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BONDUBANT  V.  BUFOHD. 

{1  AhAMAMA,  869.] 
RnCAIKB  AN  OvnOKR   DK    FACTO  AFTBB  THE    EZFIBATIOX  OV   BB 

Txuc  of  office  until  his  leigally  elected  saooeoBor  hM  been  Indnefeed  into 

office;  but,  as  soon  as  that  is  done,  he  oeaaee  to  be  an  officer  either  d4 

/aeto  or  de  jure, 
ftmiiF  Who  has  Bkoun  an  Exscution  is  the  proper  person  to  complete 

it,  though,  pending  the  period  of  its  conunencement  and  completion,  hii 

term  of  office  expire  and  a  successor  is  inducted. 
ISiBUU'fioN  IS  NOT  Begun  bbfoee  thjebk  has  bsxn  a  Lktt  thereof;  the 

delivery  of  the  writ  to  the  sheriff  does  not  oonstitnte  a  commencement. 

Therefore,  where  an  execution  was  deUvered  to  a  sheriff^  and  before  any 

levy  his  successor  was  inducted,  the  latter  was  held  to  be  the  only  person 

entitled  to  make  the  execution. 

Motion  by  defendant  in  error  for  judgment  against  Bondnrant 
as  sheriff  of  Marengo  county,  for  the  amount  of  an  execution 
against  Samuel  Pickering  in  defendant's  favor,  collected  by  said 
Bondurant.  On  the  trial  it  appeared  that  Pickering  paid  the 
amount  of  the  execution  to  Bondurant,  after  the  latter  had  gone 
out  of  office  and  his  successor  had  been  inducted.  The  writ 
was  delivered  to  Bondurant  while  he  was  yet  in  office,  but  he 
had  neyer  levied  it.  Judgment  was  rendered  in  the  court  below 
for  the  plaintiff  in  the  motion. 

Muming^  for  the  plaintiff  in  error. 

Murphy,  contra. 

CoLLiEB,  G.  J.  The  only  question  raised  at  the  azgnment  is 
this:  has  a  person  whose  constitutional  term  of  office  as  sheriff 
has  expired,  and  who  has  been  suj^erseded  by  the  election  and 
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qualification  of  a  successor,  the  right  to  receive  money  on  an 
execution,  merely  because  it  was  placed  in  his  hands  for  collec- 
tion, previous  to  the  expiration  of  his  official  term  ?  By  the  com- 
mon law,  sheriffs  were  appointed  by  the  king,  durante  bene 
placito,  and  were  remoyable  by  him.  When  a  new  sheriff  was 
appointed,  and  had  taken  the  necessaiy  oaths,  etc. ,  the  writ  de 
exoneratio  officii  issued,  which  discharged  the  old  sheriff;  and 
until  the  writ  of  discharge  was  delivered  to  the  old  sheriff,  he 
might  lawfully  exercise  the  duties  of  his  office:  Werbie'a  case^  3 
Co.  77;'  6  Bac.  Abr.  159  et  post;  Watson's  Sheriff,  20, 1.  In  this 
state,  the  official  tenure  of  the  sheriff  is  limited  by  the  constitu- 
tion, to  three  years:  Art.  4,  sec.  24.  So  that  in  order  to  termi- 
nate his  office  no  writ  of  discharge  or  other  process  is  necessaiy; 
but  the  limitation  prescribed  by  the  constitution  effects  that  end. 
Though  a  sheriff  ceases  to  be  such  de  jure  at  the  expiration  of 
three  years,  from  the  time  of  his  election,  yet  many  of  his  acts 
may  be  valid  as  a  sheriff  de  facto,  even  after  that  period,  if  his 
leg^y  chosen  successor  has  not  been  inducted,  upon  taking  the 
oaths,  and  executing  such  a  bond  as  the  law  requires.  But 
whenever  the  new  sheriff  is  thus  admitted  to  the  exercise  of  his 
official  duties,  the  old  sheriff  can  not  be  regarded  as  an  officer, 
either  in  fact  or  in  law.  Though  the  law  be  as  we  have  stated 
it,  yet  it  may  be  laid  down  as  a  general  rule,  that  the  sheriff  oi 
other  officer,  who  has  begun  an  execution  imder  proper  au- 
thority, may  be  compelled  to  proceed  in  the  same.  Hence,  it 
hath  been  adjudged  that  if  a  sheriff  seize  property  on  SLfieri/acias, 
and  is  discharged  without  having  sold  it,  or  having  returned  the 
writ,  that  notwithstanding  such  discharge,  and  without  any  writ 
of  venditioni  exponas,  he  may  sell  the  property  remaining  in  his 
hands,  and  such  sale  and  execution  shall  be  good,  by  force  of 
the  writ  of  fieri  facias:  2  Bac.  Abr.  735;  Wats.  Sheriff,  188. 

In  Furl's  Lessee  v.  Duvdll,  5  Har.  &  J.  69  [9  Am.  Dec.  490], 
it  appeared  that  Skfierifacias  was  levied  by  the  preceding  sheriff, 
but  the  property  was  not  sold  for  want  of  buyers;  a  venditioni 
exponas  was  placed  in  the  hands  of  the  successor,  and  the  ques- 
tion was,  whether  the  sheriff  levying  the  Ji.  fa,  should  not  have 
sold  the  property.  The  court  said  that  the  new  sheriff  *'had 
no  authority  to  execute  the  writ  of  venditioni  exponas.  The 
authorities  clearly  establish  the  position,  that  if  a  sheriff,  upon 
a  fieri  facias,  seize  goods,  and  return  that  they  remain  on 
hand  pro  defectu  emptorum,  and  he  be  removed,  yet  he,  and  not 
the  new  sheriff,  is  to  proceed  in  the  execution;  for  an  execution 

1.  vr(H<&y'«  oat€,  8  Oo.  IT. 
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bemg  an  entire  thing,  he  who  begins  it  must  end  it:"  See,  also, 
6  Boc.  Abr.  161;  Wats.  Sheriff,  22,  189,  190;  Arum.,  1  Hayw. 
415.  In  Oibbes  y.  Mitchell,  2  Bay,  120,  it  was  held,  that  a 
sheriff  having  regularly  levied  a  fieri  facias,  may  sell  after  the 
year  and  a  day,  or  even  after  he  is  out  of  office.  And  in  Cox  y. 
Joiner,  4  Bibb,  94,  it  was  decided  that  a  venditioni  exponas  gave 
no  new  authority,  but  by  virtue  of  the  levy,  a  sale  may  be  made 
after  the  return  day:  See,  also,  Oaines  v.  Clark,  1  Id.  608.  It 
has  been  repeatedly  adjudged  that  though  a  fi>eri  facias  can  not 
be  levied  after  the  day  of  its  return  is  past:  Dei)oe  v.  Elliot,  2 
Cai.  243;  Vail  v.  Leuris  etal.,^  Johns.  450  [4  Am.  Dec.  300] ; 
yet  where  a  levy  has  been  made,  before  the  return  day,  the  offi- 
cer levying  may  complete  the  execution  by  a  sale  after  that  day: 
Lanier  v.  SUme,  1  Hawks,  329;  IboToerY.  Furlcey,  1  Const.  Court, 
323  [12  Am.  Dec.  634] ;  PrescoU  v.  WriglU,  6  Mass.  20;  Barnard 
V.  Stevens,  2  Aik.  429. 

At  the  common  law,  the  goods  of  a  party  against  whom  a 
fieri  facias  issued,  were  bound  as  against  the  party  himself,  and 
all  claiming  by  assignment  from,  or  by  representation  under 
him,  from  the  test  of  the  writ.  And  it  was  competent  for  the 
sheriff,  after  the  death  of  the  defendant,  in  a  fieri  facias,  to  seize 
the  goods  he  may  have  left,  provided,  the  writ  bore  test  before 
his  death,  although  not  previously  delivered  to  the  sheriff.  So 
after  the  death  of  the  plaintiff,  the  sheriff  might  execute  a  fieri 
facias,  tested  in  bis  life-time:  Wats.  Sheriff,  173,  175,  176. 
In  Jewett  v.  SmUh,  12  Mass.  309,  the  same  principle  is  recog- 
nized, but  as  by  the  laws  of  Massachusetts  there  is  no  lien  upon 
the  goods  of  the  debtors  by  the  judgment,  the  award  of  execu- 
tion, or  the  delivery  of  it  to  the  sheriff,  it  was  held  that  if  a  de- 
fendant dies  after  the  issuance  of  a  fieri  facias  and  before  the 
levy,  the  execution  abated.  And  in  Wagnon  v.  McCoy's  Eoifr,  2 
Bibb,  198,  it  was  ruled  that  if  a  plaintiff  die  after  execution 
delivered  to  the  sheriff,  but  before  it  is  levied  or  replevied,  the 
execution  abates.  The  court  admitted  the  English  rule  to  be  as 
we  have  stated  it;  but  considered  that  the  law  of  Kentucky 
which  authorized  a  defendant  to  replevy  his  property  levied  on, 
abrogated  the  rule  which  prevailed  in  England.  That  inasmuch 
as  the  bond  was  to  be  executed  to  the  plaintiff,  it  was  necessary 
that  the  person  described  in  the  execution  as  such,  should  be 
living :  and  that  one  not  in  rerum  naiura  could  not  be  the  obligee. 

Though  thr  eovmion  law  which  gave  a  lien  from  the  test  of 
a  fieri  facian  >.v  been  modified  in  England  by  the  statute  of 
29  Charlee  U.,  ***  is  to  make  it  bind  the  goods  of  the  defendant 
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from  the  deliyeiy  of  the  "writ  to  the  sheriff,  etc.,  yet  the  prop- 
ertj  of  the  debtor  is  not  divested  until  the  process  has  been 
actually  levied:  Wats.  Sheriff,  176.  But  when  the  sheriff 
has  duly  seized  goods  under  a  writ  ol  fieri  facioB^  he  then  acquires 
such  a  special  property  in  them  as  to  eiuible  him  to  maintAJn 
trespass  or  trover  against  any  person  who  may  take  them  out  of 
his  possession,  for  he  is  answerable  to  the  plaintiff  to  the  value 
of  the  goods :  Id.  190, 191.  And  the  defendant  is  discharged  from 
the  judgment  and  all  further  execution,  if  the  sheriff  has  taken 
goods  to  the  amount  of  the  debt,  although  he  does  not  satisfy 
the  plaintiff:  Id.  191. 

We  have  stated  the  principles  contained  in  this  opinion,  and 
cited  the  authorities  by  which  they  are  sustained,  that  we  may 
discover  the  nature  of  the  writ  of  fieri  facias;  the  authority  it 
imparts  to  the  sheriff,  and  its  effect  upon  the  property  of  the 
debtor,  and  thus  learn  at  what  point  execution  begins.  And  to 
us  it  seems  clear  that  the  reception  of  the  writ  is  not  the  com- 
mencement of  execution.  True,  the  law  declares  the  effect  of 
depositing  such  process  in  the  hands  of  the  sheriff,  to  be  the 
creation  of  a  lien  upon  the  personal  estate  of  the  defendant  in 
favor  of  the  plaintiff;  yet  in  this,  the  sheriff  may  be  entirely 
passive.  For  the  better  manifestation  of  the  time  of  the  deliv- 
ery, the  statute  directs  the  sheriff  to  indorse  the  period  of  the 
receipt  on  the  writ,  but  this  is  merely  directory,  and  the  lien  is 
not  impaired  by  its  omission:  McCown  and  Gonrow  et  al,  v.  Keiih 
and  Kelly ^  at  the  last  term.  It  is,  then,  in  our  opinion  clearly  in* 
ferable  from  the  authorities,  that  a  sheriff  does  not  begin  to  do 
execution  of  VkfierifaciaSy  until  he  has  actually  levied  the  same; 
imtil  then,  he  acquires  no  property  in  the  estate  of  the  defend* 
ant,  but  the  same  remains  unchanged  in  the  debtor,  subject  to 
the  lien  which  the  law  imposes. 

For  the  purpose  of  ascertaining  when  the  execution  of  the 
writ  begins,  regard  must  be  had  to  its  mandate;  this  directs  that 
the  amount  of  the  judgment  be  made  by  means  of  the  goods  and 
chattels,  lands  and  tenexhents  of  the  defendant.  Now,  imtil 
the  money  is  made,  or  until  there  is  a  seizure  of  the  estate  of 
the  debtor,  with  a  view  to  that  end,  no  act  has  been  done  as 
commanded,  by  \hB  fieri  facias;  and  consequently,  execution  is 
not  commenced.  Again,  by  a  seizure  of  properly  imder  the 
writ,  we  have  seen  that  a  special  interest  vests  in  the  sheriff, 
who  may  sell  it,  even  after  the  return  day  is  past,  without  a  vendi- 
tioni expofncM^  and  though  he  be  out  of  office.  It  is  on  the 
ground  of  the  special  interest  thus  acquired  by  the  sheriff,  and 
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the  discharge  of  the  debtor  to  the  extent  of  the  Talue  of  the  prop- 
erly seized,  that  an  ^ecution  is  considered  an  entire  thing,  and 
must  be  completed  by  him  who  commences  it.  It  has  been 
supposed  thai  inasmuch  as  the  statute  of  20  Qeo.  11.,  c.  37, 
directs  the  old  sheriff  at  the  expiration  of  his  office,  to  turn 
oyer  to  the  snooeeding  sheriff  bj  indenture  and  schedule,  all 
such  writs  and  process  as  remain  in  his  hands  unexecuted,  there- 
fore, atodnmon  law  it  was  the  duiy  of  the  old  sheriff  to  execute  all 
process  in  his  hands  at  the  time  his  successor  was  qualified.  This 
supposition  we  think  is  not  warranted  by  the  premises.  This 
statute  did  not  at  all  interfere  with  the  rights  and  authority  of 
the  old  sheriff,  but  merely  required  him  to  perform  a  common 
law  duty,  by  the  observance  of  certain  forms,  which  dufy  was 
previously  performed,  without  regard  to  any  prescribed  form. 
Under  this  statute,  it  is  considered  that  a  fieri  faciaa  is  "  unex- 
ecuted'' on  which  no  proceedings  haye  been  had,  but  if  it  be 
levied,  it  ib  without  its  influence:  Wats.  Sheriff,  19-22. 

It  will  appear  from  several  of  the  citations  we  have  made, 
that  a  venditioni  exponas  was  not  necessary  at  the  common  law 
to  authorize  the  sale  of  goods  regularly  levied  on  hj  fieri  facias. 
Lest  it  may  be  supposed  that  we  have  so  ruled  the  law  here, 
we  take  occasion  to  remark  that  as  it  is  unnecessaiy,  we  decline 
inquiring  how  far  the  law  in  this  particular  is  affected  by  the 
fourteenth  section  of  the  act  of  1807,  entitled  ''an  act  concern- 
ing executions,  and  for  the  relief  of  insolvent  debtors.-"  Aik. 
Dig.  161.  In  the  case  at  bar,  it  appears  that  though  the  fieri 
facias  was  placed  in  the  hands  of  the  old  sheriff  while  in  office, 
yet  he  did  not  move  in  its  execution  until  he  was  superseded 
by  a  successor.  Not  having  previously  levied  it,  it  was  incom- 
petent for  him  officially  to  receive  the  money;  its  mandate  was 
addressed  to  the  sheriff,  the  proper  executive  officer  of  the  law, 
and  he  alone  was  competent  to  execute  it.  The  money,  then, 
having  been  paid  to  Bondurant  after  his  authority  ceased,  his 
securities  are  not  chargeable  in  any  form,  nor  is  he  himself  sub^ 
ject  to  the  summary  proceeding  which  the  defendant  in  erroi 
prosecutes  against  him. 

The  judgment  of  the  county  court  is  consequently  reversed 
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Blaoe  v.  Oliver. 

II  AT.AWAMA.  449.] 
WhBBS  AV  IlfMOBAL  AND  ILLEGAL  GoVTBAOT  HAS  BBBN  EUOUTBU,  tlielMr 

will  not  interfere  in  faTor  of  either  party. 
Illegal  Condition  Sctbssquent  is  Void,  and  a  contract  of  sale  ezeooUd 
in  all  other  respects  amounts  to  an  absolute  sale. 

Dbtinub  for  a  alave.     The  facts  appear  from  the  opinion. 
Eapkina,  for  the  plaintiff  in  error. 

Obmond,  J.  The  evidence  set  out  in  the  bill  of  ezoeptiokiS, 
shows,  that  the  slave  in  controversy  was  sold  by  the  defendant 
in  error,  at  a  very  reduced  price,  to  one  Sweet,  in  consideration 
that  he  should  make  her  his  wife,  and  emancipate  her.  We 
must  infer,  from  the  statement  on  the  record,  that  the  bargain 
was  to  be  consummated  in  this  state,  where  a  marriage  between 
a  white  and  colored  person  would  be  illegal;  and  it  was  probably 
intended,  that  the  parties  should  live  together  in  a  state  of  con- 
cubinage. As  either  would  be  in  violation  of  the  law  of  this 
state,  morality,  and  public  decency,  the  stipulation  would  be 
void;  and  by  the  purchase.  Sweet  acquired  the  absolute  property 
in  the  slave,  discharged  from  the  performance  of  the  condition. 

It  is  a  well-established  principle  of  law,  that  all  contracts  or 
agreements,  which  have  for  their  object  anything  repugnant  to 
justice,  or  against  the  general  policy  of  the  common  law,  or  con- 
traiy  to  the  provisions  of  any  statute,  are  void.  In  the  eloquent 
language  of  Lord  Chief  Justice  Wilmot,  in  CoUins  v.  Blantem,  2 
Wils.  347:  "  This  is  a  contract  to  tempt  a  man  to  transgress  the 
law;  to  do  that  which  is  injurious  to  the  community:  it  is  void 
by  the  common  law;  and  the  reason  why  the  common  law  says 
such  contracts  are  void,  is  for  the  public  good:  you  shall  not 
stipuiate  for  iniquity.  All  writers  upon  our  law  agree  in  this: 
no  polluted  hands  shall  touch  the  pure  fountains  of  justice." 
The  condition  of  the  sale  being  clearly  against  law,  and  a  gross 
violation  of  public  decency,  is  absolutely  void.  The  attempt 
here,  is  in  effect,  to  recover  back  the  slave,  because  this  illegal 
condition  has  not  been  performed.  This  the  law  will  not  toler- 
ate; where  the  contract  is  executed,  and  the  parties  to  it  are  in 
pari  delicto,  the  law  will  not  interfere  between  them.  The  plaintiffs 
in  error,  are  purchasers  from  Sweet,  for  a  valuable  considera- 
tion, with  notice  (as  appears  from  the  record)  of  the  illegal  con- 
dition; the  question  therefore,  is  in  effect  the  same,  as  if  the  suit 
was  between  th^  original  parties  to  the  transaction. 
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The  question  is  presented  in  this  court,  on  an  exception  taken 
to  the  opinion  of  the  court  below,  admitting  eyidence  that  Sweet 
had  confessed,  that  he  had  followed  the  defendant  in  error,  from 
Carolina  to  this  state,  for  the  purpose  of  cheating  him  out  of 
the  slave,  under  the  false  pretense,  that  he  would  make  her  his 
wife,  and  set  her  free.  It  does  not  appear,  that  the  plaintiffs  in 
eiTor  were  apprised  of  these  facts,  nor  is  that  at  all  important. 
Whether  Sweet  was  acting  in  good  or  bad  faith,  in  promising 
to  do  an  act,  which  the  law,  public  decency,  and  good  morals 
alike  forbid,  can  not  affect  the  question.  It  follows,  from  what 
has  been  said,  that  the  court  erred,  in  permitting  the  testimony 
to  go  to  the  juiy.  It  is  difficult  to  resist  the  conclusion  that  the 
whole  case  does  not  appear  on  the  record.  What  the  law  would 
be,  in  a  case  where  the  condition  of  a  nominal  sale  of  this  charac- 
ter, was,  to  take  the  subject  of  it  to  some  other  country,  where 
mch  marriages  were  lawful,  it  is  not  necessary  now  to  determine. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


See  Boyd  t.  Barday,  34  Am.  Dec.  762. 
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MoBTOAOXB  IK  P0.SSESSION  IS  Chaboeable  Only  with  the  profits  actaaUj 
realized,  and  not  with  the  Talne  of  the  lands,  where  he  has  been  gniltj 
neither  of  fraud  nor  of  willf al  default. 

MoBTOAOEE  IS  NOT  CHARGEABLE  WITH  Intsbest  OB  the  profits  realised  bjr 
him  from  the  land. 

The  Value  of  the  Lasting  iMPBOYEMENra  with  which  the  mortgagee  la 
to  be  credited  is  to  be  determined  by  a  reference  to  the  cost  of  thelf 
erection,  and  not  to  their  value  at  the  time  of  taking  the  account. 

Bill  in  equiiy.    The  opinion  sufficientlj  explains  the  case. 

Stewart^  for  the  plaintiff  in  error. 

Lessesne,  contra, 

Obmoio),  J.  The  points  discussed  at  the  bar,  in  this  case,  are: 
1.  Was  Eslaya  a  competent  witness  to  prove  the  amount  of  rent 
and  repairs?  2.  Are  the  defendants  chargeable  with  the  yalue 
of  the  rent  of  the  premises,  or  only  with  the  rent  actually  re- 
ceived ?  3.  Was  it  right  to  charge  the  value  of  the  lasting  im- 
provements made,  at  their  costs,  or  should  their  value  have  been 
ascertained  at  the  time  of  the  reference  ?  4.  Should  interest  not 
have  been  charged,  on  the  amount  received  for  rents  ?    Mr.  Eslava 
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was  exaoiined  as  a  int&ess  before  the  master,  to  prove  the  rent 
reoeiyed,  hj  the  defendant,  Le  Pretre.  For  this  purpose,  he  was 
the  best  witness  that  could  be  produced,  as  he  had  himself 
rented  the  mortgaged  premises,  and  best  knew  the  amount  paid; 
but  it  is  said  he  was  incompetent,  from  interest.  This  interest 
is  supposed  to  consiBt  in  his  having  purchased  from  Le  Pretre- 
one  third  part  of  the  premises,  at  a  time  when  Le  Pretre  was  con- 
sidered the  owner,  having  purchased  at  a  trust  sale,  which  this 
court  afterwards  decreed  to  be  void.  It  is  not  easy  to  conceive 
how  this  could  render  him  incompetent  to  prove  a  fact  in  no 
waj  connected  with  the  title.  The  counsel  were  understood  to 
rest  their  objection  on  the  right  of  the  witness  to  the  amount 
which  might  be  decreed  in  favor  of  Le  Pretre,  to  reimburse  him, 
for  his  purchase  money.  But  it  is  not  shown  that  Le  Pretre  is 
not  amply  able  to  satisfy  Eslava  without  having  recourse  to  this 
fund;  and  we  therefore  decline  examining  the  question  of  his 
right  to  this  fund,  beyond  any  other  creditor  of  Le  Pretre.  It 
is  very  certain,  that  the  witness  had  no  interest  in  the  question,, 
about  which  he  was  called  to  testify. 

It  is  the  settled  practice  in  England,  that  a  mortgagee  in  pos- 
session, is  not  accountable  for  the  value  of  the  lands,  but  only 
for  the  profits  actually  realized,  unless  he  be  guiliy  of  fraud,  or 
willful  default:  See  the  cases  collected  by  Powell  on  Mortgages,. 
949.  Such  have  also  been  the  decisions  in  Virginia,  Kentucky, 
and  Massachusetts,  as  is  well  settled  by  the  cases  cited  by  the 
counsel  for  the  defendant  in  error.  With  the  reasons  and  pro- 
priety of  these  decisions,  we  are  perfectly  satisfied.  In  this 
case,  to  hold  otherwise,  would  be  productive  of  the  grossest 
injustice.  The  purchase  of  Le  Pretre,  under  the  deed  of  trust, 
was  by  this  court  declared  void.  The  lease  to  Eslava  was  made 
while  the  defendant  might  have  supposed  the  property  was  his 
own.  To  hold  him  accountable  to  the  complainant  for  any  rise 
in  the  property,  or  for  any  profit  the  lessee  might  have  made  by 
underletting,  would  be  a  great  hardship.  A  mortgagee  in  pos- 
session is  only  required  to  deal  with  the  property  as  a  prudent 
man  would  do  with  his  own. 

The  reasoning  here  employed  would  seem  to  point  to  the  con- 
clusion, that  the  mortgagee  should  not  be  chargeable  with  in- 
terest on  the  rent  received.  He  is  not  entitled  to  charge  for  his 
trouble  in  managing  the  estate;  not  even  when  there  is  an  agree- 
ment to  that  effect  with  the  mortgagor:  French  v.  Baron,  2  Atk. 
120.    Nor  for  a  receiver,  unless  the  estates  be  so  distant  that  one 
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18  neoessaiy:  1  Yem.  816;^  Davis  v.  Dandey*  3  Madd.  170. 
Nor  can  he  make  a  charge  for  any  but  permanent  repairs  or  imc 
prorements:  Oodfrey  y.  WcUaon^  3  Atk.  518.  Such  being  his  re* 
sponsibilities,  it  would  not  be  equitable  to  charge  him  with  inters 
est  on  money,  which  may  lie  dormant  in  his  hiuids;  and  such  is 
the  established  principle  in  England,  where  interest  is  not 
ehaiged  on  the  account  taken  of  the  rents  and  profits,  unless 
there  be  some  peculiarity  in  the  case;  as  where  no  interest  is  in 
arrears,  when  the  mortgagee  takes  possession :  Shepard  y.  EUioU^ 
4  Ifadd.  254;  or  where  the  rent  greatly  exceeds  the  interest  of 
the  mortgage  debt;  in  which  eyent  annual  rests  are  directed  to 
be  made,  and  after  the  payment  of  the  interest,  the  excess  is 
applied  to  sink  the  principal:  See  the  cases  cited,  in  which  this 
principle  is  established,  in  Powell  on  Mortgages,  949,  a,  and 
Ooote  on  Mortgages,  556.  So  in  the  case  of  Brechenridge  y. 
Brooks,  2  Marsh.  340  [12  Am.  Dec.  401],  which  was  elaborately 
considered  on  a  rehearing,  it  was  determined  that  the  mortgagee 
in  possession  was  not  chargeable  with  interest  on  rent  receiyed. 
These  decisions,  in  our  opinion,  are  founded  in  justice.  The 
mortgagor  can  at  any  time,  regain  the  possession  of  the  property, 
by  paying  the  debt.  If  he  does  not  do  so,  and  the  mortgagee 
is  at  the  trouble  of  paying  himself,  it  is  not  reasonable  that  he 
should  be  charged  with  interest  on  the  amount  thus  receiyed,  in 
small  sums  and  at  remote  interyals,  which  are  neyer  of  so  much 
yalue  as  when  the  whole  amount  is  receiyed  at  once. 

In  GHbson  y.  Crehore,  5  Pick.  146,  the  court  charged  the  mort- 
gagee in  possession,  with  interest  on  the  rents  and  profits;  but 
that  case  was  decided  on  its  own  circumstances,  the  court  con- 
sidering that  the  widow  was  precluded  by  the  purchase  of  the 
mortgage,  from  claiming  her  dower  without  filing  a  bill  to  re- 
deem, and  the  court  declined  determining  the  general  rule.    Bui 
in  that  case,  it  is  to  be  obseryed,  that  fiye  per  cent,  commission 
was  allowed  on  the  rents  and  profits  receiyed  by  the  assignee  of 
the  mortgage.     There  are  peculiar  circumstances  in  this  case» 
which  would  make  it  improper  to  charge  interest  on  the  rents 
receiyed,  as  the  defendant  was  in  possession  under  a  purchase, 
and  is  only  a  constructiye  mortgagee  in  possession;  but  we  pre- 
fer to  rest  the  case  on  the  genenJ  rule  applicable  to  such  cases, 
which  is,  that  a  mortgagee  in  possession,  is  not  chargeable  with 
interest  on  the  rent  or  profits  of  the  estate,  imless  there  be  some 
circumstances  connected  with  the  transaction,  making  it  proper 
he  should  be  so  charged. 

1.  Bofiitton  T.  HoekMvre,  X  Davit  t.  DmAg. 
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The  preyious  decree  made  in  this  case,  directed  the  defendant 
to  be  credited  with  the  Talue  of  all  lasting  improyements,  made 
on  the  property.  It  is  insisted  that  the  value,  at  the  time  of 
taking  the  account,  should  be  the  criterion,  and  not  the  costs  oi 
making  such  improvements.  The  decree  ascertains  that  the  de- 
fendant shall  be  entitled  to  a  credit  for  lasting  improvements, 
and  such  is  the  general  rule  in  these  cases.  But  there  is  a  pe- 
culiar propriety  in  allowing  it  in  this  case,  and  to  estimate  it  by 
the  actual  cost;  for  not  only  was  the  rent  enhanced  thereby,  the 
improvement  being  the  building  a  wharf  and  warehouse,  filling 
up  water-lots,  etc. ;  but  the  improvements  were  made  as  before 
stated,  by  the  defendant,  under  the  impression  that  he  was  the 
owner.  They  were  permanent  in  their  character;  the  complain^ 
ant  has  had  the  full  benefit  from  them  in  the  receipt  of  the  rent, 
and  must  reimburse  the  defendant  by  allowing  him  the  cost  oi 
their  erection. 

It  results  from  this  examination,  that  there  is  no  error  in  the 
decree  of  the  court  below,  and  it  is  therefore  affirmed,  at  the 
cost  of  the  complainant  in  error. 

MoRTAOEE  IN  POSSESSION  IS  NOT  LiABLB  for  interest  on  the  rents  received 
by  him;  the  right  to  interest  being  offset  by  the  rule  which  deprives  him  of 
compensation  for  his  labors  in  the  management  of  the  estate:  Breehenridge  v. 
Brooks,  12  Am.  Dec.  401. 


Dunn  v.  Adams- 

[1  Alabama,  627.] 

OoiOfON  Law  will  be  Presumed  to  Prevail  in  a  Sistss  State  and  to 
govern  the  rights  of  parties  to  a  contract  entered  into  therein,  in  the 
absence  of  proof  as  to  what  the  law  of  the  state  really  is. 

Pbomissory  Notes  were  Negotiable  at  common  law. 

Pbomissort  Notes  wsre  not  Protestablb  at  common  law,  and  therefoirs 
the  protest  by  a  notary  of  such  a  note,  in  another  state,  will  not  be  evi- 
dence of  the  facts  therein  stated. 

Protest  op  a  Notary,  Stating  that  "Dub  Notice"  had  been  Givxv 
the  indorser,  is  sufficient. 

No  Proof  is  Required  of  the  Official  Characibr  of  a  Notary  Pub- 
lic resident  in  another  state;  his  official  acts  are  authenticated  by  his 
seal 

Assumpsit  against  plaintiff  in  error  upon  his  indorsement  of 
two  promissory  notes  made  and  indorsed  in  the  state  of  Georgia 
and  payable  at  a  bank  in  that  state.  The  facts  of  the  case  ap- 
pear from  the  opinion. 

Campbell,  for  the  plaintiff  in  errror,  defendant  below. 
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Obmond,  J.  The  question  raised  bj  the  demurrer  to  the  dec- 
laration is,  whether  an  action  can  be  maintained  bj  the  indorsee 
of  a  promissory  note,  payable  and  negotiable  at  a  bank  beyond 
the  limits  of  the  state,  against  the  indorser,  without  bringing 
suit  against  the  maker  to  the  first  court  of  the  couniy  in  which 
he  resides,  to  which  suit  can  be  brought;  the  indorsement  hav- 
ing been  made  beyond  the  limits  of  the  state.  This  contract 
was  made  in  the  state  of  Georgia,  and  by  the  law  of  that  st&te, 
must  the  rights  of  the  parties  to  it  be  ascertained.  There  is  no 
proof  what  the  law  of  Georgia  is,  or  whether  there  has  been,  by 
statute,  any  change  of  the  common  law,  which  we  judicially 
know  obtains  in  all  the  states  of  the  union;  and  in  the  absence 
of  such  proof,  we  will  presume  that  the  common  law  prevails. 
Though  some  doubt  was  at  one  time  thrown  over  the  question, 
by  the  scruples  of  Lord  Holt,  it  is  now  generally  conceded,  that 
promissoiy  notes  were  negotiable  at  common  law;  such  being 
the  case,  and  presuming,  as  we  must,  that  such  is  the  law  of  the 
state  of  Georgia,  the  declaration  which  treats  this  note  as  an  in- 
strument negotiable  by  the  law  merchant,  is  correct,  and  the  de- 
murrer to  it  was  correctly  overruled. 

The  questions  arising  out  of  the  bill  of  exceptions  relate  to  the 
sufficiency  of  the  2)roof .  The  declaration  avers  a  presentment 
for  payment  at  the  bank  where  the  note  was  payable,  on  the  last 
day  of  grace;  that  payment  was  refused;  and  that  the  defend- 
ant, on  the  same  day,  had  notice  of  these  facts.  To  prove  this, 
the  protest  of  a  notaiy  public  was  offered,  which,  if  properly 
received,  established  the  allegations  in  the  declaration. 

By  an  act  of  the  legislature  of  this  state  (Aik.  Dig.  327),  it  is 
provided,  that  the  protest  of  a  notary  public,  which  shall  set 
forth  a  demand,  refusal,  non-acceptance,  or  non-payment,  of 
any  inland  bill  of  exchange,  or  other  protestable  security,  for 
money  or  other  thing,  and  that  legal  notice,  expressing  in  the 
said  protest,  the  time  when  given  of  such  fact  or  facts,  was  per- 
sonally, or  through  the  post-office,  given  to  any  of  the  parties 
entitled  by  law  to  notice,  shall  be  evidence  of  the  facts  it  pur- 
ports to  contain,  and  entitie  the  holder  of  such  security  to  the 
damages  to  which,  by  law,  he  may  be  entitied. 

Whether  the  protest  of  the  notary  will  prove  the  averment  in 
the  declaration  of  demand  of  payment,  refusal,  and  notice,  must 
depend  on  the  fact,  whether  this  note  is  a  "  protestable  secur- 
ity/' by  the  law  of  Georgia.  Assuming  as  we  do,  that  it  is 
there,  as  at  conmion  law,  negotiable,  it  does  not  follow  that  it  is 
protestable,  as  it  had  not  that  quality  at  common  law.    Notes 
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made  in  this  state,  jiayable  in  bank,  are  protestable,  bj  th» 
statute.  Whether  they  are  so  or  not  in  Georgia,  we  are  not  in- 
formed; and  in  the  absence  of  proof  of  any  such  law,  the  pre- 
sumption must  be,  that  they  are  not.  Such  being  the  aspect  of 
the  case,  its  follows,  that  the  protest  of  the  notary  was  incom- 
petent evidence  to  establish  the  facts  recited  in  it;  and  it  should 
have  been  rejected. 

As  the  case  must  be  remanded,  it  is  proper  to  say  that  if  the 
protest  could  have  been  received,  the  statement  of  the  notary, 
that  he  had  given  notice  to  the  defendant,  was  sufficient.  On 
the  authority  of  the  cases  of  Ourry  v.  The  Bank  of  Mobile,  8- 
Port.  860,  and  Boberta  v.  The  Stale  Bank,  9  Id.  312,  no  proof 
was  necessary  of  the  official  character  of  the  notary.  By  the 
customary  law  of  nations,  as  well  as  by  the  law  merchant,  the 
official  acts  of  a  notary  public  are  authenticated  by  his  seaL 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


GiBTiyiGATB  OF  A  NoTAXT  UNDBR  HIS  NOTARIAL  SxAL  Is  prima  fubde  mwU 
daooe  that  he  !■  a  notary  duly  oommiMioiied:  BrmimB  v.  PkUaddpkia  Bamk,. 
9  Am.  000.463. 


^AXB  V.  Rsm. 

[1  AtiAHaita,  6ia.] 

OoMirriTUTlON  of  a  StATB  is  an  lySTBUHXNT  OF  Bbstbaimt  Aim  IlM*^ 
ITATIOS. 

Law  Pbohibixino  thx  GABBTiKa  of  Ck>NasALKD  Wkapons  Is  not  imooB* 
Btitational  as  being  oppoeed  to  that  provision  of  the  oonstitation  declar- 
ing "  that  every  citizen  has  a  right  to  bear  arms  in  defense  of  himself 
and  the  state." 

Statuti  will  not  bb  Declabsd  Unconstitutional  unless  in  a  case  free 
from  any  rational  donbt. 

Indictment  for  carrying  concealed  weapon.  Defendant  waa 
found  guilty;  but  upon  his  motion  the  court  referred  the  points 
of  law  arising  in  the  case  to  this  court,  as  being  novel  and  diffi- 
cult.   These  points  sufficiently  appear  from  the  opinion. 

Lindsay,  aUomey-general,  for  the  state. 

Ooldthwaite,  contra, 

CoLLiEB,  C.  J.  By  the  first  section  of  the  act,  ''  to  suppress 
the  evil  practice  of  carrying  weapons  secretly"  (acts  of  1838-9), 
it  is  enacted,  "that  if  any  person  shall  carry  concealed  about 
his  person,  any  species  of  firearms,  or  any  Bowie  knife,  Arkansaw 
tooth-pick,  or  any  other  knife  of  the  like  kind,  dirk,  or  any 
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other  deadly  weaxK>n»  the  person  so  offending,  shall  on  oonvio- 
tion  thereof,  before  any  court  haying  competent  jnxisdictiony 
pay  a  fine  not  less  than  fifty  nor  more  than  five  hundred  dollars, 
to  be  assessed  by  the  jury  tiying  the  case;  and  be  imprisoned 
for  a  term  not  exceeding  three  months,  at  the  discretion  of  the 
judge  of  said  court/'  Under  this  section  the  defendant  was  in- 
dieted,  and  he  insists  that  it  is  repugnant  to  the  constitution  of 
this  state,  which  declares  that  ''every  citizen  has  a  right  to 
bear  arms,  in  defense  of  himself  and  the  state :"  Art.  1,  sec.  23,  of 
the  constitution,  and  is,  therefore,  inoperative  and  Toid.  A  pro- 
vision similar  to  that,  with  which  the  statute  in  question  is  said  to 
come  in  collision,  is  contained  in  the  constitutions  of  several  of 
the  states,  and  was  doubtless  suggested  by  the ''  bill  of  rights"  of 
the  1  W.  and  M.,  which  embodies  many  provisions  in  favor  of 
tiie  liberty  of  the  subject,  and  is  said  to  be  for  the  most  part,  in 
affirmance  of  the  common  law.  That  enactment,  after  declaring 
it  against  law,  to  raise  or  keep  a  standing  army  in  the  kingdom 
in  time  of  peace,  without  the  consent  of  parliament,  declares 
"  that  the  subjects  which  are  Protestants  may  have  arms  for 
their  defense,  snitable  to  their  conditions  and  as  allowed  by  law :" 
Vol.  6,  Statutes  of  the  Bealm,  143;  Grabb's  Eng.  L.  570. 

The  bill  of  rights  was  doubtiess  induced  by  the  high  preroga- 
tive claims  of  the  Stuarts,  even  after  the  restoration  of  Charles 
n.,  but  more  especially  by  the  extraordinary  assumptions 
of  James  11.,  by  which  he  attempted  to  assail  the  liberties 
and  religion  of  the  people,  and  to  render  inefficient  the  enact- 
ments of  parliament,  by  the  exercise  of  a  dispensing  power. 
The  bill  of  rights,  among  other  things,  confirms  the  dedara- 
tion  of  rights,  to  which  the  Prince  of  Orange  yielded  his  assent 
in  the  prooonce  of  both  houses  of  parliament,  upon  ascending  the 
throne.  That  instrument  redted  the  illegal  and  arbitraiy  acts 
committed  by  the  late  king,  and  declared  almost  in  the  terms  of 
the  recital,  that  such  acts  were  illegal.  The  evil  which  was  in- 
tended to  be  remedied  by  the  provision  quoted,  was  a  denial  of  the 
right  of  Protestants  to  have  arms  for  their  defense,  and  not  an 
inhibition  to  wear  them  secretiy.  Such  being  the  mischief,  the 
remedy  must  be  construed  only  to  extend  so  far  as  to  effect  its 
removal.  We  have  taken  this  brief  notice  of  the  English  stat- 
ute, as  it  may  serve  to  aid  us  in  the  construction  of  our  consti- 
tutional provision,  which  secures  to  the  dtizen  the  right  to  bear 
arms. 

It  was  argued  for  the  defendant  that,  where  the  constitution 
grants  a  power,  it  must  be  imderstood  to  grant  it  entire;  and  in 
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such  a  case,  it  will  be  incompetent  for  the  legislature  to  enact  n 
law  in  derogation  of  it.  The  constitutional  provision  which  wo 
are  to  examine,  can  not  be  considered  as  conferring  either  upon 
the  legislature,  or  the  people,  any  new  or  additional  authority. 
The  constitution  of  a  state,  is  an  instrument  of  restraint  and 
limitation  upon  powers  already  plenary,  so  far  as  it  resx)ects  the 
functions  of  goyemment  and  the  objects  of  legislation.  We  are 
then,  to  regard  the  provision  in  question,  as  a  guaranty  to  the 
people  of  the  right  to  bear  arms,  "  in  defense  of  themselves  and 
the  state,"  and  an  inhibition  upon  the  legislature  to  divest  it  by 
any  enactment. 

The  question  recurs,  does  the  act,  *'  To  suppress  the  evil  prac- 
tice of  carrying  weapons  secretly,"  trench  upon  the  constitu- 
tional rights  of  the  citizen?  We  think  not.  The  constitution, 
in  declaring  that  '*  every  citizen  has  the  right  to  bear  arms  in 
defense  of  himself  and  the  state,*'  has  neither  expressly  nor  by 
implication,  denied  to  the  legislature,  the  right  to  enact  laws  in 
regard  to  the  manner  in  which  arms  shall  be  borne.  The  right 
guaranteed  to  the  citizen,  is  not  to  bear  arms  upon  all  occasions 
and  in  all  places,  but  merely  '^  in  defense  of  himself  and  the 
state."  The  terms  in  which  this  provision  is  phrased  seem  to 
us,  necessarily  to  leave  with  the  legislature  the  authority  to  adopt 
such  regulations  of  police  as  may  be  dictated  by  the  safety  of  the 
people  and  the  advancement  of  public  morals.  The  statute  of 
1  W.  and  M.,  while  it  declares  the  right  of  the  subject,  it  refers 
to  parliament  to  determine  what  arms  shall  be  borne  and  how; 
while  our  constitution,  being  silent  as  to  the  action  of  the  legis- 
lature, does  not  divest  it  of  a  power  over  the  subject,  which 
pertained  to  it  independent  of  an  express  grant.  We  do  not 
desire  to  be  understood  as  maintaining  that  in  regulating  the 
manner  of  bearing  arms,  the  authority  of  the  legislature  has  no 
other  limit  than  its  own  discretion.  A  statute  which,  under  the 
pretense  of  regulating,  amounts  to  a  destruction  of  the  right, 
or  which  requires  arms  to  be  so  borne  as  to  render  them  wholly 
useless  for  the  purpose  of  defense,  would  be  clearly  unconstitu- 
tional. But  a  law  which  is  intended  merely  to  promote  personal 
security,  and  to  put  down  lawless  aggression  and  violence,  and 
to  that  end  inhibits  the  wearing  of  certain  weapons,  in  such  a 
manner  as  is  calculated  to  exert  an  unhappy  influence  upon  the 
moral  feelings  of  the  wearer,  by  making  him  less  regardful  of 
the  personal  security  of  others,  does  not  come  in  collision  with 
the  constitution. 

We  &re  aware  that  the  court  of  appeals  of  Kentucky  in  Blits  v. 
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CommontoeaUh,  2  Litb.  90  [13  Am.  Dec.  251],  attained  a  con- 
clnsion  seemingly  the  opposite  of  that  to  which  our  judgments 
incline.  In  that  case,  the  appellant  was  indicted  under  a 
statute  which  is  in  these  words:  "  That  any  person  in  this  com- 
monwealth who  shall  hereafter  wear  a  pocket-pistol,  dirk,  large 
knife,  or  sword  in  a  cane,  concealed  as  a  weapon,  unless  when 
traveling  on  a  journey,  shall  be  fined  in  any  sum  not  less  than 
one  hundred  dollars;  which  may  be  recovered  in  any  court  hav- 
ing jurisdiction  of  like  sums,  by  action  of  debt  or  on  the  pre- 
sentment of  a  grand  jury;  and  a  prosecutor  in  such  presentment 
shall  not  be  necessary.  One  half  of  such  fine  shall  be  to  the  use 
of  the  informer,  and  the  other  to  the  use  of  this  commonwealth." 
The  twenty-third  section  of  the  tenth  article  of  the  constitution 
of  Kentucky,  provides,  "  that  the  right  of  the  citizens  to  bear 
aims  in  defense  of  themselves  and  the  state,  shall  not  be  ques- 
tioned;" and  the  question  before  the  coiut  was,  did  the  act  of 
the  legislature  impugn  the  right  secured  by  the  constitution. 
The  court  considered  that  the  right  to  bear  arms,  existed  with- 
out any  restriction,  at  the  adoption  of  the  constitution,  and  that 
the  right  of  the  "  citizen"  was  as  directiy  assailed  by  the  pro- 
visions of  the  statute,  as  though  they  were  forbid  carrying  guns 
on  their  shoulders,  swords  in  scabbards,  or  when  in  conflict 
with  an  enemy  were  not  allowed  the  use  of  bayonets.  "  If  the 
act  be  consistent  with  the  constitution,"  say  the  court,  ''it 
can  not  be  incompatible  with  that  instrument,  for  the  legisla- 
ture by  successive  enactments,  to  entirely  cut  off  the  exercise  of 
the  right  of  the  citizens  to  bear  arms.  For  in  principle,  there  is 
no  difference  between  a  law  prohibiting  the  wearing  concealed 
arms,  and  a  law  prohibiting  the  wearing  such  as  are  exposed;  and 
if  the  former  be  unconstitutional,  the  latter  must  be  so  likewise. 
"  We  may  possibly  be  told,  that  though  a  law  of  either  de- 
Bcription  may  be  enacted  consistentiy  with  the  constitution,  it 
would  be  incompatible  with  that  instrument,  to  enact  laws  of 
both  descriptions.  But  if  either,  when  alone,  be  consistent 
with  the  constitution,  which,  it  may  be  asked,  would  be  in- 
compatible with  that  instrument,  if  both  were  enacted?  The 
law  first  enacted  would  not  be;  for  as  the  argument  sup- 
poses, either  may  be  enacted  consistent  with  the  constitution, 
that  which  is  first  enacted  must,  at  the  time  of  enactment,  be 
eouflifltent  with  the  constitution;  and  if  then  consistent,  it  can 
not  become  otherwise  by  any  subsequent  act  of  the  legislature. 
It  must,  therefore,  be  the  latter  act,  which  the  argument  infers 
would  be  incompatible  with  the  constitution. 
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But  suppose  the  order  of  enactment  waa  reyersed,  and  in- 
fitead  of  being  the  first,  that  which  was  first,  had  been  the  last; 
the  argument  to  be  consistent  should,  nevertheless,  insist  on 
the  last  enactment  being  in  conflict  with  the  constitution.  So 
that  the  absurd  consequence  would  thence  follow,  of  malcing 
the  same  act  of  the  legislature,  either  consistent  with  the  con- 
stitution, or  not  so,  according  as  it  maj  precede  or  follow  some 
other  enactment  of  a  different  import.  Besides,  bj  insisting  on 
the  previous  act  producing  any  effect  on  the  latter,  the  argu- 
ment implies,  that  the  previous  one  operates  as  a  partial  re- 
straint on  the  right  of  the  citizens  to  bear  arms,  and  proceeds 
on  the  notion,  that  by  prohibiting  the  exercise  of  the  residue  of 
right  not  affected  by  the  first  act,  the  latter  act  comes  in  col- 
lision with  the  constitution.  But  it  should  not  be  forgotten, 
that  it  is  not  only  a  part  of  the  right  that  is  secured  by  the  con- 
stitution; it  is  the  right  entire  and  complete,  as  it  existed  at  the 
adoption  of  the  constitution;  and  if  any  portion  of  that  right 
be  impaired,  immaterial  how  small  the  part  may  be,  and  imma- 
terial the  order  of  time  at  which  it  may  be  done,  it  is  equally 
forbidden  by  the  conrtitution." 

We  have  thought  it  proper  to  state  thus  at  length,  the  argu- 
ment employed  by  the  court,  in  Bliss  v.  CommonweaUh,  because 
it  places  in  a  vezy  strong  point  of  view,  the  objection  to  the 
statute  we  are  called  on  to  examine.  Whether  the  peculiar 
terms  employed  in  the  Kentucky  constitution,  viz.,  ''that  the 
right  of  the  citizens  to  bear  arms,  etc. ,  shall  not  be  questioned," 
influenced  to  any  extent,  the  conclusion  of  the  court,  that  the 
right  could  not  be  regulated,  but  must  remain  as  it  was  at  the 
time  of  its  adoption,  we  are  not  prepared  to  say.  Yet  we  are 
strongly  inclined  to  believe,  that  the  inhibition  to  question  the 
right,  was  regarded  as  more  potent  than  a  mere  affirmative  dec- 
laration, intended  to  secure  it  to  the  citizen;  and  that  while  the 
one  amounted  to  a  denial  of  the  right  to  legislate  on  the  subject, 
the  other  would  tolerate  legislation  to  any  extent  which  did  not 
actually  or  in  its  consequences  destroy  the  right  to  bear  arms. 
But  the  court  say,  that  it  is  a  matter  which  will  not  admit  of 
legislative  regulation,  and  in  order  to  test  the  correctness  of  its 
opinion,  supposes  one  legislature  to  prohibit  the  bearing  arms 
secretly,  and  a  subsequent  legislature  to  enact  a  law  against 
bearing  them  openly;  and  then  asks  the  question,  whether  the 
first,  or  last  enactment  would  be  unconstitutional.  Under  the 
provision  of  our  constitution,  we  incline  to  the  opinion  that  the 
legislature  can  not  inhibit  the  citizen  from  bearing  anns  openly. 


Jane,  1840.]  State  v.  Bxsd.  49 

because  it  authorizes  him  to  bear  them  for  the  purposes  of  da- 
fending  himself  and  the  state,  and  it  is  only  when  carried  openly, 
that  they  can  be  efficiently  used  for  defense. 

In  respect  to  the  two  prohibitory  enactments  supposed  by  the 
eourt  of  appeals  of  Kentucky,  we  should  be  disposed  to  think, 
if  eithr'r  one,  when  standing  alone,  would  be  constitutional, 
that  the  last  would  be  regarded  as  an  expression  of  the  will  of 
ihe  legislature  when  enacted,  and  as  it  could  not  operate  in  har- 
mony with  the  first,  would  by  implication,  repeal  it.  This  Tiew, 
we  think,  accords  with  the  decision  of  the  supreme  court  of  the 
United  States,  in  Sturgeg  y.  Crowninshield,  4  Wheat.  122,  in 
which  the  question  arose,  whether  the  legislature  of  a  state, 
possessed  the  constitutional  right  to  enact  a  bankrupt  law,  inas- 
much as  the  power  to  establish  a  general  bankrupt  law  was  con- 
ferred upon  congress,  by  the  constitution  of  the  United  States. 
The  court  were  of  opinion,  that  the  right  to  adopt  sudi  a  meas- 
ure pertained  to  the  legislatures  of  the  states,  previous  to  the 
ratification  of  the  federal  constitution,  and  that  the  insertion  in 
that  instrument  of  an  affirmative  grant  of  power  to  congress  to 
legislate  on  the  subject,  did  not  ipso  facto,  divest  the  pre-ezist- 
«nt  right  of  the  states,  until  congress  had  exercised  the  power 
-conferred;  but  when  this  was  done,  then  the  local  laws  would 
become  inoperative. 

Without  further  noticing  the  case  of  Bliss  v.  Commonwealth, 
it  may  be  proper  to  remark,  that  it  received  the  assent  of  but  two 
of  the  judges  of  the  court  of  appeals,  while  it  was  dissented 
from  by  the  third. 

In  The  State  v.  MUcheU,  3  Blackf.  229,  it  appears  that  the  de- 
fendant was  indicted  under  a  section  of  a  statute  of  Indiana, 
which  is  as  follows:  "  That  every  person,  not  being  a  traveler, 
who  shall  wear  or  carry  any  dirk,  pistol,  sword  in  a  cane, 
or  other  dangerous  weapon  concealed,  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  one  himdred  dollars:" 
Laws  of  Indiana,  ed.  of  1831,  p.  192.  It  was  insisted  that  this 
enactment  was  opposed  to  the  constitution  of  Indiana,  which 
declares  "  that  the  people  have  a  right  to  bear  arms  for  the  de- 
fense of  themselves  and  the  state;"  but  the  court  decided  against 
the  objection,  and  held  the  act  to  be  constitutional.  The  differ- 
ence between  the  terms  used  in  the  constitution  of  Indiana,  and 
that  of  our  own  state,  is  so  entirely  immaterial,  that  it  could  not 
possibly  authorize  a  difference  of  construction.  The  oases  cited 
are  the  only  adjudications  we  have  been  able  to  find,  in  regard 
io  tbe  right  of  the  people  to  bear  arms;  and  while  the  one  sua* 
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tttinB  the  oonstitationality  of  the  enactment  in  question,  the 
other  does  not  disprove  it.  But  let  it  be  conceded  that  it  is 
doubtful,  whether  the  statute  does  not  come  in  collision  with 
the  constitution,  jet  it  is  our  duty  to  maintain  its  yalidity.  It 
has  received  the  assent  of  the  two  houses  of  the  general  assem- 
bly and  the  governor,  under  a  solemn  pledge  to  support  the 
constitution;  and  their  opinion  is  at  least  prima  facie  evidence 
that  they  have  not  overstepped  the  limits  of  legislative  com- 
petency. Before  the  judiciaiy  can  with  propriety  declare  an 
act  of  the  legislature  unconstitutional,  a  case  should  be  pre- 
sented in  which  there  is  no  rational  doubt:  Bank  of  Newbem  v. 
Zbyfer,  1  Oar.  L.  246;  Ex  parte  JUcCoUum,  1  Cow.  550. 

It  appears  from  the  case  as  referred  to  this  court,  that  the  de- 
fendant moved  the  circuit  judge  **  to  charge  the  juiy,  that  if 
they  believed  from  the  evidence  that  the  defendant  carried  the 
weapon  concealed  for  the  purpose  of  defending  his  person,  and 
that  it  was  necessaiy  to  carry  the  weapon  concealed  for  that 
purpose,  then  they  eJiould  acquit  the  defendant;  which  charge 
was  also  refused."  There  was  no  evidence  adduced  tending  to 
show  that  the  defendant  could  not  have  defended  himself  as 
successfully  by  carrying  the  pistol  openly  as  by  secreting  it 
about  his  person:  it  is  difficult  to  conceive  how  one  could  be 
placed  in  such  an  attitude  consistently  with  the  law,  which  rec- 
ognizes the  right  of  self-protection.  If  the  emergency  is  press- 
ing, there  can  be  no  necessity  for  concealing  the  weapon; 
and  if  the  threatened  violence  will  allow  of  it,  the  individual 
may  be  arrested  and  constrained  to  find  sureties  to  keep  the 
peace,  or  committed  to  jail.  The  charge  asked  for,  was  then 
upon  an  abstract  point  of  law. 

In  the  case  at  bar,  the  defendant  needed  no  arms  for  his  pro- 
tection; his  official  authority  furnished  him  an  ample  shield. 
In  this  countiy  a  sheriff  possesses  all  the  powers  which  per< 
tained  to  his  office  at  common  law;  except  so  far  as  they  may 
have  been  divested  by  statute,  or  such  as  are  incompatible  with 
the  nature  of  our  institutions.  He  is  the  keeper  of  the  peace 
within  the  county.  He  may  apprehend,  and  commit  to  prison,, 
all  persons  who  break  the  peace,  or  attempt  to  break  it;  and  may 
cause  such  persons  to  be  bound  in  a  recognizance  to  keep  the 
peace.  He  may,  and  is  bound  ex  officio,  to  pursue  and  take  all 
traitors,  murderers,  felons,  and  rioters;  he  also  hath  the  custody 
and  safe  keeping  of  the  county  jail;  he  is  to  defend  the  same 
against  rioters,  and  for  this  purpose,  as  well  as  for  taking  rioters 
and  others  breaking  the  peace,  he  may  call  to  his  aid  the  po89e 
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eomiiatus,  or  power  of  the  county,  and  the  citizens  are  bound  to 
obey  bis  summons,  upon  pain  of  fine  and  imprisonment:  1  Bl. 
Ck>m.  343;  Wats.  Sheriff,  2. 

We  will  not  undertake  to  say,  that  if,  in  any  case,  it  should 
appear  to  be  indispensable  to  the  right  of  defense  that  arms 
should  be  carried  concealed  about  the  person,  the  act  "  to  sup- 
press the  evil  practice  of  canying  weapons  secretly"  should  be 
BO  construed,  as  to  operate  a  prohibition  in  such  case.  But  in 
the  present  case,  no  such  necessity  seems  to.  have  existed;  and 
we  can  not  well  conceive  of  its  ex^tence  under  any  supposable 
circumstances. 

We  have  only  to  add,  that  the  judgment  of  the  circuit  court 
of  Montgomery  is  affirmed. 

LiOTgf.ATPB»  MAT  BvAOT  WHAT  Lawb  to  them  may  leem  meet  upon  aU  qnee- 
tione  wherein  not  reetrained  by  the  oonstitation:  Jlope  t.  Hendermm^  25  Am. 
Dec  077. 

Right  OFdrmifs  to  Bsas  Abms  oea  not  be  taken  away,  and  the  lagiala* 
tan  can  not  prerent  the  oarrying  of  oopoealed  weapona:  Blm  t.  Cc 
maUk,  18  Am.  Deo.  251. 
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WOOLFORD  V.  DUQAN. 

[9  ABXAlVtAA,  131.] 

O1118810N  OF  Sbal  from  a  Writ  of  capiat  ad  respondendum  learec  it  inopem- 
tiye,  and  jadgment  by  default  thereon  will  be  reversed. 

Defendant  Appearing  to  Prosecxtte  a  Writ  of  Error  must,  on  revar- 
sal  of  the  judgment,  be  regarded  as  though  he  had  been  served  with  the 
original  writ,  and  must  therefore  appear  and  answer. 

Debt.     Judgment  by  default,  which  Woolford,  the  defendant 
l^elow,  seeks  to  reverse  by  writ  of  error,  on  the  ground  that  the 
writ  of  capias  ad  respondendum  served  on  him  had  no  seal  of 
V  court  affixed  thereto. 

Fowler^  for  the  plaintiff  in  error. 

Ashley  and  Waibins,  for  the  defendant  in  error. 

TBy  Court,  Binoo,  C.  J.  The  only  question  material  to  be 
decided,  is  whether  the  writ  of  capias^  without  the  seal  of  the 
circuit  court  thereto,  is  sufficient  in  law  to  authorize  a  judgment 
by  default,  for  the  non-appearance  of  the  defendant,  to  be  given 
against  him?  The  fourteenth  section  of  the  sixth  article  of  the 
constitution  of  this  state,  ordains  that  "  all  writs  and  other  pro- 
cess shall  ran  in  the  name  of  the  state  of  Arkansas,"  and  bear  tests, 
and  be  signed  by  the  clerks  of  the  respective  courts  from  which  they 
issue:  Eev.  Stat.  Ark.  36.  And  the  second  section  of  the  one  hun- 
•dred  and  forty-ninth  chapter  of  the  revised  statutes  of  Arkansas, 
777,  provides  that  "  all  such  writs  shall  be  sealed  with  the  judi- 
cial seal  of  such  court."  These  injunctions  of  law  are  positive 
and  peremptory,  and  must  be  observed  and  obeyed;  and  there- 
fore, any  process  issued  out  of  any  court  of  record  having  a  ju« 
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dicial  86al,  'without  such  seal  being  affixed  thereto  is  illegal,  and 
can  not  impose  any  legal  duty  on  the  person  upon  whom  it  is 
executed  to  observe  and  obey  its  mandate,  or  become  the  foun- 
dation of  a  judgment  by  default,  for  the  non-ai^;>earance  of  the 
defendant,  and  upon  this  ground  the  circuit  coiirt  erred  in  giv- 
ing judgment  against  Woolford,  he  not  having  entered  his 
appearance  to  the  action,  and  therefore  the  judgment  of  the 
circuit  court  of  Pulaski  county  must  be,  and  the  same  is  hereby, 
reversed,  annulled,  and  set  aside  with  costs;  and  the  cause  re- 
manded to  said  circuit  court  for  further  proceedings  thereon  to 
be  there  had,  according  to  law,  and  not  inconsistent  with  this 
opinion.  But  according  to  the  uniform  praetioe  in  such  cases, 
the  defendant  below,  as  he  has  voluntarily  made  himself  a  x>arty 
to  this  suit,  by  prosecuting  his  writ  of  error  in  this  court, 
must,  upon  the  return  of  this  case  to  the  circuit  court  as  above 
directed,  be  regarded  as  though  he  had  been  duly  served  with  a 
valid  writ  to  appear  there,  and  answer  the  action  of  the  plaint- 
iff, more  than  thirty  days  previous  to  such  term  of  said  court. 


According  to  thb  prinoifal  case,  the  sealing  of  a  writ  is  indispensable 
to  its  validity;  and  the  absence  of  the  seal  authoriaes  the  person  against 
whom  the  writ  is  directed,  to  treat  it  as  a  nullity.  This  extreme  view  is  not 
without  abondant  support  in  the  decisions  of  other  tribunals:  Den  v.  Bank 
of  Cape  Fear,  22  Am.  Dec.  722;  TaekeU  v.  State,  24  Id.  582.  Generally,  an 
execution  or  other  writ  may  be  amended  for  the  purpoee  of  efifectnating  pro- 
ceedings taken  under  it:  Doe  v.  Rue,  29  Id.  368;  JRoea  v.  LtUher,  15  Id.  341; 
Hargrove  v.  Penrod,  12  Id.  201;  Seribner  v.  Whitcher,  23  Id.  708.  In  discuss- 
ing this  question  on  a  former  occasion,  we  said:  "  The  effect  of  the  failure  to 
affix  the  seal  of  the  court  to  an  execution  is  a  subject  upon  which  the  author- 
ities are  too  evenly  divided  to  warrant  us  in  expressing  a  very  decided  opin- 
ion. The  question  has  been  much  more  freqdently  determined  than  discussed 
by  the  courts.  The  conclusions  on  either  side  have  been  announced  with  a 
curtness  and  dogmatism  that  disdained  argument  and  explanation,  and  cared 
neither  to  deal  with  logic  nor  to  delve  for  precedents.  On  the  one  side,  the 
theory  seems  to  be  that  before  the  seal  is  affixed  there  can  be  no  writ;  that 
without  the  seal  there  can  be  no  legal  command  to  execute  the  judgment  of 
the  court;  that  an  officer  acting  in  the  absence  of  a  seal  acts  in  the  absence  of 
a  writ;  and  that,  while  so  acting,  whatever  he  does  is  unjustifiable  and  void: 
Insurance  Co,  v.  Hallock,  6  Wall.  556;  Boal  v.  King,  6  Ohio,  11;  Sweit  v. 
Patrick,  2  Fairf.  11;  Hutchina  v.  Edaan,  1  N.  H.  139;  Shackleford  v.  MeRea, 
3  Hawks,  226;  Seawell  v.  Bank  of  Cape  Fear,  3  Dev.  279.  On  the  other  side, 
it  is  assumed  that  the  omission  of  the  seal  is  an  omission  of  a  matter  of  form 
rather  than  of  subetance;  that  it  can  be  corrected  by  amendment,  on  applica- 
tion to  the  court;  and  that,  being  an  amendable  error,  it  can  not  utterly  avoid 
the  writ:"  Dever  ▼.  Akin,  40  6a.  429;  CorwUh  v.  Bank  qf  fUinois,  18  Wis. 
560;  8abm  v.  Awtm,  19  Id.  421;  People  v.  Dunning,  1  Wend.  16;  Dominick 
V.  Eacker,  3  Barb.  17;  Arnold  v.  Nffe,  23  Mich.  286;  Savryer  v.  Baker,  3 
Greenl.  29;  PurceU  v.  McFarland,  1  Ired.  34;  Bridewell  v.  Mooney,  25  Ark. 
524;  Clark  v.  HeUen,  1  Ired.  421. 
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Dunn  v.  State. 

[2  AsKAxnAM,  229.) 

Btidevoi  of  a  Cbocb  Distinct  from  thb  One  vob  whior  thx  P&noim 
n  ov  Tbtat.,  ia  generally  inadmissible.  The  rule  is  otherwise  where  the 
acienUr  or  guo  a^itmo  is  requisite  to  or  an  essential  part  of  the  orime 
charged,  and  proof  of  guilty  knowledge  or  malicious  intent  is  indiapen- 
sable  to  establish  guilt  in  regard  to  the  transaction  in  question. 

Former  Qrudobs  axd  Menaces  mat  be  Provku  against  a  prisoner  charged 
with  the  murder  of  the  person  menaced. 

Testimony  of  a  Different  and  Distinct  Murder  is  At>mtrbtkt.e  when  there 
is  evidence  tending  to  prove  that  the  murder  for  which  the  prisoner  is  on 
trial  is  connected  with  or  grew  out  of  the  other  murder,  in  relation  to 
which  the  evidence  is  offered,  as  where  it  appears  probable  that  the  crime 
of  which  the  prisoner  is  accused  might  have  been  oommitted  to  proTsnt 
his  prosecution  for  a  prior  orime. 

DriNO  Declarations  are  Admissible  only  when  made  under  an  apprehen- 
sion of  impending  and  certain,  though  not  necessarily  of  immediate, 
death. 

Oral  Evidence  of  the  Contents  of  a  Writino  can  not  be  received  while 
the  writing  is  accessible. 

Deposition  of  a  Witness  in  Relation  to  a  Crime,  in  which  he  and 
others  are  implicated,  can  not  be  used  against  him  in  this  state. 

The  Judge,  as  Contradistinguished  from  the  Court,  has  no  judicial 
power  conferred  upon  him,  except  as  conservator  of  the  peace  or  in  ad- 
judicating upon  writs  of  fiabeae  corpus. 

A  Court  is  a  Place  where  Justice  is  Judicially  Administered;  to 
constitute  a  court  there  must  be  a  place  designated  by  law,  and  a  per- 
son who,  at  that  place,  b  by  law  authorized  to  administer  justice. 

The  Time  and  Place  of  Holding  Court  are  both  designated  by  law  ia 
this  state. 

Special  Terms  of  Court  may  be  Held  under  the  circumstances  and  upon 
complying  with  the  requiritions  detailed  in  the  statute,  and  not  other- 
WLM,  and  these  circumstances  and  requisitions  must  appear  from  the 
record. 

Proceedings  and  Judgments  of  a  Special  Term  of  court,  when  the  hold- 
ing of  such  term  is  not  authorized,  are  corcun  non  Judiee, 

Prisoner  is  not  Put  in  Jeopardy  by  being  placed  on  trial  before  a  judge 
and  jury  at  a  special  term  of  court  not  called  as  authorized  by  law;  foi 
such  proceedings  are  not  judicial  nor  by  virtue  of  judicial  authority,  bul 
are  void. 

No  Appellate  JuRiSDicnoN  over  the  Proceedinos  had  at  an  unauthor- 
ized special  term  of  court  exists  in  the  supreme  court;  and  an  appeal 
therefrom  must  be  dismissed. 

Indictment  against  Dunn  as  an  accessary  before  the  fact  to  the 
murder  of  John  Williams.  He  -was  conyicted  at  a  special  term 
of  the  circuit  court,  and  he  thereafter  appealed  to  this  court. 
The  opinion  states  the  material  facts. 
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MsPherson,  for  the  appellant. 
Glendemn,  aUomey-generaly  for  fhe  state. 

By  Court,  Binqo,  0.  J.  We  will  consider  and  dispose  of  the 
questions  presented  in  this  case  in  the  order  in  which  they  are 
stated,  and  for  the  purpose  of  exhibiting  the  true  ground  upon 
which  the  first  exception  is  to  be  decided,  it  is  necessaiy  to  set 
forth  so  much  of  the  testimony  of  the  same  witness,  as  will 
serve  to  show  the  connection,  if  any,  between  the  matter  ob- 
jected to  by  the  appellant  and  admitted  by  the  court,  and  the 
criminal  conduct  charged  against  him  in  this  case.  The  bill  of 
exceptions  shows  that  the  witness,  then  under  examination,  had 
been  called  and  sworn  on  the  part  of  the  state,  and  testified,  in 
substance,  that  she  was  at  the  house  of  the  appellant,  Dunn,  in 
Phillips  county,  about  the  ninth  day  of  January,  1839,  sitting 
in  the  gallery,  in  company  with  Dunn's  family,  William  BroaduSy 
Charles  Lucas,  and  a  man  by  the  name  of  Curtis;  that  she  saw 
the  deceased,  John  Williams,  coming  up  the  road  with  a  gun  on 
his  shoulder;  when  in  sight  of  the  house  he  left  the  road  and 
started  around  the  field.  That  Dunn  took  his  gun  and  ran 
across  the  field  in  the  direction  Williams  was  going;  Williams 
ran  also.  That  after  a  short  time  Dunn  and  Williams  returned 
to  the  house  together;  and  Dunn  said,  ''  By  God,  boys,  I  got  a 
prisoner."  Williams  shook  hands  with  the  company,  and  then 
called  for  some  liquor;  and  said  he  never  was  so  frightened  in 
his  life  as  when  he  saw  Dunn  coming  after  him;  they  all  drank 
together,  and  Lucas  said  to  Williams,  "  I  understand  you  have 
offered  sixty  dollars  to  know  whose  hat  was  left  when  Dutch 
was  shot,"  meaning  Christian  Earnest;  Williams  said,  ''  I  did." 
Lucas  then  said,  ''Would  you  give  it  now?"  Williams  said 
no,  for  he  had  spent  part  of  tlie  money.  Lucas  then  asked 
Williams  what  he  would  do  if  he  knew  who  had  done  it.  Will- 
iams said,  *'  I  would  bring  them  to  justice."  Curtis  said,  ''  By 
God,  Dunn,  he  belongs  to  the  strong  party."  Dunn  said,"  Yes, 
we  must  look  out."  Lucas  and  Broadus  then  commenced  quar- 
reling with  Williams,  who  said  he  had  never  had  a  quarrel  with 
any  man,  and  he  hoped  he  never  should,  although  he  was  no 
better  to  receive  a  load  of  shot  than  anybody  else.  Dunn  re- 
marked, "  You  had  better  take  care,  or  you  may  catch  one  before 
you  are  ready  for  it." 

Wliile  they  were  quarreling,  Williams  appeared  to  wish 
friendship,  said  he  was  going  up  to.  Askew's  for  some  honey, 
bid  good  day,  and  started  up  the  road;  that  soon  after  Williams 
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started,  Broadus  took  his  gem  and  siaaied  in  tiie  aame  direction. 
Witness  was  standing  in  the  back  porch,  and  Broadus  looking- 
round  saw  her,  stopped,  and  came  to  the  house,  passed  through 
the  porch,  and  beckoned  to  Lucas;  when  Lucas  took  Dunn's- 
gun  and  started.  The  gun  was  at  iJie  door  of  the  bar-room,  and 
Dunn  was  sitting  on  the  counter  in  the  bar-room,  with  his  face* 
towards  the  door,  where  he  could  see  Lucas  take  the  gun.  That 
Broadus  and  Lucas  both  followed  in  the  direction  Williams  had 
gone,  and  after  going  some  distance  from  the  house,  both  started, 
and  ran :  soon  after  which  witness  heard  a  gun  fire,  and  said  to- 
Dunn,  "  They  are  killing  that  man."  Dunn  said,  "  No,  thej  are> 
only  trying  their  guns."  In  five  or  six  minutes,  witness  heard 
another  gun,  and  again  said  to  Dunn, ''  They  are  certainly  killing 
that  man."  He  again  said,  ''  No,  they  are  only  trying  their  guns- 
to  let  ViiTti  know  what  they  would  do,  if  he  did  not  leave  the 
neighborhood."  Curtis  said  to  Dunn,  while  Broadus  and  Lucaa 
were  absent,  after  they  left  the  house,  '*  Well,  they  have  shot  twice* 
whether  they  have  done  anything  or  not. "  Dunn  made  no  reply. 
Broadus  had  a  rifle,  Lucas  a  shot-gun;  they  both  returned  in  a. 
short  time  to  Dunn's  house,  and  Broadus  came  dancing  around 
witness  on  the  porch,  and  asked  if  she  thought  he  would  kill  a 
man.  She  replied  yes,  she  believed  he  had  done  it.  He  said  no- 
he  had  not,  and  would  not.  That  after  Broadus  and  Lucas  re- 
turned they  all  went  into  the  room  and  locked  the  door;  witness, 
went  to  go  in  and  found  the  door  locked,  and  Dunn's  wife  said 
she  could  not  come  in  then.  After  they  came  out  of  the  room,, 
witness'  father  came  to  Dunn's,  and  Broadus  commenced  quar- 
reling with  him,  and  he  and  Dunn  had  some  quarreling  also, 
when  her  father  told  her  to  get  ready  and  go  home  with  him, 
when  she  gathered  up  her  clothes,  etc.,  and  got  ready  to  start 
home.  As  she  was  about  leaving,  Dunn  came  to  her  on  the 
porch,  and  said,  ''  Elizabeth,  if  ever  you  tell  of  what  you  have 
seen  and  heard  here  this  day,  I  will  hear  of  it,  and  it  will  not 
be  well  for  you."  On  the  way  to  her  father's  she  saw  in  the 
road  a  paper  wadding,  fresh  from  the  gun,  where  they  had  shot 
Williams;  when  about  half  a  mile  above  Dunn's,  and  near  Mr. 
Pledger's,  they  saw  Williams  lying  on  the  bank  of  the  river, 
moaning,  and  the  persons  around  him  said  he  was  shot;  when 
cross-examined,  she  said  Dunn  did  not  quarrel  with  Williams, 
but  Broadus  and  Lucas  did.  That  Williams  had  been  at  the 
house  two  or  three  times  before,  but  she  never  heard  Dunn  make 
any  threats  against  him. 
At  this  stage  of  the  examination  the  prosecution  asked  the 
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witness  to  state  what  she  knew  about  the  shooting  of  the  Dutch* 
man  (Christian  Earnest),  which  had  taken  plaoe  some  days 
before.  The  prisoner  objected  to  her  answering  or  stating  any- 
thing in  relation  thereto,  but  his  objections  were  overruled  by 
the  court,  and  the  witness  permitted  to  proceed,  when  she 
testified  as  follows:  One  evening  Dunn  had  been  down  to  a 
sunk  boat,  and  was  returning  in  his  skiff  about  dark  when  he 
met  Broadus  and  Lucas  going  down,  got  out  of  his  skiff,  and 
went  back  with  them  in  theirs.  Same  night  Dunn  returned  at 
one  o'clock;  asked  his  wife  when  he  got  in  bed  where  witness 
was.  His  wife  answered  she  was  in  the  other  bed,  in  the  room, 
but  that  she  was  asleep,  that  she  (his  wife)  had  called  witness, 
and  she  did  not  answer.  Dunn  then  told  his  wife  that  they  had 
shot  Dutch,  meaning  (Christian  Earnest),  but  they  had  not 
killed  him;  that  Dutch  was  picking  up  wood  when  he  was  shot, 
and  that  he  run  and  hallooed  to  some  one  in  the  house,  *'  Boys, 
I  am  shot,  but  not  bad  hurt,  or  killed  yet."  Dunn  said  that  the 
damned  fool  when  he  shot  had  run  and  left  his  hat;  she  tojd  no 
person  of  these  transactions  until  she  went  home,  when  she  told 
her  father  and  mother;  and  afterwards,  when  she  went  to  live  at 
Mr.  Sweaiingen's,  she  told  him. 

That  testimony  of  the  person's  goilt,  or  participation  in  the 
commission  of  a  crime,  or  felony,  wholly  unconnected  with  that 
for  which  he  is  put  upon  his  trial,  can  not,  as  a  general  rule,  be 
admitted,  is  unquestionably  true;  but  in  cases  where  the  ftdenter, 
or  the  quo  animOy  is  requisite  to,  and  constitutes  a  necessary  and 
essential  part  of  the  crime  with  which  the  prisoner  is  charged, 
and  proof  of  sudi  guilty  knowledge,  or  malicious  intention,  is 
indispensable  to  establish  his  guilt,  in  regard  to  the  transaction 
in  question,  as  in  cases  of  forgery,  murder,  and  the  like;  tes- 
timony of  such  acts,  conduct,  or  declarations  of  the  accused  as 
tend  to  establish  such  knowledge  or  intent,  is  competent  legal 
testimony  to  go  to  the  jury,  notwithstanding  they  may  constitute 
in  law  a  distinct  crime.  Thus,  upon  an  indictment  for  murder, 
former  grudges  and  antecedent  menaces  may  be  proved  to  show 
the  prisoner's  motive  against  the  deceased:  1  Ph.  Ev.  169; 
Bosc.  on  Ev.  71.  Testimony  however  of  a  distinct  murder, 
committed  by  the  prisoner  at  a  different  time,  or  of  some  other 
felony,  or  transaction  committed  upon,  or  against  a  different 
person,  and  at  a  different  time,  in  which  the  prisoner  partici- 
pated, can  not  be  admitted  until  proof  has  been  given  estab- 
lishing or  tending  to  establish  the  offense  with  which  he  is 
charged,  and  showing  some  connection  between  the  different 
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tranaaotionB;  or  such  defects  or  circumBtanoes  as  will  warrant 
a  presmnption  that  the  latter  grew  out  of,  and  was  to  some 
extent  induced  by  some  circumstances  connected  with,  the 
former,  in  which  case,  such  circumstances,  connected  with  the 
former,  as  are  calculated  to  show  the  qwo  animo^  or  motive  bj 
which  the  prisoner  was  actuated,  or  influenced,  in  regard  to 
the  subsequent  transaction,  are  competent  and  legitimate  testi- 
mony. 

In  the  case  before  us,  no  upright  mind  possessed  of  rational 
powers,  can  hear  and  contemplate  the  facts  and  circumstances 
detailed  in  testimony  by  the  witness,  before  she  was  asked  to 
state  what  she  knew  about  the  shooting  of  Earnest,  without 
perceiving  at  a  single  glance  that  the  death  of  Williams  may 
have  been,  and  most  probably  was  induced  by  the  interest  he 
had  manifested  to  ferret  out  and  bring  to  justice  those  who  had 
attempted  the  assassination  of  Earnest.  And  that  it  was 
prompted  by  the  desire  on  their  part  to  shield  themselves  from 
the  consequences  of  a  prosecution  therefor,  by  the  destruction 
of  one  who  had  manifested  a  disposition  to  acquire  information 
and  knowledge  as  to  the  perpetrators  of  that  crime,  and  ex- 
pressed his  determination  to  bring  them  to  justice,  if  he  knew 
who  they  were,  must  be  obvious  to  every  capacity,  nor  does  it 
require  mor^  discrimination  to  discover  the  tendency  and  prob- 
able consequences  of  the  acts  and  conduct  of  Dunn  towards 
Williams  on  the  same  day,  and  but  a  short  time  previous  to 
his  murder,  consummated  at  once  by  the  catastrophe  itself,  and 
confirmed  as  well  by  his  conduct  during  the  absence  of  Broadus 
and  Lucas  as  upon  and  after  their  return  to  his  house.  And, 
therefore,  testimony  of  Dunn's  participation  in  the  attempted 
assassination  of  Earnest  was  material  and  legitimate  to  show 
the  motive  by  which  he  was  influenced  in  his  conduct  towards 
Williams,  and  fix  upon  him  the  charge  of  deliberate  malice  and 
settled  hate  towards  the  deceased,  by  showing  such  facts,  as  in 
the  ordinary  course  of  human  events  would  seldom,  if  ever, 
fail  to  produce  that  state  of  feeling  in  the  mind  of  the  culprit, 
towards  one  whose  determination  to  bring  him  to  justice  was 
known  to  and  feared  by  him,  and  for  this  purpose  the  inquiry 
was  proper,  and  the  testimony  elicited  by  it  competent,  as  tend- 
ing directly  to  establish  a  matter  in  issue  constituting  an  essen- 
tial ingredient  in  the  crime  charged  in  the  indictment  against 
Dimn,  and  therefore  the  court  did  not  err  in  permitting  the 
declarations  of  Dunn,  as  to  his  participation  in  the  attempt  to 
assassinate  Earnest,  to  go  to  the  jury  as  testimony  in  the  case. 
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After  the  testimony,  as  above  stated,  had  been  given,  another 
witness  was  called  on  the  part  of  the  prosecution,  who  proved 
that  in  January,  1839,  he  was  at  work  in  his  field  and  heard  the 
report  of  a  gon,  and  soon  after  a  second  report  of  a  gun,  and 
heard  somebody  cry  murder,  but  he  paid  no  attention  to  it  until 
Ur.  Pledger,  who  lives  near  to  him,  sent  for  him  to  go  and  see 
a  man  who  had  been  shot,  when  he  went  with  Mr.  Pledger  down 
iho  bank  of  the  river,  where  they  found  John  Williams  lying  in 
Pledger's  boat,  moaning  and  making  a  great  noise,  and  saying 
he  was  shot,  but  witness  supposed  he  was  drunk  until  they 
raised  him  up  and  saw  the  bullet-holes  and  blood  in  his  clothes. 
He  complained  of  being  sick,  and  asked  for  water,  which  they 
gave  him,  and  laid  him  down  on  the  ground.  He  said  he  wanted 
to  go  down  to  Mr.  Dodge's,  who  lived  below  Mr.  Dimn's,  and  he 
would  give  one  hundred  and  fifty  dollars  to  any  one  who  would 
take  him  there  in  a  boat,  which  no  one  appeared  willing  to  do, 
and  they  all  went  up  on  top  of  the  bank,  and  Williams  crawled 
up,  untied  the  canoe,  got  into  it,  and  crossed  the  Mississippi 
river  to  i*  sand-bar  on  the  opposite  side,  which  was  the  last  he 
saw  of  him  until  he.  was  taken  up  to  be  examined  by  the  inquest 
several  days  after.  When  they  were  standing  on  the  bank,  Mr. 
Sprague  and  his  daughter  Elizabeth  Sprague  came  along.  When 
Williams'  body  was  taken  up  there  were  two  bullet-holes  in  his 
back;  one  of  them  had  ranged  forward  through  the  bowels  and 
lodged  against  the  skin,  where  it  was  cut  out  at  the  time  the  in- 
quest was  held,  and  he  believes  his  death  was  occasioned  by  the 
wounds  inflicted.  He  was  not  acquainted  with  Williams,  never 
having  seen  him  until  after  he  was' shot.  Upon  cross-examina- 
tion he  stated  that  Sprague  and  daughter  passed  by  a  short 
time  after  the  guns  were  fired,  the  precise  time  he  could  not  tell, 
but  supposed  twenty  or  thirty  minutes;  the  defendant  then 
asked  the  witness  to  state  whether  Williams  did  not  say  when 
he  went  to  him  that  he  was  shot  by  mistake,  to  which  he  replied 
he  did  say  so,  but  the  prosecution  objected  to  the  question, 
and  the  court  directed  the  jury  that  it  was  not  evidence,  it  not 
having  been  made  to  appear  that  the  deceased  apprehended  that 
he  was  dying  or  would  die. . 

Anotherwitness  was  then  introduced  on  the  part  of  the  prose- 
cution, who  testified  to  the  same  facts  as  the  last,  and  was 
asked  the  same  question  as  to  Williams'  declaration,  how  he  had 
been  shot,  which  was  objected  to  by  the  prosecution  and  the 
objection  sustained  by  the  court,  and  upon  this  state  of  the  evi- 
dence the  appellant  insists  that  the  declaration  of  Williams,  that 
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he  was  shot  by  mistaJce,  was  competent  testimony,  and  the  court 
erred  in  excluding  it  from  the  jniy  as  deposed  by  the  witness^ 
and  also  in  refusing  to  suffer  the  last  witness  to  testify  as  to  that 
fact,  and  state  the  declaration  of  Williams  as  to  his  having  been 
shot  by  mistake. 

The  only  satisfactory  principle  upon  which  the  dying  declara- 
tions of  a  person  deceased  can  be  admitted  to  establidi  the  cii^ 
cmnstances  of  his  death,  appears  to  us  to  be  that  they  were  made 
at  a  time  when,  in  the  mind  of  the  deceased,  all  expectation  of 
recoveiy  was  yielded  up  and  supplanted  by  the  conyiction  that 
he  would  certainly  die  by  reason  of  the  injury  receiyed,  and 
under  which  he  then  languished;  when,  in  the  language  of  Chief 
Baron  Eyre,  in  Woodcoclc^s  case,  1  Leach,  502,  ''  eyery  hope  of 
this  world  is  gone;  when  every  motive  to  falsehood  is  silenced, 
and  the  mind  is  induced  by  the  most  powerful  considerations 
to  speak  the  truth,  a  situation  so  solemn  and  awful  is  considered 
by  the  law  as  creating  an  obligation  equal  to  that  which  is  imposed 
by  an  oath  administered  in  court;"  and  therefore  to  warrant  their 
admission  it  must  be  shown  in  the  first  place  that  the  declaration 
was  made  under  an  apprehension  of  impending  death.  And 
this  may  be  collected  from  the  nature  and  circumstances  of  the 
case,  although  the  declarant  did  not  express  such  an  apprehen- 
sion; nor  is  it  essential  that  the  party  should  apprehend  imme- 
diate dissolution.  It  is  sufficient  if  he  apprehends  it  to  be  im- 
pending and  certain;  and  this  is  always  a  question  for  the 
court  to  determine  upon  consideration  of  all  the  surrounding 
circumstances:  2  Stark.  Ev.  460;  Eosc.  Crim.  Ev.  25.  Having 
thus  ascertained  the  governing  principle,  and  also  attentively 
considered  all  the  circumstances  in  testimony,  when  the  court 
excluded  and  refused  to  admit  the  declarations  of  Williams  as 
testimony  in  the  case  as  above  stated,  we  are  clearly  of  the 
opinion  that  there  is  nothing  in  the  circumstances,  as  detailed 
by  the  witnesses,  tending  to  prove  that  the  mind  of  Williams 
was  impressed  with  the  conviction  that  his  wotinds  were  mortal, 
and  he  could  not  survive  them  or  recover  from  the  injury 
thereby  inflicted  on  him.  He  said  he  was  shot,  and  moaned, 
and  made  a  great  noise,  complained  of  being  sick,  and  asked 
for  water,  expressed  a  desire  to  go  down  to  Mr.  Dodge's,  and 
offered  one  hundred  and  fifty  dollars  to  any  one  who  would  take 
him  there  in  a  boat;  but  afterwards  untied  the  canoe,  got  into 
it,  and  crossed  the  Mississippi  river  to  a  sand-bar  on  the  oppo- 
site side.  No  examination  of  his  wounds  was  made,  nor  was  any 
intimation  of  his  opinion  as  to  their  magnitude  and  probable 
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effect  given  by  the  deceased,  whose  stxengtih  was  not  exhansted^ 
though  his  wishes  were  disregarded.  And  when  apparently 
■abandoned  to  his  fate,  we  find  him  escaping  from  the  scene  of 
TLolenee  and  outrage  to  the  desolate  sand  beach  on  the  opposite 
side  of  the  Mississippi,  as  if  from  fear  of  those  around  him,  he 
sought  refuge  and  security  for  his  life  by  placing  that  great 
water  between  himself  and  the  danger  he  apprehended  of  further 
injury  from  those  who  sought  his  destruction,  while  nothing 
transpired  on  his  part  calculated  to  evince  the  consciousness  of 
has  certain  danger,  or  inevitable  death  from  the  injury  which  he 
had  already  suffered,  and  therefore  the  court,  in  excluding  tes- 
timony of  his  declarations  as  to  the  circumstances  of  his  being 
shot,  did  not  err,  but  under  the  circumstances  the  testimony 
was  properly  rejected. 

The  record  shows  that  the  attorney  for  the  state  offered  in 
^ridence  the  affidavit  of  the  appellant  Dunn,  taken  before  the 
ooronor,  at  the  inquest  held  by  him  over  the  body  of  Williams, 
which  was  objected  to,  when  the  attorney  for  the  state  intro- 
duced the  coroner  as  a  witness  to  prove  the  statements  made  by 
Dunn  at  the  inquest  aforesaid,  and  the  witness  not  recollect- 
ing them,  was  suffered  to  refer  to  said  affidavit  to  refresh  his 
memory,  to  which  Dunn  objected,  and  his  objections  being 
overruled  he  excepted  to  the  opinions  and  decisions  of  the  cotirt 
fn  overruling  his  objections,  and  admitting  oral  testimony  of  the 
facts  deposed  to  and  statements  made  by  him,  on  oath,  before  the 
coroner,  at  the  inquest  held  by  him  over  the  body  of  Williams, 
which  had  been  reduced  to  writing  and  subscribed  by  him,  and 
attested  by  the  coroner,  as  well  as  the  opinion  of  the  court, 
allowing  said  witness  to  refer  to  said  affidavit  to  refresh  his 
memory  as  to  the  facts  therein  deposed  to,  and  stated  on  oath 
by  Dunn,  the  whole  of  which,  as  well  as  the  oral  testimony  of 
the  witness  given  on  the  trial,  is  set  forth  in  the  bill  of  excep- 
tions, but  it  is  deemed  unnecessary  to  state  them  here,  as  the 
question  does  not  depend  upon  the  facts  exhibited  by  both,  or 
either  of  them. 

It  is  a  general  principle  of  evidence  that  secondary  and  infe- 
rior evidence,  when  it  is  attempted  to  be  substituted  for  evi- 
dence of  a  higher  and  superior  nature,  must  be  rejected,  the  law 
requiring  the  best  evidence  to  be  adduced  which  the  case  admits 
of.  And  it  is  a  universal  rule,  that  the  contents  of  a  writing 
can  not  be  proved  by  a  copy,  still  less  by  mere  oral  evidence  if 
the  writing  itself  be  in  existence  and  attainable,  and  it  is  a  gen- 
«ral  and  most  inflexible  rule  that  oral  evidence  can  not  be  sub* 
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stitated  for  a  Tnritten  document,  which,  by  authorilry  of  law,  or 
by  private  compact,  is  constitated  the  authentic  and  appropriate 
instrument  of  evidence:  1  Stark.  Ev.  102,  309,  894.  By  the  law 
in  force  in  this  state,  when  the  inquest  was  held  over  the  body 
of  Williams,  it  was,  amongst  other  things,  made  the  duly  of  the 
coroner  to  charge  the  jurors  '^  to  inquire  of  the  persons,  who,  if 
any,  were  present,  the  finder  of  the  body,  his  or  her  relations 
and  neighbors,  whether  he  or  she  was  killed  in  the  same  place 
where  the  body  was  found,  and  if  elsewhere,  by  whom,  and  how 
the  body  was  brought  thence."  It  was  his  duly  also  to  admin- 
ister an  oath  or  affirmation  to  the  witnesses,  and  their  evidence 
was  required  to  be  taken  down  in  writing  and  subscribed  by 
them,  and  returned  by  him,  with  the  inquisition,  to  the  next 
circuit  court,  to  be  holden  within  the  county.  It  is  therefore 
very  dear  to  our  minds  that  the  deposition  of  Dunn,  taken  before 
the  coroner,  reduced  to  writing,  and  subscribed  by  the  depo- 
nent, and  attested  by  the  coroner,  at  the  inquest  held  by  him  over 
the  body  of  Williams,  and  by  him  subsequently  returned  to  the 
circuit  court,  with  the  inquest,  is  a  written  document,  which,  bj 
authority  of  law,  is  constituted  the  authentic  and  appropriate 
instrument  of  evidence,  of  what  the  witness  then  stated,  and 
the  deposition  itself  being  in  existence,  and  attainable,  beings 
then  in  court,  in  the  hands  of  the  attorney  for  the  state,  and 
oral  evidence  of  the  contents  thereof,  could  not  legally  be  ad- 
mitted on  the  part  of  the  prosecution.  Besides  which,  the  sixty- 
seventh  section  of  chapter  45  of  the  revised  statutes  of  this 
state,  in  force  at  the  time  of  this  trial,  declares  that  ''  in  all 
cases  where  two  or  more  persons  are  jointly  or  otherwise  con- 
cerned in  the  commission  of  any  crime  or  misdemeanor,  either 
of  such  persons  may  be  sworn  as  a  witness  in  relation  to  such 
crime  or  misdemeanor,  but  the  testimony  given  by  such  witness 
shall  in  no  instance  be  used  against  him  in  any  criminal  pros- 
ecution for  the  same  offense:"  Eev.  Stat.  Ark.  296. 

In  this  case  Dunn,  if  guilty  at  aU,  as  charged  in  the  indict* 
ment,  must  have  been  concerned  with  Broadus  and  Lucas  in  the 
murder  of  Williams,  and  his  deposition  in  question  was  given 
by  him  as  a  witness  in  relation  to  the  very  crime  with  which  he 
is  now  charged  as  accessory  before  the  fact,  and  for  which  he  ta 
prosecuted  in  this  case,  and  therefore  the  statute  expressly  for- 
bids his  testimony,  given  at  the  coroner's  inquest,  being  used 
against  him,  and  therefore  neither  the  deposition  itself,  nor  parol 
testimony  of  its  contents  or  of  what  he  then  stated  in  testimony 
before  the  coroner,  can  now  be  legally  admitted  as  evidence 
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ngamst  liimy  in  any  proseoation  for  the  murder  of  Williams,  or 
ftB  accessoiy  thereto. 

Hitherto  we  haye  considered  sach  objections  only  as  were  pre- 
sented by  the  appellant,  and  so  tax  regarded  and  treated  the 
proceedings  which  appear  to  have  taken  place  in  relation  to  this 
prceecntion,  subsequent  to  the  indictment,  as  the  judicial  acts 
and  proceedings  of  a  legally  constituted  judicial  tiibtmal,  clothed 
with  competent  judicial  powers  to  determine  the  matter,  but  the 
two  hundred  and  twenty-third  section  of  chapter  45  of  the  re- 
vised statutes  of  this  state,  page  816,  declares  that  no  assign- 
ment of  errors,  or  joinder  thereto,  shall  be  necessary  upon  an 
appeal  or  writ  of  error  in  cruninal  cases,  issued  or  taken  pursu- 
ant to  this  act,  but  the  court  shall  proceed  on  the  return  thereof 
without  delay,  and  render  judgment  upon  the  record  before 
them,  whereby  it  becomes  the  duty  of  this  court,  in  such  cases, 
to  consider  the  whole  record,  and  render  such  judgment  there- 
upon as  may  appear  to  be  authorized  by  law.    In  the  perform- 
ance of  this  duty  the  court,  upon  examination  of  the  record  be- 
fore ihem,  in  this  case,  conceived  that  other  questions  than 
those  presented  by  the  appellant  might,  and  probably  would, 
arise  in  the  decision  of  the  case,  two  of  the  most  important  of 
which  were  suggested  to  the  counsel  concerned,  and  argued  at 
the  bar:  one  of  which,  as  was  anticipated,  we  consider  it  our 
duiy  to  decide;  that  is,  as  to  the  effect  of  the  omission  to  set 
forth  on  the  record  an  order  of  the  judge  for  the  organization 
and  holding  of  a  special  term  of  the  circuit  court,  pursuant  to 
the  proTidons  of  the  twenty-ninth  section  of  chapter  43  of  the 
revised  statutes  of  this  state,  page  233,  which  provides  that 
"  the  judge  of  any  circuit  court  may  at  any  time  hold  a  special 
term  for  the  trial  of  persons  confined  in  jail,  by  TnnlriTig  out  a 
written  order  to  that  effect,  and  transmitting  it  to  the  clerk,  who 
shall  enter  the  same  on  the  records  of  the  court." 

It  is  a  general  rule  that  every  statute,  where  it  is  practicable, 
must  be  so  construed  that  every  part  and  provision  contained  in 
it  may  have  some  operation.  And  another  rule  is,  that  all  laws 
which  relate  to  the  same  subject  must  be  taken  to  be  one  system, 
and  construed  consistently.  We  are  therefore  not  to  look  alone 
to  the  section  above  quoted  to  ascertain  the  object  of  the  legislature 
in  authorizing  special  terms  of  the  circuit  court  to  be  held  under 
the  particular  circumstances  therein  mentioned;  and  here  we 
may  be  permitted  to  remark  that  it  has  been,  as  we  conceive, 
correctly  decided  by  the  supreme  court  of  the  United  States, 
that  aU  courts,  unless  restrained  by  some  statutory  provision. 
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have  a  right  of  adjouming  their  dttingB  to  a  distant  day,  and 
the  proceedings  had  at  the  adjourned  session  will  be  considered 
as  the  proceedings  of  the  term  so  adjourned:  Mechamc^  Bank  of 
Alexandria  y.  WUhera^  5  Pet.  Oond.  22.^  In  the  present  case, 
however,  it  appears  affirmatiyelj  by  the  record  before  us,  that 
the  proceedings  against  the  appellant  subsequent  to  the  return 
of  the  indictment  by  the  grand  jury  at  the  May  term  of  the 
Phillips  circuit  court,  a.  d.  1839,  were  not  taken  at  an  ad- 
journed session  of  said  court,  and  that  they  are  no  part  of  the 
proceedings  of  that  court  at  said  term,  because  they  are  ex- 
pressly stated  in  the  record  to  have  taken  place  "  at  a  special 
term  of  the  circuit  court  begun  and  held  at  Helena,  within  and 
for  the  counly  of  Phillips,  in  the  state  of  Arkansas,  on  the 
twelfth  day  of  August,  ▲.  d.  1889,  before  the  Hon.  John  C.  P. 
Tolleson,  judge,"  which  repels  every  presumption  that  they 
are  a  part  of  the  proceedings  of  said  court  at  the  preceding,  or 
any  other  regular  term  thereof,  and  presents  the  naked  ques- 
tion, whether  from  the  &cts  appearing  in  the  record  they  can 
be  regarded  as  the  judicial  acts  and  proceedings  of  a  legally 
constituted  judicial  tribunal. 

By  the  first  section  of  the  sixth  article  of  the  constitution  it 
is  ordained  that  the  judicial  power  of  this  state  shall  be  vested 
*'  in  one  supreme  court,  in  drcuit  courts,  in  county  courts,  and 
in  justices  of  the  peace.  The  general  assembly  may  also  vest 
such  jurisdiction  as  may  be  deemed  necessary  in  corporation 
courts;  and  when  they  deem  it  expedient  may  establish  courts 
of  chancery."  And  the  third  section  of  the  same  article  vests  in 
the  circuit  court  ''exclusive  original  jurisdiction  of  all  crimes 
amounting  to  felony  at  the  common  law:  and  requires  that  the 
circuit  court  hold  its  terms  at  such  place,  in  each  couniy,  as 
may  be  by  law  directed."  By  these  fimdamental  provisions,  the 
circuit  court,  as  contradistinguished  from  the  judge,  has  un- 
alterably the  exclusive  original  judicial  cognizance  of  all  crimes 
amounting  to  felony  at  the  common  law,  but  it  is  left  to  the 
legislature  to  prescribe  by  law  the  times,  as  well  as  the  place  in 
each  county,  when  and  where  the  terms  thereof  shall  be  held, 
and  it  is  deemed  worthy  of  observation,  that  no  judicial  power 
whatever  is  conferred  by  the  constitution  upon  the  judge,  as 
contradistinguished  from  the  court,  unless  he  can  derive  it  from 
the  power  with  which  he  is  clothed  as  a  conservator  of  the 
peace  within  the  circuit  for  which  he  shall  have  been  elected,  or 
may  possess  the  power  of  adjudicating  certain  cases  upon  writs 

1.  6  Wheftt.  106. 
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of  habeas  corpus^  bj  Tirtae  of  that  clause  iu  the  declaration  of 
lights,  in  the  constitution,  which  prohibits  any  suspension  of 
the  privilege  of  the  Tmt  of  habeas  corpus^  unless  where,  in  cases 
of  rebellion  or  invasion,  the  public  safety  may  require  it;  and 
it  will  be  found,  upon  investigation  of  the  subject,  that  there  is 
no  other  instance  in  which  he  is  possessed  of,  or  can  in  his  char- 
acter of  judge,  separated  and  contradistinguished  from  the 
•court,  exercise  judicial  power,  the  whole  of  which,  except  it  is 
otherwise  expressly  delegated  to  some  other  authority  or  tri- 
bunal by  the  constitution,  is  conferred  upon  and  must  remain 
in  the  courts,  and  justices  of  the  peace. 

The  common  law  defines  a  court  to  be  a  ' '  place  where  justice  is 
judicially  administered,"  and  therefore  to  constitute  a  court  there 
must  be  a  place  appointed  by  law  for  the  administration  of  jus- 
tice, and  some  i)erson  authorized  by  law  to  administer  justice  at 
that  place,  must  be  there  for  that  purpose.  Then,  but  not 
otherwise,  there  is  a  court,  and  the  judicial  power  oi  the  state 
may  be  there  exercised  by  the  judge  or  person  authorized  by  law 
to  hold  it;  and  if  the  law  prescribed  no  time  for  holding  the 
-court,  the  judge  might  lawfully  hold  it  when,  and  as  often  as  he 
chose.  So,  likewise,  if  the  place  was  left  to  his  election,  instead 
of  being  fixed  and  prescribed  by  law,  he  might  lawfully  set  in 
judgment,  where  he  pleased,  within  the  territorial  limits  pre- 
scribed to  his  jurisdiction,  but  in  this  state  both  the  time  and 
place  of  holding  the  terms  of  the  circuit  court  in  each  county, 
are  prescribed  by  law,  and  in  many  counties  the  duration  of  the 
terms  limited  to  a  single  week;  in  some  the  court  is  required  to 
continue  in  session  until  the  business  before  it  is  disposed  of; 
but  under  particular  circumstances,  and  subject  to  certain  lim- 
itations prescribed  by  the  statute,  a  special  term  of  any  circuit 
court  may  be  held  ^*  for  the  trial  of  persons  confined  in  jail,"  or, 
according  to  the  provisions  of  the  twenty-eighth  section  of  the 
forty-third  chapter  of  the  revised  statutes,  page  288,  '*  special 
adjourned  sessions  of  any  court  may  be  held  in  continuation  of 
the  regular  term  upon  its  being  so  ordered  by  the  court  or  judge 
in  term  time,  and  entered  by  the  clerk  on  the  record  of  the 
court;"  and  in  either  case  it  is  essential  that  the  order  be  en- 
tered on  the  records  of  the  court,  though  the  necessity  for  such 
record  is  more  forcibly  seen,  if  not  more  imperatively  required, 
in  the  former  than  it  is  in  the  latter;  because,  when  the  time  and 
place  are  prescribed  by  law,  as  they  are  for  holding  the  regular 
terms  by  a  general  law  of  which  every  x>erson  is  cognizant,  all 
whom  duiy  binds,  or  interest  prompts,  to  be  there  present,  know 
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the  time  and  place,  when  and  where,  their  obligation  is  to  be- 
performed,  or  their  rights,  if  they  be  suitors,  adjudicated:  and 
such  persons  are  for  most  purposes  presumed  to  be  present  dur- 
ing the  term  whatever  may  be  its  duration,  but  when  the  regular 
term  has  expired  or  determined  by  operation  of  law,  or  by  an 
adjournment  to  the  next  succeeding  regular  term  thei'eof ,  al> 
business  therein,  not  otherwise  disposed  of,  is  continued  by^ 
operation  of  law,  to  the  next  regular  term,  and  can  not,  except 
in  the  particular  cases  specially  provided  for  by  the  twenty-ninth 
section  of  the  statute  above  quoted,  be  adjudicated  prior  to  the- 
term  to  which  they  were  continued,  and  those  concerned  are^ 
under  no  legal  obligation  to  be  prepared  therefor  at  a  previous 
day;  and  furthermore  in  rega,rd  to  the  regular  terms,  nothing  ia 
dependent  upon  facts  to  be  made  out  and  recorded,  to  authorize- 
their  being  held,  as  must  be  the  case  in  regard  to  special  terms 
ordered  by  the  judge  and  the  provisions  of  the  statute. 

We  simply  look  to  the  law  and  there  discover  the  time  and 
place,  and  then  turn  to  the  record  and  ascertain  that  the  judge 
authorized  to  hold  the  court  was  then  and  there  present,  and 
recognize  in  this  union  and  combination  of  circumstances  a 
court  legally  constituted  and  vested  with  judicial  power;  th& 
adjudications  of  which  must  be  regarded  as  judicial.  SucI^ 
however  is  not  the  case  in  regard  to  a  special  term,  the  authority 
to  hold  which  depends  upon  the  following  facts  and  circum- 
sfcances:  1.  That  some  person  is  confined  in  jail  who  may  be^ 
lawfully  tried  by  that  court  upon  some  criminal  charge.  2. 
That  it  shall  not  interfere  with  any  other  court  to  be  held  by  the^ 
same  judge.  3.  That  it  shall  not  be  held  within  twenty  days 
of  the  regular  term  of  such  court.  4.  That  an  order  therefor, 
as  required  by  the  statute,  be  made  out  by  the  judge,  and  by 
him  transmitted  to  the  clerk;  and  5.  That  the  same  be  entered 
on  the  records  of  the  court.  These  circumstances  are  consid- 
ered essential  to  the  legal  appointment,  constitution,  and  or- 
ganization, of  a  special  term  of  the  circuit  court,  because  it  is  a 
special  authority  conferred  upon  the  judge  to  accomplish  a  spe- 
cific and  specified  purpose  contrary  to  the  general  and  regular 
course  of  proceeding  prescribed  by  law;  and  therefore  being  a. 
special  power,  every  circumstance  necessaiy  to  its  exercise  must 
exist  and  be  made  to  appear  of  record,  otherwise  the  power  can< 
not  appear  to  have  been  legally  exercised,  and  the  most  im- 
portant circumstance  upon  which  the  right  of  power  of  the 
judge  to  order  a  special  term  of  the  circuit  court  is  made  to  de- 
pend, can  not  judicially  appear  otherwise  than  by  being  made- 
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of  record,  it  being  a  matter  altogether  in  pais;  and  if  the  la^ 
does  not  require  such  fact  to  be  made  of  record,  the  statutory 
proTisions  designating  a  time  for  holding  the  courts  is  nugatory, 
and  the  judge  may,  notwithstanding,  hold  the  court  as  well  at 
any  other  time,  and  proceedings  thereat  will  have  to  be  lo- 
garded  as  judicial  and  warranted  by  law;  but  no  such  construc- 
tion of  the  several  statutory  provisions  under  consideration  is, 
in  our  opinion,  justifiable,  because  it  would  defeat  the  whole 
object  of  their  enactment,  and  leave  in  the  judge  a  discretion  of 
which  the  legislature  obviously  designed  to  divest  him. 

Bv  authorizing  special  terms  to  be  held  for  the  trial  of  persons 
confined  in  jail,  the  legislature  intended  to  expedite  the  adminis- 
tration of  justice  in  that  class  of  cases  only  where  the  party  to 
be  tried  is  deprived  of  his  liberty,  and  the  power  of  the  court, 
when  properly  organized,  is  limited  to  them,  and  can  not,  in 
our  opinion,  under  the  provisions  of  this  statute,  be  legally  ex- 
ercised over  any  person  not  confined  in  jail  when  the  order  was 
made,  which  must  be  at  least  ten  days  previous  to  the  com- 
mencement of  the  term.  Otherwise  the  provisions  of  the 
thirtieth  and  thirty-first  sections  of  the  forty-third  chapter  of 
the  revised  statutes,  can  not  be  complied  with,  which,  although 
they  are  only  directory  to  the  judge,  serve  to  explain  and  illus- 
trate the  design  of  the  twenty-ninth  section  before  quoted. 
The  former  requires  the  judge,  in  his  order  for  a  special  term, 
to  issue  a  venire  faciaa  to  the  sheriff,  requiring  him  to  summon 
a  grand  jury  to  attend  such  special  term,  if  any  person  shall  be 
confined  in  jail  who  may  not  have  been  indicted.  '  And  the 
latter  requires  the  judge  ordering  such  special  term,  when  the 
same  shall  be  ordered  under  the  provisions  above  quoted,  to  * 
"cause  a  notice  thereof  to  be  served  on  the  attorney  for  the 
state  prosecuting  for  such  circuit,  ten  days  before  the  com- 
mencement of  such  special  term."  We  are  therefore  satisfied 
that  the  order  for  the  special  term  must  be  made  at  least  ten 
days  before  the  commencement  of  the  term,  and  designate  the 
persons  to  be  there  tried,  and  state  that  they  are  confined  in 
jail,  and  whether  they  have  been  indicted,  previously  or  other- 
wise; and  if  they,  or  either  of  them,  have  not  been  indicted  for 
the  offense  for  which  he  is  to  be  there  tried,  the  order  must  con- 
tain a  direction  to  the  clerk  to  issue  a  venire  facias  to  the  sheriff, 
requiring  him  to  summon  a  grand  jury  to  attend  such  special 
term  of  the  court;  which  order  must,  according  to  the  express  re- 
quisition of  the  law,  be  transmitted  to  the  clerk,  and  be  by  him 
entered  on  the  records  of  the  court,  when,  if  the  time  mentioned 
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in  the  order  for  the  special  term  be  such  as  not  to  interfere  with 
any  other  court  to  be  held  by  the  same  judge,  nor  *'  within  twenty 
days  of  the  regular  term  of  such  court/'  so  that  it  does  not  come 
within  the  prohibition  of  the  thirty-third  or  thirty-fourth  sections 
of  chapter  43  of  the  revised  statutes,  page  234,  every  requisition  of 
the  law  authorizing  such  special  term  having  been  observed  and 
complied  with,  if  the  record  shows  in  addition  thereto  that  the 
judge  authorized  by  law  to  hold  such  court  was  present  at  the 
time  mentioned  in  the  order  for  such  special  term  at  the  place 
prescribed  by  law  for  holding  such  court,  the  court  will  be 
legally  constituted;  and  in  regard  to  such  persons  as  are  con- 
fined in  jail  and  designated  in  the  judge's  order,  may  legally 
exercise  the  judicial  power  vested  in  it  by  the  constitution,  and 
its  adjudications  in  such  cases  will  possess  the  force  and  obliga- 
tion of  judicial  acts  and  judicial  authority,  because  the  record 
and  the  law  furnish  conclusive  testimony  that  there  was  a  court 
legally  organized  and  competent  to  determine  the  matter 
judicially. 

If  these  positions  be  not  true,  how  are  the  extrajudicial  acts 
of  a  judge,  if  he  shall  assume  the  power  of  holding  a  special 
term  of  the  circuit  court  without  any  order  whatever  appointing 
a  time  thereof,  or  any  notice  to  the  attorney  for  the  state,  or 
the  persons  to  be  tried  thereat,  to  be  distinguished  from  the  ju- 
dicial proceedings  of  the  court?  No  one,  we  will  presume, 
would  imdertake  to  justify  such  assumption  of  power  by  the 
judge,  and  yet  if  the  facts  and  circumstances,  the  existence  and 
concurrence  of  which  are  xmder  the  statute  indispensable  to  the 
authority  of  the  judge  to  order  or  hold  such  special  term,  may 
be  omitted  in  the  order  therefor,  or  need  not  be  set  forth  in  the 
record  of  the  court.  There  can  be  no  means  of  distinguishing 
the  one  from  the  other,  and  such  acts  of  the  judge  as  are  clearly 
unauthorized,  and  unquestionably  void,  would  nevertheless 
carry  with  them  and  bear  upon  their  face  incontrovertible  testi- 
mony that  they  were  the  acts  and  proceedings  of  a  legally  con- 
stituted court,  which  is  contrary  to  every  principle  of  law  and 
justice;  besides  which  if  such  construction  could  be  indulged,  it 
would  place  it  in  the  power  of  the  judge,  if  one  could  be  found 
profligate  and  reckless  enough  for  the  purpose,  to  shield  the 
guilty  from  merited  punishment,  or  jeopardize  the  liberty  or  life 
of  the  innocent  by  holding  a  special  term  of  the  court  without 
previous  notice,  or  any  opportunity  for  preparation  to  the  one 
party  or  the  other,  as  his  prejudices,  sympathies,  or  interest, 
might  induce  him  to  desire  the  conviction  or  acquittal,  preserva* 
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iion  or  destmction,  of  the  accused,  and  alfhougli  we  are  fully 
assured  that  no  such  advantage  was  given  to  either  x>arty  in  the 
case  before  us,  and  we  do  not  in  the  slightest  degree  censure  or 
impugn  the  motives  of  the  judge  before  whom  the  proceedings 
were  had  in  this  case;  for  we  doubt  not  he  acted  throughout  the 
whole  course  of  the  proceeding  in  an  upright  and  impartial 
manner,  and  as  he  conceived,  legally,  in  the  discharge  of  a 
solemn  and  important  duty;  yet  it  is  very  clear  to  our  minds 
that  the  law  under  consideration  was  never  designed  to  confer 
such  power  upon  any  judge  as  would  enable  him  in  that  manner 
to  sport  with  public  justice,  and  that  any  interpretation  thereof, 
which  would  admit  the  existence  of  such  power  in  any  judge, 
can  not  be  just;  and,  therefore,  as  such  facts  and  circumstances, 
as  are  indispensably  necessary  to  have  existed  in  combination, 
before  the  judge  could  legally  order  a  special  term,  or  a  special 
term  of  the  circuit  court  could  be  held,  do  not,  from  the  record 
before  us,  appear  to  have  existed,  when  the  proceedings  in  thia 
case  subsequent  to  the  indictment,  and  issuing  of  the  capias  ad 
respondendum,  took  place,  they  must  be  considered  as  proceed- 
ings before  the  judge  simply,  as  contradistinguished  from  the 
court,  and  can  not  be  regarded  as  the  judicial  proceedings  and 
adjudication  of  the  circuit  court  of  Phillips  county  upon  the 
charge  preferred  by  the  indictment  against  Dunn;  and  they  are, 
therefore,  in  the  opinion  of  this  court,  coram  non  judice  and 
void,  which  being  the  case,  the  life  of  Dunn  can  not  be  consid- 
ered as  having  been,  within  the  contemplation  of  law,  put  in 
jeopardy  thereby,  and  therefore  there  is  no  necessity  for  us  to 
decide  in  this  case  anything  as  to  the  effect  and  operation  of  the 
provision  in  the  constitution  of  this  state,  as  well  as  the  United 
States,  that  ''no  person  shall  for  the  same  offense  be  twice  put  in 
jeopardy  of  life  or  limb,"  as  he  may  yet  be  lawfully  tried  pre- 
cisely as  if  no  such  proceeding  had  ever  taken  place  before  the 
judge. 

And  this  imposes  upon  us  the  necessity  of  inquiring  into  and 
ascertaining  whether  this  is,  under  the  circumstances,  a  case 
within  the  appellate  jurisdiction  of  this  court,  under  the  consti- 
tution and  the  laws  restricting  and  regulating  the  right  of  ap- 
peal to  this  court.  In  the  second  section  of  the  sixth  article  of 
the  constitution  it  is,  amongst  other  things,  ordained  that  "  the 
supreme  court,  except  in  cases  otherwise  directed  by  this  con- 
stitution, shall  have  appellate  jurisdiction  only,  which  shall  be 
co-extensive  with  the  state,  luider  such  restrictions  and  regula- 
tions as  may  from  time  to  time  be  prescribed  by  law."    This 
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fundamental  law,  so  far  as  it  relates  to  the  present  question, 
does  not,  in  any  respect,  differ  materially  from  that  clause  in  the 
constitution  of  the  United  States,  which  declares  that ''  the  su- 
preme court  shall  have  apx>ellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations  as  the 
congress  shall  make;"  in  commenting  upon  which,  and  defining 
the  meaning  of  the  terms  "  appellate  jurisdiction,"  as  there  used. 
Judge  Story,  in  the  third  volume  of  his  commentaries  on  the 
constitution,  page  626,  says:  **  The  essential  criterion  of  appellate 
jurisdiction  is  that  it  revises  and  corrects  the  proceedings  in  a 
cause  already  instituted,  and  does  not  create  that  cause  in  refer- 
ence to  judicial  tribunals:  an  appellate  jurisdiction,  therefore, 
necessarily  implies  that  the  subject-matter  has  been  already  in- 
stituted in,  and  acted  upon,  by  some  other  court,  whose  judg- 
ment or  proceedings  are  to  be  revised.  This  appellate  jurisdic- 
tion may  be  exercised  in  a  variety  of  forms,  and,  indeed,  in  any 
form  which  the  legislature  may  choose  to  prescribe,  but  still  the 
substance  must  exist  before  the  form  can  be  applied  to  it." 

To  operate  at  all  then,  under  the  constitution  of  the  United 
States,  it  is  not  sufficient  that  there  has  been  a  decision  by  some 
officer  or  department  of  the  United  States.  It  must  be  by  one 
clothed  with  judicial  authority  and  acting  in  a  judicial  capacity. 
And  it  is  upon  this  principle  that  the  supreme  court  of  the 
United  States,  in  the  case  of  Marhury  v.  Madison,  reported  1 
Cranch,  175,  and  1  Pet.  Cond.  267,  refused  to  entertain  juris- 
diction of  that  case,  which  was  an  application  for  a  writ  of  man- 
damus to  the  secretary  of  state  of  the  United  States,  directing 
him  to  deliver  to  Marbuiy  his  commission  as  justice  of  the  peace 
for  the  county  of  Washington,  in  the  District  of  Columbia,  and 
decided  that  it  was  neither  a  case  within  the  appellate  or  orig- 
inal jurisdiction  of  the  supreme  court,  as  unalterably  defined 
and  prescribed  by  the  constitution;  and  held  so  much  of  the  act 
of  congress  to  establish  the  judicial  courts  of  the  United  States 
as  purported  to  authorize  the  supreme  court  '*  to  issue  writs  of 
mandamus  in  cases  warranted  by  the  principles  and  usages  of 
law,"  to  any  person  holding  office  under  the  **  authority  of  the 
United  States,"  other  than  the  judicial  courts  of  the  United 
States,  to  be  repugnant  to  the  constitution,  and  therefore  void, 
and  the  principle  upon  which  this  decision  was  made  has  never, 
within  our  knowledge,  been,  and,  in  our  opinion,  never  can  be, 
successfully  controverted. 

And,  in  our  opinion,  the  same  language  as  it  is  used  in  that 
clause  of  the  constitution  of  this  state,  now  imder  considera- 
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tion,  most  receiTe  the  same  coiistraotion»  and  have  the  like  ap- 
plication given  to  it  as  has  been  given  thereto,  and  used  in  the 
constitution  of  the  United  States;  for  thej  are  used  in  reference 
to  the  same  object,  that  is,  to  define  in  part  the  jurisdiction  of  the 
supreme  court;  and  were  adopted  by  those  who  framed  the  con- 
stitution of  this  state,  with  a  full  understanding  of  their  appli- 
cation, as  ascertained  and  defined  by  the  adjudications  and 
commentaries  aforesaid;  and,  therefore,  it  is  reasonable  to  pre- 
sume that  they  were  not  designed  to  include  anything  more 
than  they  are  tmderstood  and  held  to  embrace  by  the  construc- 
tion which  they  had  previously  received;  and  it  is,  therefore,  to 
our  minds,  msmifest  that  the  appellate  jurisdiction  of  this  court 
does  not,  and  tuider  the  constitution  can  never  be  made  to  ex- 
tend to  the  proceedings  or  decision  of  any  officer  or  tribunal 
whatever,  other  than  the  judicial  proceedings  or  determinations 
of  some  court  or  justice  of  the  peace  vested  with  some  portion 
of  judicial  power  by  or  under  the  authority  of  the  constitution 
itself;  and  as  we  have  already  determined  that  the  proceedings 
which  from  the  record  before  us  appear  to  have  taken  place  sub- 
sequent to  the  indictment  being  returned  at  the  regular  term  of 
the  circuit  court,  in  May,  1839,  must  be  considered  as  proceed- 
ings before,  and  decisions  of,  the  judge  simply,  and  not  of  the 
court,  and  that  they  are  coram  non  judice.  It  follows,  as  a  nec- 
essary consequence,  that  the  superior  court  has  not  appellate 
jurisdiction  of  the  case,  wherefore  the  same  ought  to  be,  and 
hereby  is,  dismissed  from  this  court.  But  from  the  proceedings 
which  appear  by  the  record  before  us  to  have  taken  place  before 
the  judge  of  the  circuit  court  of  Phillips  county,  in  relation  to 
the  crime  with  which  the  appellant  stands  charged  by  the  in- 
dictment returned  into  said  circtiit  court,  and  still  pending 
therein  against  him  for  adjudication,  we  consider  it  our  duty  to 
exercise  the  authority  vested  in  the  supreme  court  by  the  consti- 
tution, by  suspending  absolutely  all  of  the  proceedings  in  this 
cause  had  before  the  judge  of  the  circuit  court  of  Phillips 
county  aforesaid,  since  the  adjournment  or  expiration  of  the 
regular  term  of  said  court,  which  commenced  on  the  first  Mon- 
day of  May,  A.  D.  1839,  as  the  same  appear  to  have  taken  place 
improvidently,  irregularly,  and  illegally,  and  to  have  been  en- 
tered on  the  records  of  said  court  as  parcel  of  the  judicial  pro- 
ceedings thereof,  and  the  clerk  of  this  court  is  hereby  directed 
and  required  to  issue  a  writ  of  supersedeas,  without  delay,  to  the 
judge  of  said  circuit  court  and  the  sheriff  of  said  county  of 
Phillips,  commanding  them,  and  each  of  them,  to  supersede 
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and  desist  absolutely  and  forever  from  fnrtlier  proceeding  in  the 
execution  of  the  said  extrajudicial  sentence  of  death  pronounced 
against  the  said  Hiram  Dunn,  which  appears  l^  the  record  be- 
fore us  to  have  been  entered  on  the  record  of  said  circuit  court 
on  the  seyenteenth  day  of  August,  a.  d.  1839. 


Dttno  Dbolabations,  Admxssibhitt  or,  as  Etidsvcb:  8iaU  t.  PoUt  9 
Am.  Deo.  666;  8taU  ▼.  Moody,  2  Id.  616;  Van  v.  ComnumwedUhy  24  Id.  695; 
SUUe  V.  Fergtuon,  27  Id.  412. 

FoB]££B  JsoPABDT,  Wbat  IS:  See  SkUe  t.  MeKee,  21  Am.  Deo.  499,  and 
note. 


Stevens  and  Woods  v.  State. 

[9  ABXAVIAfl,  291.) 

Right  or  CmzEX  to  AoQuntE,  Possess,  aivb  Pbotxct  Pbopebtt  can  not 
be  queetioned. 

Pbopebtt  is  Defined  as  consisting  in  the  free  use,  enjoyment,  and  disposi- 
tion by  a  person  of  all  his  acquisitions,  without  control  or  diminution, 
save  onl}'  by  the  laws  of  the  land. 

Pbopebtt  mat  be  Taxed,  but  in  this  state  the  taxation  must  not  be  dispro- 
portionate to  its  value. 

Leoislatitbe  mat  Regulate  the  Use  and  Keeping  of  Pbopebtt  so  far 
as  may  be  necessary  to  prevent  the  destruction  or  injury  of  the  property 
of  others  or  a  detriment  to  the  public  morals  or  public  good. 

Lbgislatube  can  not  Prohibit  a  Pebson  fbom  Aoquibing  ob  Possess- 
ing any  particular  species  of  property;  and  it  therefore  can  not  prohibit 
any  one  from  making  or  purchasing  a  bUliard-table,  though  the  use  of 
the  table  may  be  so  regulated  as  to  prevent  any  injury  to  the  publio 
morals. 

Statute  Pbohibiting  a  Pebson  fbom  Haying  ob  Keeping  a  Buxiabd- 
table  without  first  paying  a  tax  for  the  privilege  of  keeping  it  is  un- 
oonstitutional  and  void. 

Bight  to  Keep  ant  Species  of  Pbopebtt  can  not  by  the  legislature  be 
converted  into  and  taxed  as  a  privilege. 

Bight  to  Use  a  Billiabd-table  is  a  Ck)MMON  Bight  possessed  by  every 
citizen,  and  can  not  be  taxed  as  a  privilege. 

PowEB  TO  Tax  Pbivileges  Ck)NFEBBED  bt  the  Constitution,  means  such 
privileges  as  can  not  be  exercised  by  any  citizen  without  the  aid  of  some 
statutory  provision  granting  such  privilege  or  right  to  one  or  more  indi- 
viduals, as,  for  instance,  the  right  of  keeping  a  ferry  or  public  road  and 
collecting  tolls  thereon,  the  right  of  banking,  etc. ;  but  a  right  not  created 
by  or  dependent  upon  statute,  bjs,  for  instance,  the  right  to  acquire  and 
use  property,  is  not  a  privilege  subject  to  taxation. 

Cebtiobabi  roquiring  the  county  court  to  certify  a  transcript 
of  the  record  of  a  tax-book.  The  phuntiffs  were,  on  such  book, 
charged  with  a  tax  of  one  thousand  dollars,  for  keeping  two 
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bOliard-tableB,  for  the  term  of  six  monihs.  The  question  oon- 
sideied  -was  whether  the  statute  imposing  the  tax  was  constitu- 
tional. It  did  not  appear  whether  the  plaintiffs  kept  the  tables 
for  their  own  use  or  for  hire. 

Pike,  for  the  plaintiffs. 

B7  Court,  Bnroo,  C.  J.  The  tax  in  question  appears  to  have 
been  assessed  and  charged  against  the  plaintiffs  as  the  joint 
keepers  of  two  billiard  tables,  as  upon  the  priTilege  of  keeping 
them  by  the  authority  and  under  the  proTisions  of  the  fifth  sec- 
tion of  the  one  hundred  and  twenty-eighth  chapter  of  the  revised 
statutes  of  this  state,  page  674,  which  enacts  that ''  there  shall 
be  levied  and  collected  as  a  state  tax  the  sum  of  five  hundred 
dollars  on  the  keeper  of  every  billiard-table  in  this  state,  and 
the  like  sum  on  every  keeper  of  a  nine-pin  alley,  for  the  period 
of  SIX  months,  and  at  the  same  rate  for  a  shorter  time,  and  no 
person  shall  have  or  use  any  billiard-table  or  nine-pin  alley 
without  first  paying  to  the  sheriff  the  tax  required  by  this  act." 
The  plaintiffs  insist  that  the  tax  thus  imposed  upon  the  keeper 
of  a  billiard-table  is  not  warranted  by  the  constitution,  and  that 
the  enactment  above  quoted  is  repugnant  thereto  and  void,  and 
if  valid,  can  not  be  enforced  in  the  manner  attempted  against 
them.  In  support  of  the  former  position  they  contend  that  a 
biUiard-table  is  in  every  point  of  view  "property,"  which,  under 
the  provisions  of  the  constitution,  every  person  has  an  inde- 
feasible right  of  acquiring,  possessing,  and  protecting,  and  that 
it  can  only  be  taxed  according  to  its  value;  and  in  support  of 
the  latter  they  urge  the  impossibility  of  enforcing  the  enact- 
ment, because  the  manner  of  assessing  and  collecting  the  tax  in 
question  is  nowhere  prescribed  by  law.  No  questions  of  more 
importance,  or  greater  delicacy,  than  these  have  ever  been  pre- 
sented to  this  court,  or  received  a  more  patient  and  careful  con- 
sideration, and  to  the  mind  of  the  court  they  present  difficalUes 
of  no  ordinary  character.  The  right  of  the  citizen  to  acquire, 
possess,  and  protect  property,  can  not  be  questioned,  for  it  is 
expressly  secured  by  the  first  section  of  the  second  article  of  the 
constitntion,  which  declares  that ''  all  free  men,  when  they  form 
a  social  compact,  are  equal,  and  have  certain  and  inherent  and 
indefeasible  rights,  among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  of  acquiring,  possessing,  and  protect- 
ing property  and  reputation,  and  of  pursuing  their  own  happi- 


ness." 


The  term  property  has  a  most  extensive  signification,  and 
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according  to  its  legal  definition  consists  in  the  free  use,  enjoj- 
ment,  and  disposal  ''  by  a  person  of  all  his  acquisitions,  withoat 
any  control  or  diminution,  save  only  by  the  laws  of  the  land:^ 
1  Bl.  Com.  138.  Therefore,  whatever  a  person  acquires  is  his 
property,  and  according  to  the  theory  and  practice  of  all  gor- 
emments,  may  be  subjected  to  a  tax,  unless  the  right  of  taxation 
be  restricted  by  some  fundamental  law  to  some  particular  spe- 
cies or  descriptions  of  property;  and  subject  to  the  like  restrio- 
tion,  a  greater  or  less  amount  of  tax  may  be  imposed  ad  valorem^ 
or  otherwise,  according  to  the  will  of  those  to  whom  the  taxing 
power  is  confined.  In  this  state  the  constitution  ordains  thai 
'^  all  revenue  shall  be  raised  by  taxation,  to  be  fixed  by  law," 
and  that  all  property  subject  to  taxation  shall  be  taxed  accord- 
ing to  its  value;  that  value  to  be  ascertained  in  such  manner  as 
the  general  assembly  shall  direct,  making  the  same  equal  and 
uniform  throughout  the  state.  No  one  species  of  property  from 
which  a  tax  is  collected  shall  be  taxed  higher  than  another  sp^ 
cies  of  property  of  equal  value,  provided  ''  the  general  assemUj 
shall  have  power  to  tax  merchants,  hawkers,  peddlers,  and  privi- 
leges, in  such  manner  as  may  from  time  to  time  be  prescribed 
by  law:"  Const.  Ark.,  titie  Bevenue,  sees.  1,  2.  From  thia 
quotation  it  will  be  perceived  that  the  legislature  is  bound  by 
the  constitution  in  fixing  the  state  tax  on  property  so  to  regu- 
late it  that  every  species  or  description  of  property  subject  to 
taxation  shall,  according  to  its  value,  pay  an  equal  ratio  or 
amount  of  revenue  to  the  state;  or,  in  other  language,  property 
shall  be  taxed  according  to  its  value,  and  the  tax  thereon  shall 
be  equal  and  uniform  throughout  the  state.  This  rule,  as  to 
the  state  revenue,  is  inflexible,  and  leaves  with  the  legislature  no 
power  to  discriminate  and  fix  upon  one  description  or  speciea 
of  property  a  greater  tax  than  that  fixed  by  law  upon  eveiy 
other  description  or  species  of  property  of  equal  value  subjected 
to  taxation.  In  this  case,  the  power  of  the  legislature  to  impose 
a  tax  upon  the  billiard-tables  in  question,  equal  to  that  imposed 
upon  other  property  by  law,  has  not  been  controverted  by  the 
plaintiffs,  and  is  understood  to  be  conceded  by  them.  But  they 
deny  the  power  of  the  legislature  to  prohibit  them  from  possessing 
property  without  first  paying  a  tax,  not  upon  the  property  itself, 
but  for  the  right  to  possess  or  keep  it.  We  have  already  ad- 
verted to  the  legal  definition  of  property,  and,  as  we  apprehend, 
shown  conclusively  that  every  person  in  this  state  has  a  pure  and 
indefeasible  right  to  acquire,  possess,  and  protect  it,  and  tliat  it 
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can  not^  as  property,  be  subjected  to  any  other  than  an  ad 
valorem  tax. 

And,  if  these  positions  be  correct,  it  results  therefrom,  in  our 
opinion,  that  the  power  to  prohibit  the  acquisition  and  posses- 
sion of  property  is  unquestionably  withdrawn  from  the  legisla- 
ture :  and  the  right  of  eveiy  citizen  is  in  this  respect  perfect  and 
plenary,  and  may  be  enjoined  without  any  other  restraint  than 
such  as  shall  be  necessary  to  the  preservation  of  the  individual 
rights  of  others,  or  the  general  welfare  of  the  community.  Thus 
every  individual  may  lawfully  acquire  and  possess  any  species 
or  description  of  property,  if  such  acquisition  or  possession  does 
not  destroy  or  deprive  some  other  person  of  his  property,  or 
some  enjoyment  thereof,  in  which  he  is  protected  by  law.  But 
property  when  acquired  and  possessed,  must  be  so  kept  and  dis- 
posed of  as  n6t  to  injure  any  paramount  legal  right  of  another, 
or  affect  injuriously  the  public  morals  or  public  good,  so  far  as 
they  are,  or  may  be,  protected  by  law. 

We  are,  therefore,  of  opinion  tiliat  the  legislature  may,  by  law, 
for  the  purposes  aforesaid,  regulate  and  restrict  the  use  and 
keeping  of  property,  but  can  not  prohibit  altogether  any  person 
whatever  from  legally  acquiring  and  possessing  property  gener- 
ally, or  any  particular  species  or  description  of  property.  Thus, 
for  instance,  they  can  not  prohibit  any  one  from  making  or  pur- 
chasing a  billiard-table,  because  it  is  an  article  of  property,  and, 
imder  the  constitution,  any  one  may  lawfully  acquire,  possess, 
and  protect  it  as  such;  but  the  legislature  may  by  law  so  regu- 
late or  restrict  the  use  of  such  table  as  to  prevent  any  injury  to 
the  public  morals  or  public  interest  therefrom,  in  precisely  the 
same  manner  that  the  use  of  other  property  generally  may  be 
regulated  or  restricted.    The  distinction  being  between  a  pro- 
hibition against  the  acquisition  and  possession  or  keeping  of 
property  and  the  imposition  of  burdens  upon  the  pTopertj 
itself,  or  restrictions  upon  the  use  thereof;  or  between  the  total 
destruction  of  the  right  to  acquire  and  possess  property  and  the 
regulation  thereof  in  such  manner  as  to  prevent  injury  either  to 
individual  or  public  rights,  and  promote  the  public  welfare. 
The  former  the  legislature  is  prohibited  by  the  constitution  from 
doing;  the  latter,  that  department  is  not  restrained  from  acting 
upon  '^  according  to  its  free  will  and  sovereign  pleasure." 

This  court  is  therefore  of  the  opinion  that  so  much  of  the 
fifth  section  of  the  enactment  of  the  legislature  above  quoted  as 
pmports  to  prohibit  every  person  from  having  a  billiard-table, 
without  first  paying  to  the  sheriff  the  tax  mentioned  in  said  en- 
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aotment,  is  repugnant  to  the  first  section  of  the  seoond  article 
of  the  constitution  of  this  state,  and  therefore  void.  But  it  will 
be  remarked  that  the  tax  in  question  does  not  purport  to  be  a 
tax  on  the  table  as  property,  but  simply  on  the  plaintiffs  as  the 
keepers  thereof,  or  upon  the  privilege  of  keeping  them,  and 
therefore  the  attorney  for  the  state  insists  that  it  is  -within  the 
proviso  or  exception  above  quoted,  which  expressly  reserves 
to  the  general  assembly  the  power  of  taxing  merchants,  hawkers, 
peddlers,  and  privileges,  in  such  manner  as  may  from  time  to 
time  be  prescribed  by  law,  because,  as  he  contends,  all  persons 
are  prohibited  by  law  from  having,  or  using,  any  billiard-table, 
without  first  paying  the  tax  imposed  upon  it  by  the  statute,  while 
every  person  upon  paying  such  tax  is  authorized  by  law  to  keep 
and  use  such  table,  and  therefore  the  law  creates  a  privilege  to  be 
enjoyed  only  by  such  as  pay  the  tax  mentioned  in  th^  statute,  which 
is  clearly  a  tax  upon  this  privilege,  which  the  legislature  has  com- 
petent power  to  impose.  The  plaintiffii  deny  that  it  is  within 
the  legitimate  power  of  the  legislature  to  create  a  privilege  by 
first  prohibiting  the  enjoyment  of  some  right  common  to  every 
citizen  of  the  state,  and  then  suffering  such  only  as  will  pay  a 
specified  sum  of  money  to  the  state,  as  a  tax,  the  liberty  of  en- 
joying such  right.  The  proviso  under  consideration  designates 
certain  objects  which  form  an  exception  to  the  general  rule  pre- 
scribed for  raising  revenue  upon  the  basis  of  property,  ad  vcUo^ 
rem,  and  may  be  subjected  to  taxation  by  law  without  regard  to 
that  principle,  the  power  of  the  legislature  in  respect  thereto 
being  expressly  reserved  propria  vigore;  consequentiy  the  legis- 
lature may,  in  its  discretion,  enforce  a  tax  of  any  amount  upon 
either  of  the  subjects  mentioned  in  the  proviso,  without  any 
respect  to  the  value  thereof  and  regard  to  the  equality  and  uni- 
formity of  the  tax  throughout  the  state.  ^  For  instance,  two 
merchants,  each  employing  the  same  amount  of  capital  at  differ- 
ent places,  or  at  the  same  place,  may,  without  violating  the  con- 
stitutional rights  of  either,  be  taxed  the  one  in  a  larger  sum 
than  the  other.  So,  likewise,  a  clock  peddler  may  be  taxed 
higher  than  a  peddler  of  jewelry,  tinware,  groceries,  etc.,  or 
e  converse,  or  the  one  may  be  taxed  and  the  other  not,  and  the 
same  privilege  applies  to  hawkers  and  privileges  as  to  all  which 
the  legislature  possesses  the  power  of  making  such  discrimina- 
tions as  that  department  shall  determine  to  be  proper.  Because 
it  is  not  only  not  withdrawn  from,  but  expressly  reserved  to 
them,  by  this  proviso  in  the  constitution.  Yet  they  have  not 
the  power  of  absolutely  prohibiting  any  person  from  becoming 
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a  merchant,  hawker,  or  peddler,  until  he  shall  have  paid  a  tax 
as  such,  because  it  is  parcel  of  the  public  liberty  of  eveiy  citizen 
to  employ  himflelf  or  his  capital  in  such  manner  as  he  may 
choose,  provided  he  does  not  invade  the  legal  rights  of  another, 
or  contravene  the  public  policy  of  the  community  as  regulated 
by  law.  Therefore  this  right  is  indefeasible  and  secured  by  the 
constitution  to  eveiy  citizen  in  common. 

Such,  however,  is  not  the  case  in  this  particular  as  regards 
privileges,  for  it  is  a  primaiy  and  most  essential  principle  of  our 
constitution  and  government,  forming  as  it  were  the  base  upon 
which  the  whole  superstructure  rests,  that  eveiy  citizen  is  by 
nature  endowed  thus  with  equal  rights  and  equal  privileges,  con- 
sequently no  individual  in  government  does  or  ever  can  have  or 
possess  any  privilege  which  is  not  common  to  every  other  citizen 
of  the  state,  until  it  is  created  by  law  and  acqtiired  by  him  under 
the  authority  thereof,  and  in  the  manner  therein  designated; 
and  surely  no  one  indulges  the  supposition  or  entertains  the 
opinion  seriously  that  it  was  the  design  of  the  convention  to 
leave  with  the  legislature,  to  be  exercised  at  will,  the  power  of 
taxing  every  right  enjoyed  in  common  by  the  whole  commu- 
nity, or  of  taxing  them  in  any  other  manner,  or  by  a  different 
rule,  from  that  prescribed  in  the  constitution;   or  that  such 
power  is  insidiously  reserved,  concealed  under  the  mask  of  a  spe- 
cial authority  to  tax  privileges,  inserted  in  the  constitution  by 
way  of  exception  to  the  general  rule.     If  such  should  be  the 
case  the  insertion  of  any  general  principle  or  rule  to  regulate 
the  raising  of  revenue  was  superfluous,  if  not  absurd,  and  there- 
fore, in  our  opinion,  such  power  was  intended  to  be,  and  is,  by 
the  constitution,  withdrawn  from  the  legislature,  and  although 
that  department  has  constitutionally  the  power  of  subjecting  to 
taxation  merchants,  hawkers,  peddlers,  and  privileges,  by  law,  in 
such  manner  as  they  shall  think  proper,  such  tax  can  only  be 
imposed  upon  merchants,  peddlers,  and  hawkers,  who  are  actually 
engaged  or  concerned  in  the  business  of  merchandising,  ped- 
dling, or  hawking,  and  upon  privileges  created  by  law  and  legally 
existing  at  such  time  as  the  law  imposing  the  tax  directs  it  to  be 
levied  thereon. 

Having  thus  stated  the  most  important  principles  which  we 
consider  immediately  applicable  to  the  question  presented  by 
ihe  case  before  us,  the  duty  devolves  upon  us  of  considering  and 
deciding  whether  the  right  of  using  a  billiard-table  constitutes  a 
privilege,  within  the  meaning  of  the  proviso  of  the  constitution, 
upon  which  a  tax  may  be  imposed.     We  have  already  expressed 
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the  opinion  that  a  billiard-table  is  property,  and  that  the  legis- 
lature can  not  prohibit  a  citizen  from  acquiring,  possessing,  and 
protecting  such  property,  but  that  they  can  by  law  regulate  or 
restrain  the  use  of  it,  so  that  no  injury  shall  result  therefrom  to 
the  public;  and  further,  that  a  right  common  to  eveiy  citizen  of 
the  state,  can  not,  by  being  first  prohibited  by  law,  and  then 
allowed  to  be  enjoyed  by  such  only  as  will  first  comply  with 
certain  conditions  prescribed  by  statute,  be  created  a  privilege 
within  the  meaning  of  the  constitution  which  may  be  subjected 
to  taxation  at  the  will  of  the  legislature,  and  that  a  privilege  to 
be  the  subject  of  taxation  must  legally  exist  before  it  can  be 
taxed,  that  is,  its  existence  must  necessarily  precede  the  tax,  and 
not  depend  upon  the  condition  of  a  tax  being  first  paid  before  it 
acquires  life  and  being:  otherwise,  the  sum  paid  would  be  a 
bonus  or  consideration  for  obtaining  the  privilege,  instead  of  a 
tax  upon  the  privilege.  It  would  be  the  subject  of  stipulation 
and  contract  between  the  state  and  the  pariy  purchasing  the 
privilege,  rather  than  a  legal  imposition  upon  the  privilege  en- 
joyed. It  would  not,  as  every  other  imposition  of  taxes  does, 
depend  alone  for  its  obligation  and  efficacy  upon  the  statute, 
which  in  such  case  could  not  be  enforced,  as  all  laws  are  or  may 
be,  without  any  act  of  the  pariy.  Besides  this,  the  right  of  using 
a  billiard-table,  subject  to  the  law  regulating  or  restraining  its 
use,  is  a  common  right,  enjoyed  by  every  citizen,  which  he  could 
legally  exercise  without  restraint,  and  without  the  aid  of  any  law 
conferring  such  liberty  or  creating  such  privilege;  and  hence  the 
necessity  of  first  inhibiting  the  right  to  use  such  table  before  the 
attempt  to  impose  a  tax  upon  the  use  of  it  as  a  privilege. 

But  if  we  are  not  mistaken  in  the  nature  and  character  of 
this  right,  the  legislature  is  as  competent  to  inhibit  the  culture 
and  acquisition  of  cotton  or  com,  or  the  acquisition  of  horses 
or  negroes,  or  any  other  article,  species,  or  description  of  prop- 
erty, and  then  permit  the  production  of  the  former,  or  the  ac- 
quisition of  the  latter,  by  such  persons  only  as  will  first  pay  to 
the  state  a  sum  of  money  for  such  liberiy  or  privilege.  They 
are  all  by  the  principles  of  our  constitution  and  government 
open  to  the  enterprise  of  every  citizen,  without  any  restriction, 
and  may  in  any  lawful  manner  be  acquired  and  possessed  by  all 
without  the  intervention  of  any  grant  or  privilege  from  the  gov- 
ernment, although  their  rights  may  be  respectively  so  regulated 
by  law  as  to  prevent  their  exercise  from  operating  injuriously 
upon  the  morals  or  interests  of  the  community;  still  they  can 
neither  be  destroyed,  nor  their  existence  be  made  to  depend 
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upon  any  act  to  be  performed,  or  pecuniary  consideration  paid 
to  tlie  state;  and  we  apprehend  that  no  one  has  ever  entertained 
the  opinion  that  the  legislature  could  subvert  this  most  equi- 
table and  important  principle  of  taxation,  by  first  prohibiting 
file  exercise  of  a  right  common  to  all,  the  benefits  of  which  were 
intended  to  be  permanently  secured  to  the  citizens  by  inserting 
it  in  the  constitution  as  a  law  binding  upon,  and  so  operating 
as  to  control  the  legislative  department,  in  the  exercise  of  its 
legitimate  and  otherwise  uncontrolled  power  of  imposing  bur- 
dms  upon  the  people,  by  way  of  taxation,  upon  such  principles 
as  they  might  think  proper  to  establish  by  law,  without  regard 
to  its  operation  being  equal  or  uniform;  such,  for  instance,  as 
file  right  of  acquiring  and  possessing  land,  and  then  transform- 
ing and  creating  a  privilege  out  of  such  right,  subject  to  arbi- 
trary taxation,  by  permitting  such  only  to  enjoy  tiie  right  as 
will  pay  to  the  state  a  specified  sum  of  money  arbitrarily  pre- 
scribed by  the  legislature  before  he  can  purchase  or  acquire  title 
to,  or  possess,  or  cultivate,  lands  in  this  state;  and  yet  the  power 
of  establishing  and  enforcing  such  imposition  depends  upon 
precisely  the  same  principle  as  the  power  of  prohibiting,  and 
npon  the  like  condition  authorizing  the  *'  keeping"  of  a  billiard- 
table,  neither  of  which  is,  nor,  in  our  judgment,  can  be,  by  any 
act  of  the  legislature,  created  a  privilege  subject  to  taxation 
as  such  within  the  meaning  of  the  proviso  in  the  constitution. 
The  privileges  there  contemplated  being,  in  our  opinion,  such 
as  can  not  be  exercised  or  enjoyed  by  any  citizen,  or  other  in- 
tegral part  of  the  whole  communiiy ,  without  the  intervention  of 
some  statutory  provision  granting  to,  or  conferring  upon,  one 
or  more  individuals,  the  right  of  doing  some  particular  thing, 
as,  for  instance,  the  right  of  banking,  of  keeping  a  ferry  across 
a  navigable  water  where  it  is  exclusive  of  constructing  a  public 
road  with  the  right  of  receiving  tolls  of  such  as  travel  thereon, 
and  the  like,  and  perhaps  it  might  also  embrace  such  as  enjoy 
any  privilege  by  way  of  exemption  from  the  performance  of 
onerous  duties  imposed  upon  the  great  mass  of  the  community, 
if  such  privilege  be  first  created  by  statute;  but  it  certainly  ad- 
mits of  serious  doubt  whether  the  latter  class  of  privileges,  if 
any  such  exists,  were  meant  to  be  embraced  by  the  proviso  in 
question.  And  although  we  expressly  reserve  that  question, 
and  will  not  now  express  any  opinion  upon  it,  yet  it  appears  to 
OS  most  probable  that  it  was  not  the  intention  of  the  convention 
to  embrace  them  therein,  because  privileges,  by  way  of  exemp- 
tion, are  generally,  if  not  always,  created  in  favor  of  those  who 
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have  paxamount  publio  dnties  to  perform,  the  performance  of 
which  might  conflict  with  their  obligation  to  discharge  emh 
minor  duties  from  which  thej  are  exonerated,  or  to  such  as  are 
considered  imable  to  bear  the  burden  of  discharging  such  ob- 
ligations, in  consideration  whereof  they  are  exempted  or  pCiY- 
ileged  therefrom,  either  on  the  ground  of  necessiiy  or  of  public 
policy,  and  the  injustice  of  subjecting  such  privileges  to  taxa- 
tion is  so  apparent  as  to  make  the  impression  that  such  was  not 
the  design  of  the  convention,  and,  on  the  other  hand,  it  is  evident 
that  the  class  of  privileges  first  mentioned  might,  in  some  in- 
stances at  least,  constitute  proper  objects  of  taxation,  because 
they  confer  upon  the  possessor  extraordinary  rights  not  tmfre- 
quently  coupled  with  special  exemptions,  and  generally  pro- 
ductive of  pecuniary  gain,  though,  perhaps,  in  a  ratio  very  un- 
equal in  reference  to  the  capital  employed,  |Lnd  therefore  the 
power  of  imposing  such  tax  upon  them  respectively,  wititout 
regard  to  uniformity  or  reference  to  the  amount  of  capital  em- 
ployed, was,  in  our  opinion,  very  appropriately  left  in  the  dis- 
cretion of  the  legislature.  But  it  may  be  said  that  rights  of 
this  description  are  not  in  legal  contemplation  embraced  by  the 
term  privileges,  and  this  perhaps  might  be  urged  with  some  ap- 
pearance of  plausibility,  if  the  term  must  necessarily  be  under- 
stood as  being  used  in  its  most  limited  technical  meaning,  ac- 
cording to  which  it  would  probably  be  restricted  generally,  if 
not  entirely,  to  the  various  descriptions  of  exemption  recognized 
by  the  common  law,  such  for  instance  as  that  an  attorney  at  law 
shall  not  be  arrested  in  a  civil  action,  and  shall  only  be  sued  by 
bill  in  the  court  of  which  he  is  an  attorney,  that  a  citizen  of  the 
counties  palatine  of  Chester,  Lancaster,  and  Durham,  and  the 
royal  franchise  of  Eli,  and  of  the  universities,  shall  not  be  sued 
in  any  other  than  their  respective  courts,  and  numerous  privi- 
leges of  a  similar  character  extended  by  the  common  law  to  par- 
ticular persons  or  places  by  way  of  exemption  from  some  duty 
imposed  upon  or  authority  exercised  over  all  other  persons  and 
places. 

But  upon  examination  it  will  be  found  that  few,  if  any  of  this 
class  of  privileges,  were  ever  recognized  or  admitted  in  any  of 
these  United  States,  to  the  situation  and  local  concerns  of  which 
they  are  generally  inapplicable,  and  some  of  them  are  opposed 
to  the  fundamental  principles  of  our  institutions  and  govern- 
ment, nor  were  any  of  them  recognized  in  the  jurisprudence  of 
this  territory  when  the  constitution  was  framed  and  adopted, 
and  therefore  the  presumption  is  almost  irresistible  that  they 
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were  not  in  the  contemplation  of  the  convention.  BeeideSi  even 
4it  common  law,  the  term  privileges  embraced  snoh  rights  as 
those  first  mentioned,  although  some  of  them  are  perhaps  more 
appropriately  designated  by  the  name  lianchises,  and  are  gen- 
erally classed  and  referred  to  in  the  common  law  by  that  name; 
yet  the  i2ieaning  of  the  term  privilege  and  franchise,  if  not 
synonymous,  is  so  apposite  that  they  may,  without  much  im- 
propriety, be  used  as  comprehending  the  same  class  of  objects, 
generally,  and  in  this  sense  we  think  it  must  be  understood  as 
used  in  the  constitution,  every  part  of  which  must  be  construed 
with  reference  to  the  whole,  so  that  each  part  may  operate  har- 
moniously in  advancement  of  the  general  object  and  design, 
which,  in  regard  to  taxation,  appears  to  have  been  an  equalization 
•of  the  burden)  and  this,  it  was  supposed,  would  be  beet  attained 
by  requiring  all  property  subjected  to  taxation,  for  state  pur- 
poseSy  to  be  taxed  according  to  its  value,  excepting  only  mer- 
chants, peddlers,  hawkers,  and  privileges,  subject  to  which  the 
rule  vTas  not  supposed  to  apply  with  as  great  certainty,  pro- 
priety, and  justice,  by  reason  of  their  great  diversity  and  the 
•difficulty  of  ascertaining  their  respective  value  and  applying  to 
them  with  equal  justice  and  propriety  any  permanent  fixed  rule. 
But,  however  this  may  be,  we  deem  it  unnecessary  to  pursue 
the  general  investigation  further,  as  the  whole  subject  of  privi- 
leges is  not  necessarily  involved  in  the  decision  of  the  case  be- 
fore us,  and  we  are  decidedly  of  the  opinion  that  the  facts  pre- 
sented by  the  record  before  us  do  not  show  a  privilege  enjoyed 
l>y  the  plaintiffs,  which,  under  the  constitution,  could  be  made 
the  subject  of  taxation  as  such,  and  that  so  much  of  the  fifth 
isection  of  the  statute  above  quoted  as  purports  to  impose  a  state 
tax  of  five  huncZred  dollars  on  the  keeper  of  every  billiard-table 
in  this  state  for  the  period  of  six  months,  and  at  the  same  rate 
for  a  shorter  time,  is  in  conflict  with  and  repugnant  to  the  pro- 
visions of  the  constitution  of  this  state,  contained  in  the  second 
section  thereof,  imder  the  title  "  revenue,"  and  therefore  void. 
Wherefore,  it  is  the  opinion  of  this  court,  that  the  state  tax  of 
one  thousand  dollars  assessed  and  charged  against  the  said 
plaintiffs  by  the  sheriff  of  Pulaski  county,  and  contained  in  the 
tax  book  of  said  county  for  the  year  a.  d.  1839,  purporting  to  be 
a  tax  upon  the  privilege  of  keeping  two  billiard-tables,  is  imau- 
thorized  by  law,  and  for  this  reason  the  same  ought  to  be,  and 
hereby  is,  forever  superseded. 

In  Gibaon  v.  County  of  Pulaski,  2  Ark.  309,  a  statute  purporting  to  anthor- 
4m  for  the  *' privilege  of  keeping  eaoh  stalUon  or  jack,  a  tax  equal  to  the 
Ax.  Dbo.  Vol.  XXXV^O 
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•mount  for  which  every  nioh  stad-hone  or  jack  ehell  stand  for  the  leaaon,* 
waa  adjudged  nnoonstitationaL  The  court  aaad:  '*  Bat  how  ia  the  keeping  of 
a  ttallioa  metamorphoeed  into  a  privilege  ?  It  certainly  ia  not  a  right  derived 
from,  or  enjoyed  by  virtae  of,  any  grant  from  the  government;  nor  is  it  en- 
Joyed  by  part,  and  denied  to  othera  of  the  community.  It  ia  a  right  which» 
under  our  poUtioal  organisation,  may  be  enjoyed  as  perfectly  without,  aa  with 
the  aid  of  a  grant  from  the  legialatare.  It  ia  strictly  and  emphaticaUy  a  com- 
mon right  which  oan  not  be  denied,  though  it  may  be  so  restricted  and  rega- 
lated  by  law  aa  to  prevent  injuiy  to  others,  aa  well  as  improper,  obscene,  or 
offensive  exhibitions  of  such  beasts;  but  such  laws  oan  only  be  enforced  by 
the  infliction  of  punishments  on  those  who  violate  such  legal  restrictions  or 
regulations.  Besides  which,  stallions  are  unqueationably  property,  within 
any  legal  definition  of  the  term,  and  as  such,  every  person  in  this  state  haa 
the  absolute  right  of  aoquiring  and  keeping  them:  Ckmst.  Ark.»  art.  2,  sec  1. 
And  this  is  a  right  of  which  no  one  can  be  deprived  by  any  act  of  the  legisla- 
ture, and  therefore,  as  the  right  ia  absolute,  and  enjoyed  by  all,  and  none 
eaa  be  deprived  of  its  benefiti»  it  can  not  by  possibility  biwewated  a  privQsga 
to  be  enjoyed  hj  a  portioii  of  the  oonmMinity  only*" 
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NOBTH  V.  BeLDEN  ET  AL. 

[18  OomnoncuT,  876.] 

▲bsolutb  0KED  OivxN  TO  SxouRX  A  Debt  IS  VoiD  M  agaiiut  honajtde  ored« 
iton,  because  it  does  not  state  the  real  nature  of  the  transaction. 

HoRTaAOB  Deed  Pubpobtino  to  Securb  an  Absolute  Note  is  Voii>  as 
against  a  subsequent  mortgagee,  if  the  note  was  given  to  secnre  the  payee 
from  liability  as  an  indorser,  though  he  subsequently,  as  such  indorser, 
paid  for  the  maker  a  sum  equivalent  to  the  full  amount  of  the  note. 

HOBTOAOX  18  not  VaLID  AOAIKST  SUBSEQUENT  MORTGAGEES,  unleSS  it  dis- 

closes  the  true  nature  of  the  transaction. 

Bill  to  foreclose  two  mortgages  made  bj  Belden  to  plaintiff. 
Against  the  first  mortgage  no  objection  was  made.  The  second 
mortgage  recited  that  Belden  was  indebted  to  North  in  the 
sam  of  fiye  hundred  dollars,  bj  a  note,  payable  on  demand,  etc. 
Peck,  a  subsequent  mortgagee,  was  made  a  defendant,  and 
showed  that  the  second  mortgage  to  plaintiff,  and  the  note 
therein  referred  to,  were  made  to  secure  plaintiff  for  indorsing 
or  becoming  responsible  for  Belden,  in  a  stun  not  to  exceed  fiye 
hundred  dollars,  as  should  from  time  to  time  be  requested  bj 
Belden.  Plaintiff  had  made  indorsements  as  requested,  and 
bad  been  compelled  to  pay  the  sum  of  five  hundred  dollars 
thereon  for  Belden.  Peck's  mortgage,  though  subsequent  in 
date,  was  awarded  priority  to  plaintiff's  second  mortgage. 
Plaintiff,  by  motion  in  error,  brought  his  case  before  this  cotuii, 

W.  W.  EUsiooHh,  for  the  plaintiff. 

Bwngerford  and  Cone,  for  the  defendant  Peck. 
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Williams,  C.  J.  A  variefy  of  facts  are  stated  in  the  plead- 
ings, which  are  nnimportant  in  considering  the  question  upon 
which  the  case  was  nltimatelj  decided  bj  the  court.  That  ques- 
tion was,  which  of  the  two  mortgages,  North's  or  Feck's,  should 
take  priority.  The  plaintiff.  North,  had  two  mortgages,  to  se- 
cure two  different  debts.  As  to  one  of  them  there  was  no  doubt: 
the  other  was  to  secure  a  note  of  &ve  hundred  dollars.  Peck, 
having  a  subsequent  mortgage  upon  the  same  property,  claimed 
a  pvefereoce,  because  North's  deed  did  not  discloee  ihe  veal  Ba- 
tore  of  tiie  tranflaction  between  him  and  Belden.  This  note  for 
five  hundred  dollars  was  given  to  North,  at  the  time  it  bore  date, 
to  secure  him  for  indorsing  and  becoming  responsible  for  Bel- 
den, for  a  sum  not  exceeding  five  hundred  dollars,  which  North 
agreed  to  do  from  time  to  time,  as  Belden  should  request.  And 
since  said  deed  was  executed.  North  has,  from  time  to  time,  in- 
dorsed and  become  responsible  for  Belden,  to  that  amount,  and 
has  since  paid  the  same;  so  that  there  is  due  to  him  on  said  note 
the  full  amount.  The  court  below,  notwithstanding,  held,  that 
upon  this  mortgage.  North  must  be  postponed  to  Peck,  the  sec- 
ond mortgagee;  and  to  review  that  decision,  this  motion  was 
made. 

It  has  ever  been  the  policy  of  our  law,  that  the  title  to  real 
estate  should  appear  upon  record,  that  it  mig^t  be  easily  and 
accurately  traced.  This  policy  has  added  greatly  to  the  security 
.of  our  land  titles,  and  has  prevented  much  litigation,  which 
would  otherwise  have  arisen.  And  our  courts  have  ever  con- 
'Odeied  it  their  duty  to  give  such  a  construction  to  our  statutes 
.as  will  continue  this  salutary  protection.  It  is  true,  there  has 
kbeen  some  diversity  of  opinion  as  to  the  precise  extent  of  this 
•doctrine;  and  cases  will  sometimes  arise,  where  there  may  be  a 
doubt  as  to  its  application.  One  principle  seems  to  be  definitely 
settled,  that  the  veal  nature  of  the  transaction,  so  far  as  it  can 
be  disclosed,  must  appear  upon  the  record,  with  reasonable  cer- 
tainty; and  if  the  deed  does  not  actually  give  notice  of  any  con- 
dition or  other  circumstance,  which  might  be  important,  it 
should  at  least  point  out  a  track,  which  the  inquirer  may  pursue 
to  obtom  it:  StoughUm  v.  Pasoo,  5  Conn.  442  [13  Am.  Dec.  72]; 
.SJvepard  v.  Shepard,  6  Id.  38.  Thus,  it  has  been  considered  as 
•settled  long  since,  that  if  an  absolute  deed  is  given,  vriih  intent 
to  secure  a  dd^t,  such  deed  would  be  void  as  it  respects  bona  ftde 
creditors,  as  it  does  not  disclose  the  real  nature  of  the  transac- 
tion. It  places  the  parties  in  a  false  position  as  it  respects  the 
(public.    It  holds  out  the  gnu&tee  as  the  real  owner,  when  in  fact 
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ili9  grantor  is,  or  may  be,  the  owner.  It  tends  to  lull  the  cred- 
itors of  both  parties  (as  the  case  may  be),  into  false  security, 
and  to  conceal  from  them  the  real  condition  of  their  debtors. 

In  the  laws  of  New  York,  the  same  principle  is  recognized: 
Dey  y.  Dunham,  2  Johns.  Gh.  182;  James  v.  Johnson  el  dl.,  6  Id. 
417.  And  although  the  terms  of  the  statute  of  that  state  may 
Taiy  from  ours,  the  same  object  is  kept  in  view.  In  this  case, 
had  the  note  giyen  by  Belden  to  North,  been  a  conditional  one, 
and  the  security  been  an  absolute  deed,  there  would  hare  been 
no  question  as  to  the  result.  How,  then,  is  the  case  altered,  by 
the  parties  going  one  step  further  back?  The  real  character  of 
the  transaction  is  no  more  manifest  in  the  one  case  than  in  the 
other.  The  public  are  subjected  to  the  same  delusion;  the  sub- 
ject is  not  presented  in  its  true  light.  The  grantee  is  no  more 
the  real  owner  of  the  property,  in  the  one  case  than  the  other. 
Why  then  shall  the  deed  be  holden  invalid,  in  the  one  case,  and 
not  in  the  other?  The  note  and  deed  hare  indeed  but  one  ob- 
ject, security  for  future  indorsements;  and  if  the  deed  which 
does  not  disclose  the  real  state  of  facts,  is  void,  how  is  the  case 
altered  in  principle,  if  neither  the  note  nor  deed  disclose  that 
object  ?  The  record  neither  discloses  the  real  state  of  the  trans- 
action, nor  does  it  giye  any  clue  to  it. 

It  is  said  you  may  inquire  of  the  parties.  But  the  mode 
token,  by  its  yery  nature,  tends  to  shut  up  the  ayeime  to  inquiiy. 
Inquiry  of  the  parties  would  imply  an  impeachment  of  their  in- 
tegrity. It  is,  in  effect,  asking  whether  they  have,  in  an  im- 
portant instrument,  told  the  truth.  This  is  an  inquiiy  which 
the  law  would  hardly  impose  upon  a  man;  much  less  can  a  party, 
who  has  placed  himseU  in  this  situation,  complain  that  such  an 
inquiiy  has  not  been  made  of  him.  It  is  said  again,  that  the 
plaintiff  claims  no  more  than  the  record  shows  he  was  entitled 
to.  Whether  in  fact  he  was  entitled  to  that  sum,  when  Peck 
took  his  mortgage,  we  haye  not  particularly  examined;  but  if  the 
indorsements  were  then  made  we  presume  the  plaintiff  had  not 
then  paid  the  notes,  and  that  it  was  not  then  known  whether  he 
would  eyer  be  called  upon  to  do  it.  Of  course,  his  daim  upon 
the  property  was  of  an  entirely  different  character,  from 
that  which  the  record  imports.  Again,  if  this  transaction  is 
valid,  every  similar  one  must  be.  Consequently,  a  person  may 
convey  all  his  estate  to  a  friend,  who  shall  promise,  bona  fide,  to 
indorse  for  him;  and  those  indorsements  may  fluctuate  from 
time  to  time,  in  such  a  manner  that  no  one  can  tell  the  state  of 
the  property,  except  as  the  parties  may  choose  to  disclose  it;  and 
thus  the  real  state  of  the  title,  instead  of  appearing  upon  the 
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record,  could  only  be  found  in  the  memory  of  the  parties.  It  ia 
said  that  when  the  real  trabaaction  is  fully  disclosed,  by  putting 
the  actual  debt  upon  the  record,  the  state  of  the  incumbrance  can 
not  then  long  be  known,  as  the  debt  may  be  reduced,  by  pay- 
ments. This  is  a  necessary  incident,  or  at  least  one  in  the 
ordinary  course  of  business,  and  can  not  affect  a  record  origin- 
ally good,  as  there  is  no  law  directing  such  payments  to  be 
recorded.  The  pariy  has  done  all  that  he  was  required  to  do. 
He  disclosed  fully  the  nature  of  the  original  transaction;  thus 
leaving  it  open  for  the  inquiry  which  prudent  men  would 
naturally  make,  whether  any  payments  had  been  made,  or  not. 

But  it  is  not  necessary  to  go  much  at  large  into  this  case, 
because  we  consider  it  settled,  by  the  case  of  Sanford  et  al.  t. 
Wheeler,  13  Conn.  165  [33  Am.  Dec.  389] .  There  a  note  was  taken 
for  liabilities  of  the  payee,  for  which  he  might  never  be  called 
upon;  and  this  note,  with  another,  was  secured  in  one  mortgage 
deed;  and  that  deed  was  holden  void  as  to  creditors,  so  far  as 
respects  this  note.  Such  a  note,  then,  having  been  held  to  be 
void,  in  that  case,  if  an  absolute  deed,  given  merely  as  securify, 
is  also  void,  there  seems  to  be  no  question  left  in  this  case. 

But  the  case  of  Weeden  v.  Edwes  et  oZ.,  10  Conn.  60,  is  claimed 
to  be  an  authority  for  the  plaintiff.  In  that  case,  as  well  as  in 
Sanford  v.  Wheeler,  this  court  held,  that  where  there  was  no 
actual  fraud,  a  deed  would  not,  in  a  court  of  equity,  be  treated 
as  wholly  void,  although  some  notes  were  attempted  to  be 
secured  by  it,  which  would  be  legally  void  as  regards  creditors. 
But  these  cases  differ  from  this,  in  an  important  particular. 
The  deed  purports  to  be  what  in  fact  it  was  intended  for,  a 
security  for  these  debts.  The  real  nature  of  the  transaction  is 
spread  upon  the  record,  leaving  the  character  of  the  several 
notes  to  be  inquired  into.  But  here  the  note,  being  an  absolute 
note,  and  the  deed  given  to  secure  that  note,  being  absolute,  there 
is  nothing  to  lead  to  inquiry  or  to  suspicion.  If  in  Weeden  v. 
ffawea,  the  deed  had  been  an  absolute  one,  and  had  been  holden 
good  as  to  one  of  the  notes,  it  might  have  been  an  authority  for 
the  plaintiff.  As  it  is,  we  do  not  think  that  it  can  affect  this 
case.  And  we  are  of  opinion,  that  there  is  no  error  in  the  judg- 
ment rendered  by  the  superior  court. 

In  this  opinion  the  other  judges  concurred. 

Judgment  affirmed. 

That  the  Condition  or  a  Mobtgagb  Deed  mast  give  reasonable  notioi 
of  tke  nature  of  the  incumbrance  is  reasserted  in  BramhaU  v.  Floods  41  Conn. 
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71»  in  which  oaoe  a  mortgage,  the  condition  of  which  wm  to  the  efieot  that 
the  deed  should  be  void  if  the  gnuitor  ehoald  discharge  a  certain  promissory 
note  of  one  thousand  dollars  by  him  ezecnted  to  the  grantee,  was  held  to  be 
-of  no  effect  as  to  a  subsequent  attaching  creditor,  because,  though  the  mort- 
gagor was  indebted  to  the  mortgagee  in  the  sum  of  seyen  hundred  and  fifty- 
six  dollars,  which  the  mortgage  was  intended  to  secure,  no  such  note  as  that 
described  had  ever  been  executed*  This  doctrine  having  been  established 
tiecause  of  the  supposed  requirements  of  the  recording  laws,  it  follows  that 
the  condition  of  a  mortgage,  even  of  personal  estate,  must  give  reasonable 
-notice  of  the  nature  of  the  debt  intended  to  be  secured,  where  the  law  requires 
^Dortgages  of  personal  property  to  be  recorded:  Rood  v.  Welch,  28  Id.  162. 
It  is  not  necessary,  however,  to  the  validity  of  a  mortgage  that  it  should 
■state  more  than  the  amount  of,  and  the  general  nature  of  the  indebtedness; 
thus  where  the  mortgage  is  stated  to  be  to  secure  one  thousand  five  hundred 
dollars,  indebtedness  on  bodk  account  and  by  note,  the  mortgage  is  not  de- 
'foated  because  it  does  not  show  how  much  of  the  indebtedness  was  on  the 
4>ook  account  and  how  much  on  the  notes:  Merrills  v.  Svfift,  18  Id.  265.  Nor 
will  the  mortgage  be  set  aside  because  the  indebtedness  is  described  in  the 
-condition  as  a  note  in  the  penal  sum  of  one  hundred  dollars,  and  the  note  is 
shown  to  be  one  for  that  amount  in  the  ordinary  form:  Frink  v.  Branchy  16  Id. 
"274;  and  where  the  indebtedness  is  described  as  a  note  for  two  hundred  dol- 
•hMps,  it  is  sufficient  if  it  is  shown  that  such  a  note  was  really  given,  though  the 
consideration  of  the  note  was  an  agreement  to  deliver  goods,  aU  of  which 
have  not  yet  been  delivered:  Mix  v.  Cowles,  20  Id.  426. 

A  regard  for  the  protection  of  creditors  has  also  induced  the  courts  in  this 
-state  to  treat  an  absolute  note,  representing  the  actual  indebtedness  of  the 
maker  to  the  payee,  and  also  the  contingent  liability  of  the  latter  upon  an 
indorsement  made  for  the  former,  as  void  as  to  this  latter  part  as  to  the  other 
'honajide  creditors  of  the  maker:  Ayrea  v.  Hutted,  15  Conn.  511;  this  be- 
cause the  tendency  of  such  a  note,  like  that  of  the  mortgage  in  the  principal 
-case,  was  to  mislead  the  creditors  of  the  maker  as  to  his  resources  for  the 
|»ayment  of  his  debts.  This  principle  will  not,  however,  reach  the  case  of 
a  sale  of  personal  property;  for  here,  even  if  the  bill  of  sale  does  not  properly 
•express  the  consideration,  the  contract  will  be  upheld  if  sufficient  consideration 
to  have  supported  it  did  pass:  SL  John  v.  Camp,  17  Id.  230.  All  of  the  above 
-cases  cited  the  principal  case;  it  is  also  cited  in  Oregory  v.  Savage^  32  Id. 
263,  and  in  the  dissenting  opinion  in  Hill  v.  Meeker,  24  Id.  218. 

Debts  Seoubed  bt  Mobtoaoe  should  be  described  with  sufficient  cer- 
tamty  to  enable  subsequent  purchasers  and  creditors  to  ascertain,  either  by 
the  condition  of  the  deed  or  by  inquiry  aliunde,  the  extent  of  the  incum- 
brance: Bootit  V.  Bamum,  23  Am.  Dec.  339;  but  it  is  not  necessary  that  the 
description  should  be  so  certain  as  to  preclude  the  necessity  of  extraneous 
inquiry;  it  is  sufficient  if  enough  is  stated  to  enable  a  person,  by  the  exercise 
-of  ordinary  prudence  and  diligence,  to  ascertain  the  extent  of  the  incum- 
brance: Stoughton  v.  Pageo,  13  Id.  72.  But  where  the  description  of  the 
•debt  is  in  part  correct  and  in  part  false,  the  mortgage  will  not,  in  the  absence 
-of  fraud,  be  set  aside  in  Mo,  but  will  be  upheld  as  to  the  former  part;  thus, 
where  it  describes  the  debt  secured  as  absolute,  whereas  it  in  part  represents 
a  contingent  liability,  the  mortgage  is  valid  as  to  other  creditors  as  to  the 
absolute  debt,  while  it  will  be  set  aside  so  far  as  it  attempts  to  secure  the 
•contingent  liability:  Sai^crdv.  Wheeler,  33  Id.  389. 
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Pbitibone  et  m.  v.  Phelps  e1*  al. 

[18  OonMBonoirr,  M0.] 

All  trb  Placttiffs  mitst  Rboovsb,  or  Noke,  nr  av  Action  of  Tkovse-. 
for  conyerting  stmdry  chattels. 

If  the  Tttlx  of  One  of  SxrxaAii  PLAiMnFFs  n  Bajibd  oh  a  FRAUDuiiKBT' 
Transfer,  all  must  fail 

Declarations  of  a  Grantor,  made  before  or  after  the  ezecation  of  the- 
deed,  in  the  absence  of  the  grantee,  are  not  admissible  eyidence  in  sap* 
port  of  such  deed. 

MaooKDUcrr  of  Juror,  not  occasioned  by  the  prevailing  party,  not  indic- 
ative of  improper  bias,  and  which,  in  the  judgment  of  the  court,  could 
not  have  had  an  unfavorable  effect,  is  not  a  sufficient  ground  for  a  new 
triaL 

AlTROAOHiNO  A  JuROR,  DiRBOTLT  OR  INDIRECTLY,  and  speaking  to  him- 
about  the  subject-matter  of  the  action,  will  entitle  the  adverse  party  to  a. 
new  triaL 

MiaOONBUCT  OF  A  JUROR,  IF  KkOWN  BEFORE  THE  TrIAL  ClOSES,  must  theo. 

be  brought  to  the  attention  of  the  court;  otherwise,  it  is  waived. 

Trover.  The  plaintiffs  deraigned  title  through  a  coDditLonal 
bill  of  B£tle,  made  to  them  by  Nathaniel  Stevens,  to  secure  cer- 
tain claims  therein  described,  among  which  was  one  note  to  the 
plaintiff  Lawrence  for  eight  hundred  dollars.  This  note  the- 
defendants  claimed  to  be  fraudulent;  and  they  insisted  that  if 
it  were  so,  none  of  the  plaintiffs  could  recover  in  this  action.  A 
witness  vms  called  on  behalf  of  plaintiffs  and  asked  to  detail  cer- 
tain statements  made  to  him  by  Stevens,  on  the  day  prior  to  the* 
execution  of  the  bill  of  sale.  This  evidence  was  excluded  on 
the  defendants'  objection.  Verdict  for  defendants;  plaintiffs- 
then  moved  in  arrest  of  judgment.  One  of  the  jurors,  during 
the  trial,  conversed  with  I.  H.  Smith,  stating  that  the  trial  had 
been  very  lengthy.  Smith  stated  that  the  witnesses,  and  espe- 
cially Smith  Stevens,  had  been  examined  with  great  severity.  To- 
this  the  juror  assented,  and  said  that  Stevens  had  borne  the  ex- 
amination well.    Plaintiffs  moved  for  a  new  trial. 

W,  W.  EUsworth  and  L.  Churchy  for  the  plaintiffs. 

0.  S,  Seymour,  for  the  defendants. 

Waxtx,  J.  The  goods  in  question  were  formerly  the  property- 
of  Nathaniel  Stevens,  from  whom  the  plaintiffs  and  defendants 
respectively  derive  their  tities;  the  former  by  a  bill  of  sale,  the- 
latter  as  attaching  creditors.  The  defendants  claimed  that  the 
bill  of  sale,  so  far  as  it  related  to  the  interest  conveyed  to  Law- 
rence, one  of  the  plaintiffs,  was  fraudulent  and  void  as  against 
the  defendants.     One  question  was,  what  effect  that  circum- 
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staaoe,  if  -gMr&i,  would  have  upon  the  case.  The  oourt  in- 
siaracted  the  jury,  that  if  such  were  the  case,  the  plaintlflb  could 
not  recover,  ahhoiigh  they  had  no  participation  in  the  fraud,  or 
knowledge  of  it;  and  that  unless  all  the  plaintifls  were  entitled 
to  reeoirery  Hieir  Terdiot  must  be  for  the  defendants.  This  in- 
stmotioB  Was  clearly  right.  It  ie  perfectly  obyious  that  if  the 
conTeyance  to  Lawrence  was  fraudulent  and  void,  he  cduld  sus- 
tain no  action  ailone  against  the  defendants  for  taking  the  goods. 
He  would  stand  as  if  no  conTeyance  had  ever  been  made.  Nor 
csn  he  place  himself  in  a  better  situation  by  uniting  with  others 
who  may  have  a  valid  title.  For  it  is  incumbent  upon  them  to 
prove  the  property  in  all,  not  a  part  only,  of  the  plaintiffs.  And 
it  makes  no  difference  in  what  manner  the  tiue  of  one  fails, 
whether  in  consequence  of  no  conveyance  from  the  owner,  or  of 
a  conveyance  void  by  reason  of  fraud.  If  all  the  plaintLfiEs.have 
not  am  interest  in  the  goods,  they  fail  to  establish  a  material  al- 
legation in  their  declaration,  that  they  were  possessed  of  them 
as  their  own  property.  It  is  not  necessary  to  inquire  what  in- 
terest the  other  plaintiffs  acquired  under  the  bill  of  sale,  if  the 
title  of  Lawrence  was  invalid;  nor  what  would  be  the  appro- 
priate remedy  for  an  injury  done  to  that  interest.  The  question 
now  is,  merely,  whether  the  present  plaintiffs  can  recover,  if 
the  title  of  one  of  them  fails;  and  we  are  satisfied  that  they 
can  not. 

2.  Tbs  next  inquiiy  is,  whether  the  testimony  offered  by  the 
plain tiflh^  and  excluded  by  the  court,  was  properly  rejected.  The 
late  Chief  Justice  Swift,  in  delivering  the  opinion  of  the  court, 
in  the  case  of  Barrett  et  al.  v.  French  et  oZ.,  says:  "  It  has  uni- 
foimly  been  decided  that  the  declaiations  of  tlie  grantor,  when 
the  gimtee  is  not  present,  prior  or  subsequent  to  the  execution 
ol  the  deed,  can  not  be  admitted  as  evidence  to  invalidate  the 
deed:"  1  Conn.  865  [6  Am.  Deo.  241].  The  same  principle,  in 
ottr  opinion,  is  applicable  when  the  declarations  are  offered  in 
support  of  the  con^syance.  Nor  can  the  conversation,  in  this 
case,  be  considered  as  a  part  of  the  res  gestae^  as  claimed  by  the 
piaintifii,  so  as  to  exempt  the  case  from  the  operation  of  that 
role.  For  the  oourt  exolndbd  only  that  part  of  the  conversation 
between  Stevens  and  the  witness,  which  took  place  previous  to 
their  meeting  with  Lawrence,  and  which  was  not  uttered  in  his 
presence. 

S.  The  remfldning  inquiry  is,  whether  the  misconduct  of  the 
yasKor  vras  such  as  to  make  it  the  duty  of  the  court  to  set  aside 
the  verdict.    It  is  now  well  established  by  the  modem  authori* 
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ties  that  eveiy  instance  of  misconduct  in  a  juror  ^rill  not  destxoj 
the  verdict.  The  role  extracted  from  the  cases  seems  to  be,  thai 
however  improper  such  conduct  may  have  been,  yet  if  it  does 
not  appear  that  it  was  occasioned  by  the  prevailing  party,  or  any 
one  in  his  behalf;  if  it  do  not  indicate  any  improper  bias  upon 
the  juror's  mind,  and  the  court  can  not  see,  that  it  either  bad, 
or  might  have  had,  an  effect  unfavorable  to  the  parly  moving  for 
a  new  trial;  the  verdict  ought  not  to  be  set  aside:  The  State  t. 
Watbins,  9  Conn.  47  [21  Am.  Dec.  712] ;  The  Comnumweallh  v. 
^o6y,  12  Pick.  619;  BvereU  v.  YoiieUs,  4  Bam.  &  Adol.  681;  JSRS 
V.  Yates,  12  East,  228;  The  People  v.  Banstm,  7  Wend.  417; 
Bume  V.  PhiUips,^  1  Gall.  360;  Crane  v.  Sayre,  1  Halst.  110; 
Smith  V.  Thompson^  1  Cow.  221.  A  contrary  rule  would^  in 
many  cases,  operate  most  unjustly.  It  would  punish  an  inno- 
cent person  for  the  offenfte  of  another.  If  a  juror  conducts  im- 
properly, and  violates  his  duty  and  his  oath,  he  ought  to  be 
answerable  for  it,  and  not  a  party  in  the  cause,  who  was  in  no 
manner  accessoiy  to  the  misconduct. 

To  deprive  a  party  of  a  verdict,  which  he  may  have  honesty 
obtained,  after  a  protracted  and  expensive  litigation,  merely  be- 
cause a  juror  may  have  improperly  spoken  of  the  cause,  whan 
he  could  have  received  no  benefit  from  that  act  of  the  juror,  and 
bis  opponent  no  injury,  would  seem  hardly  compatible  with  a 
due  administration  of  justice.  If,  indeed,  he,  or  any  agent  of 
his,  will  approach  a  juror,  while  the  cause  is  on  trial,  and  speak 
of  the  subject-matter  of  the  suit,  it  will  destroy  a  verdict  in  his 
favor.  He  ought  to  know  and  feel  that  he  may  lose,  but  can 
not  gain,  by  such  conduct.  Depriving  him  of  his  verdict  will 
operate  as  a  punishment  for  his  violation  of  the  law:  Bennett  v. 
Howard,  3  Day,  223;  Leasee  of  Gluggage  v.  Swan,  4  Binn.  160 
[5  Am.  Dec.  400];  2  Hale's  P.  C.  808.  So,  too,  if  it  appear  that 
the  unsuccessful  party  either  did,  or  might,  have  sustained  in* 
jury  from  the  juror's  misconduct,  it  is  reasonable  that  a  new  trial 
should  be  granted,  that  justice  may  be  done  between  the  parties. 

It  is,  undoubtedly,  the  duty  of  courts,  as  far  as  practicable,  to 
preserve  the  purity  of  trials  by  jury;  and  it  is  said,  that  thia 
can  best  be  effected,  by  settinjgf  aside  every  verdict,  where  a  juror 
has  spoken  of  the  cause  contrary  to  his  oath.  But  it  is  diffi- 
cult to  see  how  such  a  result  would  be  produced.  The  juror 
does  not  suffer,  by  setting  aside  the  verdict:  it  is  the  successful 
party  alone,  that  is  injured.  It  is  true,  in  some  cases,  that  rule 
seems  to  have  been  adopted;  but  in  our  opinion,  it  is  neither  m. 

1.  BurriU  t.  FkUMpi. 
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oonformiiy  infh  a  just  administration  of  justice,  nor  irith  the 
more  recent  cases.  In  this  case,  the  court  has  found,  that  the 
juror,  while  the  cause  was  on  trial,  said  to  one  of  the  plaintiffs' 
finesses,  that  the  trial  had  been  lengthy,  and  the  cause  pro- 
tracted;  that  a  witness  seldom  had  so  rigid  a  cross-examination 
as  Smith  Stevens,  another  witness  of  the  plaintiffs,  and  that 
he  bore  it  well.  What  was  said  respecting  the  length  of  the 
trial  can  be  of  very  little  importance.  The  expressions  relative  to 
Stevens  would  seem  to  indicate  a  feeling  in  favor  of  the  plaint- 
iffs, rather  than  against  them.  The  person  to  whom  the  con- 
versation was  addressed,  does  not  appear,  in  any  manner,  to 
have  acted  in  behalf  of  the  defendants,  or  to  have  attempted  to 
influence  the  mind  of  the  juror  in  their  favor.  And  although 
the  conversation  of  the  juror  was  improper — ^in  violation  of 
his  oath — and  calling  for  the  animadversion  of  the  court;  yet 
we  can  not  say,  that  it  was  such  as  to  require  that  the  verdict 
should  be  set  aside. 

But  there  is  another  objection  to  the  motion.  It  does  not 
appear  but  that  the  misconduct  of  the  juror  was  known  to  the 
plaintiffs,  before  the  trial  closed.  If  it  was,  they  were  bound 
to  make  the  objection  at  the  time,  and  not  wait  till  after  a  ver- 
dict against  them.  Their  omission  to  state  that  allegation  in 
their  motion,  renders  it  insufficient.  This  principle  has  been 
settled,  by  this  court,  in  the  case  of  SeHleck  v.  The  Sugar  Hollow 
TampUce  Company,  13  Conn.  453. 

Our  opinion,  therefore,  is,  that  no  new  trial  should  be  granted. 

In  this  opinion  the  other  judges  concurred,  except  Stobbs,  J., 
who  was  not  present. 

« 

New  trial  not  to  be  granted.    Motion  in  arrest  overruled. 

MiscoxDUCT  OF  JiTBoa. — A  oonveraation  oocnrring  during  the  trial  between 
a  juror  and  one  not  a  party  to  the  action,  touching  upon  the  case,  will  not 
entitle  the  unsuccessful  party  to  a  new  trial,  if  there  was  nothing  in  the  com- 
munication of  such  character  that  it  would  have  an  even  prot>able  tendency  to 
bias  the  opinion  of  the  juror,  and  where  the  juror  testifies  that  it  did  not  in* 
flueuce  him:  Hiekox  v.  Parmdee,  21  Conn.  101.  But  where  a  juror  in  a 
criminal  case  enters  into  a  conversation  with  a  third  person,  in  which  a  dis- 
cussion is  broached  upon  the  question  of  defendant's  sanity,  the  question  upon 
which  the  verdict  must  turn,  and  in  which  he  allows  that  third  person  to  use, 
without  reproof,  remarks  derogatory  to  the  defendant,  the  latter  is  entitled, 
in  case  he  is  found  guilty,  to  a  new  trial:  Stale  v.  AudrewB^  29  Id.  105.  Nor 
will  it  matter  that  the  juror  testifies  that  he  was  not  actuated  by  an  improper 
motive,  nor  affected  by  the  communication:  Id.  And  generally  where  con- 
versations have  occurred,  respecting  the  cause,  between  a  juror  and  one  not 
of  the  panel,  the  unsuccessful  party  will  be  entitled  to  a  new  trial,  unless  it 
appears  that  he  oonld  not  hare  boon  injured  thereby:  IlamUUm  v.  Peeue,  3S 
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UL  118;  Tamthuwn  t.  Derby,  41  Id.  274;  see  likewiae  Ooochein  ▼.  Wether^fiM, 
43  Id.  440,  all  citing  the  principal  case. 

DiECLAiLkTioirs  ov  A  Grantob  indicatiTe  of  a  fraudulent  intent,  are  not  evi- 
dence against  the  grantee  unless  they  were  known  to  him:  Partelo  v.  HarrU, 
26  Conn.  482.  Upon  the  same  principle,  though  a  conveyance  waa  with  a 
fraudulent  intent  upon  the  part  of  the  grantor,  the  grantee  will  not  be  affected 
tliereby  onless  he  is  shown  to  have  participated  in  the  intent:  Sisaon  v.  Roatk^ 
30  Id.  18,  citing  the  principal  case.  The  declarations  of  a  giantor,  made  with- 
out the  presence  of  the  grantee,  showing  his  fraudulent  intent,  are  no  en* 
dence  against  the  latter,  whose  participation  in  the  fraud  musi  be  shown 
aliunde:  Beichart  ▼.  GcuteUorf  6  Am.  Dec.  402;  Martin  v.  Beevee,  15  Id.  154; 
Beach  v.  CcOUn,  4  Id.  221;  WMUng  v.  Johmon,  14  Id.  638;  Perrjf  v.  Smithy 
20  Id.  236.  But  such  declarations  are  admissible  to  prove  the  fraud  of  th* 
grantor:  Ourdry  v.  Orivot,  14  Id.  103;  MarUn  ▼.  Beevee^  mi/pra;  Bridge  v. 
Sgglestont  7  Id.  200. 

JoiNDEa  OF  HiTSBAND  AND  WiFE  in  an  action  of  assumpsit,  where  the 
tight  of  action  was  in  the  husband  alone,  will  be  &tal  to  the  action:  C7|weia 
r.  Swexegt  40  Couu  472,  citing  the  principal  case. 
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[13  Ck>inrBOTioux,  633.] 

lirsuBANCB — Warbantt. — Any  statement  or  description,  or  any  undertaking 
on  the  part  of  the  insured,  on  the  face  of  the  policy,  relating  to  the  risk, 
is  a  warranty. 

teSAOH  OF  THE  WARRAinT  IK  A  PoUOT  OF  lNStnt4N0X  RmKAOTS  THX  IN- 
SURER, whether  the  breach  diminished  or  increased  the  risk,  or  wa§ 
committed  for  good  or  bad  reasons,  or  with  or  without  the  consent  of  the 
assured. 

Amtrt  on  Marcuk  of,  or  across  the  Poliot,  or  on  a  separate  paper  re- 
ferred to  in  the  policy,  and  relating  to  the  risk,  is  oonstmed  as  a  war- 
ranty. 

Warrantt. — ^Description  in  the  policy  of  property  insured  as  a  ''paper- 
mill,"  when  there  is  a  memorandum  annexed  showing  that  paper-mills 
will  be  insured  at  special  rates,  relates  to  the  risk,  and  constitutes  a 
warranty  that  such  property  is,  and  during  the  continuance  of  the  risk 
will  remain,  a  paper-mill. 

Insurance. — Breach  of  warranty  that  the  property  is  a  paper-mill  does  not 
take  place  merely  by  discontinuing  the  use  of  the  paper-mill,  and  put* 
ting  in  a  pair  of  mill-stones  for  grinding,  in  place  of  the  rag-cutter  and 
duster,  all  the  other  machinery  continuing  the  same  as  before. 

Increase  of  Risk  dobs  not  Avoid  a  Pouct  stipulating  against  carrying 
on  certain  trades  styled  hazardous  or  extra-hazardous,  when  the  increased 
risk  is  not  caused  by  one  of  the  trades  or  things  so  styled. 

Action  on  insuraace  policy  on  the  undivided  one  half  of  a 
paper-mill  owned  by  plaintiff.  The  facts  sufficiently  appear  in 
the  opinion. 
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Baldwin  and  Kimberly,  for  the  plaintiffs. 

BisseU  and  Eungerford,  for  the  defendants. 

Shsbkan,  J.    It  is  not  necessazy  to  advert  to  all  the  points 
which  have  been  discussed  in  this  case,  by  the  learned  cotinsel. 
The  general  role  in  regard  to  what  constitutes  a  wananiy  in  a 
-contract  of  insurance,  is  well  settled.    Anj  statement  or  de- 
scription, or  any  undertaking  on  the  part  of  the  insured,  on  the 
face  of   the  policy,  which  relates  to  the  risk,  is  a  warranty. 
Whether  this  is  declared  to  be  a  warranty  toHdem  verbis^  or  is 
^ascertained  to  be  such  by  construction,  is  immaterial.    In  either 
^»se,  it  is  an  egcpzess  warranty,  and  a  condition  precedent.    If  a 
house  be  insured  against  fire,  and  is  described  in  the  policy  as 
being  ''copper-roofed,"  it  is  as  express  a  warranty  as  if  the 
language  had  been,  '*  warranted  to  be  copper-roofed;"  and  its 
truth  is  as  essential  to  the  obligation  of  the  policy  in  one  case 
4»  in  the  other.    In  either  case  it  must  be  strictly  observed. 
There  may  often  be  much  difficulty  in  ascertaining  from  the  con- 
struction of  the  policy,  whether  a  fact,  quality,  or  droumstance 
specified,  relates  to  the  risk,  or  is  inserted  for  some  other  pur- 
pose— ^as  to  show  the  identity  of  the  article  insured,  ete.    This 
must  be  settled  before  the  rule  can  be  applied.    But  when  it  is 
•once  ascertained  that  it  relates  to  the  risk,  and  was  inserted  in 
reference  to  that,  it  must  be  strictly  observed  and  kept,  or  the 
insurance  is  void.     The  word  ''warranted"  dispels  all  ambi- 
.guity,  and  supersedes  the  necessity  of  construction.    If  a  house 
be  insured  against  fire,  and  the  language  of  the  policy  is,  "  war- 
aranted,  during  the  policy,  te  be  covered  with  thateh,"  the  in- 
surer will  be  discharged,  if,  during  the  insurance,  the  house 
^should  be  covered  with  wood  or  metal,  although  his  risk  is 
-diminished;  for  a  warranty  excludes  all  argument  in  regard  te 
^ts  reasonableness,  or  the  probable  intent  of  the  parties.    "  It  is 
^uite  immaterial,"  says  Marshall  (on  insurance,  249),  "  for  what 
purpose,  or  with  what  view,  it  is  made;  or  whether  the  assured 
had  any  view  at  all  in  making  it:  imless  he  can  show  that  it 
has  been  literally  fulfilled,  he  can  derive  no  benefit  from  the 
.policy."    And  he  adds  (page  251),  that  "  it  is  also  izmnaterial  to 
what  cause  the  non-compliance  is  attributable;  for  if  it  be  not 
in  fact  complied  with,  though,  perhaps,  for  the  best  of  reasons, 
the  policy  is  void."    These  positions  are  in  conformity  with 
jQumerous  and  high  authorities,  and  with  the  reason  of  the  rule. 
Parties  may  contract  as  they  please.    When  a  condition  preoe- 
identis  adopted*  the  court  can  not  inquire  as  te  ite  wisdom  or. 
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foUjy  but  must  exact  its  strict  observance.  An  entry  on  the 
margin  of  the  policy,  or  across  the  lines,  or  on  a  separate  paper, 
expressly  referred  to  in  the  policy,  will  be  construed  a  warranty, 
if  it  relates  to  the  risk;  that  is,  if  it  defines  or  in  any  respect  lim- 
its the  risk  assumed.  It  may,  indeed,  where  the  explicit  lan- 
guage of  a  warranty  is  not  adopted,  be  difficult  to  ascertain, 
whether,  on  a  fair  construction,  the  clause  was  meant  to  define 
or  limit  a  risk;  but  when  this  is  ascertained,  the  insured  has  no 
right  to  dispense  with  it,  or  substitute  in  its  place  another  risk, 
however  advantageous  to  the  insurer.  No  man  can  be  com- 
pelled to  adopt  a  better  bargain  than  his  own. 

It  is  immaterial  whether  the  non-performance  or  violation  of 
the  warranty,  be  vdth,  or  without,  the  consent  or  &ult  of  the 
insured.  Its  strict  observance  is  exacted,  by  law;  and  no  reason 
or  necessity  will  dispense  with  it.  The  argument  of  the  defend- 
ants is,  therefore,  conclusive,  if  the  policy  warrants  this  building 
to  be  and  continue  a  paper-mill,  and  it  was  not  one,  at  the  time 
of  the  loss. 

In  the  policy,  this  establishment  is  described  as  **  the  one  un- 
divided half  of  the  paper-mill,  which  they  (the  insured)  own  at 
Westville,  together  with  the  half  of  the  machinery  wheels,  gear- 
ing, etc. ;  the  other  half  being  owned  by  William  Buddington." 
If  this  relates  to  the  risk,  it  is  a  warranty.  That  it  does,  is  evi- 
dent from  the  memorandum  in  the  conditions  of  the  policy, 
where  **  paper-mills"  are  enumerated  among  those  articles  which 
*'  will  be  insured  at  special  rates  of  premium;"  that  is,  a  paper- 
mill  is  the  sul]ject  of  peculiar  risks,  and  is  to  be  insured  upon 
special  stipulations.  Therefore,  the  description  of  this,  in  the 
policy,  as  a  *' paper-mill,"  relates  to  the  risk,  and  is,  conse- 
quently, a  warranty.  It  is  the  only  subject  of  insurance,  and 
if  it  was  not  a  paper-mill  at  the  time  of  the  loss,  the  warranty 
was  not  kept,  and  the  plaintiffs  can  not  recover,  although  the 
change  may  have  diminished  the  hazard,  and  been  effected  with- 
out their  knowledge,  or  against  their  will. 

It  is  contended,  that  the  paper-mill  had  become  concerted 
into  a  grist-mill.  The  policy  is  dated  in  February,  1837.  In  the 
August  following,  the  use  of  the  paper-mill  was  discontinued, 
and  a  pair  of  millstones  were  added,  for  grinding  grain.  They 
were  located  in  the  place  previously  occupied  by  the  rag-cuttex 
and  duster;  and  were  moved  by  the  same  gearing,  and  by  the 
power  of  the  same  water-wheel.  No  other  machinery  was  used 
for  the  grindstones.  All  remained  as  it  was,  except  the  rag- 
cutter  and  duster — ^which  were  dismounted — and  all  the  other 
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machineiy  might,  at  any  time,  have  been  employed  in  making 
pftper.  It  was,  to  all  intents  and  purpoBes,  a  paper-mill,  ready 
for  use.  The  character  of  the  establishment  was  no  more 
altered,  than  if  a  grindstone  had  been  attached,  by  a  band,  to 
ihe  water-wheel,  and  all  the  other  machineiy  left  at  rest.  The 
warranty  was  duly  kept. 

It  has  been  farther  contended,  that  the  defendants  are  ab« 
■olTed  from  their  obligations,  by  reason  of  the  increased  hazard 
nsolting  from  the  use  of  the  millstones.    In  most  cases  of 
nunuranoe,  droomstances  occur  which  increase  the  hazard;  bat 
whether  they  impair  the  policy,  must  depend  on  its  construc- 
tion, or  on  tiie  general  principles  of  the  law  of  insurance.    The 
juiy  haye  found,  that  by  the  use  of  the  millstones  the  risk  is 
greater  than  it  would  have  been  if  no  use  were  made  of  the 
premises,  but  not  greater  than  if  the  paper-mill  only  was  in  full 
operation;  but  that  they  were  not  the  cause  of  the  loss.  Admitting 
that,  as  the  facts  were,  the  hazard  was  increased  by  the  use  of  the 
millstones;  yet,  to  this  claim  of  the  defendants,  the  policy  itself 
fomiahes  a  satisfactoiy  answer.    It  proTides,  that  if,  without 
the  written  agreement  of  the  company,  the  building  shall  be  ap- 
propriated for  carrying  on  any  trade,  business,  or  yocation,  or 
for  the  storing  of  any  articles  **  denominated  hazardous  or 
extra-hazardous,"  in  the  annexed  conditions,  the  insurance  shall 
be  of  no  effect  so  long  as  the  same  shall  be  so  appropriated.   In 
the  conditions  annexed,  grist-mills  are  not  denominated  hazard- 
ous or  extra-hazardous,  but  enumerated  in  the  memorandum 
relating  to  special  rates  of  premium.    They  were  under  the  con- 
mderation  of  the  parties,  and  advisedly  omitted  from  that  class, 
which  should  affect  the  validiiy  of  the  insurance.    An  effect  of 
the  memorandum  is,  to  exclude  from  insurance  the  articles  which 
it  embraces,  unless  specially  provided  for  in  the  policy;  but  they 
are  purposely  disinguished  from  those  which  affect  its  validity. 
It  is  admitted  that  the  loss  has  happened  by  the  risk  insured 
against;  and  that  all  the  preliminary  steps  to  entitie  the  defend- 
ants to  the  benefit  of  the  policy  have  been  taken.    The  property 
insured  has  not  been  changed;  the  warranty  has  been  kept;  and 
the  obligations  of  the  defendants  have  not  been  impaired  by  any 
increase  of  hazard  resulting  from  the  alterations  in  the  mill. 
We  advise  that  judgment  be  entered  for  the  plaintiffs. 

In  this  opinion  the  other  judges  concurred,  except  Williaks, 
0.  J.,  who  gave  no  opinion,  being  nearly  related  to  one  of  the 
stockholders  in  the  Hartford  fire  insurance  company. 

Judgment  for  plaintiffs. 
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Where  ▲  Lm  Pouot  Kefebs  to  the  Statekenis  astd  Pbclaxations 
Made  in  the  application  therefor,  under  the  head  of  "oonditioDs  and  agree- 
ments,*' by  a  clause  which  deckres  that  all  such  statements  and  dedaratioDS 
*'  on  the  fiith  of  which  it  (the  policy)  issued  are  in  all  respects  true,  and  with- 
out the  suppf^ession  of  any  fact  relating  to  the  health  or  cironmstances  of  the 
insured,  affecting  the  interests  of  the  company,'*  such  stateinenia  will  be  war- 
ranties: Kelsey  v.  Universal  Hfe  Ins.  Co.,  35  Conn.  237,  citing  the  principal 
ease.  The  case  is  also  cited  in  Rogers  v.  CJiarter  Oak  lAfe  In*,  Co.,  41  Id.  105, 
in  which  the  court  did  not  consider  it  necessary  to  decide  whether  the  an- 
ewers  and  deoUrations  in  an  application  for  a  policy  of  life  insuranee  were 
warranties  or  merely  representations;  and  in  OlendaU  Man,  Oo*  v.  ProUcUon 
Ins.  Co.,  21  Id.  35. 

Description  of  Pbopbrtt  in  a  Pouct  ov  Fibe  Insttrancs  amounts  to  a 
warranty,  and  an  error  therein  from  design  or  mistake  is  fatal:  Fcwkry. 
JEtna  lire  Ins.  Co.,  16  Am.  Deo.  400,  and  note,  wherein  the  distinatiim  is 
taken  and  illustrated  between  a  warranty  and  a  repreeenMioKi;  on  the  same 
|K>int  see  Farmers*  Ins.  and  Loan  Co.  y.  Snyder,  30  Id.  118,  and  note. 


Johnson  v.  Fattebson. 

[14  OomFsoraouT,  1.] 

TBEgPAsaiNO  Man  ob  Beast  may  be  Expelled  or  removed  by  force;  bat 

may  not  be  destroyed,  or  subjected  to  permanent  injury  or  unnecessary 
force. 

Spbing-ouks  and  otheb  Deadly  Engines  may  in  England,  after  proper 
notice,  be  set  upon  the  owner's  indosure  without  subjecting  him  to  lia- 
bility for  injury  occasioned  thereby  in  his  absence. 

SoATTEBiNO  PoisoN  WITHIN  Onb's  Inglosubb  for  the  pttTpoae  of  poisooing 
the  fowls  of  another  if  they  should  come  there,  is  not  justi^ble,  thoqgt 
notice  thereof  be  given  to  their  owner,  and  he  may  recover  for  the  kiU 
ing  of  his  fowls  resultinflr  therefrom. 

Action  for  destroying  ten  chickens.  They  had  been  jMiisoned 
by  eating  Indian  meal  mixed  with  arsenic,  a&d  scattei^  by  de- 
fendant on  his  lands.  He  had  first  notified  plaintiff  that  ihe 
poisoned  meal  would  be  so  scattered,  and  that  the  lattetr  must 
keep  his  fowls  away  and  prevent  their  repetition  of  former 
trespasses.  Verdict  for  plaintiff.  Defendant  prosecuted  a  writ 
of  error. 

IngeraoU  and  Blackman,  for  the  plaintiff  in  exvor. 

O.  B.  Phelps^  for  the  defendant  in  error. 

Shebman,  J.  This  is  not  a  case  in  which  the  dtfrtruotion  of 
the  plaintiff's  property  resulted  from  acts  done  by  the  defend- 
ant, in  the  ordinary  use  of  his  own,  without  any  intention  to  do 
the  injury  complained  of;  as  in  Blyth  v.  Tophara,  Cro.  Jac.  168, 
where  a  stray  horse  fell  into  a  pit  made  by  the  defendant  in  the 
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oommon;  oor  in  Biuh  v.  Brainard,  1  Cow.  78  [18  Am.  Deo.  513], 
where  the  cow  of  the  plaintiff,  trespassing  on  the  defendant's 
land,  was  killed,  by  drinking  maple  syrup  in  the  defenolant's 
sQgar  works.  In  this  case,  the  defendant  scattered  the  poison 
in  his  indosure  with  intent  to  kill  the  plaintiff's  fowls,  if  thej 
should  again  trespass  on  the  place.  Being  of  opinion  that  the 
notice  given  hj  the  defendant  inunediatelj  before  the  poisonous 
article  was  put  on  the  land,  was  sufficient,  the  only  important 
qoestioii  is,  whether  the  defendant,  having  given  such  notice, 
offiared  in  eyidenoe  a  sufficient  justification.  If  the  jury  have 
found  the  verdict,  which  they  ought  ultimately  to  give,  the  final 
judgment  must  be  affirmed,  although  the  court  erred  in  regard 
to  the  sufficiency  of  the  notice. 

By  the  settled  principles  of  the  English  law,  the  degree  of 
f oroe,  which  may  be  employed  in  defending  one's  person  or  prop- 
erlgr  when  present,  is  well  defined,  and  admits  of  no  controversy. 
It  is  entirely  and  exclusively  defensive.  If  a  man  makes  an 
assault  on  the  person  of  another;  or  enters  his  house  and  refuses 
to  go  out,  when  ordered;  or  enters  on  his  land;  or  in  any  way 
attempts  a  mere  trespass  on  his  property,  real  or  jiersonal,  by 
force;  so  much  force  as  is  necessary  to  repel  or  prevent  in- 
jury, or  remove  the  trespasser,  may  be  employed.  There  is  no 
doubt,  that  if  A.  is  trespassing  on  the  land  of  B.,  the  latter, 
when  present,  by  himself  or  his  servants,  may,  after  notice  to 
depart,  use  such  reasonable  force  as  is  necessary  for  his  removal. 
He  may  use  like  force  to  expel  another's  beast  from  his  land,  or 
he  may  seize  and  impound  it.  But  he  has  no  right,  by  the  Eng- 
lish law  or  our  own,  when  present  in  such  a  case,  to  destroy  life, 
or  inflict  permanent  injury,  or  use  greater  force  than  is  necessary 
for  removal  or  prevention.  This  is  admitted.  The  right  to 
km  a  bull  or  other  furious  beast  from  which  one's  person  is  in 
present  danger;  or  a  dog  chasing  sheep  or  other  animals  of  prop- 
erty, so  that  they  are  exposed  to  harm;  or  a  dog  seen  at  large, 
I  which  is  accustomed  to  bite  mankind,  is  an  exception  to  this 
rule:  Wadkursi  v.  Damme,  Cro.  Jac.  45;  1  Saund.  84,^  note  (3); 
Leonard  v.  WiUiams*  9  Johns.  283;  Putnam  v.  Payne,  13  Id.  312; 
1  Preem.  347.» 

But  in  England  it  has  long  been  usual  for  the  proprietor  of 
land  to  place  spring-guns  and  other  deadly  engines  upon  an  in- 
dosure so  concealed  as  not  to  be  seen,  to  wound,  kill,  or  destroy 
any  man  or  animal  that  comes  upon  the  place;  and  it  is  there 
held,  that  if  proper  notice  be  given,  he  is  justified  in  inflicting 

1*  Wrigkir.  JUmteat,  a.  Lmumti  r.  WWHm.  3.  King  ▼.  Am«. 
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any  injuxy  on  men  or  animals,  trespassing  on  the  grounds,  e^en 
to  the  taking  of  l)|e.  Thns  in  the  case  of  IJaU  v.  WUhes,  9 
Bam.'  &  Aid.  304,  decided  in  1820,  the  plaintiff  was  gathering 
nuts  on  the  wood  land  of  the  defendant,  upon  which  nine  or  ten 
spring-guns  were  concealed,  and  was  wounded  in  consequence 
of  treading  on  a  wire  communicating  with  a  loaded  spring-gun. 
He  had  notice  that  these  guns  were  set  in  the  wood.  The  court 
held  the  defendant  justified,  and  judgment  was  given  in  his 
favor.  It  was  admitted,  that,  in  such  a  case,  if  the  defendant 
had  been  present  he  could  not  have  used  a  dangerous  weapon^ 
nor  have  inflicted  any  wound  upon  the  plaintiff.  It  was  said, 
by  Best,  J.,  that  although  one  could  not,  without  pain,  decide 
against  the  action,  where  the  injuiy  suffered  by  the  plaintiff  was 
extremely  severe,  yet  we  must  not  allow  our  feelings  to  induce 
us  to  lose  sight  of  the  principles  which  are  essential  to  the  rights 
of  property.  The  prevention  of  intrusion  upon  property  is  one 
of  those  rights;  and  evexy  proprietor  is  allowed  to  use  the  force 
which  is  absolutely  necessaiy  to  vindicate  it.  If  he  uses  more, 
said  he,  than  is  absolutely  necessary,  he  renders  himself  respon* 
sible  for  all  the  consequences  of  the  excess.  But  it  was  held, 
that  when  the  owner  is  absent,  resort  to  these  severe  measures 
become  necessaiy;  that  although  it  be  a  maxim  of  law,  that  a 
man  can  not  do  that  indirectly  which  he  can  not  do  directly,  yet 
that  was  not  applicable;  ''for,"  says  Justice  Holroyd,  ''where 
the  plaintiff  had  express  notice  that  the  spring-guns  were  placed 
on  the  premises  into  which  he  wrongfully  entered,  the  act  of 
firing  off  the  gun,  which  was  the  cause  of  the  injury,  was  his 
act,  and  not  the  act  of  the  person  who  placed  the  gun  there:'* 
Am.  ed.  300.  This  is  a  summary  of  tiie  principles  applied, 
by  the  English  jurists,  in  support  of  the  rule  as  held  in  that 
country. 

In  Connecticut  this  question  has  not,  to  our  knowledge,  been 
decided.  It  is  certainly  of  very  great  importance.  Upon  the 
principles  adopted  in  England,  no  distinction  is  made  between 
the  various  kinds  of  property,  which  a  party  may  injure  or  de- 
stroy, by  spring-guns  or  other  similar  devices.  If  the  fowls  in 
question  may  be  shot  or  poisoned,  so  may  horses,  oxen,  and 
other  valuable  animals  which  will  sometimes  stray  into  a  neigh- 
bor's field,  i^otwithstanding  the  prudent  vigilance  of  their  owner. 
Indeed,  the  rule  expressly  authorizes  not  only  the  destruction 
of  all  kinds  of  animals,  but  of  human  life.  Our  people,  hitherto, 
have  never,  by  their  usages,  acknowledged  this  to  be  the  com* 
mon  law  of  the  state;  and  its  adoption,  in  its  full  extent,  would 
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tend  to  impair  the  moxal  sense,  and  that  tender  regard  for  the 
liTes  and  property  of  others,  for  which  thej  are  distinguished, 
and  which  onght  to  be  cherished,  as  essential  to  the  "virtue  and 
harmony  of  society.    Whoerer  has  examined  the  English  com- 
mon law  upon  this  subject,  must  be  satisfied,  that  its  origin  has 
been  aristooratic  and  feudal,  and  the  ofiEspring  of  the  peculiar 
state  of  socieiy,  which  existed  three  centuries  ago:   2  SI.  Com. 
417.     It  arose  from  the  same  spirit,  and  is  part  of  the  same 
system,  as  their  game  laws,  which  have  long  been  considerud» 
by  many  of  their  soundest  jurists,  as  an  anomaly  in  their  admir* 
able  system  of  municipal  jurisprudence.    Hr.  Justice  Willes 
says,  ''  nothing  can  be  more  oppressive  than  the  present  system 
of  the  game  laws;*'  1  T.  B.  49.^    And  Blackstone,  speaking  of 
the  same  subject,  says,  ''Yet,  however  defensible  these  provis- 
ions in  general  may  be,  on  the  footing  of  reason,  or  justice,  or 
civil  policy,  we  must  notwithstanding  acknowledge,  that,  in 
their  present  shape,  they  owe  their  immediate  origin  to  slavery.'* 
The  various  statutes,  enacted  from  time  to  time  relative  to  the 
qualifications  for  killing  game,  from  1  Bich.  11.,  the  first  in  the 
series,  which  prohibited  every  man,  not  having  lands  or  tene- 
ments of  the  value  of  forty  shillings  a  year,  from  keeping  any 
hound  or  other  dog,  to  hunt;  or  any  engines  to  take  or  destroy 
"  hares,  conies,  or  other  gentlemen's  game,"  on  pain  of  a  yearns 
imprisonment,  enacted  in  1398,  down  to  the  22  Char.  IE.,  which 
raised  the  requisite  qualification  to  one  hundred  pounds  a  year^ 
are  all  of  the  same  spirit.    They  deprived  every  unqualified  per- 
son of  the  right  to  himt,  even  on  his  own  land.    At  a  still  earlier 
period,  the  protection  of  the  forests,  and  of  the  privilege  of 
hunting  by  the  king  and  nobility,  was  an  object  of  such  interest^ 
that  trespassers  on  the  king's  forests  were  punishable  with  death> 
and  by  putting  out  their  eyes  and  other  bodily  tortures.    From 
this  the  law  in  question  had  its  origin;  and  although  the  charter 
of  forests,  granted  in  the  reign  of  Henry  m.  abolished  the  ptm- 
ishment  of  death  for  offenses  in  forests,  yet  the  common  law^ 
permitting  .individuals  to  inflict  death,  by  spring-guns  and 
other  deadly  means,  is  still  in  operatiom. 

In  the  case  already  cited,  Justice  Best,  who  considered  the 
plaintiff  as  justly  shot  for  the  harmless  liberty  he  had  taken  to 
gather  nuts  in  a  forest,  expressly  urges  in  support  of  his  opin- 
ion, the  importance  of  protecting  the  hunting-grounds.  He 
speaks  of  it  as  interwoven  with  the  highest  interests  of  the  na- 
tion.    **  Much  money,"  says  he  (page  300),  **  is  expended  in  the 

1.  Jcn€t  T.  Swioirt. 
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protection  of  game;  and  it  would  be  haxd»  if,  in  one  night,  when 
the  keepers  are  absent,  a  gang  of  poachers  might  destroy  what 
bas  been  kept  at  so  much  cost.  If  you  do  not  allow  men  of 
landed  estates  to  preserve  their  game,  you  will  not  prevail  on 
them  to  reside  in  the  country.  ->  Their  poor  neighbors  will  thus 
lose  their  protection  and  kind  offices;  and  the  goyemment,  the 
support  that  it  derives  from  an  independent,  enlightened,  and 
tmpaid  magistra<sy."  How  different  is  the  state  of  society  in 
Connecticut  1  Is  there  here  any  danger  that  great  landholders 
wiU  retire  from  the  country;  or  that  the  poor  will  lose  protec- 
tion, or  the  state  its  magistracy,  unless  men  are  indulged  in  the 
use  of  deadly  engines  for  the  protection  of  game  ?  Except  for 
these  grand  considerations  of  public  policy,  on  which  this  right 
of  protecting  property  is  grounded,  it  would  never  have  had  ex- 
istence, by  the  law  of  that  countiy;  and  happily  they  are  utterly 
inapplicable  to  this. 

But  we  will  consider,  more  particularly^  some  of  the  chief 
grounds  on  which  this  severe  rule  is  held,  in  the  English  courts, 
to  be  sustained  by  legal  principles.  It  is  said  to  be  ''  absolutely 
necessary  for  the  protection  of  property  in  the  absence  of  the 
owner.''  If  this  be  true  at  all,  it  must  be  in  relation  to  that 
kind  of  property  only,  which,  in  England,  is  the  chief  object  of 
this  sort  of  protection.  It  has  never  been  adopted  in  this  state; 
and  the  ordinary  protection  of  fences  as  required  by  statute,  and 
redress  by  impounding  and  suits  at  law,  have  been  found  suffi- 
cientiy  effectual  for  almost  every  sort  of  intrusion  on  real  estate. 
In  this  very  case,  an  action  for  damages  would  probably  have 
prevented  trespasses  in  future.  But  if  further  provision  is  neces- 
sary in  regard  to  winged  animals,  and  others  which  fences  can  not 
restrain,  and  whose  owners  can  not  easily  be  ascertained,  it  had 
better  be  made  by  the  legislature  and  limited  to  the  exigencies 
which  require  it.  The  English  rule,  if  recognized  as  the  law  of 
this  state,  must  be  extended  to  every  case  which  falls  within  its 
principles,  and  can  not  be  limited,  by  the  court,  in  its  application. 
That  a  man  shall  not  do  indirectiy  what  he  can  not  do  directiy, 
is  an  acknowledged  maxim  of  the  English  law  and  of  our  own. 
The  reasoning  which  excludes  its  application  to  this  case,  is  very 
inconclusive.  The  argument  is,  that  the  trespasser,  having  full 
knowledge  of  the  danger,  goes  into  it  voluntarily,  and  person- 
ally inflicts  the  injuiy  on  himself.  It  is  not  done,  even  indi« 
rectly,  by  the  owner  of  the  inclosure. 

So  far  as  this  applies  to  taking  human  life,  it  proves  too 
much.    The  man  who  should  furnish  suicides  vnth  the  means 
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of  adf-destraotion,  would  jusUj  be  considered  as  partaking  of 
the  eiime  of  homicide,  howeyer  yolnntarilj  or  rashly  ihej  were 
heat  on  its  perpetration.  To  prevent  the  comnussion  of  a 
felony,  the  law  of  necessity  applies;  and  on  that  ground,  a  man» 
in  Bach  a  case,  may,  when  present,  justify  personal  violence^ 
which  would  not  be  admissible,  in  the  case  of  a  simple  trespass. 
The  argument  admits  this,  but  attempts  to  make  a  distinction^ 
on  the  ground,  that  he  is  not  the  agent  who  sets  the  Sfoing 
gun,  bnt  he  who  fires  it  off. 

But  what  is  the  agency  of  the  trespasser,  in  such  a  case? 
Does  he  Yoluntarily  pull  the  wire  of  the  spring-gun?  Is  it  hia 
intention  to  be  shot?  This  question  must  be  answered  in  the 
negatiTe.  It  must  be  admitted,  that  his  inteiition  is  to  commit 
a  simple  trespass  only^  &nd  he  will,  if.  ^M^ssible^  avoid  the  injury 
to  which  he  is  exposed^  ^  Soiai:  tt.fi  \^s  intentions  are  cotice?ned» 
the  discharge  of  the  gun  is  accidental  and  against  hih  Will.  He 
knew,  indeed,  that,  by  his  own  act,  he  was  exposing  himself  to 
death;  but  that  catastrophe  he  meant,  if  possible,  to  avoid.  But 
what  was  his  intention  who  set  the  gun  ?  It  was  to  subject  the 
trespasser  to  whatever  injury  he  might  suffer,  if  he  trod  on 
the  wire.  Here  is  an  agency  accompanied  with  intention;  and 
that  intention  is  accomplished,  if  the  event  happens.  This 
transaction,  in  the  English  view  of  it,  does  not  differ  from  one 
which  is  admitted  to  be  illegal.  The  owner  of  a  hundred^ 
acre  field  gives  notice,  that  he  shall  be  there,  at  a  given  time» 
with  a  loaded  gun,  and  shall  fire  on  any  trespasser,  who  shall 
enter  his  lot.  The  threat  is  executed.  The  trespasser  entered 
in  his  own  wrong,  with  full  knowledge  of  his  danger,  but  in 
hopes  of  avoiding  injury.  In  both  cases,  what  the  trespasser 
does,  is  intended.  In  neither,  has  he  any  design  to  inflict  in- 
jury on  himself.  His  will  has  no  more  agency  in  discharging 
the  gun,  in  one  case  than  in  the  other.  In  both,  the  owner 
intended  what  took  place,  and  voluntarily  arranged  the  neces- 
sary means  for  its  accomplishment.  If  A.  sets  a  spring-gun  in 
his  field,  where  his  neighbor  has  a  right  of  way,  and  the  latter» 
with  full  notice,  passes  and  receives  a  wotmd,  it  is  admitted^ 
that  A.  is  liable;  but  it  is  contended,  that  in  the  former  case^ 
the  trespasser  was  in  the  wrong;  but  in  the  latter,  the  neighbor 
had  a  right  to  be  upon  the  land. 

But  the  question  is  not,  which  was  in  the  wrong,  but  which 
did  the  act.  The  agency,  and  the  guilt  of  trespassing,  are  dicK 
tinct  things.  He  who  set  the  gun  and  he  who  sprang  it,  had» 
respectively,  the  same  agency  in  each  case;  and  if  that  alone 
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will  ezcose,  in  one  case,  it  will  in  the  other.  If  the  gnUt  of  the 
sofEerer  is  alleged  as  justifying  the  act,  in  one  case,  then  let 
that  be  the  test  in  both.  With  that  test  we  shall  excuse  the 
man  who  was  traveling  on  his  own  right  of  way,  and  condemn 
the  trespasser;  but  we  shall  not  be  embarrassed  with  the  idle 
distmction  between  the  agency  of  the  sufferer,  in  the  one  case 
and  in  the  other.  The  plain  inquiry  will  be,  whether  the  ac- 
knowledged wrong  of  the  trespasser  was  such  as  authorized  the 
inmction  of  the  injury;  and  if  it  did  not,  we  shall  attribute  the 
act  of  discharging  the  gun  to  him  who  placed  it  there  for  that 
{mrpose;  and  judge  of  his  responsibility  accordingly.  Now  it 
is  fully  admitted,  by  eveiy  English  jurist,  that  the  act  of  the 
trespasser  does  not  authorize  the  infliction  of  the  injury,  by  the 
band  of  the  owner  of  the  land,  when  present,  on  either  man  or 
/.beliBV  I  Bui  t]^*gpi})ltdf  vCG3piU9di2^o^-{he  land,  is  no  greater  in 
/ '  tto:  &b6^o4  of*%Ko  owner,*  Uiaai* when*  be  is  present.  Its  char- 
acter, in  the  eye  of  the  law,  is  that  of  a  trespass  only,  and  not 
a  crime,  in  either  case.  If  the  guilt  is  not  such  as  justified  the 
injury,  how  is  the  justification  strengthened,  by  the  manner  of 
inflicting  it?  But  in  order  to  vindicate  the  means  long  used  by 
landholders  for  the  protection  of  game,  and  show  their  consist- 
ency with  legal  principles,  the  English  judges  have  adopted 
theories  which  are  exceedingly  refined.  If  A.  stands  by,  while 
the  trespasser  treads  on  the  wire,  although  he  does  nothing,  he 
will  be  liable  for  the  damage,  because  the  act  is  his  own.  Bat 
if  he  leaves  the  place,  after  having  arranged  the  machinery, 
fully  intending  to  efiEect  the  same  injuiy,  and  the  trespasser  is 
ahot,  in  the  same  way,  they  say  it  is  not  the  act  of  A.,  but  that 
of  the  trespasser,  and  A.  is  innocent.  In  this  case,  if  the  de- 
fendant, after  scattering  the  poisoned  meal,  had  returned  to  his 
garden,  and  seen  the  fowls  devouring  it,  the  act,  as  is  admitted, 
would  be  his  own,  and  he  would  be  subjected  in  this  suit,  un- 
less he  did  all  in  his  power  to  prevent  the  injury;  and  the  only 
ground  on  which  his  justification  can  be  placed,  is,  that  he  left 
the  meal,  and  it  was  eaten  in  his  absence.  Had  he  been  pres- 
ent, he  would  have  poisoned  the  fowls;  but  as  he  was  not  pres- 
ent, it  was  the  act  of  the  plaintiff. 

The  opinion  of  Mr.  Justice  Holroyd  expHcitly  presents  this 
distinction.  He  says,  that  "  if  the  defendant  had  been  present, 
and  had  seen  a  trespasser  enter,  aud  had  the  means  of  prevent- 
ing  the  injuiy,  and  had  not  done  all  in  his  power  to  prevent  it 
unquestionably  it  might  have  been  considered  as  proceeding 
from  his  own  act;  but,  in  the  present  case,  he  was  absent,  and 
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liad  not  tiie  means  of  ayeridng  the  mischief;  and,  fheiefore,  the 
maadm  of  law,  that  a  man  can  not  do  indirectlj  what  he  can 
not  do  directly,  is  not  applicable  to  the  present  case:"  Am.  ed. 
^1  This  seems  to  involve  the  proposition,  that  a  man  is  re- 
sponsible for  not  guarding  against  the  intended  consequences  of 
his  own  innocent  act;  and  if  he  does  not,  that  shall  be  consid- 
ered as  his  own  act,  which  is  the  act  of  another. 

Much  stress  is  laid  by  the  English  judges,  in  various  cases, 
tzpon  the  ai^pmient,  that  the  trespasser  incurs  the  evil  which  he 
fiufEers,  by  entering  or  permitting  his  creatures  to  enter  on  an- 
other's land  with  full  knowledge  of  the  impending  injuiy;  and 
of  course,  must  attribute  the  consequences  to  his  own  voluntary 
act.  Whatever  he  suffers,  be  it  death  itself,  is  of  his  own  pro- 
curement. Were  this  reasoning  sound,  it  would  supersede  the 
necessiiy  of  complicated  codes  of  criminal  law.  The  punish- 
ment of  death  might  justly  be  inflicted  for  eveiy  offense.  The 
oflEander  can  always  avoid  the  punishment,  if  he  pleases;  for  no 
man  is  punished  but  for  voluntary  violations  of  known  law. 
Such  a  code  would  be,  on  some  accounts,  more  tolerable  than 
the  law  in  question.  This  warrants  death  for  a  mere  trespass; 
that  for  dimes  only.  There  the  trial  is  by  a  jury  of  men;  here, 
death  is  inflicted  without  the  interposition .  of  any  intelligent 
being.  The  malignant  poacher  and  the  poor  insane  wanderer 
are  equally  liable  to  become  the  victims. 

It  has  been  assumed,  in  the  preceding  remarks,  that  the  com- 
mon law  of  England  is  in  &vor  of  the  right  of  the  defendant  to 
take  the  measuree  which  he  did  to  protect  his  land  from  the 
plaintiff's  fowls.  It  is  true,  that  spring-guns  and  other  de- 
structive means  have  been  immemorially  used  in  that  country. 
The  particular  grounds,  however,  upon  which  this  assumption 
18  made,  are  of  very  recent  origin.  It  was  never  decided,  by 
their  courts,  that  the  proprietor  of  land  could  vindicate  himself 
for  any  injuiy  to  the  person  or  property  of  another,  by  means  of 
dangerous  engines,  until  1820,  in  the  recent  case  of  Ilott  v. 
Wxlhe8,  already  cited.  Three  years  before,  the  same  question 
was  agitated  in  the  court  of  common  pleas,  and  very  elaborately 
debated,  in  Deane  v.  ClayUm^  7  Taunt.  489.  That  action  was 
for  the  loss  of  the  plaintiff's  dog,  which  was  killed,  by  running 
against  a  dog-spear,  while  chasing  a  hare,  on  the  defendant's 
luid.  The  spear  was  fixed  to  a  tree,  to  destroy  dogs  and  foxes, 
and  protect  the  game.  After  great  deliberation  the  judges  were 
equally  divided  in  opinion  on  the  general  question,  as  well  as 
on  some  minor  points  involved  in  the  case.    In  the  course  of 
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those  diBcuflsions,  the  leamed  ooxuifiel  and  judges  thoroughly  ex- 
amined the  authorities;  and,  although  they  derived  arguments 
and  infeienoee  from  decided  caseb,  yet  the  main  question  was  on 
all  hands  admitted  to  be  new.  As  tiie  court  was  equally  diyided, 
no  judgment  was  rendered.  The  unanimous  opinion  of  the 
king's  bench  in  the  case  of  IloU  y.  WUkeSf  is  of  binding  author- 
iiy  in  that  kingdom.  Except  for  the  preservation  of  game,  such 
engines  appear  to  be  little  used  in  that  country,  and,  for  the 
same  purpose,  would  be  of  no  use  in  this.  The  opinions  of 
those  judges,  who  held  that  the  law  will  not  justify  a  man  in 
causing  injuries  by  such  means,  which  he  can  not  inflict  di- 
rectly, with  his  own  hands,  are  sustained  by  the  settled  princi- 
ples of  the  common  law. 

We  can  not  justify  the  defendant  in  committing  the  compara- 
tively small  trespass  for  which  the  plaintiff  complains,  upon  any 
principles  which  have  been  admitted  in  this  state,  or  which  we 
can  reconcile  with  those  just  provisions  of  the  English  common 
law,  which  we  have  already  incorporated  into  our  own,  in  regard 
to  the  means  which  may  be  used  to  prevent  a  simple  trespass. 
The  case  does  not  involve  the  inquiry,  what  may  lawfully  be 
done  to  prevent  a  burglary  or  other  felony.  Cases  of  that  cluuy 
aoter  are  governed  by  other  and  weU-setUed  rules. 

We  advise  that  the  judgment  of  the  counfy  court  be  affirmed*. 

In  this  opinion  the  other  judges  concurred. 
Judgment  affirmed.  

A  DsriNDAiVT  icAT  KOT  JxjvnwT  BIS  OWN  GROSS  KsouoxNOi  in  all  in- 
stSDOOs  by  showing  that  no  loos  wonld  have  accmed  tiierafrom,  but  for  plaint 
HPu  remote  fault;  thus  a  railroad  company  can  not  Jnstify  the  killing,  by  ita 
locomotive,  of  oxen  trespassing  on  its  roadbed,  occasioned  by  the  careless  and 
negligent  management  of  the  locomotive:  Itbell  y.  New  Tork  and  N,  H.  H.  R, 
Co,,  27  Conn.  410.  So  where  the  defendant  negligently  placed  and  left  on 
his  own  land  a  heavy  gate  so  that  it  fell  npon  and  injured  tiie  plaintiff,  a  child 
of  sewn  years,  he  was  held  liable,  though  tiie  child  was  a  trespasser  at  tha 
time  that  he  was  injured:  Birgt  v.  Oardiner,  19  Id.  512;  and  in  Wooif  r. 
OhaUber,  31  Id.  131,  an  action  of  trespass  for  an  injury  done  to  a  peddler  after 
he  had  entered  defendant's  hallway,  by  a  f erodons  dog  kept  by  the  latter,  a 
recovery  on  the  part  of  the  plaintiff  was  allowed,  it  appearing  that  the  dog 
was  of  a  ferodons,  savage  disposition,  and  that  such  disposition  was  known 
to  its  master,  the  court  holding  that  a  man  might  not  use  an  instrument  so 
dangerous  in  the  defense  of  his  property  against  a  mere  trespasser.  Aa  to 
when  oontribntory  negligence  will  or  will  not  defeat  a  recovery  for  an  injuiy, 
see  Har^Seld  v.  Hoper,  34  Am.  Dec.  273,  and  cases  collected  in  the  nota 
thereto. 

SsmNa  or  a  BrtaxQ^rrs  upon  premises  for  their  protection  against  bur- 
glars, is  not  of  itMlf  a  nuisance  punishable  criminally:  State  v.  Moore,  31 
Oonn.  482;  though  a  person  might  be  so  punished  if  the  placing  of  the  gun 
■nbjectad  the  public  to  any  danger:  Id.,  citing  the  principal 
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OiLLHAM  V.  The  President,  Dibeotobs,  Ain>  Com* 

PANT  OF  THE  StATE  BaNE  OF  IlLINOIB. 

[9  SOAXMOX,  M6.] 

Blaioc  Iin>0B8XMXNT  NxBD  KOT  BB  FILLED  UP  before  oommencing  an  motion; 

tad  in  an  aetion  wherein  pLiintiflf  saesaa  indorsee  of  a  note,  it  is  sufficient 

for  him  to  produce  and  offer  in  evidence  such  note  indorsed  in  blank. 
Kbw  Tbxal  will  not  bb  Gbantxd  because  of  a  ground  of  objection  capable 

of  bong  obviated  by  farther  proof,  and  which  was  not  urged  and  pendsted 

in  at  the  trial. 

Abhumpbit.    Judgment  for  plaintiffs.    The  fiiotB  aze  stated  in 
ihe  opinion. 

Davia  and  Jom»^  ani  8.  Strong ,  for  the  plaintiff  in  error. 

A.  Oowht,  J.  in  Erum^  and  J.  Y.  Soamnum,  for  the  defend- 
ants in  error. 

By  Cotu^,  LooKWOODy  J.  This  was  an  action  of  assumpsit 
brought  bj  the  bank,  as  indorsees  of  a  promissory  note,  against 
QiUhazn,  the  maker.  The  declaration  states  that  the  note  was 
payable  to  John  Hogan  and  Henry  H.  West,  under  the  name  of 
John  Hogan  &  Co.,  and  that  John  Hogan  &  Co.,  together  with 
Benjamin  ^"Qifford,  jun.,  indorsed  the  note  to  the  plaintiffs  be- 
low. The  defendant  below  pleaded  Twn  asmimpsU.  On  the 
trial  of  the  cause,  after  the  plaintiffs  had  introduced  their  testi- 
mony, the  iefendant  below  demurred  to  the  same,  as  insufficient 
to  sustain  the  action,  to  which  the  plaintiff  joined.  The  de- 
mimer  states  that  the  plaintiffis  produed  in  evidence  to  the  JU17 
anot^  'y^  follows: 
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"  $880. 

**  Alton,  June  21, 1888.  Sixty  days  after  date,  I  promise  to 
pay  to  the  order  of  John  Hogan  &  Co.,  three  hundred  andeightj 
dollars,  for  ^alne  received,  negotiable  and  payable  at  the  branch 
of  the  State  bank  at  Alton.  Wx.  QiLiaAX. 

"  Credit  John  Hogan  &  Co. 

"B.  Clifford,  jun." 

On  which  note  are  the  following  names  indorsed  in  Uank: 
''  John  Hogan  &  Co.,  B.  Clifford,  jnn."  The  plaantifb  proved, 
and  it  was  admitted  by  the  defendants'  counsel,  that  the  signa- 
ture "John  Hogan  &  Co.,"  indorsed  on  said  note,  was  the 
proper  handwriting  of  John  Hogan  &  Co.,  the  payees  of  said 
note,  and  that  the  signature  **  B.  Clifford,  jun.,"  was  the  proper 
handwriting  of  B.  Clifford,  jun.  The  plaintiffs  produced  in  evi* 
dence  the  "  act  to  incorporate  the  subscribers  to  the  bank  of  the 
state  of  Illinois:"  Acts  of  1835,  87;  Gale's  Stat  98;  which  was 
aU  the  evidence  offered  by  the  plaintiffs.  The  court  below  con- 
sidered the  evidence  sufficient,  and  gave  judgment  for  the  plaini- 
Ub.  The  assignment  of  errors  questions  the  sufficiency  of  the 
evidence  to  sustain  the  action. 

It  is  urged  in  the  written  argument,  that  the  indorsement  on 
the  note  should  have  been  filled  up  to  the  plainti£b,  or  they 
should  have  proved  that  they  were  the  legal  holders  of  the  note. 
This  was  unnecessary.  The  production  of  the  note  by  the 
plaintiffs  below,  with  a  blank  indorsement,  wBaprima/acie  evi« 
dence  that  they  were  the  indorsees.  The  filling  of  a  blank  in- 
dorsement is  a  mere  matter  of  form,  and  may  be  dispensed  with 
altogether.  At  all  events,  after  the  note  had  been  read  to  the 
juiy  without  objection,  it  is  too  late  to  question  the  plaintifli^ 
right  to  sue  as  indorsees:  Bayley  on  Bills,  106.  In  the  case  of 
Jackson  v.  Davia^  5  Cow.  128  [15  Am.  Dec.  451],  it  was  held, 
*'  If  an  objection  which  can  be  obviated  by  further  proof,  be  not 
taken,  or  is  not  persisted  on,  at  the  trial,  it  will  not  be  received 
as  the  ground  of  a  motion  for  a  new  trial."  Had  the  defend- 
ant objected  to  the  reading  of  the  note  to  the  jury,  upon  either 
of  the  grounds  assumed,  the  plaintifls  could  have  filled  up 
the  blank,  or  proved  their  legal  right  as  holders.  The  note 
must  therefore  be  considered  as  admitted  in  evidence  by  consent. 

The  other  ground  assumed  by  the  counsel  for  the  plaintiff  in 
error,  that  there  was  a  variance  between  the  declaration  and  the 
evidence,  is  not  sustained  by  the  record.  The  proof  corresponds 
in  all  essential  particulars  with  the  declaration.  Had  the  defend- 
ant below  demurred  to  the  declaration,  the  question  could  have 
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been  xaiaed  as  to  what  interest,  and  for  what  reason,  B.  Clifford, 
Jan.,  indorsed  his  name  on  the  note.  It  might  then,  perhaps, 
have  been  contended,  with  saocess,  that  the  declaration  was  de- 
fectiTe  in  point  of  form,  for  not  ayerring  an  indorsement  from 
Hbgan  &  Co.  to  Clifford,  and  from  Clifford  to  the  plaintiflb. 
This  objection,  however,  can  not  be  made  on  a  demorzer  to  evi- 
denoe.  The  judgment  is  conseqoentlj  affirmed  with  costs. 
Judgment  affirmed.  __^ 

It  is  vot  NaonaABT  to  Fill  or  a  Blamk  IvDOBSsimrr  on  a  piomiMnrj 
note  before  bringiDg  nut  thereon  m  incUmee:  Jckckmm  ▼.  JETodbefi,  2  Soun.  M6s 
Smmmtm  t.  ^deum  11  BL  577;  see  alK>  OUXham  v.  8taU  Bank^  2  Soam.  250. 

A  Nxw  Teial  will  not  bs  Obamtxd  where  the  objeotion  apon  whioh  it 
11  founded  might  have  been  obviated  by  farther  proof,  onlees  the  objeotion 
was  taken  and  penuked  in  npon  the  trial:  Jlarmon  ▼.  ThortU<yn^  2  Scam.  855. 

Objsonoir  that  thb  QswuuisiiJMi  of  Wbitivcmi  was  hot  Sutfioixiitlt 
Pteifms  moat  be  made  upon  the  trial;  it  oan  not  be  raieed  after  the  oaee  ii 
elosed:  Oarftoii  ▼.  JEta^,  23  Am.  Deo.  205.  To  the  tame  effiwt  that  objeotiona 
to  aridanoe  mnat  be  taken  on  the  trial  and  not  on  appeal,  are  «/adbo»  ▼. 
DmwU,  10  Id.  461;  WaU  ▼.  MaxuM,  16  Id.  801. 


Nixon  v.  Thb  Pboflb. 

p  SOAMMOa,  987.] 

JgMOTiiBWT  lOB  AsBAULT  TO  CoMMiT  MoBBSB,  whioh  aooQioa  the  priaonar 
al  making  an  aaiaiilt  on  a  deformed  person,  unable  to  walk  or  ory  aload* 
and  foidng  and  throwing  him  from  a  wagon  on  to  the  boma  groond,  and 
laaTing  him  thafs  with  intent  hy  that  means  feloniooaly,  willfnllj,  and 
with  malioe  afonthooght  to  kill  and  murder  him,  ii  soflloientb 

LonofMBHT,  and  oonTiction  for  assault  to  murder.  Motion  in 
arrest  of  judgment  and  for  a  new  trial.  The  indictment  was 
claimed  to  be  insoffleient.    Its  substance  is  stated  in  the  opinion. 

Bj  Court,  Baown,  J.  This  was  an  indictment  for  an  assault 
with  intent  to  commit  murder,  upon  which  Nixon  was  tried  at  the 
last  April  term  of  the  White  circnit  court,  and  found  guilty;  and 
a  motion  made  in  arrest  of  judgment,  which  was  overruled.  The 
enxxrs  assigned  bring  into  full  view  such  parts  of  the  record  as 
require  particular  attention  from  the  court*  and  are  as  follows: 
1.  The  fsots  set  forth  in  the  indictment  below  do  not  constitute 
the  offense  with  which  said  Nixon  was  charged.  2.  The  indict- 
ment does  not  sufficiently  describe  the  place  where  Adam  was 
abandoned,  so  as  to  show  that  death  would  probably  have  been 
caused  bj  such  abandonment.  3.  The  indictment  does  not  suf« 
£cientlj  set  forth  the  means  by  which  the  offense  charged  wm 
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committed.  4.  The  court  ezxed  in  refosiiig  the  motion  for  a 
new  trial. 

This  indictment  was  brought  under  a  statute  of  this  state,  B. 
L.  180,  sec.  52;  Gale's  Stat.  206,  which  prorides  that  an  as- 
sault with  an  intent  to  commit  murder  shall  subject  the  offender 
to  confinement  in  the  penitentiary,  for  a  term  not  less  than  one 
year,  nor  more  than  fourteen  years.  The  indictment  charges  the 
aforesaid  Absalom  Nixon  wiih  an  assault  with  the  intent  to  com- 
mit murder  on  one  Adam,  a  man  of  color,  by  forcing  and  throwing 
the  aforesaid  Adam  from  a  certain  wagon,  in  which  he,  the  said 
Adam,  then  and  there  was,  to  and  upon  the  ground,  the  said 
ground  then  and  there  being  frozen  and  yery  cold;  and  then 
and  there  did  force  and  compel  the  said  Adam,  then  and  there, 
to  lie  upon  the  ground,  so  being  frozen  and  yery  cold  as  afore- 
said, did  abandon  and  leaye  him,  the  said  Adam,  lying  on  the 
ground,  etc.,  with  intent  him,  the  said  Adam,  by  the  means 
aforesaid,  then  and  there  feloniously,  willfully,  and  of  his 
malice  aforethought,  to  kill  and  murder,  etc.  It  is  stated  in 
the  indictment,  that  the  said  Adam  is  a  deformed  person,  and 
imable  to  walk  or  otherwise  to  moye  himself  from  place  to  place, 
and  so  deficient  in  his  yoioe  as  to  be  unable  to  call  aloud.  This 
indictment  has  eyery  ingredient  necessary  to  constitute  a  good 
one,  imder  this  statute.  The  offense  is  well  set  out.  There 
may  be  a  thousand  forms  of  death  by  which  human  nature  may 
be  oyercome — ^by  poisoning,  stanring,  drowning,  etc.  This  dif- 
fers from  most  cases  of  assault  with  intent  to  commit  murder; 
it  is  more  malignant,  and  discoyeris  more  deprayity.  But  if  one 
assault  with  intent  to  commit  murder  differs  from  another,  it 
makes  it  no  less  a  crime.  This  one  seems  to  be  of  a  yery  atrooioua 
character.  The  judgment  of  the  circuit  court  of  White  countjf 
is  affirmed. 

Judgment  affirmed. 
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p  BotMMOm,  383.) 

WBiuraviTL  OoNyxBflioir  or  Pbopxbtt  Givbs  Titlb  thento  ^^^^  all 

•ons  except  the  tine  owner. 
Tdobb  Cut  ok  Publio  Lands  aitd  Mads  into  Rails,  belongs,  exoept  is 

against  the  government,  to  the  person  catting  it,  and  he  may  t»a;»>4^i^ 

an  action  against  any  one  taking  the  rails,  although  the  person  *^v<»^g 

has  aoqnired  the  title  from  the  government. 

PiraoHAasB  OF  Phbuo  Lands  acquires  no  title  to  timber  out  theiwm  prior  «t 
lusporchase. 
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Tbmpasb.  The  plamtiff  went  on  lands  of  the  United  States, 
made  rails,  and  cat  and  sawed  timber.  While  the  timber  thus  cut 
was  lying  on  the  land,  it  was  entered  at  the  land  o£5oe  and  paid 
for  by  defendant.  Defendant  then,  though  prohibited  by  plaint- 
tiff,  took  the  rails  and  other  timber  and  conyerted  them.  Judg- 
ment for  plaintiff.    Defendant  below  prosecuted  his  writ  of 


8.  21  Loffon^  for  the  plaintiff  in  error. 
M,  MsOcmtd,  for  the  defendant  in  error. 

By  Oourt,  Wilson,  0.  J.  The  facts  of  this  case  are«  that  the 
plaintiff  below  had  made,  from  timber  growing  on  goyemment 
land,  a  quantity  of  rails,  and  left  them  piled  up  upon  the  land. 
The  defendant  afterwards  entered  the  land,  and  took  the  rails, 
for  which  the  plaintiff  brought  this  action.  I  haye  no  doubt  of 
the  plaintiff's  right  of  recoyery  against  the  defendant.  It  is 
true,  that  the  wrongful  taking  or  conyersion  of  the  properly  of 
another,  does  not  giye  the  trespasser  a  title,  as  against  the 
owner,  who  may  follow  and  recoyer  it  as  long  as  it  can  be  iden- 
tified. But  this  rule  applies  only  to  the  owner  of  the  property 
taken,  and  not  to  a  stranger. 

Had  the  defendant  any  title  to  the  rails  in  question,  and  how 
did  he  acquire  it?  At  the  time  the  trespass  was  committed  by 
the  plaintiff,  the  land,  and  consequently  the  timber  growing  on 
it,  of  which  the  rails  were  made,  belonged  to  the  goyemment. 
The  cutting  of  the  timber  was  therefore  an  injury  and  trespass 
against  the  goyemment;  and  it  had  a  legal  remedy.  Therefore 
the  defendant  had  neither  a  right  of  property,  nor  a  right  of 
action,  at  the  time  of  the  plaintiff's  trespass,  in  malring  the  rails. 
To  what  then  did  he  acquire  title  by  a  subsequent  purchase  of 
the  land  ?  Certainly  not  to  a  right  of  action  for  a  preyious  tres- 
pass; nor  to  the  timber  which  had  been  preyiously  seyered  from 
the  land,  and  conyerted  into  rails,  farming  utensils,  furniture, 
or  anything  else.  A  certificate  of  purchase  or  patent  yests  in 
the  patentee  a  titie  to  the  land,  and  generally  all  that  is  growing 
on,  or  is  in  the  contemplation  of  law  attached  to  the  land — as 
houses,  fences,  growing  timber,  grain,  etc. ;  and  it  is  said  that 
fallen  timber  passes  with  the  land.  But  that  which  has  been 
seyered  from  the  land,  and,  by  the  art  and  labor  of  man,  con- 
yerted into  personal  proper^,  such  as  implements  of  husbandry, 
barrels,  furniture,  or  eyen  rails  when  not  put  into  a  fence,  or 
eyidently  intended  to  be  so  used  upon  the  land  (which  could  not 
be  inferred  if  made  by  a  stranger),  do  not  pass  with  it,  any  more 
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than  the  grain,  grass,  or  fruit  which  has  grown  upon,  and  been 
gathered  from  it.  In  another  view  of  this  case,  the  defendant's 
liabiliiy  wonld  seem  clear. 

The  goyemment  being  the  owner  of  the  land,  at  the  time  of 
the  trespass  by  catting  timber,  it  might,  and  if  not  barred  bj 
time,  may  yet  recoTer,  in  trespass,  for  the  injury  done  to  the 
land,  or,  by  action  of  trover,  recoyer  the  yalue  of  the  rails, 
which  would  certainly  be  a  bar  to  the  defendant's  recoyeiy  for 
the  same  trespass.  For  if  the  defendant  may  convert  the  rails 
to  his  own  use,  he  may  recover  of  the  plaintiff  for  a  conversion 
by  him,  and  thus  subject  him  to  make  compensation  twice  for 
the  same  trespass. 

This  would  be  both  unjust  and  illegal.  The  vendor  and 
vendee  of  the  land  can  not  both  have  a  remedy  for  the  same 
trespass;  a  recoveiy  by  one  would  be  a  bar  to  that  of  the  other. 
A  recovery  by  the  government  in  an  action  of  trover,  against 
the  plaintiff  below,  for  the  value  of  the  rails  made  on  its  land, 
would  vest  the  right  to  them  in  him;  and  although  it  does  not 
appear  that  any  such  prosecution  has  been  instituted  by  the 
government,  yet  the  right  to  do  so  proves  the  defendant's  want 
of  title,  either  to  recover  for  the  trespass  on  the  land,  or  to  take 
the  rails  which  are  the  fruits  of  it.    The  judgment  is  afSrmed. 

Judgment  affirmed. 

TzHBEB  Cut  oh  the  Public  Domain  belongs  to  the  penom  who  hai  out  it» 
M  against  one  who  has  an  onperfeoted  pre-emption  right  on  the  land,  and  ha 
may  reoover  in  trover  against  the  latter,  for  an  appropriation  thereof:  BrowmY^ 
Throckmorton,  11  HI.  590,  citing  principal  case. 

Hewed  Timbsb,  Posts,  sra,  lying  on  land  do  not  pass  nndera  deed 
thereof:  Cook  v.  WliUing,  16  HI.  482,  citing  the  principal  case. 

What  Pbopbbtt  Requibed  to  Maintaut  Tbotxb:  See  Chrvih  v.  OuUfcfd, 
28  Am.  Dec  700,  and  note  708,  in  which  the  prior  decisions  upon  this  siihJMl 
are  reviewed. 


MoHenby  v.  RmGELx. 

[a  BOAiocov,  809.] 

Non  IvnoBBiD  to  N.  H.  R.,  Cashier,  ob  Order,  may  bo  aiied  upon  \j 
N.  H.  R.,  though  the  note  was  indorsed  to  him  for  the  benefit  of  tft* 
bank  of  which  he  was  cashier. 

Blank  Indorsement  may  be  filled  at  any  time  by  the  holder,  even  dowa 
to  the  moment  of  trial. 

AonoN  on  a  note.    The  plaintiff  had  judgment.    The  facte 
appear  in  the  opinion. 
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Ledie  and  McClure^  for  tlie  appellant. 

ThomM,  for  the  appellee. 

By  Court,  WiLaoir,  0.  J.  This  was  anaotton  hy  petition  and 
amnmons,  Iqr  Bidgdy  against  MoHenxy,  npon  the  following 
note: 

**  $400.  Jaoksohtzllb,  Not.  4, 1886. 

"  On  or  before  the  sixteenth  day  of  July  next,  I  promise  to 
pay  E.  W.  Pkilmer  or  order,  fonr  hundred  dollars,  for  valoe  re- 
edyed.    Witness  my  hand  and  seal. 

''Gbobob  HoHmr.  [sialJ" 

On  which  are  the  following  assignments: 

**  For  Talne  reoeiyed  I  assign  the  within  note  to  T.  Worth- 
ington.  E.  W.  Palmbl 

"  Dec,  12, 1886.*' 

**  Pay  to  N.  H.  Bidgely,  esq.,  cashier,  or  order. 

"  T.  WoBTHnroTOH." 

The  defendant  pleaded  three  pleas  in  bar,  alleging,  in  sub- 
stance: 1.  That  the  note  sued  on  was  assigned  to  the  presi- 
dent, directors,  and  company  of  the  State  bank  of  THinois,  in 
the  name  of  N.  H.  Bidgely,  esq.,  cashier  of  said  bank,  accord- 
ing to  the  usages  of  the  bank,  and  that  the  l^gal  and  beneficial 
interest  was,  by  said  assignment,  Tested  in  the  bank.  2.  Thai 
the  note  is  the  property  of  the  bank,  and  that  the  plaintLDf  has  nc 
interest  in  it.  8.  That  the  note  is  the  property  of  the  bank,  anc 
was  assigned  to  the  plaintiff,  Bidgely,  as  its  cashier,  according 
to  the  custom  and  usage  of  the  bank;  and  that  Bidgely  is  merely 
the  agent  of  the  bank,  without  any  property  in  the  note  sued 
on.  To  these  pleas  a  demuirer  was  interposed  by  the  plaintiff, 
and  sustained  by  the  court.    This  decision  is  assigned  for  error. 

It  is  true,  as  a  general  proposition,  that  a  corporation  may 
not  only  sue  in  its  own  name,  but,  when  its  rights  are  asserted, 
it  must  sue  in  its  corporate  name;  but  the  authorities  upon  this 
point,  and  those  referred  to  relatiye  to  the  obligation  of  the 
principal,  or  the  one  beneficially  interested  in  the  suit,  are  not 
applicable  to  the  present  case.  The  law  is  well  settled,  that 
where  a  note  is  payable  to  bearer,  or  is  indorsed  in  blank,  a 
suit  may  be  maintained  in  the  name  of  any  person,  who  is  the 
holder  of  the  note,  without  his  being  required  to  show  an  in- 
terest in  it,  unless  he  possesses  the  note  under  suspicious  circum- 
stances; and  if  the  question  of  mala  fide  possessio,  which  is  one 
of  fact,  to  be  submitted  to  the  jury,  is  not  raised  by  the  defend- 
ant, the  court  will  not  inquire  into  the  rights  of  the  plaintiff. 
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but  will  consider  poaaeaaioii  of  ihe  iioteas  eyidanoe  of  property. 
That  no  injostioe  may  xesolt  from  this  role,  it  is  also  settled, 
that,  when  the  plaintiff  on  the  reoord  is  a  mere  trustee  for 
another^  tfass  defendant  may  avail  himself  of  any  defense,  which 
he  might  set  up  against  the  real  owner  of  the  instroment,  pro- 
Tided  the  action  had  been  brought  in  his  name:  7  Cow.  177;* 
8  Johns.  Oas.  268^  11  Johns.  53.* 

The  pleas  of  the  defendant  in  this  case  neither  raise  the  ques- 
tion  of  malajide  po88e89io  in  the  plaintiff,  nor  do  they  set  up 
any  defense  to  the  action,  against  the  bank.  The  decision  on 
the  demurrer  to  them  was,  therefore,  in  accordance  with  the 
general  rules  adverted  to;  and  is  also  sustained  l^  seyeral  cases 
directiy  in  point.  In  one,  *'  where  a  note  was  assigned  to  W, 
N.,  cashier  of  the  Farmers'  bank,''  it  was  decided,  that  a  suit 
was  properly  brought  in  the  name  of  W.  N.,  and  not  of  the 
bank,  though  it  was  for  their  benefit,  for  the  assignment  was 
made  to  him  individually,  and  not  to  the  corporation:  1  Tuck. 
Com.  165;  4  Band.  359.^  So  it  has  been  decided,  ''  that  the 
mayor  and  commonalty  can  not  sue  on  a  bond  made  to  the  mayor 
himself  in  his  own  proper  name,  though  he  was  also  slyled 
mayor:"  1  Tuck.  Oom.  155. 

The  doctrine  is  also  laid  down  by  Chancellor  Kent,  and  seems 
to  be  fully  settled  by  the  numerous  authorities  to  which  he  re- 
fers, that  blank  indorsements  may  be  filled  up  at  any  time  by 
'lie  holder,  even  down  to  the  moment  of  trial,  in  a  suit  brought 
yj  him  as  indorsee,  for  the  purpose  of  pointing  out  the  person 
o  whom  the  bill  or  note  is  payable;  and  also  that  a  note  in- 
dorsed in  blank,  is  like  one  payable  to  bearer,  and  passes  by  de- 
livery, and  the  holder  may  constitute  himflelf  or  any  other  person 
assignee  thereof;  and  the  court  will  not  inquire  whether  he  sues 
for  himself,  or  as  trustee  for  some  other  person:  3  Kent* s  Oom. 
89,  and  the  authorities  there  cited.  The  judgment  of  the  court 
below  is  affirmed  with  costs. 

Judgment  affirmed. 

That  PLunrnrv  nr  an  AonoH  at  Law  jb  Tbustbs  for  another  is  no  d»- 
fense,  if  the  legal  title  to  the  note  or  other  oanae  of  action  is  veeted  in  himi 
thus,  on  a  note  payable  to  "  W.,  school  conunissioner  and  agent  for  the  in<* 
habitants  of  the  county, "  W.  may  sue  in  his  own  name:  JIfcOonneU  v. 
Thomas,  2  Scam.  313.  So  where  the  owner  of  a  note,  indorsed  in  blanld 
obtains  the  consent  of  another  that  salt  shall  be  bronght  thereon  in  his  narne^ 
and  thereupon  fills  in  the  blank  indorsement  with  his  name,  and  causes  suit 
to  be  instituted  in  the  name  of  such  indorsee,  no  objection  can  be  taken  to 

S.  Oyrnvn  T.  ITarrm,  9  Am.  Dm.  1M.  4.  PvUr  ▼.  JfdfcfrvlM. 
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^iM9Mmi  Ainiap  ▼.  Cboft^  32 UL  171;  see aIm  Amoiil  ▼. DanOk  arOilm.  349; 
Ckniaen  ▼.  JAmit^  1  Id.  158.  But  in  an  Mtion  by  a  tnwtae  upon  a  pronuB- 
««7  note,  any  defenae  going  to  the  oonsideration  may  be  made  that  might 
have  been  nf^sdagHnst  the  beaefieial  owner:  ifarriff  ▼.  JtowAia,  93  lU.  ttti 
JWfltoiiiiWIy  ▼>  JPmAw,  <9  H.  861,  otting  the  pgfaiapal  oaee.  T6  the  sanieeiNl 
b  ifaifioii  ▼.  TWiier,  25  Am.  Deo.  173,  whioh  helda  that  in  an  aotion  on  a 
fvonuaaoiy  nate»  to  show  that  the  beneficial  ownerahip  ia  in  anothar  ia  no  de- 
fenw»  onleaa  it  can  likewise  be  shown  that  there  ia  a  yalid  defanse  agniaat 
eaehofther. 

PosBnaoN  or  Kora  Ivdobsid  or  vujxt,  ia  evidenoe  ol  title  snflkimt  te> 
eoqipQvt  an.  aottan:  Ptikam  ▼.  Ntmam  Bmth^  78  lUL  381.  oitii^  the  priaol* 

Hon  Paxabui  «o  Om»»  of  Qmbisb  of  Bajtk.  who  may  ana  cni  See 
ifofvA  T.  Xoa^,  34  Am.  Deo.  378,  and  caaea  dted  in  the  note  thwele. 


BlOGS  t;.  DlGEINSOK  BT  AL. 

P  BOAMMOV,  tfT.] 

OF  OoKKnBXOHKBs  IN  pABTiTiON  may  be  approved  or  diaapproved 

by  theoonrt 
IraQVAUTT  nr  Valvx  n  a  CK>od  Gbouitd  for  diaapproring  and  eettinic  aaide 

the  repori  of  oomaiaBoneie  in  partition. 
Paboi.  BymnroB  is  Apwiwraia  to  show  that  the  partition  reported  by  m^ 

miariimeia  ia  nneqnal  and  ought  to  be  diaapprored. 

Pkrmov  for  partttioii.  Oommiasioncra  weie  appointed  and 
made  fheir  report.  Motion  was  made  to  set  aaide  the  report 
4m  the  groond  ci  laeqnalily  in  Talne  ci  the  moietiea  aasigned* 
Motion  orermled  and  report  confirmed.  The  foM^  appear  from 
tlie  opinion. 

C.  Walker  and  8.  T.  Logan^  for  the  appellant. 

W.  Fritby  and  Oeorge  21  Mekfolf,  for  the  appellees. 

By  Court,  Siokb,  J.  The  points  presented  for  consideration 
are:  1.  Whether  the  report  in  this  case  can  be  set  aside.  S.  U 
so,  whether  it  will  be  done  in  a  case  where  eqnaliiy  of  quantity 
has  been  obsenred  by  the  commissioners,  in  the  division  of  the 
land,  bat  which  diTision  may  haye  resulted  in  great  inequality 
of  Talue.  3.  If  so,  whether  that  inequality  of  tbIho  may  be 
shown  by  evidence  in  writing,  impeaching  the  report  on  that 
ground. 

The  jurisdiction  and  prsetioe  of  courts,  with  reference  to  pro- 
ceedings for  the  partiticm  of  lands,  are  not,  in  the  more  early 
instances,  tcee  from  obsooriiy  and  doubt.  In  reference  to  the 
acts  of  the  commissioners,  a  largeness  of  discretion  has  been 
Tested  in  them,  and  a  reluctance  felt  in  disturbinir  their 

AM.  Dae.  You  XZXT— « 
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ports,  unless  mamfestlj  irregolar,  orwantiiig  in  equitable  dis- 
tribation.  The  early  Bnglish  adjudicated  cases  famish  but 
little  information,  except  on  general  principles,  in  regard  to  a 
case  like  the  present;  though  the  power  of  the  courts  to  interfere 
and  set  aside  reports  of  the  commissioners,  is  distinctly  main- 
tained.  This  power,  as  has  been  obsenred,  was  exercised  with 
much  caution,  and  where  apparent  injustice  had  been  done^ 
whether  arising  from  mistake  or  design. 

In  the  case  of  Manners  v.  OhaarimoorOi^  8  Oond.  Eng.  Ch. 
876,  the  power  is  distinctly  recognized,  though  the  court  thought 
that  sufficient  groimds  did  not  exist,  in  that  case,  to  require  a 
farther  inquiry.  In  the  case  of  The  Canal  Bank  of  Albany  v. 
The  Mayor  etc.  of  Albany,  9  Wend.  2i4,  which  was  a  case  of  as- 
sessment of  damages  in  proceedings  under  the  act  relatiye  to 
streets  in  the  city  of  Albany,  the  supreme  court  of  New  York 
held,  ''  that  the  persons  making  the  inquisition  partake  more  of 
the  character  of  commissioners  than  of  a  common  law  jury,  and 
their  affidavit,  showing  the  grounds  of  their  inquisition,  will  be 
receiyed  to  impeach  or  invalidate  it;  the  rule  of  law,  that  the 
affidavit  of  jurors  will  not  be  received  to  impeach  their  verdict, 
being  held  inapplicable  to  proceedings  of  this  kind."  From 
this  authority,  it  will  be  perceived,  that  no  doubt  remained 
with  the  court  expressing  this  opinion,  that  a  report  of  com- 
missioners  could  be  impeached,  because  it  assimilates  the  pro- 
ceedings of  the  jury  to  that  of  commissioners,  which  could  be 
thus  re-examined. 

No  doubt,  however,  of  the  power  of  the  circuit  court  to  dis- 
approve of  the  report  of  commissioners  can  exist;  because  the 
fourteenth  section  of  the  act  relative  to  the  partition  of  real 
estate,  R.  L.  239;  Gale's  Stat.  255,  has  declared,  that  until  the 
report  is  approved  by  the  court,  it  shall  not  be  conclusive  on 
the  parties  concerned.  The  requisition  of  this  approval  being 
necessary  to  the  confirmation  of  the  report,  it  follows,  that  the 
court  has  a  superintending  power  over  the  proceedings  and  a 
legal  discretion  to  approve  or  disapprove  of  it. 

On  the  second  point,  the  power  being  established  to  review 
the  acts  of  the  commissioners,  we  can  not  doubt  that  a  case  of 
inequality  of  value,  as  well  as  that  of  quantity,  would  call  for 
the  exercise  of  the  power  to  set  aside  a  report.  The  object  of 
the  partition  is  not  merely  that  an  equal  division  of  quantity 
of  land  shall  be  made,  but  of  value  also.  The  object  is  to  do 
justice  to  aU;  and,  although  the  quantity  might  be  less  in  the 
part  aUotted  to  one,  yet  if  it  was  equal  in  value  to  that  set  apart 
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for  the  ofher,  it  would  be  an  equal  diTicdoiiy  aooording  to  th^ 
Bpixit  and  intent  of  the  law. 

In  the  ease  of  Mimnen  t.  Oharlesioorthf  already  quoted,  the 
ohanoellor  remarked:  "  When  the  ahaies  of  the  parties  are  to  be 
equal,  as  here,  and  even  where  they  are  not,  by  means  of  a  litUd 
additional  anangementy  I  suggested  during  the  ai^^ument  that 
an  obvious  course  to  take  for  securing  equality,  was  for  one 
parfy  to  divide  and  the  other  to  choose,  subject  to  the  superin- 
tendence of  the  commissioners,  which  would  still  be  necessary, 
in  order  to  pzevent  error  from  want  of  skill,  and  also  fraud  and 
collusion,  where  there  were  more  than  two  parties.  Something 
of  the  same  suggestion,  I  find,  had  occurred  to  Lord  Bedesdale, 
as  may  be  seen  in  the  answer  which  he  gave  to  the  seventh 
query  of  the  second  opinion. '*  The  idea  of  division  by  one  and 
choice  by  the  other,  under  the  superintendence  of  the  commis- 
sioners, if  it  could  have  been  adofyted  in  the  present  case,  would 
probably  have  been  satisfactoxy  to  all;  but  whether  that  would 
have  been  conformable  to  the  duiy  of  the  commissioners,  we 
express  no  opinion.  We  have  no  doubt,  that  any  fact  which 
shows  an  unequal  division  of  the  land,  whether  of  quantity  or 
value,  may  be  shown  by  depositions,  for  the  purpose  of  im- 
peaching the  report  of  the  commissioners.  It  may,  however, 
be  objected  in  this  case,  that  inasmuch  as  there  appears  contra- 
riety of  evidence  as  to  the  inequality  of  value,  no  certain  data  are 
afforded  by  which  to  determine  the  extent  of  that  inequality,  if 
it  does  in  point  of  fact  exist. 

From  an  analysis  of  the  evidence  on  both  sides,  we  are  in- 
clined to  the  opinion  that  gross  inequality  is  shown,  not  only 
from  the  testimony  adduced  on  the  part  of  Biggs,  the  qualified 
testimony  of  many  of  the  witnesses  on  the  other  side,  who  speak 
of  equal  value  for  &rming  purposes,  but  the  undisputed  fact, 
that  the  half  awarded  to  Dickinson  and  others,  lies  contiguous 
to  and  adjoining  the  town  of  Peoria,  while  the  part  awarded  to 
Riggs,  lies  remote  therefrom.  Here  we  have,  in  addition  to  the 
testimony  adduced  for  Biggs,  the  concurring  fact,  of  the  localiiy 
and  value  of  the  tract  awarded  to  Dickinson,  compared  with  that 
set  apart  to  Biggs,  lying  remote  from  the  town. 

We  consider  that  these  &cts  greatiy  outweigh  the  testimony 
brought  to  support  the  report;  and  afford  good  grounds  for 
directing  that  report  to  be  set  aside,  and  that  a  division  be  made 
of  the  premises  upon  the  principles  of  an  equality  of  value,  and 
of  quantity,  with  reference  to  the  value  of  each  part,  as  nearly 
as  practicable.    This  rule  to  make  partition  among  the  parties. 
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^pudiigr  and  qjoaiitUy  lelntiine^.  coo/nd«raft»  is  ih0  usiloxaBi  Q119 
adopted  in  New  York:  1  Cai.  121.^  Hie  judgiBeaft  is  xevermU 
with  costs,  and  the  oanse  remaadedt  with  instmctUmfl  to  oanse 
«  xediradon  of  the  pvemises^  agreeably  to  th^  pffiafliples  of  this 
opinion. 

Judgment  lereraed. 
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Wmejomm  of  0ovsn>xa4sxoii  is  a  Qood  Puu  to  Mnotiaa  sua 

note,  M  whsre  the  pies  ihovs  that  the  note  was  given  in  oonsidecstlQa  d 
s  bond  to  oonv^y  leads  in  fee  eimpK  within  s  apeoified  tisAe.  end  that 
the  lands  were  not  ao  oonveyed,  and  that  the  oUigor  in  the  bond  had  not 
title  to  the  landa. 

YHOMtt  Sdivo  10a  PonanAO  Itahnr  oraalehow  that  he  has  perfotned  or 
oflerad  to  peif  onn  his  pert  of  the  oontcsol. 

Tnu  FxzKD  ion  PintoaiCAwas  is»  st  law,  of  the  neasnnn  of  ths  osntnMtk 
and  if  the  vendee  is  not  ready  to  perform  hie  agresinsnt  at  the  time  stipn- 
lated,  the  purohaaer  may  elect  to  oonsider  the  oontraot  as  terminated. 

Assumpsit.  The  defendant  xecovered  jodgmeni.  The  laots 
appear  in  the  opinion. 

Jf.  MsConnel,  «/*.  A.  IbDougatt,  and  8.  A.  DougloBs,  for  the 
plaintiff  in  error. 

0.  Walher  and  8.  T.  Logan,  for  the  defendants  in  error. 

By  Conrt,  Smith,  J.  This  was  an  aotion  on  a  promissoiy 
note  assigned  to  the  plaintiff  after  it  beoame  due  and  payable. 
The  defendants  pleaded  three  qieoial  pleas  of  failure  of  oousid- 
eration,  to  which  there  was  a  general  demuxxer  and  joinder* 
The  circuit  court  decided  the  first  and  second  pleas  bad;  but 
that  the  third  was  sufficient,  and  gaye  judgment  for  tibe  def end- 
imts.  By  consent  of  parties,  it  is  agreed,  that  all  the  pleas  shall 
be  considered  as  before  the  court,  for  the  purpose  of  determin- 
ing their  sufficiency;  and  if  any  one  of  them  shall  be  considered 
good,  the  judgment  below  is  to  stand.  To  determine  the  suffi- 
ciency of  all  the  pleas,  it  vnll  be  neoessaxy  to  state  the  grounds 
of  failure  of  the  consideration  stated  in  each  plea. 

The  first  ayers  that  the  note  declared  on  was  assigned,  after  it 
became  due,  and  that  it  was  given  as  part  of  the  connideration  for 
the  execution  of  a  bond  of  the  same  date  as  the  pre wssoiy  note 
executed  to  the  defendants,  by  Peny,  the  assignor,  in  a  large 
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penalty,  to  eonyej  oertain  lands,  described  in  the  plea,  to  the 
defendants,  by  metes  and  bounds,  by  deed,  in  fee  simple,  with 
elanses  of  general  and  special  yrtanoity,  mtbin  fotar  months 
after  the  date  of  the  same  bond;  and  that  Perry  did  not,  within 
that  time,  conyey  the  said  lands,  as  coyenanted  in  the  said  bond, 
and  that,  therefore,  the  consideration  of  the  note  had  failed. 
The  second  plea  recites  the  same  causes,  except  the  omission  to 
conyey,  but  ayers  that  Peny  neither  at  the  time  of  the  execntion 
of  the  promissory  note,  nor  within  four  months  from  the  date 
thereof,  had  any  logal  title  whatever  to  the  lands  mentioned  in 
the  condition  of  the  bond;  and  that,  therefore,  the  consideration 
of  the  note  had  failed.  The  third  plea  is  the  same,  exceptas  to 
the  causes  of  failure  of  the  consideration,  which  are  alleged  to  be 
certain  outstanding  judgments  against  Perry,  to  a  large  amount, 
tendered  in  the  county  of  Morgan,  which  remain  unreyersed  and 
unsatisfied,  and  are  liens  on  the  lands  covenanted  to  be  con- 
veyed. On  these  pleas,  we  are  led  to  inquire,  whether  Hie  flacts 
stated  in  each  would  be  a  bar  to  the  action.  By  the  third  sec- 
tion of  the  "  act  relative  to  promissory  notes,  bonds,  due  bills, 
and  other  instruments  in  writing,  and  making  them  assignable,'* 
B.  L.  483,  GhJe's  Stat.  526,  it  is  expressly  provided,  Uiat  if  the 
note  be  indorsed  after  the  day  it  becomes  payable,  the  maker 
shall  be  allowed  to  set  up  the  same  defense  to  a  suit  by  the 
assignee,  that  he  might  have  done  to  an  action  in  the  name  of 
the  original  payee.  Hence  it  will  be  perceived,  that  if  the  de- 
fense disclosed  in  the  first  plea  would  be  good  against  the 
assignor  or  payee  of  the  note,  it  is  equally  so  against  the  as« 
signee. 

As  to  the  first  plea,  we  can  not  doubt  that  the  facts  disclosed 
by  the  plea  would  be  a  bar  to  the  action.  For  what  purpose 
did  the  defendants  deliver  their  note,  and  promise  thereby  to 
pay  the  sum  of  money  stipulated  ?  Was  it  not  for  the  convey- 
ance of  the  land  with  a  good  titie  ?  The  moving  consideration 
was  the  acquirement  of  tiie  estate,  and  this  they  were  to  possess 
by  the  covenants  of  the  plaintiffs  assignor,  before  they  were 
bound  to  pay  the  money.  The  inducement  and  moving  cause  ia 
the  possession,  by  legal  title,  of  the  estate,  and  if  that  is  not 
conveyed,  or  fails  to  pass,  the  jKromise  is  a  mere  naked  cme,  with- 
out a  consideration:  5  Pick.  395.^  On  the  second  and  third 
pleas,  there  is,  if  possible,  less  ground  for  controversy.  If  the 
assignor.  Perry,  had  no  legal  title  to  the  lands  at  the  time  of 
the  w^iyinT^g  of  the  note,  nor  at  the  time  he  covenanted  to  convey 

1.  Hunt  f,  XlvtrsMTi. 


•  118  Tyleb  u  ToTJNO.  [Ulinow, 

.  the  lands,  surely  this  legal  inability  is  a  sufficient  defense. 
Upon  principles  of  natural  justice,  it  could  not  be  required,  that 
the  defendants  should  pay  for  lands  which  could  neyer  be  con* 
Teyed  to  them  by  the  party  contracting  to  conyey.  And  the 
embarrassments  arising  from  judgments  against  the  assignor, 
Peny,  rendering  him  utterly  tinable  to  make  a  good  title,  free 
from  incumbrance,  is  an  insuperable  objection,  to  which  no  an- 
swer can  be  given.  Both  these  pleas  are,  then,  a  bar  to  the 
.  action.  The  principles  here  laid  down  will  be  found  to  be  sus- 
tained by  decisions  in  the  case  of  Rice  y.  Ooddard,  14  Pick.  293, 
and  Dicbinsan  y.  HaU,  14  Id.  217  [25  Am.  Dec.  390];  IM»bee  y. 
Saffhagle,  11  Johns.  50;  Hunt  v.  lAvermore,  6  Pick.  895,  and 
numerous  other  cases  referred  to  in  those  decisions. 

•In  the  case  of  the  Bank  of  Columbia  y.  Hagner^  1  Pet.  455, 
the  supreme  court  of  the  United  States  held,  that  in  contmets 
for  the  sale  of  lands,  by  which  one  agrees  to  purchase,  and  the 
other  to  conyey,  the  undertakings  of  the  respectiye  parties  are 
always  dependent,  unless  a  contrary  intimation  clearly  appears; 
that  an  ayerment  of  performance  is  always  made  in  the  declara- 
tion upon  contracts,  containing  dei>endent  undertakings;  and 
that  ayerment  must  be  supported  by  proof;  and  that  it  is  to  be 
laid  down  as  a  rule  at  law,  to  entitle  the  yendor  to  recover  the 
purchase  money,  he  must  ayer,  in  his  declaration,  performance 
of  the  contract  on  his  part,  or  an  offer  to  perform  at  the  day 
epedfied  for  the  performance;  and  this  averment  must  be  sup- 
ported l^  proof,  unless  the  tender  has  been  waived  by  the  pur- 
chaser. 

The  time  fixed  for  the  performance  of  a  contract,  is,  at  law, 
deemed  the  essence  of  the  contract;  and  if  the  seller  is  not 
ready  and  able  to  perform  his  part  of  the  agreement,  on  thai 
day,  the  purchaser  may  elect  to  consider  the  contract  at  an  end. 
Thus  the  principles  avowed  in  this  case,  sustain  the  position  as- 
sumed in  the  pleas;  and  fully  illustrate  the  necessity  of  an  abil- 
ity in  the  vendor  to  complete  his  contract  on  the  day  named  for 
its  performance,  and  an  offer  by  him  to  complete  it,  by  a  tender 
of  a  deed.    The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

liOOKWooD,  J.,  being  one  of  the  partiesi  did  not  sit. 

Fazlubb  of  CSoKsnoxRATioN  MAT  BE  Plsadsd  to  an  action  upon  a  pramia- 
«oiy  note.    Thus,  if  a  grantor  with  covenants  of  warranty,  is  shown  to  have 
liad  no  title  at  the  time,  this  will  afford  a  defense  in  an  action  npon  the  prom 
issory  note  representing  the  parchase  money:  8laek  v.  McLagan^  16  HI.  243; 
Smiih  V.  NtKian,  38  Id.  235.    See  also  Mjfen  v.  Aikman,  2  Scam.  453.    But 
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whore  there  were  no  coyenanta  with  regard  to  the  title,  the  faQare  thereof 
is  no  defense  to  an  action  upon  notes  given  for  the  purchase  money:  Ov^/ngt 
▼.  Thompson,  3  Id.  606. 

At  LiAW  Ton  »  of  tbs  EauNCi  of  a  Ck>KTRACT,  and  a  vendee  may  treat 
us  reacinded  the  sale  which  his  vendor  was  not  prepared  to  execute  npon  the 
day  named  in  the  contract:  Conway  v.  Cow,  22  IlL  139.  In  eqoi^  it  is  oth- 
erwise, and  Boits  to  enforce  specific  performance  will  be  entertained  after 
the  time  of  performance  mentioned  in  the  contract,  unless  something 
therein  ahows  it  to  have  been  the  intention  of  the  parties  that  time  should  he 
«C  the  esaemoe  of  the  oontraot:  SUde  v.  J3^0v,  Id.  654;  Morgan  v.  Henridt, 
21  Id.  4d5. 

Thxbx  caN  BB  90  Eboovxbt  upon  a  Bipsndbnt  Covsvaht  without  a 
psrfomujioe  or  an  offer  of  performance  of  the  other  covenant:  Jevne  v.  0»» 
ifood,  57  BL  847;  Boston  v.  Gilford,  68  Id.  71.  Therefore,  in  the  case  of  an 
sgreement  to  convey  an  estate  and  notes  executed  in  oonsideration  thereof  » 
before  a  reoovery  may  be  had  on  the  notes,  there  must  he  a  oonveyanoe  of 
the  estate;  a  tender  of  a  deed  sufficient  in  form,  if  the  estate  is  not  conveyed* 
is  not  sufficient,  for  the  true  consideration  of  the  notes  was  not  the  deed,  hut 
the  estate:  DavUr.  MeViebers,  11  Id.  328;  Ibtterr,  Jartdi  12 Id.  461 
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[2  BOAllliOS,^  580.] 

Hb  HaiHTAiir  Cbxdxiob's  Bnx,  the  complainant  must  first^establish  his  claim 
by  a  Judgment  at  law. 

Bill  in  equity  taken  pro  covt/esso,  and  decree  for  oomplainani. 
Writ  of  error  proeeoated  to  this  court  The  opinion  soffioientljr 
atatee  the  case. 

A,  OawhSf  J.  JC  J&um,  and  X  BuUerfidd^  for  the  plaintifh  ia 


5.  T.  Logan  and  Wm,  ItorHn,  for  the  defendant  in  error. 

^  Ooorty  Basra,  J.  It  is  nnneoeesary  in  this  case  to  do 
moire  than  briefly  state  some  of  the  &ots  disclosed  in  the  com* 
pHainant's  bill,  to  show  that  he  is  not  entitled  to  the  relief  sought. 
It  appears  that  a  copartnership  originally  existed  between  the 
oomplainant  and  Stone  &  Glover;  the  complainant  being  merely 
a  nominal  partner,  and  receiving  an  annual  salary  of  one  thou- 
sand five  hundred  dollars.  That  this  copartnership  was  dis- 
solved, and  the  effects  of  the  firm  carried  and  transferred  to  a 
new  firm,  under  the  name  of  Stone  &  Co.,  composed  of  Stone 
and  Glover,  and  that  the  complaroant  took  from  Stone  and  Glover 
a  bond  of  indemnity,  to  save  him  harmless  ivgainst  the  debts  due 
by  the  old  firm.  It  also  appears  that  Stone  and  Glover  have  as« 
signed  a  part  of  their  copartnership  property  to  the  defendant. 
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Gxiggs^  to  |wj  oertain  debts.  !Che  oopplainaTit  alleges  fba,t  thia 
assignment  'was  fraadnlent.  Hie  oomplainaat  now  seeks  to4utiFe 
tbe  effeots  of  the  new  ftm  applied  to  Ae  paymeiHt  of  lus  olaim 
fdlsgtd  to  liare  originated  by  his  psgrment  of  debts  of  4he  old 
flxmy  which  he  alleges  he  has  paid,  and  for  his  expenses  con* 
neeted  with  his  efforts  to  make  settlement  and  payment  of  the 
debtsalkged  to  have  been  extinguished  l^  him;  sooh  appliosr 
tkm  of  the  effects  of  the  new  firm  to  be  made  to  thap^Fment  of 
his  daim,  to  the  exduaion  of  other  creditors  of  the  firm  of  Stone 
&  O0.9  tor  whose  benefit  the  assignment  made  is  intended,  bat 
which  complainant  alleges  is  fraudulent  and  yoid  as  to  him. 

In  the  eomsidBiatton  of  the  case  it  will  be  appaicni  loom  the 
eomj^aijBanfs  statement,  thai  he  has  no  prefennoe  of  pagment^ 
in  eqmty,  for  Ihe  moneys  he  may  hare  Tohintatity  paid  on  acK 
count  of  his  liabilities  under  the  old  firm,  out  of  the  property 
of  the  new  firm.  Against  the  new  firm  he  can  have  no  possible 
daim ,  on  account  of  previous  transactions  of  the  old  firm.  Even 
the  efEects  of  the  old  firm  were  merged  in  the  new,  and  on  these 
he  has  no  lien  whatever.  If  he  has  jpaid  debts  of  the  old  firm, 
he  is  no  more  thanasimple  contract  creditor  of  Stone  &  Glover, 
having  paid  moneys  on  their  account,  and  to  their  use,  and  f  cnr 
which  his  remedy  at  law  is  ample  and  perfect.  But  it  is  stiU 
more  dear,  that  he  must  first  establish  his  daim  against  Stone 
and  Glover,  azising  out  of  the  alleged  payment,  by  a  judgment 
at  law,  and  hare  made  efforts  to  obtain  satisfaction  by  execution, 
before  he  could  ask  the  aid  of  a  court  of  equity,  to  interfere,  and 
eet  aside  conveyances  of  the  debtors,  alleged  to  be  fiRKudulent, 
to  secure  the  payment  of  other  creditors'  claims. 

"  There  are  two  classes  of  cases  where  plaintiff  is  permitted  to 
come  into  this  court"  (court  of  chancezy  in  New  York)  "  for  re* 
lief,  after  he  has  proceeded  to  judgment  and  execution  at  law 
without  obtaining  satisfoction  of  his  debt.  In  the  one  case  the 
issuing  of  the  execution  gives  to  the  plaintiff  a  lien  upon  the 
property,  but  he  is  comi>6lled  to  come  here  for  the  purpose  of 
removing  some  obstruction  fraudulently  or  ineqtdtobly  mtet^ 
posed  to  prevent  a  sale  on  execution;  in  the  oilier  case  the 
plaintiff  comes  here  to  obtain  satisfaction  of  his  debt  out  of  prop- 
erty of  the  defendant,  which  can  not  be  reached  by  execution  at 
law.  In  the  latter  case  his  right  to  relief  here  depends  upon 
the  fact  of  his  having  exhausted  his  legal  remedies,  without 
being  able  to  obtain  satisfaction  of  his  judgment.  In  the  first 
case,  the  plaintiff  may  come  into  this  court  for  relief  imme- 
diatdy  after  he  has  obtained  a  lien  on  the  property,  by  the  is* 
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Boixig  of  an  exeontion  to  the  sheriff  of  the  ooonty  where  the 
BUDS  is  aitoftted,  and  the  obetmotion  being  remoTed,  he  may 
porooeed  to  enforoe  the  execution,  by  a  sale  of  the  property,  al- 
though an  aetnal  levy  is  ptfobab^  neoessaiy  to  enable  him  to 
hold  the  pifoperly  against  other  execution  oxeditors,  or  bona  fide 
porchaaers:''  Beckr.  BurdeU,  1  Paige's  Oh.  808  [19  Am.  Dec. 
486].  The  same  .pdnciplee  are  recognized  in  Johnson's  ehan- 
oery  zepoMi<l  Johrb.'Oh.  141^^  S96;'  A  Id.  ^It),  afeid  numerous 
other  English  and  American  cases  to  which  they  refer. 

The  present  is  not  a  case  of  copartners  asking  to  have  an  ac- 
count taken  of  the  copartnership  effects  and  debts,  and  a  settle- 
ment decreed  between  them,  btit  of  a  person  who  was  only  a 
nominal  jMortner  in  one  firm,  asking  to  haye  the  property  of  a 
new  and  different  firm  applied  to  the  payment  of  claims  idleged 
to  have  grown  out  of  prerious  liabilities  of  the  old  firm,  without 
haying  first  estabHdxed  ^y  legal  cdaim  against  the  new  firm,  or 
indeed  doing  so  against  the  partners,  other  than  himself,  of  the 
dd  firm.  But  it  is  most  eyident  that  the  complainant  is  not 
without  entire  and  adequate  relief  at  law.  He  has  a  perfect 
zemedj  on  the  indemnity  bond,  and  although  one  of  the  ob- 
ligors may  reside  out  of  the  state,  still  he  may  proceed  against 
4ioee  wIbo  vsside  hete,  and  against  those  who  may  reeide  dse- 
^(Aere,  izi  I3ie  places  of  their  residence,  or  he  may  proceed  under 
the  attachment  law,  against  such  as  are  non-residents.  For 
these  reasons  we  are  of  opinion  that  the  judgment  of  the  circuit 
court  should  be  reyersed,  and  the  biU  dismissed  for  want  of 
equity  on  its  face. 

Judgment  reyersed.  _ 

XOEUirr  whl  hot  BmsBTAnr  a  Gaxxknoa's  Bnx  nnlwi  all  remady  at  law 
has  been  previoaaly  fghanated  by  the  craditor:  McCownd  v.  DiekMmf  43  SI. 
100;  and  generally  eqtd^  will  not  take  jnriadiotion  unleai  there  is  no  remedy 
at  law:  Andrewt  t.  AiZliwm,  fiOikn.  8S2,  both  relying  upon  the  principal  ease. 
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or  Lavd  oh  «hb  Shabbs  vob  a  8ikolb  Obof,  whoM  ihAra  b  Id  bt 
deliTered  to  him  off  of  the  premiaee,  is  to  be  r^gftrded  aa  entitled  to  sabk 
shaze  aa  rent,  and  aa  not  haTing  a  right  to  any  part  prior  toita  aeveraaoa. 
Before  auch  aereranoe,  the  lessee  is  the  only  person  who  can  maintniB  an 
aotion  of  trespass  fbran  entry  upon  the  land. 
Iarino  ok  TBI  Shibis  fo&  A  SiKOLB  Crop,  wfaon  the  landlflnd  ia  to  *«- 
oeiTe  hia  ahare  on  the  premiaea,  ia  not  naoallyregaided  aa  a  leasing  of  t^ 
land.  In  snoh  ease  the  leaaor  must  soe  alone  for  breaking  and  entsrip) 
the  oloae,  while  for  an  injnzy  to  the  oropa  both  parties  most  Join. 

Wbhoii  to  th6  Xa  Gkange  cizotdt. 

•T.  B.  Hawe^  for  the  plaintiff. 

T.  Johnson,  tor  the  defendant. 

Dmwki,  J.  Treflpass  guare  dauMum  JregU.  Flea,  genend 
iflsue;  Terdiot  and  judgment  for  plaintiff.  The  oonrt  inatruoted 
the  jnxy,  that,  if  the  leaaor  of  land  for  the  pnzpoae  of  raising 
thereon  a  single  crop  on  shareB,  was  to  receive  his  share  of 
the  product  standing  on  the  grotind»  he  would  not  be  a  tres- 
passer by  entering  on  that  part  of  the  dose  on  which  his  share 
was  growing;  bat  if  the  tenant  was  to  deliver  to  him  his  portion 
of  the  harvest  on  other  premises  than  those  let,  the  tenant  alone 
could  maiTitain  trespass  for  a  breach  of  the  dose,  conmutted 
during  the  term  of  letting.  The  defendant  excepted  to  this 
charge.  The  record  contains  no  evidence,  but  as  the  instruc- 
tion was  given,  we  must  presume  it  to  have  been  pertinent  to  the 
merits  of  the  cause,  and  we  think  it  was  correct.  The  first 
brandi  of  the  charge  contemplates  a  case  in  which  that  part  of 
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the  crop  which  belonged  to  the  landlord,  was  situated  in  a  des- 
ignated portion  of  the  premises  let.  Under  such  drcnmstanoes, 
these  can  be  no  doubt  of  his  right  of  entry  upon  that  ground,  as 
owner  of  the  soil — and  as  the  exclusiye  proprietor  of  the  crop 
upon  it.  Indeed,  had  he  owned  the  herbage,  and  not  the  land, 
bis  right  would  haye.  been  the  same,  and  he  could  maintain 
treepass  quare  clausum  for  an  injury  to  the  emblements:  Wthon 
T.  Mackreth,  8  Burr.  1826;  CroJyy  y.  Wadswarth,  6  East,  602. 

The  doctrine  contained  in  the  latter  branch  of  the  instruction 
IB  of  a  more  doubtful  character.  It  has  been  held  that  a  letting 
on  shares  for  one  season  is  not  a  lease;  that  the  latter  alone  can 
maintain  trespass  for  breaking  and  entering  the  close;  and  that 
the  season's  product  is  the  joint  property  of  both  parties  con- 
cearDed«  for  an  injury  to  which,  they  must  join  in  the  action: 
BBure  eiaLY.  Odey,  Cro.  Eliz.  143;  Bradish  ▼.  Schenck,  8  Johns. 
151.  In  the  former  of  these  cases,  the  court  said,  that,  had  the 
letting  been  for  two  or  three  crops,  the  rule  as  to  the  right  of 
the  owner  of  the  land  to  sustain  an  action  for  breach  of  the 
close  would  have  been  different.  We  do  not  perceiye  the  rea- 
son of  this  distinction.  The  possession  of  the  tenant  for  the 
purpose  of  raising  one  crop  is  as  complete,  for  the  time  being, 
as  if  his  right  extended  to  the  production  of  two  or  three  crops. 
Bat  the  present  case  is  distinguishable  from  those  last  quoted 
in  this:  here,  the  landlord's  share  of  the  harvest  was  to  be  de- 
liyered  to  him  off  the  premises  let;  in  them,  it  was  not  so.  In 
this  case,  therefore,  the  owner  of  the  boU  was  not  jointly  inter- 
ested with  the  producer  in  the  crop  while  it  was  growing.  His 
light  to  a  portion  of  it  accrued  after  sererance,  and  on  the  d»* 
lirexy  of  it  to  him  on  other  ground  than  that  on  which  it  grew. 
His  share  was  in  the  natnreof  rent,  and  until  that  was  deUvered, 
the  exclusiye  ownership  of  the  crop  was  in  the  raiaer  of  it;  and 
in  him,  agreeably  to  the  cases  cited  from  Burrow  and  East, 
was  the  right  to  maintain  this  action.  This  principle  is  also  sus- 
tained by  a  case  in  point,  dted  in  BulL  N.  P.  85,^  and  in  Bel. 
N.  P.  1341. 

Several  instructions  were  asked  for  and  refused,  but  whether 
correctly  or  erroneously  we  know  not,  as  the  record  does  not 
inform  us  of  the  facts  upon  which  they  were  predicated.  It  is 
probable,  however,  they  involved  the  same  principles  as  the 
charge  which  we  have  considered. 

By  OoDBT.  The  judgment  is  a£Srmed,  vrith  three  per  cent, 
damages  and  costs. 

1.  fr«{dkT.JSra<l. 
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Wa3EBS  tBX  TEVAifT  Pat8  B18  ExBTT  With  a  share  of  the  erop  to  be  nifled, 
the  diviaion  to  be  ttade  atharrettiagtfaiie,  landlord  and  tODiat  each  to  lava 
falB  ownaharo,  tha  laadlord  haa  an  intafeijt  m  the  eroi^ttadlfv  whkh  is  aabje^ 
sale  nnder  exeootion  before  the  time  for  divisum  has  anived:  Lindle^  t. 
KeUey^  42  Ind.  303,  citing  the  principal  case. 

Lsrmvo  ov  Land  on  Sha&bs  constitates  the  lessor  and  lessee  tenants  in 
common  of  the  crop:  2>e  Mott  v.  Hafferman,  18  Am.  Deo.  443.  Bat  it  waa 
held  in  DooMom  T.  P«rhir,28Id.  547,  that  if  the  vea*  was  two  tons  of  hay 
delivered  from  the  farm  to  the  lessor,  the  property  in  the  hay  xaiaad  an  the 
farm  xamained  in  the  tenant  antil  he  had  severed,  set  apart»  and  delivered  to 
the  landlord  his  proportion.  See  also  note  to  BaUep  t.  FSUdnrown,  Id.  531; 
l>€aver  ▼.  Bice^  84  Id.  838. 


Hill  v.  Owbk. 


i» 

Loaa  or  PnonatTr  of  a  Gubst  while  in  ohai^  of  an  Innkaspar  is  anffideni 

pHma/acU  to  charge  the  latter  with  negligence. 
Innkxspxb  is  Pbdca  Faois  Liable  for  a  horse  which,  being  deliT«Ked  to 

him  In  a  healthy  condition  In  the  evening,  is  foond  dead  the  nazt  mufn* 

ing.    To  exonerate  himself  he  most  prove  that  the  horse  reoeivisd  proper 

can  and  attention. 

H.  L.  Livingston  <md  C  P.  Hester^  tat  Qie  appeUant. 
W.  P.  Bryant  and  A,  Kinney ^  tor  the  appellee. 

Dkwxt,  J.  Case  against  an  iimkeerper  for  8oeorele88l7iiiaiiag<- 
ing  a  hoi»e,  placed  in  his  keeping  lyy  a  guest,  that  the  aniaial  <sa^ 
to  his  death.  Plea,  not  guilty.  Yerdiot  tor  the  plaintiff;  mo- 
tion for  a  new  trial  overraled,  and  jndgmMiton  the  verdict.  The 
plaintiff  having  introduced  testimony  tending  to  prove  that  the 
horse  was  delivered  to  the  defendant,  as  an  innkeeper,  apparently 
in  a  healthy  condition,  in  the  evening,  and  that  he  was  found 
dead  in  the  defendant's  stable  on  the  next  morning— the  court 
instmcted  the  juiy,  that  the  delivery  of  the  horse  to  the  defend'- 
ant,  and  the  deaib  of  the  animal  before  redeliveiy  to  the  gueet» 
were  prima  facie  evidence  of  negligence  in  the  innkeeper,  and 
that  it  was  incumbent  on  the  latter,  to  save  himself  from  re- 
^)onsibility  for  the  loss  sustained  by  the  plaintiff,  to  show  that 
the  horse  had  been  properly  attended  to. 

It  is  contended  that  this  instruction  is  not  justified  by  the  law. 
In  determiningthis  point  we  are  notcalled  upon  to  decide,  whether 
an  innkeeper  is  under  the  same  rigid  liability  for  the  loss  of  prop- 
erty committed  to  his  care,  that  a  common  carrier  is  subjected  to 
by  a  like  event.  On  this  subject,  there  is  not  an  entire  uniformity 
of  opinion  among  legal  writers.  But  that  the  loss  of  the  prop- 
erty of  a  guest  from  a  common  tavern  is  prima/acie  evidence  of 
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wtfignnoe  ea  the  part  of  its  lEaep«c»  aad»  unexplained, 
to  ronder  him  liaUe,  ive  beliere  to  be  a  doctrine  ivith  regard  to 
which  ihefe  isnodoviU:  Stmey  on  Bail.  814;  Burgess  ▼.  Clemenia, 
4  Miacu  A  SeL.  806.    It  is  trae^  we  hate  seen  no  case  against  an 
inakeepier,  in  whieh  the  lass  complaiaed  of  was  caused  bj  the 
death  of  an  animal.    Bat  as  ihis  kind  of  loss,  like  that  oocap 
fdoned  by  the  absence  of  property,  must  take  place  under  droum- 
etanoes  which  may  or  may  not  excuse  the  defendant,  as  the  &cts 
may  be,  we  see  no  reason  to  distinguish  between  them  in  the 
application  of  the  rules  of  cTidence,  making  the  loss  in  the  latter 
erent  prima  facie  evidence  of  negligence,  and  in  the  former  re- 
qtdiing  fhe  pl&intifP  to  go  further  and  show  the  acts  of  neglect 
which  produced  the  loss.    The  policy  of  the  law  has  devolyed 
upon  innkeepers  a  serere  liability,  lest  they  may  be  tempted  by 
motires  of  gain  to  collude  with  evil^disposed  persons,  and  a£Eord 
fftcilitieftin  purloining  the  property  of  their  guests.    This  rea* 
son,  we  are  aware,  does  not  apply  to  the  loss  of  property  ren- 
dered useless  by  death;  but  as  the  tayem-keeper  has  it  more  in 
his  power  to  give  to  such  an  event  the  appearance  of  inevitable 
accident,  by  throwing  around  it  delusive  circumstances,  than 
the  owner  of  the  property  has  to  do  away  that  appearance,  we 
think  there  is  sufficient  reason  why  the  death  of  an  animal,  while 
in  his  keeping,  should  be  considered  sufficient  to  charge  him 
with  the  loss,  unless  he  can  exculpate  himself  by  showing  due 
care  on  his  part. 

The  dronit  court,  in  our  opinion,  committed  no  error  in  the 
charge  given  to  the  jury.  We  have  looked  through  the  evidence 
and  do  not  feel  disposed  to  disturb  the  verdict. 

By  CousF.  The  judgment  is  affirmed,  with  one  per  cent,  dam- 
ages  and  costs. 


Paoov  or  Loss  ob  Iztjubt  to  «hb  Pbofsbtt  or  a  Ouist  wUle  ia  Miiiiii* 
keeper's  poencirion,  ig  BofSoieiit  to  charge  the  latter,  prima  /ade:  Laird  ▼. 
Bkkoldf  10  Ind.  212.  Thla  becaoae  a  prima  facie  caae  of  negligence  is 
thereby  made  out.  The  liability,  hovever,  depends  entirely  upon  the  exist* 
enoe  of  the  negligence;  there  is  no  inflexible  rule  of  law  which  in  the  case  of 
an  innkeeper,  as  in  that  of  a  common  carrier,  creates  a  liability  wherever  a 
loss  can  not  be  traced  to  the  act  of  Qod  or  of  pablic  enemies.  Therefore  an 
innkeeper  may  exonerate  himself  by  showing  that  the  lofls  was  not  dae  to 
any  n^lxgenoe  or  fimlt  npon  his  part^  or  upon  that  of  his  servants:  Id.  This 
latter  caae  overroles  some  of  the  dicta  in  Thkhtun  v.  Hcwardf  8  Blackf .  536, 
to  the  uihet  that  the  role  measuring  the  liability  of  common  carriers  and  o^ 
innkeepers  is  the  same.    Both  oases  cite  the  principal  case. 

LLiBiLRixs  09  MX  Inhssspib:  See  Albin  v.  Pretbjf,  29  Am.  Dec.  679, 
endnote 683:  ffaUenbahe  v.  Fi$h,  2i  Id.  SS;  Maaon^y.  Thampmni.  2!i Id. 47U 
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Towtan  v.  Havre  de  Grace  Bank^  14  Id.  254;  (XuieY.  Wiffffbu,  7  Id.  44a,  and 
note. 

Thb  BaKDBN  ov  Showuho  thx  EzxBom  or  Obdheakt  Gasi;  m  oidar 
to  ezampt  himaelf  from  liability  tor  Iom,  ii  upon  the  innkeeper:  Kewmm  v. 
Axon,  10  Id.  685.  PMof  of  loes  of  property  intnuted  to  *  beflee  aeeiDe  ib 
genenl  to  oonetitate  a  prima/<ide  oeae  of  negligenee^  ■nffidmit  to  efa«ge 
MariaU  ▼.  Levee  8.  G.  P.  Ob.,  29  Id.  468. 


Wbioht  v.  The  Sxaxb. 

[S  BL40KF0BD»  tSflL] 

ImnionanT  vob  Opsf  ahd  Notobioub  ADUunaT  ig  not  fwttfned  by  pieel 

of  oooeeional  illicit  interooone. 

J.  Piioher,  tor  Wright. 

TT.  J.  Peaalee,  tor  the  state. 

SuLLLiTAK,  J.  The  defendant  was  indicted  for  liTing  in 
open  and  notorious  adulteiy  with  a  certain  woman,  etc.  Plea> 
not  guilty.  On  the  trial,  the  jury  found  the  defendant  guilty. 
Motion  for  a  new  trial  oyerruled,  and  judgment  on  the  verdict. 
The  testimony  did  not  prove  a  "  living  together*'  as  is  required 
by  the  statute,  but  simply,  if  it  proved  anything,  an  occasional 
illicit  intercourse  between  the  defendant  and  the  woman  named 
in  the  indictment.  The  offense  consists  in  an  open  and  notori- 
ous cohabitation,  and  unless  it  be  of  that  character,  it  is  not 
indictable. 

By  OouBT.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.    Cause  remanded,  etc. 

An  Oooasional  Act  of  Illicit  Intebooubsb  will  not  oonstitate  the  crime 
of  living  in  open  and  notorious  adultery;  therefore,  where  an  affidavit  oliargea 
bat  one  such  act,  the  information  predicated  thereon  will  be  quashed:  State 
v.  Oartrellf  14  Ind.  280;  and  where  a  statute  deprives  a  wife  who  has  left  her 
husband  and  is  "  living  in  adultery"  at  the  time  of  his  death  of  any  part  d 
his  estate,  it  will  not  answer  the  requirements  of  the  statute  to  show,  in  ad* 
dition  to  the  desertion  of  the  husband  by  the  wife,  one  isolated  act  of  adnlp 
tery  by  her:  Oaylor  v.  JHeHenry,  15  Id.  383. 


Haywobth  v.  Wobtsuskxcgs. 

[5  BiAOKWOwa,  aei.] 
Pabol  Bvidbncb  to  Pbovs  that  a  Bill  of  Sale  was  JroBam^jm  s 
MoBTOAOB  is  admissible  in  an  action  of  assumpsit. 

jr.  jr.  May,  J.  B.  Ray,  and  C.  H.  Tsst,  for  the  plaintilt 
•T.  8.  Newman,  for  the  defendants. 


May,  1840.]       HatWobth  v.  Wobthingtoh.  127 

Dbwxt,  J.  Aflsompsit;  plea»  general  issoe;  Teidiot  and  jodg- 
ment  for  the  plaintiflh  below.  On  the  trial  of  the  canae, 
the  pifMTififlg  gave  in  evidence  to  the  jury  an  instrument  of 
inithig  ezeoated  bj  one  James  Hajworth,  acknowledging  an 
absolute  sale  by  him  of  a  quantity  of  bacon  to  the  plaintifb. 
The  defendant,  who  claimed  the  same  bacon  under  a  subsequent 
purchase  from  James  Hayworth,  offered  to  proTC  by  parol  the 
instrument,  a  bill  of  sale,  under  which  the  plaintifb  claimed, 
though  absolnte  upon  its  fiice,  was  designed  hy  the  parties  to  it 
to  be  only  a  mortgage  to  secure  a  debt  which  Hayworth  owed  to 
the  plaintiib,  and  which  the  defendant  contended  had  been  sat- 
isfied. The  plaintiffs  objected,  and  the  court  rejected  the  eri* 
dence. 

It  has  frequently  been  decided  that  deeds  for  the  conTeyance 
of  real  estate,  unconditional  in  their  terms,  might  be  shown  by 
parol  testimony  to  be  intended  by  the  parties  as  mortgages. 
These  decisions  are  based  upon  the  assumption,  that  the  admis- 
sion of  such  eyidence  is  necessary  for  the  prerention  of  fraud: 
CSas.  temp.  Talbot,  62;  King  t.  Neunnan,  2  Munf.  40;  Strong  ▼. 
SKewarl,  4  Johns.  Oh.  167;  Dunham  t.  Dey,  16  Johns.  666  [8 
Am.  Dec.  282];  WdUon  t.  Oranh/s  Adm'r,  14  Wend.  63;  Van 
Buren  t.  Ohnstead  et  a2.,  6  Paige,  9.  And  the  same  principle 
has  been  more  than  once  recognized  by  this  court:  Abcm  y. 
BumeU,  2  Blackf.  101;  OonweU  ei  al.  t.  EviU,  4  Id.  67;  Blair  ▼. 
Bass,  Id.  639.  We  are  unable  to  perceive  any  good  reason  for 
distinguishing  between  deeds  for  land,  and  bills  of  sale  of  per^ 
sonal  property,  in  this  particular;  and  in  the  only  cases  which 
we  hare  been  able  to  find,  in  which  the  question  has  been  raised 
in  respect  to  the  latter  kind  of  instruments,  the  distinction  has 
not  been  made.  In  Virginia,  it  has  been  held  that  parol  testi- 
mony may  be  receiyed  to  prove  that  a  bill  of  sale  purporting 
to  be  absolute,  was  really  intended  to  be  only  a  mortgage:  Chap- 
man's  Adm'x  t.  Ikimer,  1  Oall,  244  [1  Am.  Dec.  614];  Bobertson 
▼.  Campbell  et  al.,  2  Id.  421;  Dabney  et  al,  ▼.  6hreen,  4  Hen.  ft 
M.  101  [4  Am.  Dec.  603].  The  circuit  court  erred  in  rejecting 
the  parol  evidence  offered  by  the  defendant. 

By  OouBT.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.    Oause  remanded,  etc. 

IhsD  AnoLvn  ov  in  Face  mat  bs  Showk  bt  Pabol  Evxdxnos  to 
h»Te  been  intended  aa  and  to  be  a  mortgage:  Oraine  ▼.  Buehanan,  29  Ind.  572; 
Smith  T.  PoHb,  22  Id.  61.  In  both  of  theee  oaaea  the  deeda  were  of  real 
eatate,  bat  both  relied  upon  the  principal  caae.  Thompson  t.  PaUon,  15  Am. 
Dee.  44,  held  that  parol  evidenoe  waa  not  admiaaible  to  ahow  an  abaolute  bill 
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of  ttl0  to  liATe  bMB  intendad  m  a  mortgagB.  Hm  oaircnt  of  nodocft^  dft- 
oUou  li  othenriie:  8ee  note  to  that  oase.  Tho  point  deddad  in  tha  prin* 
olpaA  oaaa  1%  that,  at  \mw,  a  deed  or  bHl  ol  Mia  oan  be  riiown  to  be  a  mori- 
g!kg$t  aad  kfr  opeaAioii  aa  a  oanwyMMa  of  the  legal  tfiHe-  aveided  Hub 
qoeation  waa  very  thoroq^y  dJeeaeaed  by  Joatiea  BhodaBb  in  hfo  diatenflivig 
opinion,  in  Jaek$on  v.  Lodffet  96  GaL  07.  He  there  show*,  to  oor  eatiafaolainn, 
that  the  aathoritiea  in  harmony  with  the  prindpal  oaee  are  wrong  in  prin- 
ciple and  daageroQB  in  their  operation.  Ihie  opinion  waa  Babaeqnently 
adapted  bgr  a  majoiity  of  the  eaoM  ooart»  m  i7«i0*ea  t.  Dmri$t  4»  CbL  117, 
asad  haa  ain^  beao  rtgaadad  aa  a  oaffiaat  aspoailioii  of  tha  law  in  (MiaBtm& 
Dcwngori  ▼.  Twrj^  ^  Id.  097;  Stpimaa  ▼.  Grtfforjit  40  Id,  98;  P<a»  v. 
OaOardo,  02  Id.  206L 
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through  and  with  eaoh  other.  Itiaaoffieiantif  itefaacgathatdafeodaatai 
with  f oroe  and  arma,  nnlawfkUly  and  ziotooaly  aaaembled  and  gathered 
themaelTea  together  to  diitorb  the  peace  of  the  atate*  and  being  ao  aaaem- 
bled, then  and  there  made  a  great  noiae,  dfatorbanoe,  riot,  and  tamnlt, 
and  then  and  theaa  nnlawfally,  riotoody,  ete*,  remained  and  oontinned 
tegethar,  mafciag  each  naiae^  riot^  tomnl^  and  diatufaanee  for  tha  apace 
ait  eto. 


^.  J.  Peadee^  for  the  stale. 

J.  Jf.  JohnsUm,  for  the  defendants. 

SuixirAiT,  J.,  The  defendants  were  indioted  for  a  riot.  The 
indictment  cbazges  that  the  defendants^  on»  eto*,  with  foroe  and 
arms,  did  unlawfully,  riotously,  etc.,  assemble  and  gather  them- 
selyes  together  to  disturb  the  peaoe  of  the  state,  and,  being  so 
assembled,  did  then  and  there  make  a  great  noise,  distorbaEoe, 
riot,  and  tumult,  and  then  and  there  unlawfully,  riotously,  etc., 
remained  and  continued  together  making  such  noise,  riot,  to- 
mult,  and  disturbance,  for  the  space,  etc.,  and  then  and  there 
fought  through  and  with  each  other,  eto.  Plea,  not  guilty,  and 
verdict  against  the  defendants.  Motion  in  arrest  of  judgment, 
on  the  ground  that  it  is  not  alleged  in  the  indictment  that  the 
defendimts  riotously  fought  through  and  with  each  other,  etc. 
The  court  arrested  tiiie  judgment  and  discharged  the  defendants. 
If  the  allegation  in  the  indictment,  that  the  defendants  fought 
through  and  with  each  other,  were  necessary  to  complete  the 
offense  for  which  the  defendants  were  indicted,  it  would  have  been 
necessary  to  aver  that  it  was  done  riotously.  But  the  indictment 
would  have  been  good,  had  that  clause  been  omitted  altogether. 
The  common  law  and  statutory  definitions  of  a  riot  are  substanr 
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{he  sazoe,  and  at  oommoit  law,  an  indictment  without  the 
daufle  zefatxed  to  would  be  good:  2  Chit.  Cxim.  L.  488;  Arohb. 
dim.  Pr.  382. 

Bj  OoDBT.  The  judgment  is  zevened  wiili  costs.  Oaivie  re- 
manded, with  instroctions  to  the  cixooit  court  to  vender  judg- 
ment on  the  Terdiot. 

ir  18  A  Bmr  wharwrer  thiM  or  mora  do  an  aofe  in  a  vidUnt  and  tmnnltaosa 
flMmiar,  wh^tbflr  or  not  tha  aot  ia  in  itMlf  nnlawfol:  Bphari  t.  AMa^4SInd. 
275^  citing  the 


•.;!:«■ 


V.  Tabbso^ob. 

[9  BL40K»OBD,  41t.] 

Kir  nr  a  Booa  vat  bx  trx  Snajxcr  or  Laboint.  It  la  not  ao  fur  real 
aalata  aa  to  pravant  a  oonviotion  for  its  tfaaCt  Wofda  art^  theretoa, 
alanilanwia  widah  aocnaa  a  p«caon  of  ataaling  a  kagr  oat  of  a  door  in  tba 
room  of  abooaa. 


E.  O.  Qregcryf  lor  the  appellant. 

J7.  8.  Lane  and  8,  O.  WiUaon,  for  the  appellee. 

Sbwkt,  J.  .  This  was  an  action  of  slander.  The  woids 
laid  in  tbe  dedaiation  to  have  been  spoken  bj  the  defendant 
of  the  plaintiff,  among  others,  are,  *'He  broke  into  my  room 
and  stole  the  key.''  Plea,  not  guilty.  Verdict  and  judgment 
for  plaintiff.  There  was  evidence  thi^  the  defendant  said  of  the 
plaintiff,  "  He  broke  into  a  room  of  my  house,  and  stole  the  key 
out  of  the  dooar."  The  defendant  moved  the  court  to  instruct 
the  jury,  "  That  the  key  in  the  lock  of  the  door  of  a  house,  and 
belonging  thereto,  is  part  of  the  realty,  and  not  the  subject  of 
larceny,  unless  the  same  is  first  severed  from  the  realty  by  one 
act,  and  then  stolen  by  another  and  distinct  act.''  The  couii 
refused  the  charge. 

This  refusal  gives  rise  to  a  question  not  free  from  technical 
difficulties.  It  was  anciently  decided  in  England  that  ^bftH^OT 
and  other  assurances  of  real  estate,  and  the  diest  in  which  they 
were  kept,  savored  so  much  of  the  realty,  that  they  could  not 
be  the  subjects  of  theft.  But  it  was  held  in  a  later  case,  that  a 
window-eash  not  hung  or  beaded  into  the  frame,  but  fastened 
there  by  laths  nailed  across  so  as  to  prevent  it  from  faUing  out, 
was  the  subject  of  larceny:  Bex  v.  Hedgea^  1  Jjeach  0.  0.  201. 
It  is  not  easy,  on  principle,  to  reconcile  these  decisions.  The 
latter  case  turned  on  the  point,  that  the  temporary  ^«^«^^"'"g  of 
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fhe  window-aaah  did  not  make  it  a  fixtore.  Certainly  title 
papers,  and  the  tnink  whicli  contains  them,  are  not  fixtures. 
Thej  are  as  removable  as  any  kind  of  personal  properly.  But 
such  papers  descend  to  the  heir,  or  pass  to  the  porbhaser  of  the 
estate  to  which  they  belong.  There  is  good  reason  why  they 
should  do  so;  the  safety  of  titles,  of  which  they  are  the  eridence,. 
requires  it.  But  would  not  the  window-sadi  have  taken  the 
same  course  in  the  eyent  of  a  descent  cast,  or  alienation,  of  the 
house  to  which  it  was  attached?  Weseeno  neceesaiy  or  reason* 
able  connection  between  the  role  that  tide  papers  shall  pass 
with  the  estate,  and  the  principle  which  has  been  made  to  ex- 
clude them  tram  the  possibilily  of  being  feloniously  stolen. 
Indeed,  the  spirit  of  that  vexy  role — ^haying  the  security  of  titie 
for  its  object— is  violated  by  withholding  from  the  evidences  of 
titie  the  protection  of  criminal  justice.  If  all  the  technical  con- 
sequences of  considering  charters  and  deeds  as  a  part  of  the  real 
estate  were  to  be  carried  out,  their  owner,  if  dispossessed,  would 
be  obliged  to  resort  to  an  action  of  ejectment,  or  writ  of  rights 
to  recover  them — a  conclusion  scarcely  more  absurd,  than  the 
iootrine  that  they  can  not  be  the  subjects  of  larceny,  which  is 
itself  nothing  but  a  technical  deduction,  and  not  yezy 
drawn  from  the  premises  assumed  as  its  foundation. 

There  are,  certainly,  various  purely  personal  chattels, 
at  common  law  go  the  heir,  with  regard  to  which  theft  may  be 
committed,  namely,  some  species  of  heir-looms,  and  things  in 
the  nature  of  heir-looms — such  as  carriages,  tables,  utensilSy 
and  fomitore,  coat-armor,  and  pennons,  etc.  On  the  contrary^ 
there  are  things  which  go  to  the  executor,  the  taking  of  whidi 
with  whatever  intent  is  but  trespass,  and  not  larceny.  Emble- 
ments not  severed  from  the  ground  are  of  this  character.  But 
reasoning,  analogous  to  that  which  excludes  charters  and  deeds, 
though  they  have  no  actual  connection  with  the  freehold,  from 
being  the  subjects  of  larceny — ^because  they  pass  with  the  real 
estate — ^would  include  within  those  subjects  emblements,  for 
they  follow  the  personalty,  though  they  are  attached  to  the  soil. 

It  is  true  that  the  keys  of  a  house  follow  the  inheritance;  and 
the  imters  who  lay  down  this  doctrine  make  no  distinction 
between  keys  in  the  lock,  and  those  in  the  pockets  of  their 
owners.  They  are,  nevertheless,  not  fixtures,  but  personal  prop- 
erty, which,  from  a  role  of  law  founded  on  public  convenience, 
like  titie  papers,  go  vrith  the  land.  And  as  no  decision,  so  far 
as  we  know,  has  as  yet  ranked  them  among  the  articles  upon 
which  larceny  can  not  be  committed,  and  as  we  see  no  good 
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vBMon  for  canTing  the  doctrine  of  exemption  &rther  than  it  has 
aheadj  gone,  we  feel  at  liberty,  upon  the  authority  of  Bex  v. 
EedffeSy  mjtpra,  as  well  as  on  principle,  to  decide  that  aa  ''per- 
sonal goods''  they  are  within  the  purview  of  our  statute  relative 
to  crime  and  punishment,  and  are  the  subjects  of  theft:  B,  S.» 
1838,  p.  207. 

The  circuit  court  conmiitted  no  error  in  refusing  the  inatmo- 
tion  to  the  jury  which  was  asked  for  by  the  defendant. 

By  Comer.  The  judgment  is  a£Snned,  with  one  per  cent,  dam* 
ages  and  costs. 

A  Tiiui  Died  n  a  Pbbsonal  Ohattkl,  bat  io  ooimeoted  with  and  esBen- 
tal  to  the  real  estate  to  which  it  relates  that  it  deacenda  with  it  to  the  heir; 
hut  nevertheleas  ita  detention  may  foond  an  action  of  detbnie:  Wibon  t.  By* 
hoUt  17  Jnd,  301,  citing  and  relying  upon  the  principal  case. 


GhANOB  V.  GOMBOBSIONEBS  OF  GlAY  GoIHSTY. 

(6  BlaOSVOBD,  441.] 

OoiTOtAor  CAN  HOT  BS  RssoiirDBD  BT  Oks  Pabtt,  unleas  the  other  can  bo 
placed  in  the  aame  situation  as  when  the  contract  was  made. 

FBB80H  SuxD  TO  Bbooveb  BACK  MoNXT  Pato  him  on  a  contract  which  he 
did  not  folly  perfonn,  may,  under  the  general  issne  to  defeat  the  action, 
ahow  that  he  performed  work  under  the  contract. 

J.  OowgiU,  for  the  plaintiff. 

A.  Kitmey  and  S.  B.  (Jookins,  for  the  defendants. 

SumvAK,  J.  This  was  an  action  of  assumpsit,  brought 
hj  tbe  commissioners  of  Clay  county  against  Chance  for 
money  had  and  received.  Plea  non  assumpsit.  Verdict  and 
judgment  for  the  plaintiffs.  The  facts  of  the  case  were,  that  in 
March,  1835,  the  board  of  commissioners  of  Clay  county  em- 
ployed Chance  to  remove  certain  obstructions  to  the  navigation 
of  Eel  river,  for  which  he  was  to  receive  the  sum  of  eight  hun- 
dred dollars.  The  work  was  to  be  completed  on  or  before  the 
first  Monday  of  May,  1836.  It  was  proved  that  Chance  had  re- 
ceived the  sum  of  four  hundred  and  eighiy-seven  dollars  in 
part  payment  of  the  work  and  labor  so  to  be  performed  by  him. 
It  was  further  proved  that  he  had  performed  a  part  of  said 
work,  but  that  he  had  not  completed  it  on  the  day  agreed 
upon,  nor  at  the  time  of  the  commencement  of  the  suit.  On 
the  trial,  the  defendant  offered  to  prove  the  amount  of  labor  x)er- 
foimed  by  him  in  removing  said  obstructions,  but  the  plaintiffs 
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obj^pted  to  the  teBtimonj,  and  the  ooort  excluded  it,  to 
Uie  defendant  excepted. 

The  only  question  to  be  decided  is,  whether  the  action  for 
money  had  and  receiyed  can  be  maintained  on  the  facts  above 
stated?  The  contract,  it  appears,  was  in  part  performed  by  the 
defendant,  but  not  completed  at  the  time  agreed  upon.  The 
plaintiffs,  howeyer,  had  deriyed  a  partial  benefit  from  the  labor 
of  the  defendant.  Under  such  circumstances,  a  contract  can 
not  be  destroyed  in  Mo  by  one  of  the  parties.  A  contract  can 
not  be  rescinded  by  one  party,  unless  both  parties  can  be  placed 
in  the  same  situation  in  whidi  they  stood  when  the  contract  was 
made:  Chit,  on  Con.  276;  Hunt  y.  8iUc,  6  Bast,  449;  Peten  ▼. 
Ooooh,  4  Blackf.  616.  In  the  present  case  that  could  not  be 
done.  The  plaintiffs  would  have  the  advantage  of  the  defend- 
ant's labor  without  compensation,  which  would  be  manifesiiy 
unjust.  If  the  defendant  has  not  fully  performed  his  contract, 
the  plaintifb  may  sue  on  the  special  agreement,  and  recoyer  the 
damages  sustained  by  them.  The  difference  between  the  sum 
advanced  and  the  value  of  the  work  performed  would,  in  that 
ease,  be  the  measure  of  damages. 

The  testimony  offered  by  the  defendant  and  rejected  hj  the 
court  ought  to  have  been  received.  The  defendant  had  a  ri^bi 
io  prove  that  the  contract  was  in  part  performed,  and  that  it 
could  not  be  rescinded  and  leave  him  in  the  same  situation  in 
which  he  stood  when  it  was  entered  into. 

By  CousT.  The  judgment  is  reversed,  and  the  verdict  set 
lMnde»  with  ooets.    Cause  remanded,  etc. 

As  ▲  oimuuLL  KVUi  a  ooatxaot  qmi  not  be  mdadtd  uvikm  thi  pirHni 
MDMj  be  xeplaoed  •»  ttaiu  quo:  CkMng  v.  iiTewe/^  9  Ind.  078,  dtingMid  esiMa* 
lag  the  prinoipsl  oMe. 

Oofmn  or  Bquitt  8xbk  m  mnoh  m  poarible  to  plaoe  pertiet  in  tkOm  qm 
nriiere  they  reeobkd  oootraoto:  IViflor  ▼.  PcfHet^  25  Am.  Deo.  166,  and  wbeie 
M  is  ■oogiit  to  reaoiad,  tbe  oontideration  aiiiat  be  ntnned:  IRuMU  v.  Oba- 
afaflfAttsi,  S  Id.  280;  and  if  thia  oan  not  be  done,  no  reaoiiaion  will  be  ipnmtadt 
Ihrrm  V.  Sim^pmm,  16  U.  116. 
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lULlfFBSSCm  V.  OliABX. 

FunsBt  Who  bab  vamK  Oomfmumd  to  Pat  ram  Wboui  ov  a  Fm 
DnVy  osn  not  me  his  oopartiier  »t  law  for  *  oontribiiilon  whik  tbo  m» 
oonnti  of  the  partnonhip  remain  unsettled. 

Hb  DlBriHCA'lON  BXDTB  BSTWXBN  A  COMTUIJWBT  AND  A  VoLUHTAET  PaT-> 

Msmr,  witb  respect  to  the  rights  which  the  one  or  the  other  conlen  npoB 
a  partner. 

AflBUMPflXT.    The  cpixiion  states  the  &ots. 

Shuck,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

By  Court,  Mabshall,  J.  This  action  of  assumpsit  was  brought 
bj  Lawrence,  to  recoTor  from  Clar^  one  half  of  the  amount  of 
a  judgment  obtained  against  the  former,  and  paid  by  him,  on  a 
note  executed  by  both  as  principals.  It  appeared  in  evidence, 
however,  that  Lawrence  and  Clark  were  partners  in  the  purchase 
and  sale  of  horses;  that  this  note  was  executed  by  them,  for  the 
price  of  certain  horses  purchased  by  them  in  the  course  of  their 
partnership  business;  that  other  joint  purchases  had  been  made» 
and  other  similar  notes  executed  by  them,  and  that  the  partner- 
ship concern  was  still  unsettled.  Under  these  circumstances^ 
the  circuit  court  was  of  opinion  that  an  action  at  law  could  not 
be  maintained  by  one  partner  against  the  other.  And  a  verdict 
and  judgment  haying  been  rendered  in  conf onoiiy  with  that 
opinion,  its  propriety  or  impropriety  is  the  only  question  pre- 
sented for  our  revision. 

Li  support  of  the  action,  we  have  been  referred  to  the  case  of 
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Priichard  ▼.  Ford^  1  J.  J.  Marsh.  545,  and  the  authoxUy  there 
cited.  There  is  nothing,  either  in  the  facts  of  the  case  of  Priich" 
<xrd  T.  Ford^  or  in  the  decision  of  the  court  as  applicable  to  them, 
which  gives  countenance  to  the  action  under  the  circomstances 
of  this  case.  The  opinion  delivered  in  that  case  recognizes  the 
general  role,  **  that  an  action  at  law  can  opt  be  maintained  bj 
one  partner  against  another  for  a  partnership  concern/'  bat  pro- 
ceeds to  state  several  hypothetical  cases  (none  of  which  are  like 
the  present)  which  would  not  come  within  the  role,  or  would 
form  exceptions  to  it;  and  on  the  authority  of  Gow  on  Partner- 
ship, state  the  general  proposition  that ''  a  partner  who  pays 
solely  a  demand  on  the  firm,  may  Tnaintain  assumpsit  for  it,  es- 
pecially after  dissolution.''  This  proposition  (without  the  qual- 
ification) is  to  be  found  in  Gow  on  Partnership,  Philadelphia 
edition  of  1830,  page  30.  But  on  examination  of  the  authorities 
there  referred  to,  it  appears  that  this  particular  position  was 
neither  involved  nor  decided  in  any  of  the  cases:  Abbot  v.  SmUh^ 
2  Bl.  947;  Merrytoeather  v.  Nixon,  8  T.  B.  186;  Evans  v.  YeaU 
hard,  2  Bing.  186.^  In  neither  of  these  cases  were  the  plaintiff 
and  defendant  partners,  unless  they  be  so  called  in  the  case  of 
Jfenyweather  v.  Mxon,  which  was  an  attempt  by  one  defendant, 
who  had  paid  the  whole  of  a  judgment  obtained  against  him 
and  another  for  a  tort,  to  enforce  contribution  from  his  co-de- 
fendant in  an  action  of  assumpsit.    But  it  was  not  allowed. 

It  is  true,  however,  that  there  are  cases  in  which  one  partner 
has  been  allowed  to  maintain  assumpsit  against  another.  But 
upon  examination  of  such  cases,  it  will  be  found,  as  we  appre- 
hend, either  that  the  subject-matter  of  the  suit  had  never  prop- 
erly belonged  to  the  partnership  concern,  as  in  the  case  of 
Smiih  V.  Barrow,  2  T.  B.  476,  or  that,  if  it  ever  had  belonged  to 
the  partnership  concern,  there  had  been  some  distinct  and  ex- 
plicit act  of  the  parties,  by  which  distinct  and  s^Mirate  interests 
and  liabilities  had  been  created,  as  in  the  case  of  Foster  v. 
^^728071,  Id.  479,  and  Wight  v.  Eiinter,  1  East,  20;  and  it  may 
be  that  where  the  partnership  embraces  a  single  transaction,  the 
general  rule  would  not  apply. 

But  we  have  found  no  case  of  a  multifarious  partnership,  in 
which,  while  the  accounts  of  the  partnership  remained  un- 
aettied,  one  partner  has  been  allowed  to  recover  from  another, 
in  an  action  at  law,  either  an  alleged  excess  received  by  the  de- 
fendant of  a  particular  debt  due  to  the  firm,  or  the  alleged  ex- 
cess paid  by  the  plaintiff,  in  discharge  of  a  debt  due  by  the 

1.  SBInc.Us! 
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Ann,  Duiless  (he  porticolar  debt  had,  in  each  case,  been  sepa- 
rated  bj  xnntDal  act  of  the  parties,  from  its  connection  with 
their  genexBl  joint  concerns.  And  we  do  not  perceive  any 
floUd  c^roond  tor  distinguishing  between  the  sole  payment  of  a 
partnerahip  debt  by  any  partner,  out  of  his  private  means,  and 
the  reception  and  appropriation  of  an  entire  partnership  debt  by 
one  partaier  tor  his  private  use.  As  between  the  partners,  the 
duty  of  contribution,  in  the  first  case,  as  well  as  the  right  of 
participation  in  the  latter,  depends  upon  the  state  of  the 
accounts  between  them;  and  for  the  ascertainment  and  settle- 
ment of  those  accounts,  if  they  extend  beyond  the  single  trans- 
action, the  action  of  assumpsit  is  not  the  appropriate  remedy, 
nor  a  jxixy  the  proper  tribunal. 

Acooidingly,  we  find  it  laid  down  in  Chitty  on  Pleadings,  vol. 
^»  I»go  4JS,  Spiingfield  ed.,  1883,  ''  that  in  case  of  a  general 
unsettled  account  between  partners,  one  who  has  been  compelled 
to  pay  the  whole  of  a  creditor's  demand  can  not  sue  his  copart- 
ner at  law.''    For  this  position,  which  is  obviously  supported  by 
the  same  reasons  on  which  the  well-established  general  rule  is 
founded,  he  refers  to  the  case  of  Sobson  v.  CuHiSy  1  Stark.  78, 
by  which  the  position  is  fully  sustained.    Without  going  into 
the  account  between  the  partners,  it  is  impossible  to  say  that  the 
defendant  is  debtor  to  the  plaintiff.    To  say  that  the  plaintiff 
having  shown  himself  in  advance  to  the  fiim  in  this  particular 
transaction,  it  is  incumbent  on  the  defendant  to  show,  if  he  can, 
that  by  reason  of  similar  advances  on  his  part,  or  otherwise,  he 
is  still  not  indebted  to  the  plaintiff,  would  be  to  make  a  settle- 
ment of  the  accounts  in  this  action;  while  on  the  other  hand,  it 
would  be  obviously  unjust,  and  might,  in  many  instances,  lead 
to  great  hardships,  as  it  certainly  would  violate  the  generally 
received  principles  on  the  subject,  to  allow  one  partner,  when- 
ever he  might  pay  a  particular  demand  against  his  fiim,  to  en- 
force contribution  by  action  at  law,  without  allowing  the  defend- 
ant to  show  that,  notwithstanding  such  payment,  he  owes  the 
plaintiff  nothing.   We  do  not  perceive  any  safe  ground  for  distin- 
guishing a  compulsory  from  a  voluntaiy  payment,  as  to  the  right 
which  the  one  or  the  other  should  confer  upon  a  partner.    And 
we  do  not  find  in  the  dicta  which  have  been  referred  to,  sufficient 
ground  for  departing  from  the  established  general  rule,  ina  case 
which  seems  to  stand  upon  the  same  reasons  which  support  the 
rule. 
Wherefore,  the  judgment  is  affirmed* 

Iiwnra,  J»,  did  not  sit. 


186  Qbat  v.  Commokwealth.  [Eentackj, 

0irB  tAxanOL  oulh  hot  Sus  Aitotbxb  at  Law  dui^  the  ooatfaniaiioe  4t 
Hm  ]StfMMrtlifp  and  wfthont «  mMuamt  oi  the  partaenfaip  aooouiti:  Onvw 
▼.  A-Jnesi  19  Am.  Deo.  649;  Mmray  ▼.  Bofftri^  7  Id.  406;  Bwdt^  t.  HatrrU^ 
80  Id.  660;  CawiMT.  JSiirle,  18  Id.  297;  iXmav.  (»»»  20Id.  266;  f^onnecfr 
▼.  Mcfaddoti^  6  Id.  484.  I£,  howeTer,  the  partnership  artiolee  proTide  for  a 
^Bviaton  <lf  pfote  before  iff  ternafnatKni,  an  action  may  be  luafartijtted  lor  the 
iMne  dttriiig  tbe  oontfaraanoe  of  the  partderahip:  Bvndetm  r.  PUmihwn^  2t 
H.46a. 


Obit  t;.  GoTSMOiscvmhiaa. 

(9  t^MMA,  800.] 

Lnmoi  TO  ait  1iibxtii>val  to  Kxxp  a  TATxiur  in  hie  **brii^  hooaa,**  la* 
olndea  a  frame  room  adjoining,  in  which  Uqnon  were  aold»  aotHrtlhat— d* 
ing  fQcb  room  and  tiie  briok  hoaae  were  nnoonneoted  by  a  ofwmiMW  door. 

Un  ov  A]>JOiimf o  Book,  in  raoh  oaae»  mnit  be  in  good  leith*  and  aa  tlw 
bar-room  of  the  tavenL 

XamonoDrr.    The  apimon  states  the  fseti. 
Jl  T.  mid  P.  C.  Morehead,  for  the  plaintifh. 
OateSf  attomey-general,  for  the  ooxnincmwealih. 

By  Court,  Bobxbtbon,  C.  J.  If,  as  found  by  the  jury  and  ad* 
judged  by  the  court,  the  plamMUs  in  error  were  guilty  of  keep* 
ing  (jointly)  a  tippling-house,  they  have  certainly  no  right  to  ask 
a  reversal  of  the  joint  judgment  against  them,  for  only  sixty  dol- 
lars, for  which  each  of  them  was  separately  liable.  But  it  seema 
to  us  that  the  circuit  judge  erred  in  peremptorily  instructing  the 
jury  that  the  license  to  John  Gray  to  keep  a  tavern  in  his 
''Inick  house"  did  not  apply  to  the  frame  room  adjoining  it 
(and  in  which  spirits  were  retailed),  unless  that  room  and  the 
brick  house  were  connected  by  a  common  door.  The  wooden 
room  may  have  been,  in  fact  as  well  as  design,  an  integral  por- 
tion of  the  dwelling  described  as  "  the  brick  house."  And  if  it 
were  so  considered  and  used,  in  good  faith,  and  John  Gray  ap- 
propriated it  as  the  retailing  room  of  his  tavern,  and  he  and 
Isaac  Gray  were  partners,  then,  undoubtedly,  neither  of  them 
was  guilty,  as  charged,  of  keeping  a  tippling-house  without 
license  to  keep  a  tavern.  Wherefore,  though  the  license  could 
not  be  perverted  so  as  to  cover  a  drinking-room,  such  as  is  com- 
monly called  a  '*  grocery,"  yet„  if  the  wooden  room  in  question 
had  been  used,  in  good  faith,  as  Ihe  ''bar-room"  of  the  tavern, 
the  instruction  was  wrong. 

Wherefore,  as  there  was  some  evidence  on  this  point,  the 
effect  of  which  the  jury  had,  in  our  judgment,  a  right  to  con- 


« 
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aider  and  dddde  npon,  the  judgment  must  be  rerened,  and  the 
eauae  be  remanded. 


What  n  a  Xatxbv.— JoluMKm's  diolioiiAzy  dafiaM  th»  word  tawm  m 
m  boi^g  a  *' lioiiie  whore  wine  it  told,  and  drinkwt  am  cntartunad.*'  Sab- 
rtantially  the  aame  dafinitifln  ie  giren  by  Woroeitar,  who  remarks  that  in 
England,  "the  honeet  of  pablio  eDtertainment  are  the  hotel,  inn,  tavera,  and 
ala-honae.  A  hotel  reoeives  gaeete  only  to  lodge;  a  tavern  reoeiTee  theia  only 
to  food.  In  the  United  States  these  dJstanotions  are  not  obsenred,  yet  with  ns 
a  hotel  and  hoose  are  oommonly  need  to  denote  a  higher  order  of  pablio 
houses  than  tavern  and  inn.  **  In  all  the  editions  of  Webster's  dictionary  ex- 
cept the  latest,  the  word  was  defined  as  being  "a  house  licensed  to  sell  liquors 
in  small  quantities  to  be  drank  on  the  spot.  In  some  of  the  United  States 
tavern  is  synonymoiis  with  inn  or  hotel,  and  denotes  a  hooss  for  the  entertain- 
ment  of  travelsrs  as  well  as  for  the  sale  of  liqnora.'*  In  the  latest  edition, 
however,  cl  this  valnable  work,  the  definition  given  is  as  follows:  '*  A  pablio 
house  whsce  entertainment  and  accommodation  for  travelers  and  other  guests 
are  provided;  an  inn;  a  hotel,  usually  licenssd  to  sell  liquon  in  small  quan* 


In  its  popular  sense,  as  ssen  horn  the  <M«<^^w>f  given  above  of  the  leading 
kzioogrBphers,  the  word  tavern  conveys  the  idea  of  being  a  place  where  liq* 
uon  are  sold.  In  its  legal  sense,  this  idea  has  usually  though  not  uniformly 
been  recogniied.  In  other  reepects  the  worda  tavern  and  inn  seem  synony- 
mous.  See  Edwards  on  Bailments,  890;  Johnson's  New  Cyol. ,  tit.  Inn:  2  Kent's 
Com.  d97  (a);  Bmmer  v.  fTe/ftora,  7  Qa.  296;  Overseers  qfthe  Poor  v.  Warner^ 
3  Hill,  150;  Wortham  v.  OomnumweaUh,  6  Band.  669;  CommanweaUh  v.  Shori' 
ridge,  3  J.  J.  Maiih.  638;  Him  v.  State,  1  Ohio  St  18;  Linkon'e  com,  0  Leigh, 
608.  In  8taU  y.  Chamblffm,  1  Cheves  (S.  C),  222;  34  Am.  Dec  693,  in  tracing 
the  historical  meaning  of  the  word  tavern,  the  court  said:  "  I  should  infer 
from  what  is  said  in  Viner  (14  Vin.  489),  under  the  head  tavern,  that  the  orig> 
inal  employment  of  the  keeper  of  a  tavern  was  to  sell  wine  alone;  but  in  the 
piooees  of  time,  these  originally  distinct  employments  became  confounded. 
The  seller  of  wines  began  to  supply  food  and  lodging  for  the  wayfaring  man, 
and  hence  the  word  tavern  came  to  mean  pretty  much  the  same  as  inn,  at  a 
period  certainly  as  far  beck  as  the  days  of  EUzabeth.  Be  that  as  it  may,  in 
our  acts  of  legiBlatnre,  the  word  inn  has  been  mostly  disused.  It  is  to  be 
found  only  in  the  act  of  1784,  where  it  is  manifestly  used  as  synonymous  with 
tavern."  A  very  learned  and  interesting  dissertation  on  the  origin  and  use  of 
the  various  terms  which  are  applied  to  houses  of  public  entertainment,  may 
be  found  in  CromweU  v.  Stephens^  2  Daly,  15.  What  are  inns,  and  who  are 
liable  as  innkeepers,  are  sabjecti  which  are  fully  disenssed  in  the  note  to 
Clute  V.  WiffgiMy  7  Am.  Dec  449. 

The  sigDification  of  the  word  tavern  has  been  most  frequently  discussed  in 
cases  involving  the  right  to  sell  liquors,  in  which  persons  licensed  to  keep  a 
tavern  have  insisted  that  it  included  the  right  to  sell  liquors  by  the  retail  to  be 
drunk  on  the  spot  Thus  in  the  case  of  State  v.  Chatnblyas,  34  Am.  Dec  598, 
the  defendant  was  prosecuted  and  convicted  of  unlawfully  retailing  spirituous 
liquors  although  he  held  a  license  to  keep  a  tavern.  A  majority  of  the  ap- 
pellate court  united  in  an  opinion  reversing  the  judgment  of  conviction.  In 
the  case  of  Overeeera  v.  Warner,  3  Hill,  150,  the  court  concluded  that  no  license 
could  be  required  for  keeping  a  tavern  unless  the  keeper  thereof  included  in 
his  business  the  sale  of  liquors  by  the  retail.  The  brief  of  Hand,  counsel  for 
pKintiflh  in  error,  pp.  153-156»  is  a  very  learned  and  thorough  presentation  of 
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the  aafhorities  on  the  eabjeot.  Bonner  t.  Welbom,  7  Gb.  296,  it  rvry  nmibr 
to  the  oaee  Utt  otted.  Welbom  undertook  to  prerent  the  reoeption  of  eertem 
eridenoe  on  the  ground  that  plaintiff  had  not  ehown  that  he  had  applied  for 
and  obtained  a  lioenee  to  keep  a  tavern  or  pablio  honae  ae  required  by  the 
atatntee  of  Geoigia.  The  eridenoe  wai  admitted  ohiefly  on  the  gnnind  that 
Bonner  was  under  no  obligation  to  take  out  a  lioeoae  becanee  he  did  not,  in 
addition  to  fnmianing  food  and  lodgings,  sell  liquors.  So  in  SicOe  t.  Fletcker^ 
0  K.  H.  268,  the  oonrt  say:  "  It  is  the  business  of  a  taTemer  to  provide  food, 
drink,  lodging,  and  other  aooonunodations  for  his  guests,  but  this  busineas  may 
be  exercised  without  selling  spirits  or  wine  in  small  quantities,  and  the  sals 
of  mixed  liquors  is,  without  doubt,  a  part  of  the  ooounon  business  of  tavern* 
ers,  but  it  is  not  necessarily  so.** 

On  the  other  hand,  in  Ohio,  under  an  indictment  for  keeping  a  tavern  with- 
out a  license,  a  conviction  was  had  upon  proof  that  the  defendant  received 
and  entertained  travelera  and  th«r  horses  for  compensation,  altiiough  he 
neither  kept  nor  sold  liquors.  This  judgment  was  affirmed  by  an  equally 
divided  court:  OwrtU  v.  SkUe,  5  Ohio^  826.  The  statute  under  ^riiioh  this 
prosecution  was  sustained  waa  directed  againat  any  peraon  who  should  keep  a 
tavern  or  retail  spirituous  liquors  of  any  kind  to  be  drunk  at  the  place  where 
sold.  In  the  subsequent  case  of  Him  v.  StaU^  1  Ohio  St.  18,  the  majority  of 
the  court  were  of  the  opinion  that  "  the  license  to  keep  a  tavern  carried  with 
it  and  conferred  the  privilege  of  retailing  spirituous  liquors  as  clearly  as  if 
the  same  had  been  positively  expressed;**  that  "  a  license  to  keep  a  tavern,  in 
its  ordinary  significaktion,  waa  understood  to  be  a  license  to  retidl  liquors  and 
keep  a  house  of  entertainment.'* 

In  Kentucky,  a  license  granted,  in  general  terms,  "to  keep  a  tavern,** 
authorizes  the  tavern-keeper  to  vend  spirituous  liquors  in  his  bar-room  or 
tavern  to  his  guests  and  otiiers  in  small  quantities,  to  be  drunk  in  the  tavern 
or  elsewhere:"  Ccmnumwealth  v.  Kamp^  14  B.  Moo.  385.  In  Missouri,  the 
use  by  the  legislature  of  the  word  tavern  waa  held  to  "undoubtedly  and 
manifestly  intend  to  apply  it  the  whole  daas,  and  make  it  oomprehend  all 
hotels  and  houses  that  entertain  and  accommodate  tiie  public  for  oompensa- 
tion,**  whether  they  sell  liquors  or  not:  CUy  <f  St  Louis  v.  SiegriH,  46  Mo. 
603*  In  Alabama  the  license  to  keep  a  tavern  was  decided  not  to  include  the 
license  to  sell  spirits,  because  the  price  required  to  be  paid  for  the  former  waa 
fay  the  atatute  fixed  at  ten  dollara,  and  for  the  latter  at  thirty  doUan:  SiaU  ▼. 
Cloud,  6  Ala.  630. 


NoBHis  V.  NoBHis'  Adminibtbatos. 

[0  Dava,  817.] 

BaoiTAL  OF  CoNSZDxaATiON  IN  A  MoBTOAGB,  Esnops  THX  MoBiOAOOB  finm 

denying  the  same.    But  if  the  actual  consideration  ib  illegal,  such  £aol 

may  be  pleaded  and  the  recited  consideration  denied. 
Illboal  ok  Frauditlknt  Contbact,  whilb  EzBouTosr,  and  the  parties 

are  m  pari  deUeto,  will  not  be  enforced  either  in  law  or  equity,  nor  will 

it  be  revoked  or  rescinded  when  executed. 
Statittb  A0AIN8T  FRAUDS,  Dbolabiho  Void  ALL  CoNTBAGTS  for  the  putpoee 

of  defrauding  bona  fidt  creditors  or  purchasers,  appliee  to  such  persons 

only.    The  partiea  to  auch  contracta,  as  between  themselves,  are  left  to 

their  common  law  rights. 
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OomuHT.    The  opinion  states  the  foMts. 
3limer,  for  the  plaintiff. 
JSGrnson,  for  the  defendants. 

By  Courts  Bobebtsoh,  C.  J.  William  Noxris  ezeonted  to  John 
Noixis  a  mortgage  on  some  slayes  to  secure  fifteen  hundred  dol« 
lazB,  zecdted  as  having  been  loaned  by  the  morl^pagee  to  the 
morigagor.  To  an  action  of  covenant  brought  on  the  undertak- 
ing to  pay,  supposed  to  have  been  implied  by  the  recital  of  a 
loan,  the  representatiyes  of  William  Noxris,  who  were  sued, 
pleaded:  first,  that  there  was  no  consideration  for  the  coyenant; 
and  seoondly,  that  the  only  consideration  was  a  corrupt  combi* 
nation  to  defeat  the  creditors  of  the  mortgagor,  by  a  feigned 
lien  on  his  slayes  for  a  fictitious  debt.  The  circuit  judge  sus- 
tained a  demurrer  to  the  first  plea,  and  oyerruled  one  to  the 
second;  and  the  plaintiff  haying  failed  to  reply,  judgment  was 
rendered  on  the  unanswered  plea,  in  bar  of  the  action.  That 
judgment,  now  sought  to  be  reyersed,  should,  in  our  opinion,  be 
affirmed. 

Though  the  defendants  were  estopped  by  the  recital  in  the 
mortgage,  to  deny  the  truth  thereof,  by  pleading  that  there  was 
no  consideTation,  and,  therefore,  the  decision  on  the  demurrer 
to  the  first  plea  was  right;  neyertheless,  if  the  actual  consider- 
ation was  illegal,  they  might,  upon  common  law  principles,  aver 
that  fact  and  deny  the  truth  of  the  recited  consideration.  When 
the  parties  to  an  illegal  or  fraudulent  contract  are  inpari  delicto, 
neither  a  court  of  equity  nor  a  court  of  law  will  aid  either  of 
them  in  enforcing  the  execution  of  that  which  may  be  executory, 
or  in  reyoking  or  rescinding  that  which  may  have  been  executed. 
In  such  a  case,  the  law  will  not  be  the  instrument  of  its  own 
subyersion,  and  to  every  invocation  of  its  assistance  replies  ''  In 
poari  d/fMdo,  porHor  est  conditio  defendentis.**  Our  statute  against 
frauds,  which  declares  that  all  conveyances,  bonds,  etc.,  made 
for  the  illegal  purpose  of  defrauding  bona  fide  creditors  or  pur- 
chasers, shall  be  void  only  as  to  any  such  creditor  or  purchaser, 
has  never  been  construed  as  having  been  intended  to  change  the 
conservative  principle  just  defined.  It  leaves  the  parties  still, 
as  between  themselves  only,  to  stand  on  the  ground  of  the  com- 
mon law. 

And,  therefore,  a  party  to  'an  executory  agreement,  made  to 
defraud  creditors  or  purchasers,  has  no  more  right  to  maintain 
a  suit  for  coercing  the  execution  of  it,  than  a  party  to  an  exe- 
cuted oontnct,  for  the  same  illegal  end,  would  have  to  prosecute 


140         Taluafebro's  Ex'bs  v.  King's  Adk'&  [Kentucky, 

a  suit  for  zeBtitation  or  resdfision.  Wherefore,  -without  decid- 
ing whether  there  is,  on  the  face  of  the  mortgage,  such  en  im- 
plied ooYenant  as  will  authorise  an  action,  ire  are  of  the  opinion 
that  the  judgment  is  right,  and  therefore  it  is  afBrmed. 

Pabol  Bvxravci  n  AnmasiBLi  to  Show  Illboal  OommxBAfioir: 
Sckemgrkomr,  Vtmdtrkqfden,  3  Am.  Deo.  dOS»  mdnofce;  Krlt^ifttmy.  Hfttper^ 
90  Id.  146}  Brwm  ▼.  Samnam^,  18  Id.  020. 

Whbbb  Pabtixb  abi  nr  Pau  Duaovo  bo  aotioB  ooa  bo  raaMaed  on  aa 
Ulagil  oontrBct:  Oroy  v.  BoberU,  12  Am.  Doo.  888,  and  note;  Schff  v.  Wtti^ 
17  Id.  423;  Orotm  ▼.  Waidobonmgh,  26  Id.  680;  Cfr^em  t.  BoUmgBwortk,  80 
Id.  680;  Dkoon  v.  Olmaiead,  81  Id.  629.  In  Johntom  r.  Cooper,  24  Id.  602; 
it  WM  hold  that  o  oontreot  ogynst  the  policy  of  a  psbBo  ofcaloto  would  bo 
•et  Mido  in  equity,  ottboinoteBoe  of  a  parikotp$  trMM^Ittt  tbo  bMeibof 
the  pablio  at  laigo. 


TaiiLiavbbbo's  Ex'bs  v.  Kmo's  Adm'r. 

[0  daxa.  an.) 

IVrBBBBT    OK  A  PBOMISSORT  KotX,    PaTABLB  AlTWALLT,   if   BBpoid, 

iBtereet  from  the  time  the  aaoie  is  dnei 
Dbbt.    The  opinion  states  the  facts. 
W.  O.  Marshall,  for  the  plaintiiffl. 
Payne  and  Waller,  for  the  defendants. 

By  Court,  Ewino,  J.  John  King  executed  to  G^rge  O.  Tal- 
liaferro  the  following  note:  **  For  Talue  receired,  I  promise  to 
pay  to  Qeorge  C.  Talliafeiro  six  hundred  dollars,  on  or  before 
the  twenty-ninth  day  of  June,  1829;  yet  it  is  understood  that 
the  interest  is  to  be  paid  at  the  end  of  each  year;  as  witness  my 
hand,  this  twenty-ninth  day  of  June,  1822."  And  the  only 
question  is,  whether  interest  should  be  allowed  upon  the  sums 
stipulated  to  be  paid  in  interest,  from  the  end  of  each  year, 
when  the  same  fell  due. 

The  interest,  by  the  terms  of  the  covenant,  is  made  payable 
at  the  end  of  each  year,  and  is  as  much  then  demandable  as  if 
a  specific  sum  equal  to  the  amount  of  interest  had  been  prom- 
ised; and,  in  default  of  payment,  as  much  entitles  the  plaintiff 
to  demand  interest  upon  the  amount  so  due  and  unpaid.  The 
fact  that  the  amount  so  promised  to  be  paid  is  described  as 
interest  accruing  upon  a  larger  sum,  which  is  made  payable  at  a 
future  day,  can  not  the  less  entitle  the  plaintiff  to  demand 
interest  upon  the  amount,  in  default  of  payment,  as  a  just  re- 
muneration in  damages  for  the  detention  or  non-payment. 
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It  18,  tfaenloxe,  the  opinion  of  the  coiirt  that  the  judgment 
of  the  drcnit  court  be  zeveraedy  and  cause  remanded,  that  judg- 
ment may  be  rendered  according  to  the  principles  here  indi- 
cated; and  the  plaintiff  in  enor  is  entitled  to  his  costs  in 
court. 


GoKPOUiin  Intibxst,  whsk  Allowable:  Ketmon  r,  Diekku,  2  Am.  Baa 
C42;  SeOedt  v.  i'Vene^,  6  Id.  197;  Oberm^er  r.  Niekoli,  Id.  439;  Ommeeiieui  t. 
Jmdttom,  7  Id.  471;  Van  BenaehoUm  t.  ^cnomni,  10  Id.  888;  OiNm  t.  OMwIns 
U.  MO;  Mjfen  ▼.  Jiyen,  16  Id.  648. 

Tn  FBoraPAi.  oau  d  cixkd  in  J9o<  t.  Fottfo,  29  GaL  89S2p  to  tb«  poinl 
^M  intacMt  is  aUowvd  on  each  installiiMiit  of  intwest  from  t^ 


RcaKBTEB  V.  Sias(»i. 

[onASA.a68.] 

MunnucKomnt  cv  am  Kvnasx,  aooobmno  to  SEsomoAsiopi  FmansaB 
by  hk  «mployor«  doM  not  impliedly  warrant  that  it  will  answer  the  pur- 
poee  for  which  it  was  intended  by  the  projector.  In  tnch  case  the  riik 
ii  OQ  the  latter. 

MiQBAano  n  Bovim  ovlt  to  no  bib  Work  nr  ▲  Sxillhtl  B£ainnm« 
aad  aoQording  to  direetioos,  and  upon  to  doiqg,  ia  aniitled  to  naaonaWs 
coppwwatlim,  althoo^  the  maohini»  wholly  fails  to  perform  tti  intended 
eflieeu 

Off>iHi— y  appeal.    The  opinion  states  the  facts. 

WUson  and  OrigBby,  for  the  plaintiff. 

Oiosfey  and  PirUe,  for  the  defendant. 

Bj  Ooi3rt»  Mabsbixi.,  J.  It  can  not  be  admitted  that  an  arti- 
Horn  of  soj  sort  is  to  be  considered  as  nndertsking  ttiat  aaj 
msdi&De,  iBstraiDeiit,  or  Tcssel,  which  he  makes  for  the  use  and 
bj  the  direction  of  another,  and  according  to  specifications  far- 
nisbed  hj  bis  employer,  shall  answer  the  purpose  for  which  it 
Has  desiyned  by  the  projector.  It  is  the  projector,  the  man 
who  designs  the  instrument,  and  controls  its  material,  shape, 
and  mode  of  oonstmction,  who  is  responsible  for  its  adaptation, 
in  material,  shape,  and  mode  of  construction,  to  the  end  for 
which  it  is  intended.  The  artificer,  who  actually  constructs  it, 
is  only  bound  to  do  his  work  in  a  substantial,  workmanlike,  and 
skillful  manner,  and  to  pursue  the  specification  in  the  conteact, 
or  the  direction  of  his  employer,  in  regard  to  material,  shape, 
and  mods  of  construction.  U  he  does  this,  he  Ib  entitled  to  a 
nssonable  reward  for  his  labor,  though  the  machine,  instru- 
meut,  or  yessel,  may  wholly  &il  to  perform  its  intended  office. 
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The  dxying-cylinder,  for  which  Bicketts  dsims  compensation 
in  this  case,  was  made  for  E.  A.  Lease,  to  be  used  for  drying 
paper  in  his  steun  paper-mill;  which  was  to  be  effected  by  the 
introduction  of  steam  from  the  boiler  into  the  cylinder,  on  which 
the  wet  paper  would  be  placed.    The  (^linder  was  made  under  a 
contract  which  specified  its  shape  and  dimensions,  and  the  ma- 
terial of  which  it  should  be  made,  and  further  stipulated  that 
''  it  should  be  steam-tight,  and  capable  of  sustaining  a  pressoxe 
of  thirty  pounds  to  the  inch."    It  sufficiently  appears  that  the 
cylinder  did  not  answer  the  purpose,  and  that,  after  being  used 
for  some  time,  during  which  there  were  some  ineffectual  attempts 
by  Bicketts  to  mend  and  alter  it,  it  was  laid  aside,  and  other 
drying  works  substituted.    The  specific  objection  is,  that  the 
vessel  was  not  steam-tight.    But  surely  the  stipulation  that  it 
shall  be  steam-tight,  and  shall  be  capable  of  sustaining  a  pres- 
sure of  thirty  pounds  to  the  inch,  means  that  it  shall  be  steam- 
tight  when  subject  to  a  pressure  not  exceeding  thirty  pounds  ta 
the  inch,  and  does  not  mean  that  it  shall  be  steam-tight  what- 
ever may  be  the  pressure  of  steam  upon  it;  and  unless  the  ves- 
sel, when  declared  fit  for  use,  leaked  steam  at  a  pressure  of 
thirty  pounds  or  lees  to  the  inch,  or  afterward  became  open  and 
leaky  under  a  pressure  not  exceeding  that  rate,  there  was  no 
breach  of  contract,  in  this  respect,  on  the  part  of  the  maker. 

On  scrutinizing  the  evidence,  it  appears  that  the  boUer,  with 
which  the  cylinder  was  connected,  was  capable  of  sustaining 
sixty  pounds  to  the  inch,  and  that  the  safety-valve  was  not 
thrown  open  by  a  less  pressure;  that  when  the  connecting  tube 
between  tiie  boiler  and  cylinder  was  open,  the  cylinder  was  sub- 
ject to  the  same  pressiure,  and  that  the  cylinder  did  in  fact  burst 
within  two  or  three  weeks  after  it  was  put  to  use.  No  witness, 
not  even  Lease  himself,  says  it  leaked  from  the  first,  or  before 
it  bursted,  and  one  witness  states  that  it  did  not  leak  until  after 
it  bursted,  and  that  it  would  take  a  pressure  of  about  sixty 
pounds  to  burst  it.  The  same  witness,  being  the  individual 
who  actually  did  the  work  upon  it,  says  it  was  done  in  a  work- 
manlike manner;  and  no  witness,  who  professes  to  have  seen 
the  work  in  its  original  condition,  says  it  was  not  well  done.  It 
also  appears  that  the  work  was  done  under  the  inspection  and 
direction  of  Lease;  and  although  he  says,  in  general  terms, 
that  it  never  was  finished  according  to  contract,  he  does  not 
specify  any  particular  in  which  it  was  defective.  And  it  is  the 
opinion  of  one  witness,  on  apparently  plausible  grounds,  that  a 
cylinder  constructed  of  the  materials  prescribed  by  the  contxad 
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in  this  case,  could  not  be  made  to  answer  the  purpoee  of  dxying 
paper  with  adTantage. 

We  think  the  fair  deduction  from  this  evidence  is,  that  the 
leaiking  of  the  cylinder  was  occasioned  hj  its  bursting,  in  con- 
sequence at  a  greater  pressure  of  steam  upon  it  than  that  which 
it  was  wananted  to  bear;  that  its  ill  adaptation  to  the  purpose 
for  which  it  was  intended  arose  not  from  any  deficiency  in  the 
wKHrkmanship,  or  from  any  departure  from  the  contract,  on  the 
part  of  Bicketts,  but  from  defects  in  the  plan  or  design  of  the 
eylinder,  and  of  its  connection  with  the  boiler.  Bicketts, 
thereforey  was  entitled  to  the  usual  compensation  for  the  cylin- 
der, which  does  not  appear  ever  to  have  been  returned,  or  even 
dBTered  to  him,  and  also  for  his  other  work,  to  which  no  objec- 
tion has  been  made;  and  the  chancellor  erred  in  not  allowing 
such  compensation  in  this  case,  to  the  extent  of  the  complain- 
ant's demand  against  Bicketts,  and  as  an  offset  to  it. 

Wherefore,  the  decree  is  rerersed,  and  the  cause  remanded, 
with  directions  to  render  a  decree  in  conformity  with  this 
opisiion. 


Imfuxd  Wabsautt  osi  8als  or  Csattblb:  See  the  prior  omm  in  this 
mam  eolleeted  in  the  note  to  BorrtUm  t.  B^mm,  23  Am.  Dec  101.  In  Oatr- 
tmdkm  T.  Oonlci,  19  Id.  668,  it  wm  held  that  there  wna  no  implied  wamaty 
that  goeda  lold  woold  answer  the  porpooe  of  the  vendee. 


•i:i[>i: 


V.  Febbel 


[9  Dama,  873.] 

Ln  PmnBHS— PuBGHASB  or  Slates  in  One  Stats,  PsMnnro  a  Suit  nr 
AinvHSB  Stats  to  determine  their  ownership,  is  a  parohaee  pendente  Uie, 
and  rabjeot  to  the  role  applioable  to  each  purchases. 

ODMmr  ssTWKBir  thb  Statbs,  avd  thb  Lrtbs  or  ths  CkurerrronoK,  Bi- 
qava  that  oonolasive  credit  should  be  given  to  a  decree  of  a  sister  state, 
in  each  of  the  other  states,  upon  the  rights  of  all  persons  and  all  matters 
inTf  Ired  in  the  litigation. 

Ko  Gbojkbs  or  Dxfkksx  can  ss  Bxuxd  on  against  ths  Eniobobicxnt 
or  A  DsGBSs  or  a  Sisteb  State,  which  would  not  be  permitted  to  pre- 
vail fai  the  state  in  which  the  decree  was  rendered. 

Bquitt  will  Take  JoBiSDicnoN  or  a  Suit  to  enforce  a  decree  of  a  sister 
sta^ty  snd  will  compel  all  persons  interested  in  the  subject-matter  of  the 
dec*fee,  to  be  brought  before  the  court. 

Sale  or  a  Chose  in  Action  Vests  no  Leoal  Title  in  the  assignee,  and 
if  tainted  with  iniquity,  fraud,  or  champerty,  in  its  origin,  will  not  re« 
cei  re  the  aid  of  equity  in  its  enforcement. 

Ckasoebt  appeal.    The  opinion  states  the  facts. 
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Ikmer  and  Oweley,  for  the  plaintijflb. 
Cunningham,  for  the  defendant. 

By  Court,  Ewino,  J.  In  1791,  James  Norvell,  a  resident  of 
Virginia,  made  his  will,  by  which  he  bequeathed  to  his  wife, 
Mary  Norvell,  all  his  slaves  during  her  life,  the  remainder  to  Ms 
only  son,  William  Norvell,  and  died  shortly  thereafter.  Will- 
jam  Norvell,  having  become  inYolved  in  debt,  and  being  desir- 
ous to  sell  some  of  the  slaves  for  the  payment  thereof,  made  an 
anangement  with  his  mother,  by  which  he  procured  her  to  re- 
lease to  him  her  Ufe  estate,  in  a  part  of  the  slaves;  in  consider- 
ation whereof,  he  released  to  her  his  remainder  in  the  residue. 
After  which  they  both  removed  to  Tennessee;  where,  in  1823, 
she  made  a  bill  of  sale  of  her  portion  of  the  slaves  to  her  grand- 
son, James  Norvell,  and  took  from  him  his  obligation  to  main- 
tain her  comfortably  during  her  life.  Shortly  afterward,  her  eon 
William  filed  his  bill  against  her  and  his  son,  J.  J.  Norvell,  set- 
ing  up  claim  to  the  slaves  conveyed  by  the  former  to  the  latter. 
Before  the  termination  of  the  suit,  he  died,  and  his  second  wile 
was  appointed  his  administratrix;  and,  after  reviving  the  suit  in 
her  name,  made  a  compromise  with  J.  J.  Norvell,  by  which,  in 
consideration  of  one  of  the  slaves  conveyed  to  her,  and  tiie  pay- 
ment of  some  of  the  costs,  she  released  to  him  the  residue. 
Mary  Norvell,  the  widow,  died  in  1827.  Shortly  after  which,  to 
wit,  on  the  seventh  day  of  May,  1828,  Thomas  0.  Norvell  and 
Mary  Moore,  formerly  Mary  Norvell,  with  her  husband,  Matthew 
Moore,  exhibited  their  bill  ag^dnst  Jan^  J.  Norvell,  at  Bogers- 
ville,  in  the  state  of  Tennessee,  charging  that  said  slaves  were 
conveyed  to  the  defendant,  by  Mary  Norvell,  in  trust,  to  be 
divided  between  them  and  himself,  and  Clarinda  Nprvell,  the 
four  children  of  William  Norvell,  deceased,  by  his  first  wife. 
That  Clarinda  had  died,  and  her  interest  had  devolved  on  the 
tiiiee  as  survivors.  That  he  had  sold  several  of  the  slaves,  and 
was  tiireatening  to  squander  away  the  rest;  and  refused  to  ex- 
ecute the  trust  by  making  the  division. 

Upon  their  biU,  an  injimction  was  granted  restraining  the  sale 
or  removal  of  the  slaves;  which  issued  on  the  eighth  day  of  May, 
1828,  and  was  executed  the  twenty-eighth  day  of  June  following; 
and  James  J.  Norvell  filed  his  answer  on  the  fourth  of  November 
of  the  same  year.  Pending  the  suit,  and  for  reasons  shown  to 
the  chancellor,  he  issued  a  restraining  order,  prohibiting  the  re- 
moval of  the  slaves,  and  requiring  James  J.  Norvell  to  execute 
bond  with  security,  to  have  them  forthcoming,  and,  in  the  ev^nt 
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of  Ilia  faQure,  requiring  the  sheriff  to  take  them  into  his  onstodj 
for  Baf e-keeping.  In  contempt  of  the  authority  of  the  chancellor 
and  of  his  orders,  James  J.  Norvell  ran  the  slayes  across  the  line 
into  Kentucky,  and  left  a  part  of  them  at  the  house  of  John 
Fletcher,  in  Knox  county,  and  the  others  he  put  into  a  cabin  on 
Yellow  creek,  in  the  neighborhood  of  Fletcher's,  but  in  Harlan 
county.  All  the  slaves  that  were  run  across  the  line  eyentually 
came  into  the  possession  of  Fletcher,  except  Charles,  who  came 
into  the  possession  of  Isaac  Sharp. 

The  complainants  progressed  with  their  suit,  until  the  May 
term,  1831;  when,  upon  a  full  hearing  of  the  cause,  it  was  de- 
creed ''that  the  complainants  are  entitled  to  relief,  and  the 
allegations  in  the  bill  have  been  fully  sustained  by  the  proof  in 
the  cause;  and  it  also  appearing  to  the  satisfaction  of  the  court, 
that  the  negroes  in  the  complainants'  bill  mentioned  were  con- 
veyed to  James  J.  Norvell  by  his  grandmother.  Mazy  Norvell, 
on  the  express  trust  that  he  would  divide  them  equally  between 
himself,  the  complainants,  and  Clarinda  Norvell,  deceased,  and 
that  the  defendant,  James  J.  Norvell,  received  them  from  her 
on  said  express  trust,"  it  is  decreed  that  the  master  take  an  ac- 
count of  the  hire  of  the  slaves,  the  maintenance  of  the  younger 
ones,  and  of  the  grandmother,  and  of  the  costs  and  expenses  of 
defending  the  suit  brought  by  Wm.  Norvell,  and  the  value  of 
those  that  were  sold,  etc. ,  under  special  instructions  given.  And 
it  was  decreed  that  Isaac  Yanbiber  be  appointed  a  commissioner 
to  take  said  slaves  into  custody  and  keep  them  until  the  final 
determination  of  the  suit,  ''  and  all  other  matters  and  things  are 
reserved  until  the  coming  in  of  the  master's  report."  The  mas- 
ter having  made  report,  and  exceptions  on  accoimt  of  two  items 
thereof  only  having  been  filed  by  the  counsel  of  James  J.  Nor- 
vell— at  the  November  term,  1831,  the  exceptions  were  overruled 
by  the  court,  and  the  report  received  and  affirmed,  and  the  fol- 
lowing decree  made:  ''  It  is  ordered,  adjudged,  and  decreed  by 
the  court,  that  the  title  to  the  slaves  in  the  complainants'  bill 
mentioned  be  divested  out  of  the  defendant,  James,  and  be 
vested  in  the  complainants,  according  to  the  prayer  of  their  bill, 
in  the  proportions  therein  mentioned.  And  it  appearing  to  the 
.  court,  from  the  statements  of  the  parties  made  in  open  court, 
that  they  have  made  an  agreement,  in  writing,  by  which  the 
mode  and  manner  of  dividing  the  property  in  dispute  has  been 
adjusted  by  the  parties,  which  supersedes  the  necessity  of  ap- 
pointing a  commissioner  to  divide  the  same,  and  also  the  neces- 
sity of  making  a  formal  decree  in  the  case,  it  is  ordered  that  the 
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defendant  pay  the  costs,  and  that  the  oommissioner  retain  and 
sell  Lnoy  Ann,  the  only  slave  in  his  possession,  to  pay  the 
costs'* — ^who  was  subsequently  sold  for  that  purpose. 

The  commissioner's  report  showed  a  balance,  after  all  due 
credits,  of  thirty-six  dollars  and  one  cent  in  &yor  of  the  defend- 
ant. Immediately  after  the  interlocutory  decree,  Thomas  G. 
Norrell  sold  and  transferred  his  interest  in  the  negroes  to  Joseph 
Ferrel,  and  coyenanted  to  use  all  lawful  means  to  place  the  slaTse 
in  the  hands  of  the  commissioner.  And  on  the  deventh  of  No- 
vember, 1831,  an  agreement  was  made  between  the  two  Norvella 
and  Ferrel,  and  reduced  to  writing,  by  which  it  was  agreed  thai 
the  report  of  the  master  should  be  confirmed,  Lucy  Ann  sur- 
rendered up  to  J.  J.  Norvell  as  his  own,  and  the  sales  of  three 
slaves,  made  before  the  suit  was  commenced,  toYanbiber,  Hunt, 
and  Ferrel,  be  confirmed,  without  accountability  on  the  part  of 
J.  J.  Norvell  for  them,  and  one  hundred  and  thirty  dollars  be 
paid  to  him,  on  account  of  his  trip  to  Virginia,  in  the  defense  of 
the  suit  with  his  &ther;  and  he  to  be  entitled  to  the  one  third 
of  the  value  of  the  slaves  which  are  recited  to  have  been  sold  or 
mortgaged  to  John  Fletcher,  except  old  Lucy,  who  is  surren- 
dered up  to  J.  J.  Norvell,  to  be  set  free.  And,  to  quiet  the 
claim  of  Fletcher,  it  was  agreed  that  the  one  hundred  and  thirty 
dollars  might  be  paid  to  him,  and  if  he  received  it,  and  Thomas  C. 
Norvell  and  Ferrel  procured  from  him  an  acquittance  to  J.  J. 
Norvell,  for  six  hundred  and  ninety  dollars,  for  which  the  slaves 
were  mortgaged  or  sold  to  him,  that  should  be  in  full  of  his 
third  in  those  slaves  in  Fletcher's  possession.  And  if  he  refused 
to  receive  it,  or  to  surrender  tne  negroes,  and  suit  would  have  to 
be  prosecuted  for  them,  then  J.  J.  Norvell  was  to  forfeit  his  one 
third  in  them,  and  to  receive  the  one  hundred  and  thirty  dollars 
only.  On  the  twenty-third  of  May,  1831,  Moore  and  wife  sold 
and  transferred  their  interest  in  the  slaves  to  T.  C.  Norvell;  and 
on  the  seventeenth  of  June,  1832,  T.  0.  Norvell  transferred  the 
same  to  Joseph  Ferrel. 

Fletcher  and  Sharp,  upon  the  proper  demand  by  the  commis- 
sioner and  Ferrel,  refusing  to  surrender  the  slaves  for  division — 
on  the  ninth  of  June,  1832,  Ferrel  filed  his  bill,  in  the  Knox 
circuit  court,  against  Fletcher  and  Sharp,  based  upon  the  fore- 
going facts;  charging  that  Lucy,  Betsy,  Anna,  Maria,  Charity, 
and  two  children  of  Betsy,  and  one  child  of  Anna,  whose  names 
were  unknown,  were  in  the  possession  of  Fletcher,  and  Charles 
was  in  the  possession  of  Sharp;  all  of  whom  were  embraced  in 
the  decree  and  compromise  in  Tennessee;  and  praying  that  the 
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decree  and  oompromise  might  be  carried  oat  and  enforced,  and 
the  dayes  surrendered  np  to  him.  Fletcher  answered,  setting 
up  cUuzn  to  those  in  his  possession,  and  controverting  the  com- 
plainant's right  to  relief  on  Tarions  grounds,  which  will  be 
noticed  herei^ner.  Sharp  also  answered,  setting  up  claim  to  the 
one  in  his  possession,  and  in  like  manner  controyerting  (he 
remedy  sought;  and  each  exhibited,  with  their  answers,  the  eyi* 
denoes  of  their  claim. 

It  appears,  by  the  exhibits,  that  Fletcher,  on  the  tweniy-second 
day  of  Noyember,  1828,  for  two  hundred  and  fifty  dollsfs,  hired 
Maiia  from  J.  J.  Noirell,  for  nineiy-nine  years,  and  on  the  sec- 
ond of  January,  1829,  for  one  hundred  and  eighty  dollars,  hired 
Lucy  and  Charity  for  the  same  term,  and  on  the  eighteenth  of 
September,  1829,  for  three  hundred  dollars,  took  a  bill  of  sale 
for  Anna,  executing  his  bond  to  Noiyell,  binding  himself  to 
permit  her  to  be  redeemed  by  a  given  day.  And  that  Betsy  and 
her  child,  Mary,  were  taken  back  to  Tennessee,  an  execution 
levied  upon  her  and  her  child,  under  which  they  were  sold  and 
purchased  by  Fletcher,  for  three  hundred  and  fifty  dollars,  in 
the  year  1829.  Sharp  also  purchased  up  a  claim  in  favor  of  one 
Williams,  against  J.  J.  Norvell,  procured  Charles  to  retom  to 
Tennessee,  where  a  judgment  had  been  recovered  for  the  amount, 
when  he  was  levied  on,  sold,  and  purchased  by  Sharp,  for  seven 
hundred  and  one  dollars,  in  November,  1829. 

At  the  October  term  of  the  Pulaski  circuit  coiirt(to  which  the 
cause  had  been  removed  by  change  of  venue),  the  chancellor 
decreed  to  the  complainant  two  thirds  in  value  of  the  slaves,  as 
well  as  two  thirds  of  their  hire,  after  deducting  from  the  hire 
the  price  of  raising  the  younger  slaves;  and  also  the  one  hun« 
dred  and  thirty  dollars  mentioned  in  the  compromise  agreement^ 
which  Ferrel  was  decreed  to  pay;  and  appointed  commissioners 
to  take  an  account,  and  divide  and  deliver  over  to  the  complain- 
ant two  thirds,  and  to  Sharp  one  third  of  Charles,  and  to 
Fletcher  one  third  of  those  charged  to  be  in  his  possession,  and 
to  make  a  report;  and  the  cause  was  continued  for  further 
decree.  From  this  decree  the  defendants  have  appealed  to  this 
court. 

It  is  obvious  that  the  purchases  of  all  the  slaves  were  made 
during  the  pendency  of  the  suit  in  Tennessee;  but  the  purchases 
of  most  of  them  were  made  in  Kentacky.  And  the  question 
arises,  whether  those  purchases,  made  in  Kentucky,  are  affected 
bj  the  pendency  of  the  suit  in  Tennessee.  Whatever  may  be 
the  doctrine  applicable  to  purchases  made  in,  and  by  citizens 
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of,  a  distinct  and  independent  nation,  from  that  in  which  the 
cniit  is  depending,  we  can  not  doubt  that,  within  these  United 
States,  purchases  in  one  state,  pending  a  suit  in  another,  must 
be  treated  as  pendente  liie  purchases,  and  subjected  to  the  rule 
applicable  to  such  purchases.  It  is  provided,  in  the  constitu- 
tion of  the  United  States,  article  4,  section  1,  that  ''full  faith 
ajid  credit  shall  be  given,  in  each  state,  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other  state.  And  the 
congress  may,  by  general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the 
effect  thereof."  And,  to  carry  out  this  provision  of  the  oonsti* 
tution,  the  congress  of  the  United  States,  in  1790,  after  pre- 
scribing a  mode  of  authentication,  enacted  that  "the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage,  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall  be 
taken:"  1  Stat.  L.  30, 189,  190. 

Under  these  provisions  of  the  constitution  and  statute,  it  has 
been  settled  that  in  each  state  the  records  and  judicial  proceed- 
ings of  any  other  state  are  to  have  the  same  credit,  validity,  and 
effect  as  they  should  have  by  law  or  usage  in  the  state  of  their 
origin:  MiUa  v.  Duryee,  7  Cranch,  481;  Hampton  y.  McConnelt 
S  Wheat.  284;  Field  v.  Gibba,  1  Pet.  156*  and  78;"  Bogers  v.  Cole- 
man, Hardin,  413;  1  Litt.  417'  and  273;'  Bissel  v.  Briggs,  9 
Mass.  462  [6  Am.  Dec.  88];  WiUiams  v.  Preston,  3  J.  J.  Marsh. 
604  [20  Am.  Dec.  179].  The  proceeding  in  Tennessee  was  a 
"judicial  proceeding,"  which  was  prosecuted  with  due  dili- 
gence, to  a  decree,  and  which,  by  the  well-established  principles 
of  the  common  law,  had,  in  that  state,  validity  and  effect,  and 
conclusive  operation,  not  only  upon  parties  and  privies,  but 
also  upon  pendente  lite  purchasers.  If  so,  the  court  having  jur- 
isdiction of  the  cause,  and  process  personally  served  on  the  de- 
fendant, and  the  subject-matter  of  controversy  being  within 
the  jurisdiction  of  the  court,  a  decree  thus  obtained  must  have 
the  same  force  and  effect  and  conclusive  operation  in  Kentudgr, 
upon  the  same  rights  and  same  class  of  individuals.  To  give  to 
it  conclusive  effect  upon  parties  and  privies,  and  not  upon  pen* 
dente  lUe  purchasers,  would  no  more  be  giving  to  it  the  same 
conclusive  validity  and  effect  in  this  state  that  it  has  in  Tennes- 
see than  if  its  validity  and  effect  were  allowed  to  operate  upon 
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parties  only,  and  not  npon  privies.  Comity  between  the  states, 
the  letter  of  the  constitation  and  act,  as  well  as  the  spirit  and 
the  policy  which  dictated  their  adoption,  require  that  the  same 
concliisiYe  credit  and  effect  should  be  given  to  it,  in  each  of  the 
states,  npon  the  rights  of  all  persons  and  all  the  matters  in- 
volved in  the  litigation.  If  the  slaves  in  contest  were  now  in 
Tennessee,  it  could  not  be  doubted  that  the  decree,  if  free  from 
extraneous  objections  affecting  its  validity,  could  be  carried  out 
and  enforced  against  pendente  lite  purchasers,  as  well  as  parties 
or  privies.  If  so,  the  same  force  and  effect  should  be  given  to 
it  here.  As  to  the  slaves  purchased  under  execution,  it  is  clear 
that,  after  the  chancellor's  jurisdiction  in  Tennessee  had  at- 
tached, the  levy  and  sale  under  execution,  of  any  of  the  slaves 
in  controversy,  were  wholly  irregular,  and  could  in  no  wise  de- 
feat the  effect  of  the  decree  afterward  rendered.  Consequently 
the  levy  and  sale  of  Charles  and  Betsy  and  child  being  made 
after  jurisdiction  had  attached,  can  confer  no  right  on  the  pur- 
chasers, Sharp  and  Fletcher,  which  can  be  availing  against  the 
decree. 

But  it  is  contended  that  the  decree  of  May,  1831,  was  interloc- 
utory only,  and  that  of  November  following  was  based  upon  the 
compromise  agreement  entered  into  between  the  complainants 
and  defendant,  without  the  privity  of  Fletcher  or  Sharp,  and  in 
fraud  of  their  rights,  and  should  not,  therefore,  be  enforced 
against  them  as  pendente  lite  purchasers.  If  the  grounds  relied 
9n  be  not  available  in  Tennessee  against  its  enforcement,  neither 
should  it  be  permitted  to  avail  here. 

The  first  decree,  upon  a  full  hearing  of  the  cause  upon  the 
merits,  distinctly  expresses  the  opinion  of  the  court  in  favor  of 
the  complainants'  right  to  a  division  of  the  slaves  according  to 
the  prayer  of  their  bill.  Though  that  decree  be  admitted  to  be 
interlocutory,  it  was  not  changed,  but  affirmed,  at  the  subse- 
quent term;  nor  is  there  any  reason  to  conclude  that  it  would 
have  been  changed,  had  no  compromise  been  made.  Nor  does  it 
appear  that  any  portion  of  the  subsequent  decree  which  affirmed 
the  rights  of  the  complainants  in  the  slaves,  and  vested  the  title 
in  them,  according  to  the  prayer  of  their  bill,  was  based  upon 
the  compromise  agreement,  or  that  the  agreement  was  ever  seen 
by  the  court.  Indeed,  the  decree  goes  beyond  the  agreement,. 
and  following  out  the  interlocutory  decree,  vests  in  the  com- 
plainants each,  in  substance,  a  title  to  one  third  of  all  the  slaves 
in  the  bill  mentioned,  when  by  the  agreement  they  had  surren- 
dered up  to  the  defendant  their  interest  in  those  that  had  beeu 
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Bold  before  the  commencement  of  the  suit.  The  court  learning, 
not  by  an  exhibition  of  the  agreement,  but  by  the  '*  statement 
of  the  parties  made  in  open  court,  that  the  parties  had  agreed 
io  the  mode  and  manner  of  dividing  the  property  in  dispute," 
foils  to  carry  out  and  enforce  the  division,  leaving  that  to  be  ao- 
c^implished  by  the  parties  themselves.  That  is,  the  court  makes 
«  final  decree  upon  the  right  and  title,  but  fails  to  divide  the 
•laves.  The  decree  is,  therefore,  conclusive  upon  the  parties,  as 
io  the  right  and  title,  and  can  not  be  rendered  less  so  because 
ike  court  stopped  short,  and  failed  or  refused  to  divide  the 
pdaves,  upon  the  ground  that  the  parties  themselves  had  agreed 
vpon  the  mode  of  division. 

It  is  also  conclusive  upon  the  rights  of  pendente  liie  purohas- 
erSy  unless  they  have  been  injured  by  the  fraud  of  their  vendor, 
acting  in  collusion  with  the  complainants.  No  such  fraud  ap- 
pears; nor  does  it  appear  that  their  rights  have  been  injuriously 
affected  by  the  agreement;  but  so  tsi  from  it,  the  agreement  re- 
dounds to  their  benefit;  for  Fletcher  is  secured  in  the  reception 
of  one  hundred  and  thirty  dollars  over  and  above  the  one  third 
of  the  slaves  in  his  possession.  And  the  chancellor  might  have 
set  apart  those  slaves  that  had  been  sold  before  the  commence- 
ment of  the  suit,  to  the  share  of  the  defendant,  and  an  equiva- 
lent, in  value,  out  of  those  that  were  sold  pendente  lite  to  each 
of  the  complainants,  which  would  have  greatly  lessened  the 
amount  of  Fletcher  and  Sharp's  interest  in  the  slaves  in  contest. 
We  are  also  satisfied  that  a  court  of  equity  here  may  take  juris- 
diction of  the  cause,  in  the  appropriate  county,  to  carry  out 
and  enforce  the  decree  in  Tennessee;  and  that  jurisdiction  was 
properly  taken  in  Knox,  where  a  part  of  the  slaves  and  one  of 
the  defendants  were  found;  and  it  was  proper  to  bring  all  per- 
flons  who  had  become  interested  in  the  slaves  which  were  sub- 
ject to  the  decree  in  Tennessee,  before  the  court. 

Had  the  decree  there  been  rendered  in  Kentucky,  it  is  abun- 
dantly established  that  an  original  bill  would  lie  to  carry  out  and 
enforce  it.  Nor  can  it  be  questioned  that  an  original  bill  in 
equity  would  lie  in  Tennessee,  to  carry  out  and  enforce  the  de- 
cree, in  case  the  slaves  were  within  the  jurisdiction  and  subject 
to  the  control  of  the  court  there.  Giving  to  the  Tennessee  de- 
cree the  same  force  and  conclusive  effect  of  a  decree  in  Kentucky, 
or  that  full  faith  and  conclusive  effect  which  would  be  given  to 
it  there,  we  can  perceive  no  just  reason  for  withholding  the  same 
remedy  here  to  enforce  it.  Besides,  Fletcher  and  Sharp,  having, 
by  their  purchase,  acquired  the  interest,  or  one  third,  of  J.  J. 
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Norrell,  became  tenants  in  oommon  with  the  ownert  of  the  other 
two  thirds  and  had  a  light  to  the  possession;  and  the  bill  in 
<:hajicei7  for  a  diidsion  was  the  appropriate  remedy;  and  Sharp 
and  Fletcher^  being  interested  in  the  dirision,  were  properly 
brought  before  the  court. 

But  though  the  decree,  as  a  decree  in  Tennessee,  must  have 
the  same  force  and  e£Eect  allowed  to  it  as  if  rendered  in  Ken- 
tucky, and  that  a  court  of  equity  here  may  take  jurisdiction  to 
•enforce  it,  yet  there  is  a  radical  ground  of  objection  to  the  en- 
forcement of  the  decree  in  behalf  of  the  equity  set  up  by  the 
oomplainant,  which,  as  a  decree  of  Kentucky,  would  present  an 
insuperable  objection  to  its  enforcement,  or  to  the  aid  which  the 
complainant  seeks  upon  it.  Fletcher  and  Sharp  were  in  the  ad- 
Terse  possession  of  the  slaves  in  contest,  as  well  when  Thomas 
O.  Norrell  purchased  from  Moore  and  wife,  as  when  he  sold  and 
transferred  his  interest  to  the  complainant.  The  right  of  Moore 
and  wife,  as  well  as  of  Norrell,  was  a  chose  in  action  only,  or 
right  to  personal  property  claimed  adversely  by  another.  Prop- 
erty thus  conditioned  is  not  vendible  or  assignable  legally;  and 
if  sold  or  assigned,  vests  no  legal  title  in  the  purchaser.  The 
purity  of  the  common  law  restricted  the  assignment  of  a  chose 
in  action,  or  sale  of  property  in  the  adverse  possession  of  an- 
other, as  tending  to  champerty  and  maintenance,  the  increase  of 
litigation,  and  the  oppression  of  the  weak.  And  though,  in 
modem  times,  for  the  benefit  of  trade  and  the  advancement  of 
commerce,  those  salutazy  rules  of  the  common  law  have  been 
greatly  relaxed,  they  have  never  been  so  fax  relaxed  as  to  permit 
a  sale  thus  made  to  transfer  the  legal  titie  to  the  purchaser,  or  to 
permit  him  to  maintain  a  suit  upon  it  in  his  own  name,  as  a 
legal  title.  If  the  complainant,  therefore,  has  acquired  any 
title  by  his  purchase,  it  is  a  mere  equity,  which  can  be  enforced 
only  in  his  own  name  in  a  court  of  equity,  if  it  be  conceded 
that  it  may  be  enforced  there,  which  is  not  clearly  settted.  For 
though  it  is  laid  down  broadly,  in  some  of  the  elementaiy  books, 
that  courts  of  equity  disregard  this  rule  of  the  common  law, 
and  will  take  cognizance  and  enforce  the  assignee's  equity  of  a 
chose  in  action,  treating  him  as  cestui  que  use,  and  the  assign- 
ment as  a  declaration  of  trust:  1  Madd.  Ch.  545,  546;  2  Story's 
Eq.  306-^13;  and  though  this  is  well  established  with  respect  to 
any  debt,  daim,  or  demand,  for  money  or  property,  arising  upon 
contract,  yet  it  is  not  clearly  established,  by  authority,  that 
ehancezy  would  interpose  in  behalf  of  a  vendee  of  personal 
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pToperty,  whose  puTehase  was  made  when  the  adrerae  possession 
was  in  another. 

But  if  it  be  conceded  that  a  court  of  chancezy  may  take  juris* 
diction  in  this  case»  in  behalf  of  the  complainant,  as  purohaseir^ 
upon  the  ground  that  his  purchase  was  made  after  the  interloc- 
utory decree  determining  the  right  in  favor  of  his  vendor,  and 
his  vendor  is  before  the  court  as  defendant,  not  objecting  but 
giving  sanction  to  the  right  and  to  the  decree  sought  hy  the 
complainant,  and  when  the  proceeding  in  chanceiy  is  the  appro- 
priate remedy,  independent  of  the  assignment,  to  enforce  the 
decree  of  Tennessee,  and  cause  a  division  of  the  slaves,  yet  the 
right  of  the  complainant  is  a  mere  equitable  right,  and  if  tainted 
with  iniquity,  fraud,  or  champerty,  in  its  origin,  will  not  receive 
the  aid  or  countenance  of  a  chancellor  in  its  enforcement. 

The  proof  in  the  cause  tends  strongly  to  the  conclusion — ^in- 
deed, it  is  rendered  reasonably  certain — ^that  the  sale  and  assign- 
ment to  the  complainant  was  the  consummation  of  a  previous 
secret  champertous  understanding  between  the  complainant,  one 
Yanbiber,  and  Thomas  C.  Norvell,  by  which  the  suit  in  Tennes- 
see was  instigated,  commenced,  and  carried  on,  by  the  aid  and 
assistance  of  the  two  former,  for  part  or  profit  out  of  the  mat- 
ters in  contest,  and  in  which  they  both  were  made  witnesses  in 
support  of  the  claim  set  up  and  asserted  by  T.  G.  Norvell  and 
Moore  and  wife,  and  gave  important  testimony  in  the  cause,  and 
without  whose  testimony  there  is  scarcely  a  shadow  of  ground 
left  upon  which  to  rest  a  decree  in  favor  of  the  complainants  in 
the  suit,  against  the  strong  coimtervailing  proofs  in  the  cause 
backed  by  an  absolute  bill  of  sale,  in  writing,  unimpeached  by 
the  slightest  proof  of  fraud  or  mistake  in  its  execution,  or  allega- 
tion to  that  effect.  Indeed,  without  such  bill  of  sale,  independent 
of  the  testimony  of  Ferrel  and  Yanbiber,  the  evidence  is  deemed 
entirely  insufficient  to  sustain  the  decree.  Nor  can  it  be  believed 
that  the  decree  ever  would  have  been  obtained  but  for  their  tes- 
timony. If  these  things  be  true,  then  the  decree  which  is  sought 
now  to  be  enforced  in  a  court  of  equity  here,  was  procured  by 
the  testimony  of  two  champertors  and  maintainers,  who  were 
interested  in  the  result;  and  the  equitable  assignment  sought  to 
be  sustained,  enforced,  and  made  available,  by  a  court  of  chan- 
cery here,  was  the  fruits  of,  and  had  its  origin  in,  iniquity,  fraud, 
and  champerty,  if  not  in  a  grosser  crime,  by  which  right  and 
truth  were  suppressed,  and  public  justice  perverted. 

We  will  not  stop  to  enumerate  all  the  circumstances  which 
lead  to  the  conclusion  intimated,  but  will  refer  to  some  of  thenu 
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It  IB  proTen  that  Thomas  C.  Noirell,  bef(M:e  the  ingtitatioBi  of  the 
Bmt,  set  up  no  claim  to  the  slaves,  and  said  that  he  had  no  in- 
terest in  them.  It  is  also  proTen  by  a  witness,  who  stands  nn« 
impeaehed,  that  before  or  about  the  time  of  the  institntion  of  the 
suit,  the  witness  was  riding  in  company  with  Ferrel,  near  a 
tract  of  land  owned  by  the  latter,  and  Ferrel  pointed  to  the  land 
and  said  that  '*  Thomas  0.  Norrell  wotild  own  that  land  in  a 
short  time."  The  witness  knowing  the  inability  of  Norvell  to 
pay  for  it,  asked  how  he  could  own  it,  and  Ferrel  replied  that, 
"  it  Norvell  wonld  do  as  he  directed  him,  he  would  put  him  in 
the  way  to  get  some  kinky  or  nappy  heads;"  and  tiie  witness 
understood  him  as  alluding  to  the  slaves  afterward  sued  for  and 
recovered;  and  Norvell  did  afterward  get  the  very  land. 

It  is  proven  by  another  witness,  tiiat  Ferrel  and  Yanbiber 
both  went  with  Norvell  to  the  lawyer  who  brought  the  suit, 
oonnseled  with  him  in  respect  to  its  institation,  and  became 
bound  with  Norvel  for  his  fee;  and  it  is  proven  they  both  took 
an  active  interest  in  its  prosecution;  and  Ferrel  furnished  Nor- 
vell with  a  horse  at  different  times,  to  ride  to  court,  and  money 
to  pay  his  expenses.  It  is  also  proven  by  another  witness,  the 
brother-in-law  of  Ferrel,  that  Ferrel  had  told  him,  in  the  prog- 
ress of  the  suit,  and  before  the  interlocutoiy  decree,  that  he 
and  Yanbiber  were  partners  with  Norvell  in  the  suit,  and  if  it 
had  not  been  for  them  it  never  would  have  been  brought.  And 
also,  by  another  witness,  that  Ferrel  said  that  he  and  Yanbiber 
were  to  do  all  they  cotild  in  the  suit,  and  make  all  the  proof 
they  could.  Ferrel,  besides  an  active  agency  in  other  respects 
in  the  suit,  on  the  side  of  Norvell,  aided  him  in  propounding 
questions  to  a  witness,  at  least  on  one  occasion,  and  stated  to 
another  witness,  that  though  he  bad  no  interest  in  the  suit  at 
its  commencement,  since  Thomas  had  made  such  strong  proof, 
he  intended  to  have  a  hand  in  it.  And  various  other  witnesses 
prove  the  confessions  of  Ferrel,  pointing  to  the  fact  of  his  and 
Yanbiber's  interest  in  the  suit.  It  is  also  proven  that  when 
one  of  the  family  of  slaves  in  contest,  which  was  in  possession 
of  Ferrel,  was  levied  on  by  a  constable,  T.  C.  Norvell  said  the 
constable  had  done  wrong,  as  he  did  not  know  but  that  the 
fjlaves  so  levied  on  might  fall  to  Yanbiber,  in  the  division  of  the 
slaves.  And  by  another  witness,  that  he  said,  on  another  occa- 
sion, he  cotild  prove  anything  he  wanted  to  prove,  by  Ferrel 
and  Yanbiber,  and  that  he  had  done  so  in  the  suit.  And  it  i^ 
proven  that  one  of  them  said  that  he  wotild  as  sdon  step  into 
court  and  swear  to  a  lie  as  not. 
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It  also  appears  that,  immediately  upon  the  rendition  of  the 
interlocutoiy  decree,  the  slaves  are  transferred  to  Ferzel,  at  a 
reduced  nominal  price,  and  Norvell  gets  the  very  land  he  was 
to  get,  if  he  pursued  the  advice  of  the  former.  It  also  i^pears 
that  Yanbiber  is  thrust  forward,  or  thrusts  himself  forward,  as 
commissioner,  to  demand  and  take  possession  of  the  slaves, 
under  the  interlocutory  decree;  that  he  goes  all  the  way  to  Ken- 
tucky to  demand  the  slaves  from  Fletcher;  was  to  become  the 
surety  of  Ferrel  for  the  performance  of  the  compromise  agree- 
ment with  Fletcher,  and  has  his  deposition  taken  several  times, 
or  it  is  taken  several  times,  in  the  progress  of  the  suit  in  Ten- 
nessee, as  well  as  in  Kentucky;  and  in  many  other  respects 
manifests  a  strong  interest,  and  takes  an  active  part  in  those 
suits,  in  behalf  of  the  claim  of  the  complainants.  And,  in 
addition  to  these  circumstances,  witnesses  are  examined,  going 
strongly  to  impeach  the  standing  of  both  Yanbiber  and  Ferrel, 
and  to  discredit  them  as  witnesses,  on  the  ground  of  a  want  of 
good  character. 

These  circumstances  tend  strongly  to  the  conclusion  that  tha 
equity  of  the  complainant  originated  in  fraud,  collusion,  main- 
tenance, and  champerty,  if  not  in  corrupt  perjury,  and  ought 
not  to  receive  the  countenance  and  aid  of  a  court  of  equity  in 
its  enforcement.  If  it  were  admitted  that  they  would  not  ba 
sufficient  to  uproot  the  decree  of  Tennessee,  at  the  instance  and 
upon  the  application  of  J.  J.  Norvell,  and  those  claiming  under 
him,  as  complainants  in  a  bill  of  review,  or  bill  in  the  nature  of 
a  bill  of  review  for  fraud,  champerty,  and  corruption,  we  can 
not  doubt  that  they  are  sufficient  to  rebut  the  equity  set  up  by 
Feirel,  as  complainant.  He  who  seeks  equity  must  not  have 
been  goilty  of  iniquity.  He  must  present  himself  in  a  court  of 
consdenoe  with  clean  hands.  And  if  we  are  mistaken  in  tha 
conclusions  to  which  we  have  arrived  upon  the  testimony,  the 
proofs  and  circumstances  are  such,  at  least,  as  to  cast  around 
the  equity  asserted  lyy  the  complainant  a  dark  doud  of  sus- 
picion, which  should  induce  the  chancellor  to  stay  his  hand, 
and  refuse  his  aid  in  its  edfectoation  or  enforcement. 

It  is,  therefore,  the  opinion  of  the  court  that  the  decree  of 
the  drcnit  court  be  reversed,  and  cause  remanded,  that  the  bill 
may  be  dismissed;  and  the  appellants  are  entitled  to  their  costs 
in  this  court 


PuBCBASB  PxifDENTK  LiTB. — ^The  effects  of  ft  purchase  pendente  Hie  are  dis- 
cnssed  in  the  note  to  Newman  v.  Chapman,  14  Am.  Dec.  766;  see  also.  Jack' 
son  ▼.  Didbenson,  8  Id.  286;  Wootj^fotkr.  Bhuni,  9  Id.  IZ^i  Loekwoodr.  Batee^ 


Miay^  1840.]  Fbanefobt  Bridge  Co.  v.  Williahb.  155 

12  Id.  121;  ffenderaon  t  PiekeU,  16  Id.  130;  Bay  ▼.  ^oe,  18  Id.  109;  Jackson 
T.  AndreMm^  22  Id.  674;  Murrap  t.  Blate^ord,  19  Id.  637;  Oromwdly,  CUjKjf^ 
2Sia.l05;  FfoteofiT.  fFOMm,  26 Id.  469. 

JuDaMSHTB  OF  SiSTiB  Statbs  are  entitled  to  fall  Mth  and  eredit  in  tlie 
coorte  of  the  eeyenl  states:  BartieU  ▼.  Knight^  2  Am.  Deo.  86,  and  notei 
Bw^ord  T.  B^ford^  6  Id.  611;  Andrew  v.  MfnUqotnery^  10  Id.  213;  I^IkAM  ▼. 
.^teUs  12  Id.  261;  Spencer  t.  Brochpay,  13  Id.  616;  £feott  ▼.  CUemon,  16  LL 
71;  Siairbuek  v.  iftirray,  21  Id.  172;  Outtck  ▼.  Loder,  23  Id.  711;  Wemwag  t. 
r,  26  Id.  817. 


Frabkfobt  Bbidoe  Go.  u  Williams. 

LuBiurr  of  Bbidob  Comfant  jo&  thb  Safstt  of  its  PABSBfoxRB,  is  not  80 
grsat  as  that  of  common  carriers,  as  the  reasons  which  determine  sach 
liability  are  not  the  same. 

BiBiDes  OoMFAVT  MUST  CoNSiBUOT  1X8  W0BK8  WXTB  Cabx  and  oantion,  and 
looik  after  their  condition  and  safety  with  ordinary  yigilanoe  at  least,  and 
is  liaUa  to  all  persons  who  are  injnred  by  reason  of  a  breach  of  sach  daty. 

Bblbf  that  a  Bbzdgs  wab  Safe  will  not  relisTe  its  owners  from  liability. 

To  SusTAiv  AN  AonoN  OH  THS  Casi  against  a  bridge  company,  for  a  breach 
of  its  dnty  to  keep  its  bridge  in  a  safe  condition,  negligence  most  be 


iMMaTWtTAL  BBBO88  OoooBBDro  AT  A  Tbzal,  which  coold  not  haTo  infla- 
enoed  the  determination  of  the  action,  are  not  sofficient  to  warrant  a 


Oasi.    The  qpinion  states  the  &ots. 
Owdey  and  O.  8.  Mtrehead^  for  the  plftintiflh. 
Heuritt  and  J.  T.  Morehead^  for  the  defendant. 

B7  Court,  Ewne,  J.  A  company  was  incorporated  to  oon« 
stmot  a  toll-lxridge  across  the  Kentad^  riyer  at  Frankfort 
Thej  oonstmoted  one  ^v^hich  answered  all  the  purposes  of  its 
constmotiony  until  by  time  and  the  action  of  the  elements  it 
gave  way  and  fell.  They  oonstnxcted  another  upon  a  new  plan; 
which,  while  the  appellee's  wagon  and  team,  driyen  by  his  slave, 
were  passing  it,  gave  way  and  fell,  within  twenty-four  hours 
after  it  was  completed,  and  they  were  precipitated  into  the  riyer, 
the  daye  and  two  horses  killed,  two  others  wounded,  and  the 
wagon  and  gear  broken  to  pieces.  The  appellee  sued  the  com* 
pany  in  case,  for  the  injuzy  he  sustained,  declaring  in  three 
counts. 

The  first  count,  after  duuging  upon  the  company  the  duty  to 
build  a  good  and  safe  bridge,  ayers  that  they  constructed  one 
upon  a  new  plan,  with  the  center  space  double  as  long  as  the 
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spaoe  of  the  former  bridge,  with  delicate,  brittle,  and  insuffi- 
cient materials,  and  the  workmanship  badly  executed;  by  rea- 
son whereof,  it  gave  way  and  fell,  and  the  injury  accrued  to  the 
appellee.  The  second  count,  after  charging  the  same  duly, 
avers  that  the  bridge  was  carelessly,  negligently,  and  unskill- 
fully  built,  with  brittle  and  insufficient  materials,  and  in  an  un- 
workmanlike manner,  and  after  a  bad  and  tmsafe  plan.  The 
third  count  charges  the  company  as  common  carriers;  making 
no  averment  that  the  injury  had  accrued  by  reason  of  the  negli- 
gence or  want  of  due  care  in  the  construction  of  the  bridge. 
Each  of  the  counts  was  demurred  to,  and  the  demurrers  over- 
ruled, and  the  cause  tried  upon  the  general  issue. 

Upon  the  trial,  the  defendants'  counsel  asked  for  their  in- 
structions, which  were  overruled  by  the  court,  and  the  follow- 
ing instructions  given: ''  That  if  the  juiy  find  from  the  evidence 
that  the  plaintLffs  property  was  injured  by  the  fall  of  the  bridge, 
they  should  find  for  him  the  damages  which  he  may  have  sus- 
tained. But  if  they  shotild  also  find  that  the  defendants  be- 
stowed ordinary  care  and  diligence  in  the  construction  of  the 
bridge,  and  that  they  used  ordinary  care  and  attention  to  its 
conditioD,  at  and  before  the  time  it  was  opened  for  passage  until 
it  fell,  and  could  not  ascertain  its  unsafe  condition,  then  their 
verdict  shotild  be  for  the  defendants."  The  jury  found  a  verdict 
for  the  plaintiff  for  eight  hundred  dollars  in  damages;  and  a 
motion  for  a  new  trial  being  overruled,  a  judgment  was  rendered 
for  the  amoimt;  from  which  the  bridge  company  has  appealed. 

We  can  not  agree  with  the  counsel  for  the  appellee,  that  the 
resjilpnsibility  of  the  company  should  be  made  to  rest  upon  tlie 
same  ground  as  common  carriers.  There  is  an  essential  differ- 
ence between  the  duties  to  be  performed  by  each.  The  custody, 
care,  and  control  of  goods,  are  committed  to  common  carriers 
to  be  transported  from  one  place  to  another.  In  their  transpor- 
tation they  are  exposed  to  perils  from  secret  thefts  and  open 
robberies  which  maybe  perpetrated  by  persons  in  secret  concert 
with  the  carrier,  brought  about  by  his  means,  and  planned  and 
arranged  so  cunningly,  as  to  evade  the  possibility  of  detection. 
For  the  benefit  and  promotion  of  commerce,  and  the  security  of 
society  upon  the  great  principles  of  public  uiiliiy,  to  which  pri- 
vate considerations  must  always  yield,  the  common  carrier  ia 
made  responsible  for  all  losses  or  injuries  in  whatever  form  they 
may  come,  without  excuse,  unless  they  happen  by  the  act  of 
God,  or  the  country's  public  enemies. 

But  the  bridge  company  has  not  the  custody  or  control  of  prop- 
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eriy  or  goods  that  are  transported,  or  of  the  persons  who  pass 
orer ;  but  the  former  is  committed  to  the  control,  guidance,  and  di- 
rection of  the  owner  or  his  servant  or  agent;  and  the  latter  to  his 
own  will.  And  the  property  transported  is  not  exposed  to  the 
same  hazard  from  secret  combinations.  It  would  seem,  there- 
fore, that  the  essential  reasons  which  dictated  the  rigid  role  of 
responsibilily  with  respect  to  common  carriers,  are  not  appli- 
cable to  the  duties  or  employment  of  the  bridge  company.  But 
though  they  are  not  responsible  as  common  carriers,  their  bridge 
is  a  public  one,  constructed  under  the  sanction  of  legislative  en- 
actment, in  which  they  have  a  peculiar  privilege,  and  for  a  pas- 
sage on  which  they  have  a  right  to  exact  tolls.  The  public  is 
deeply  interested  in  its  being  a  safe  bridge.  The  security  and 
safely  of  the  lives  of  the  citizens,  as  well  as  their  properly,  re- 
quire that  it  should  be  constructed  with  care  and  caution,  and 
its  condition  and  safely  well  looked  to  by  the  company,  before 
they  open  their  gates,  and  hold  out  to  the  public  inducements 
to  venture  upon  it.  It  is  not  to  be  expected  that  the  citizen, 
when  he  approaches  the  bridge,  will  alight  and  examine  for  him- 
self, to  ascertain  whether  the  bridge  has  been  constructed  in  a 
workmanlike  manner,  or  upon  a  suitable  or  safe  plan,  or  with 
proper  materials.  But  he  has  a  right  to  look  to,  and  trust  in, 
the  company,  that  those  things  have  been  attended  to,  and  that 
the  bridge  is  safe.  If,  therefore,  the  company  have  not  attended 
to  those  things,  with  ordinary  vigilance  at  least,  they  are  most 
unquestionably  liable  to  any  person  who  has  been  injured  in 
their  person  or  property  by  reason  thereof.  And  in  this  opin- 
ion, and  fully  to  this  extent,  we  are  sustained  by  the  opinion  of 
the  supreme  court  of  New  York,  in  the  case  of  Ibwnsend  v.  The 
TuTrvpUce  Boad  Company^  6  Johns.  90.  And  in  this  their  re- 
sponsibiliiy  is  made  to  stand  upon  the  same  ground,  and  no 
higher,  that  the  warehouseman,  or  hirer  of  property,  or  under- 
taker of  a  private  work  for  a  reward,  stands  on.  Indeed,  it 
might  well  be  questioned  whether  the  safety  of  the  public,  and 
the  security  of  the  lives  and  property  of  the  citizens,  do  not  de- 
mand that  they  should  exercise  the  utmost  care  and  vigilance, 
in  looking  to  the  erection  and  the  state  and  condition  of  the 
bridge,  or  to  be  made  responsible,  if  they  are  guilty  of  only 
slight  negligence  in  any  of  those  particulars.  But  we  do  not 
deem  it  necessary  to  determine  this  question  now,  as  the  in- 
struction of  the  circuit  court  has  rested  the  responsibility  of  the 
defendants  below  upon  the  exercise  of  ordinary  diligence  alone, 
and  under  that  instruction  the  jury  have  found  against  them. 
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We  are  dearlj  of  opinion  that  the  instractaon  of  the  court  did 
not  go  too  far,  nor  can  be  regarded  as  interpreting  the  law  too 
etronglj  against  the  defendants. 

Nor  do  we  think  that  the  court  erred  to  the  prejudice  of  the 
defendants  below,  in  rejecting  the  instmctions  adced  hj  their 
counsel;  as  well  for  the  reason  that  those  instructions  made  the 
exemption  of  the  defendants  rest  upon  their  opinion  or  belief 
that  the  bridge  was  safe,  as  that  the  instmctions  given  by  the 
court,  in  their  stead,  were  as  favorable  to  them  as  the  law  en- 
titled them  to  ask,  and  were  as  fair  and  full  an  exposition  of  the 
law  of  the  case  upon  the  matters  to  which  those  instructions  re- 
lated, as  was  proper  to  be  given.  It  will  not  suffice  that  the 
company  believed  the  bridge  was  safe;  but  it  was  their  duly,  at 
least,  to  use  ordinary  vigilance  and  precaution  to  find  out  and 
know,  with  reasonable  certainty,  that  it  was  safe,  before  they 
opened  their  gates  and  held  out  inducements  to  the  citizen  to 
commit  his  life  and  property  to  the  hazard  of  passing  over  it. 
They  shotild  not,  therefore,  have  trusted  to  an  opinion  or  belief 
formed  on  the  representation  of  an  interested  undertaker  alone, 
but  should  have  looked  with  care  and  vigilance  to  the  materials, 
the  plan,  the  structure,  and  workmanship  of  the  bridge,  and  have 
availed  themselves  of  information  received  from  other  disinter- 
ested  workmen  to  form  a  correct  and  safe  judgment  with  respect 
to  its  safety.  And  having  failed  to  do  so,  they  may  be  made 
responsible  for  the  injury  complained  of. 

Each  of  the  coimts  of  the  declaration  may  be  construed  to  be 
a  count  in  case  for  a  tort,  and  not  an  assumpsit.  There  was, 
therefore,  no  misjoinder  of  distinct  causes  of  action.  But  the 
first  and  third  counts  are  both  technically  bad,  in  failing  to 
aver  in  distinct  terms,  the  negligence  of  the  company  in  the 
erection,  etc.,  of  the  bridge.  The  bare  fact  that  the  company 
are  charged  as  common  carriers,  in  the  third  count,  would  not 
render  the  count  bad,  provided  such  negligence  had  been  averred 
as  would  render  them  legally  responsible.  But  though  the  first 
and  third  counts  are  bad,  for  the  reason  aforesaid,  the  second 
count  is  good,  and  contains  all  the  necessary  averments  to  ren- 
der the  company  responsible,  in  case,  for  negligence.  And 
though  the  court  erred  in  not  sustaining  the  demurrers  to  the 
first  and  third  coimts,  it  was  an  error  by  which  the  defendants 
have  not  been  prejudiced;  as,  by  the  instruction  of  the  court, 
the  jury  were  directed  to  the  finding  of  those  facts,  as  essential  to 
a  verdict  for  the  plaintiff,  which  were  alone  averred  in  the  second 
count.    And  though,  therefore,  the  verdict  is  general  in  its  terma. 
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it  must  be  pieBuzned  to  have  been  a  (^-nAing  upon  the  second 
coimt»  wbich  is  good.  But  the  yerdict  is  good  under  the  stat- 
ute, which  sustains  a  general  finding  if  there  be  a  good  count» 
though  there  be  other  counts  that  are  bad,  and  should  not  be 
set  aside  for  a  formal  error  of  the  court,  in  oyerruling  demurrers 
to  the  two  bad  counts,  by  which,  under  the  instruction  of  the 
court  and  the  proof  in  the  cause,  the  defendants  could  have 
been  in  no  wise  prejudiced  in  the  result.  To  set  aside  the  yer- 
dict for  this  formal  error,  would  be  departing  from  the  spirit  of 
the  statute,  if  not  from  its  letter. 

Without  stopping  to  detail  the  eyidence  at  length,  it  is  8u£5.- 
cient  to  say,  that  there  was  testimony  going  to  show  that  some 
of  the  timbers  used  in  the  construction  of  the  bridge  were  too 
small,  of  brittle  materials,  and  the  whole  in  a  green  state,  taken 
from  the  forest,  and  the  center  space  too  long  for  the  strength 
of  the  materials,  and  the  workmanship,  in  many  respects,  badly 
executed,  and  done  at  an  improper  season  of  the  year,  when  the 
ice  had  to  be  dug  out  of  the  mortices  to  insert  the  tenants. 
And  these  things  the  agent  of  the  company  was  frequently 
adyised  of  during  the  progress  of  the  work  by  a  skillful  work- 
man,  who  expressed  it  as  his  opinion  that  the  plan  would  not 
answer,  nor  would  the  bridge  stand.  And  though  a  different 
opinion  is  proyen  to  haye  been  expressed  in  the  presence  of  the 
agent  by  others,  and  particularly  by  the  undertaker — as,  upon 
the  whole  eyidence,  the  jury  haye  found  for  the  plaintiff  below, 
we  think  their  yerdict  ought  not  to  be  disturbed. 

It  is,  therefore,  the  opinion  of  the  court  that  the  judgment  of 
the  circuit  court  be  a£Srmed,  with  costs  and  damages. 

LiABnjTT  07  BsmoK  GoKPAKT  voB  Nbolbct  to  Rkpaib.— In  MomdaU 
▼.  FroprietOTB,  25  Am.  Dec.  453,  a  bridge  oompany  was  held  liable  for  an  in- 
jary  resulting  from  a  delect  in  the  timbers  of  its  bridge,  occasioned  by  grad- 
nsl  decay,  althoagh  it  notified  the  person  injured  not  to  try  to  pass  over.  In 
this  case  the  bridge  was  open  for  travel,  toll  was  collected,  and  the  danger 
not  open  and  visible. 


Cmr  OF  Lexinqton  ^  t;.  MoQuillak. 

[9  Daha.  618.] 

LMasLATUKS  MAT  ESTABLISH  MUNICIPAL  GoBPOBATiONS,  and  delegate  to 
them  any  local  power  which  it  may  constitutionally  exercise,  but  no 
more. 

Tazino  Powkb,  nr  this  Couivtbt,  ib  not  aitoostheb  Abbttbart. 
Equautt,  as  vab  as  PBAonGABi.B,  and  security  of  property  against 
irresponsible  power,  must  govern  the  legislature  in  the  exercise  of  the 
taxing  power. 
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Taxation,  although  kot  UiaysBSAL,  must  bb  Gxnkbal  and  onifocm. 

To  Exact  fkom  Onb  Citizbn,  ob  vbok  One  Couktt,  tkb  Ehtibk  Bar* 
ENUS,  woald  be  equivalent  to  taking  private  property  for  public  oae. 

PnaoNs  nr  thb  Samx  Class,  and  property  of  the  aame  kind,  moat  gen* 
erally  be  subjected  to  tke  same  burden,  in  Kentnokj,  to  oonstitate  taaea- 
tion. 

Local  SuBDiyisiovs  or  a  Stats,  lixx  a  Mumioipal  Cobpobatiov,  fof 
purposes  of  taxation,  are  considered  as  separate  bodies  politic,  and  the 
same  general  principles  which  apply  to  the  state  in  the  ezerdae  of  its 
taxing  power,  apply  to  them. 

Stbxsts  and  Sidewalks  or  a  Citt  are  Pubuo  Hiohwatb,  whidi  it  Is 
the  common  duty  of  the  citizens  of  such  city  to  maintain.  The  main- 
tenance and  construction  of  such  streets  can  not  constitntionally  be  im- 
posed on  any  one  citizen  or  daas  of  citizens. 

Division  or  a  Cnnr  into  Squa&es,  in  accordance  with  the  terms  of  its  char- 
ter, creates,  in  effect,  as  many  municipalities  as  there  are  squares;  and 
the  exercise  of  the  right  to  improve  each  square,  and  the  levying  the 
tax  therefor  upon  the  proprietors  of  the  ground  therein,  in  oompUanoe 
with  the  provisions  of  such  charter,  will  be  upheld. 

When  such  Squabe  in  the  City  or  Lexinqton  dobs  not  Detebionb 
roB  iTSELr  in  favor  of  an  improvement,  the  city  council  may,  under  the 
eleventh  section  of  its  charter,  decide  for  and  control  it.  The  provis- 
ions of  the  charter  requiring  a  representative  from  each  square,  and  nnar 
nimity  in  the  city  council,  before  any  improvement  can  be  undertaken* 
prevent  the  exercise  of  such  power  from  being  construed  to  be  legislap 
tion  without  representation. 

IzTJUNonoK.    The  opimon  states  the  facts. 

M.  C.  Johnson  and  Menifee,  for  the  plaintiff. 

Owsley  and  MbCaUa,  for  the  defendants. 

By  Court,  Bobbbtson,  C.  J.  This  is  an  agreed  case,  between 
the  city  of  Lexington  and  the  heirs  of  Thomas  McQuillan,  de- 
ceased, exhibiting  in  substance  the  following  facts:  Under  the 
supposed  authority  of  the  eleventh  section  of  the  statute  incor- 
porating the  city,  the  municipal  council  having,  in  the  year  1836, 
graded  and  macadamized  Main  cross-street,  from  the  intersection 
of  High  street  to  Maxwell  street,  and  also  reduced  to  a  corre- 
sponding grade  and  paved  the  sidewalks,  distributed  the  cost 
thereof  among  the  owners  of  lots  on  each  of  the  squares  opposite 
to  and  adjoining  the  improvement  thus  made;  and  McQuillan's 
heirs  being  the  owners  of  the  lot  on  the  comer  of  Main  and  High 
streets,  fronting  one  hundred  and  seventy-seven  feet  on  the 
former,  and  sixty-six  feet  on  the  latter,  and  estimated,  in  that 
year,  at  one  thousand  dollars,  the  city  counsel  assessed  against 
them,  as  their  distributive  portion  of  the  cost  of  the  work,  five 
hundred  and  nine  dollars  and  ninety-two  cents — ^that  being  one 
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balf  of  the  amount  charged  for  the  gxading  and  paying  opposite 
to  their  g^iind. 

This  stun  greatlj  exceeded  the  proportionate  cost  of  the  entire 
work  done  opposite  to  the  lots  of  ground  respectively  in  the 
same  square,  in  consequence  of  a  deep  cut  and  a  stone- Wll  made 
opposite  to  the  lot  of  McQuillan's  heirs.  The  ci  ty  collector,  who 
was  chained  with  the  collection  of  the  assessment,  being  about 
to  coerce  payment  bj  a  sale  of  the  lot,  in  virtue  of  another  ordi- 
nance prescribing  such  a  procedure,  the  heirs  resisted  the  sale, 
on  the  ground  that  they  deemed  the  authority  attempted  to  be 
conferred  by  the  said  eleventh  section  of  the  city  charter  uncon- 
stitutional and  void:  and  the  foregoing  facts,  and  others  not  very 
matflrial  to  the  question  of  power,  having  been  submitted  by 
mutual  agreement  to  the  circuit  judge  of  Fayette,  he  decided 
that  the  city  had  no  constitutional  authority  to  exact  ihe  assess- 
ment as  made,  and  thereupon  enjoined  the  corporation  from 
''  proceeding  to  levy  the  sum  in  the  agreed  case  mentioned,  on 
the  estate  of  McQuillan's  heirs;  or  in  any  wise  carrying  into  ef- 
fect the  order  for  paving  and  grading  the  street  in  the  agreed 
case  mentioned,  or  any  part  thereof,  at  the  cost  of  said  heirs.'' 

Thatdecision  isnow  to  be  revised  by  this  court.  Theeleventh 
flection  of  the  charter  is  as  follows: 

''  Section  11.  Be  it  further  enacted.  That  the  mayor  and 
counoilmen  shall  have  full  power  and  authority  to  cause  and  pro- 
cure all  the  streets  and  alleys  in  said  city,  now  established  or 
hereafter  to  be  established,  to  be  paved  or  tumpiked,at  the  cost 
and  expense  of  the  lot  owners  fronting  such  streets  or  alleys;  and 
a  petition  in  writing  of  the  owner  or  owners  of  a  greater  part  of 
the  ground  fronting  on  any  square,  shall  be  sufficient  to  author- 
iae  a  contract  for  the  paving  or  tumpiking  the  stieet  or  alleys  in 
such  square:  Provided,  however,  that  the  mayor  and  council- 
men,  by  their  unanimous  consent  in  council,  may  cause  any 
atreet  or  allqr,  in  any  square  in  said  city,  to  be  paved  or  tum- 
inked  at  the  cost  and  expense  of  the  owners  of  lots,  or  parts  of 
lots^  fronting  such  street  or  alley,  without  any  petition  or  consent; 
and  when  the  paving  or  tumpiking  shall  be  completed,  they  shall 
apportion  the  costs  and  expenses  equally  on  the  lotholders,  and 
a  lien  is  hereby  given  on  the  lots,  and  parts  of  lots,  for  the  same; 
which  costs  and  expenses  may  be  listed  and  collected,  as  other 
taxes,  lyy  the  city  collector ,  and  who  shall  have  authority  to  sell  and 
convey  the  lots,  and  parts  of  lots,  for  the  same,  under  the  by-laws 
and  regulations  of  the  mayor  and  councilmen:  provided,  also, 
however,  that  the  owner  of  any  lot,  or  part  of  a  lot,  sold  for  pav- 
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ing  or  tumpikmg,  who  has  not  consented  in  writing  for  that 
purpose,  shall  have  five  years  to  redeem  the  same,  on  paying  the 
purchase  money,  with  ten  per  oentom  interest  per  annum,  with 
all  the  taxes  and  levies  that  may  have  subsequently  accrued;  and 
those  who  haye  consented  in  writing  may  redeem  it  any  time 
within  one  year,  on  the  payment  of  the  like  interest:  provided, 
that  infants  shall  have  one  year  after  arriving  at  full  age  on  like 
terms.'' 

It  is  manifest  that  this  enactment  prescribes  a  distribution  of 
the  entire  cost  of  grading  and  paring  a  street  and  sidewalks,  to 
the  whole  extent  of  the  square,  among  the  owners  of  the  ground 
in  that  square,  according  to  some  principle  of  equity;  and  that 
it  did  not  intend  to  authorize  the  exaction,  from  any  such  pro- 
prietor, of  the  cost  of  construction  opposite  to  and  co-exten- 
sively  with  the  front  of  his  lot,  when  the  cost  of  that  portion  of 
the  work  had  exceeded  the  ayerage  charge  upon  the  entire 
square.  And  it  seems  to  us,  also,  that  the  rule  of  equalily  pre- 
scribed by  the  legislature  is  the  territorial  extent,  and  not  the 
value  of  each  lot  of  ground.  This  is  the  test  of  the  author- 
ity given  to  a  portion  of  the  owners  of  ground  in  any  one 
square,  to  require  the  renovation  of  the  street  and  sidewalks 
opposite  to  such  square,  at  the  cost  of  all  the  owners  of  ground 
in  it. 

Had  the  ad  valorem  principle  been  adopted,  the  owner  of  a 
comparatively  small  piece  of  ground,  expensively  improved, 
might  control  the  other  owners  of  ground  in  the  same  square,, 
and  impose  on  the  majority  a  heavy  burden  against  their  con- 
sent, and  possibly  against  their  interest.  And,  as  the  extent  of 
each  projkrietor's  front  on  the  street  is  the  criterion  of  authority 
given  to  a  part  of  them  to  control  the  whole,  and  impose  a  com* 
mon  burden,  it  is  altogether  reasonable  to  infer  that  the  aggre- 
gate responsibility  shotild  be,  and  was  intended  to  be,  distributed 
according  to  the  same  principle.  Then,  as  the  amount  assessed 
against  McQuillan's  heirs  is  admitted  to  be  much  greater  than 
their  portion  of  the  cost  of  the  work  opposite  to  the  entire 
square,  distributed  among  the  several  owners  of  ground  therein, 
according  to  the  rule  prescribed  by  the  statute,  the  circuit  judge 
did  not  err  in  enjoining  the  coercive  collection  of  the  assess- 
ment, as  thus  illegally  made  and  attempted  to  be  exacted.  But, 
nevertheless,  if  those  heirs  be  legally  liable,  under  the  eleventh 
section,  for  any  portion  of  the  cost  of  the  work,  the  circuit 
judge  exred  in  enjoining  the  city  from  exacting  from  them  any 
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more  fhan  fheir  ordinaxy  rate  of  taxation,  as  oWben  of  property 


in  ijezuigton. 

The  constitational  Talidity  of  the  eleventh  section  of  the  ciiy 
charter  is,  therefore,  necessarily  inyolved  in  the  reTision,  by 
this  court,  of  the  decision  of  the  circuit  judge.  The  legislatiye 
authorily  to  establish  municipal  corporations,  and  to  delegate 
to  them  any  local  power  which  the  legislature  itself  possessed, 
has  not  been  controverted  in  the  argument  of  this  case,  and  is 
not  doubted  by  this  court.  But  it  is  eiijually  indisputable  that; 
no  local  power  could  have  been  delegated  to  the  ciiy  of  Lexing- 
ton, or  can  be  constitutionally  exercised  l^  it,  unless  the  legis- 
lature itself  possessed  the  same  power,  and  might  have  exercised 
it.  The  counsel  for  the  ciiy  insisted  that  the  authority  asserted 
in  this  case  is  that  of  taxation,  and  that  the  power  to  levy  taxes^ 
Uiough  admitted  to  be  liable  to  great  abuse,  is  nevertheless  un- 
limited. But  if  the  assessment  against  McQuillan's  heirs 
should  be  deemed  a  tax,  we  can  not  admit  that  the  taxing  power 
is,  in  this  country,  altogether  arbitrary.  Such  a  doctrine  would 
be  no  less  ahuming  than  anomalous. 

When  shall  a  tax  be  levied?  To  what  amount?-  Shall  it  be  a 
capitation  or  property  tax?  Direct  or  indirect?  Ad  valorem  or 
specific  ?  And  what  classes  of  property  are  the  fittest  subjects  of 
taxation  ? — are  all  questions  wisely  confided  by  our  constitution  to 
the  discretion  of  the  legislative  department,  subject  to  no  other 
limitation  than  that  of  the  moral  influence  of  public  virtue,  and 
responsibiliiy  to  public  opinion.  But  in  some  other  respects, 
and  so  far  as  the  power  of  taxation  may  be  effectual  without 
being  thus  limited,  it  is,  in  our  judgment,  limited  by  some  of  the 
declared  ends  and  principles  of  the  fundamental  law.  Among 
these  political  ends  and  principles,  equality,  as  far  as  practicable^ 
and  securily  of  prox>erty  against  irresponsible  power,  are  emi- 
nently conspicuous  in  our  state  constitution.  An  exact  equal- 
ization of  the  burden  of  taxation,  is  unattainable  and  Utopian. 
But  stall  there  are  well-defined  limits,  within  which  the  practical 
equality  of  the  constitution  may  be  preserved,  and  which,  there- 
fore, should  be  deemed  impassable  barriers  to  legislative  power. 
Taxation  may  not  be  universal;  but  it  must  be  general  and  uni- 
form. Thus,  if  a  capitation  tax  be  laid,  none  of  the  class  of 
persons  thus  taxed  can  be  constitutionally  exempt  upon  any  other 
ground  than  that  of  public  service;  and,  if  a  tax  be  laid  on  land» 
no  appropriation  land  within  the  limits  of  the  state  can  be  con- 
stitutionally exempted,  unless  the  owner  be  entitled  to  such 
immunity  in  consequence  of  public  service.    The  legislature,  in 
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the  plenitude  of  its  taxing  power,  can  not  have  conatitationai 
authority  to  exact  from  one  citizen,  or  even  one  county,  the 
entire  revenue  for  the  whole  commonwealth.  Such  an  exaction, 
by  whatever  name  the  legislature  might  choose  to  call  it,  would 
not  be  a  tax,  but  would  be  undoubtedly  the  taking  of  private 
properly  for  public  use,  and  which  could  not  be  done  constita" 
tionally,  without  the  consent  of  the  owner  or  owners,  or  without 
retribution  of  the  value  in  money. 

The  distinction  between  constitutional  taxation,  and  the  taking 
of  private  property  for  public  use  by  legislative  will,  may  not  be 
definable  with  perfect  precision.    But  we  are  clearly  of  the  opin- 
ion, that,  whenever  the  properly  of  a  citizen  shall  be  taken  from 
him  by  the  sovereign  will,  and  appropriated,  without  his  con- 
sent, to  the  benefit  of  the  public,  the  exaction  should  not  be 
considered  as  a  tax,  unless  similar  contributions  be  made  by 
that  public  itself^  or  shall  be  exacted  rather  by  the  same  public 
will,  from  such  constituent  members  of  the  same  community 
generally,  as  own  the  same  kind  of  property.     Taxation  and 
representation  go  together.    And  representative  responsibility 
is  one  of  the  chief  conservative  principles  of  our  form  of  gov- 
ernment.   When  taxes  are  levied,  therefore,  they  must  be  im- 
posed on  the  public  in  whose  name  and  for  whose  benefit  they 
are  required,  and  to  whom  those  who  impose  them  are  respon- 
sible.   And  although  there  may  be  a  discrimination  in  the  sub- 
jects of  taxation,  still  persons  in  the  same  class,  and  property  of 
the  same  kind,  must  generally  be  subjected  alike  to  the  same 
common  burden.    This  alone  is  taxation,  according  to  our  notion 
of  constitutional  taxation  in  Kentucky.    And  this  idea,  fortified 
by  the  spirit  of  our  constitution,  is,  in  our  judgment,  confirmed 
by  so  much  of  the  twelfth  section  of  the  tenth  article  asdedarea, 
''Nor  shall  any  man's  prox>erty  be  taken  or  applied  to  publio 
use  without  the  consent  of  his  representatives,  and  without  just 
compensation  being  previously  made  to  him." 

The  object  of  this  great  guaranty  was  to  secure  every  citizen 
against  spoliation  by  a  dominant  faction,  or  by  a  rapacious  publio 
power,  acting  in  obedience  to  the  will  of  a  constituent  body  for 
whose  use  his  property  may  be  taken,  and  from  whom  no  similar 
contribution  is  required.  It  intended  that  public  responsibility, 
and  the  power  of  exaction  for  public  use,  should  be,  in  some 
degree,  commensurable;  and,  therefore,  it  should  be  understood 
as  providing  that  the  public  shall  not  take  the  property  of  any 
citizen  for  its  own  use,  without  his  consent,  or  an  equivalent  in 
money,  or  in  similar  contributions  by  itself.    If  this  be  not  its 
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pinietical  effect,  it  is  a  mere  hnUum  fulmen,  and  may  always  be 
evaded  by  exactions  made  in  the  false  semblance  of  taxation.  If 
the  legidatme,  in  constmcting  a  turnpike  road  or  railway,  should 
provide,  lyy  an  act  of  assembly,  that  every  owner  of  land  through 
which  the  projected  road  should  be  made,  should  pay,  in  the 
form  of  a  tax,  the  estimated  value  of  so  much  of  his  land  as 
might  be  ai>propriated  by  the  road  to  public  use,  would  such  a 
requisition  be  a  constitutional  tax  ?  And  could  the  citizen,  with- 
out his  consent,  be  deprived  of  his  land,  and  all  compensation 
ISieref or,  by  any  such  evasion  ?  Would  not  every  such  case  be 
one  in  which,  according  to  the  intent  of  the  twdfth  section  of 
the  tenth  article  of  our  state  constitution,  private  property  had 
been  taken  and  applied  to  public  use,  and  the  owner  not  con* 
senting,  was  therefore  entitied  to  compensation,  and  could  not  be 
deprived  of  it  by  charging  the  amount  to  which  he  was  entitied, 
in  the  form  of  a  tax  on  his  land  ? 

As  land  can  not  be  taken  and  applied  to  public  use,  without 
paying  the  value  of  it  in  money,  if  required,  therefore  money 
can  not  be  taken  at  all,  and  applied  to  any  public  use  to  which 
land  could  not  be  appropriated,  without  paying  the  value  of  it. 
Then,  could  the  legislature  constitutionally  require  the  owner  of 
the  land  on  the  Kentucky  river,  where  one  of  the  locks  is  con- 
structed, to  pay  the  whole  cost  of  the  lock  and  dam  ?  Certainly 
not,  as  we  confidentiy  think.  But  why  not?  Because,  even  if 
the  exaction  be  made  in  the  form  of  a  tax,  it  is  not  a  tax,  but  is 
clearly  the  taking  of  private  property  for  public  use,  without 
an  equivalent  in  money,  or  any  constiti^itional  compensation. 
And  it  was  not  a  tax,  because  it  was  not  general  or  public,  but 
personal  and  exclusive,  exacted  by  the  public  for  its  own  use, 
from  an  individual  alone  and  not  from  the  public.  The  compre- 
hensive view  we  have  thus  endeavored  as  summarily  as  possible, 
to  take  of  the  constitutional  principle  which  must  govern  this 
case,  was  heretofore  suggested  in  the  case  of  Sutton's  Heirs  v. 
The  City  of  LouisviUe,  5  Dana,  28.  That  case  and  this,  however, 
differ  essentially;  and,  therefore,  the  application  of  the  same 
principle  to  the  one  may  not  authorize  the  conclusion  established 
lyy  it  in  the  other.  But  whether  it  does  or  not,  is  the  question 
now  to  be  considered. 

The  commonwealth  of  Kentucky  is  subdivided  into  subordi- 
nate communities,  or  qy/m  corporations — as  counties,  cities,  and 
towns-— each  vested  to  a  prescribed  extent,  with  certain  local 
power  to  regulate  its  own  peculiar  concerns,  according  to  its 
«wn  will.     Lexington  is  thus  possessed  of  this  local  sovereignty 
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ever  its  own  streets,  and  its  own  citiasens,  as  prescribed  by  its 
charter  of  incorporation,  and  so  far  as  that  charter  is  consistent 
with  the  supreme  law  of  the  hind.  When  acting  for  itself,  under 
the  authority  of  its  charter,  and  the  sanction  of  the  constitutioni 
the  local  public  of  Lexington  should,  therefore,  like  the  com- 
monwealth itself,  be  considered  as  a  separate  and  independent 
hodj  politic;  and  what  we  have  said  concerning  the  public,  and 
its  authority  to  impose  taxes,  or  apply  private  property  to  its 
own  use,  should,  of  course,  be  applied  to  the  local  public  of 
Lexington,  as  one  entire  and  sovereign  body,  acting  for  itself, 
and  on  itself  alone. 

The  streets  and  sidewalks  in  the  city  of  Lexington  are  com* 
mon  highways,  which  every  citizen  has  an  equal  right  to  use, 
and  which,  tlierefore,  it  is  the  common  duty  of  the  citisens  of 
that  local  public  to  render  useful  and  to  preserve.  And,  conse- 
quently, if  the  legislature,  acting  for  the  commonwealth,  could 
not,  in  ihe  form  of  a  tax  or  otherwise,  constitutionally  impose 
on  any  one  citizen  the  burden  of  making,  or  of  paying  the  cost 
of  constracting  a  public  road,  for  the  common  use  and  benefit 
of  the  public,  the  municipal  council  of  Lexington  could  not  law- 
fully exact  from  any  one  of  its  citizens,  in  the  form  of  a  tax  or 
otherwise,  the  cost  of  constructing,  reconstructing,  or  repairing 
any  one  of  the  streets  of  that  city.  Each  citizen  may,  un- 
doubtedly, be  required  to  do  his  equal  share  of  work  on  the  local 
highways,  or  to  make  his  equal  contribution  in  money  for  work 
done  on  them  by  others  under  the  authority  of  the  council.  And 
if  all  those  ways  shotild  be  reconstructed  or  repaired  during  the 
same  fiscal  year,  we  are  not  prepared  to  question  the  public 
authority  to  require  each  of  the  owners  of  ground  on  the  streets 
respectively,  to  pay  one  half  of  the  cost  of  the  improvement 
made  opposite  to  his  lot.  Such  a  burden,  imposed  on  all  the 
citizens  owning  real  estate  in  the  dty,  wotild  be  sufficiently 
public  and  distributive  to  entitie  it  to  the  character  of  a  public 
tax,  and  neither  a  slight  inequality  in  the  actual  operation  of  the 
prescribed  ratio  of  contribution,  nor  the  want  of  universality  in 
the  application  of  it  to  all  concerned  in  the  improvement  of  the 
city  would  be  sufficient  to  prove  that  such  a  requisition  would 
he  unconstitutional,  or  even  tmjust.  This  was  decided  in  the 
case  of  T?ie  Trustees  of  Paris  v.  Berry,  2  J.  J.  Marsh.  483,  and 
it  is  all  that  was  there  adjudged  by  this  court. 

But  can  one  citizen  alone  be  compelled  to  pay  the  cost,  or  one 
lialf  of  the  cost,  of  grading  or  paving  any  one  street  in  Lexing- 
ton, for  any  one  year,  or  at  any  one  time?    He  can  not,  as  we 
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think*  unless  the  requisition  could  be  enforced  on  the  ground 
that,  whenever  other  streets  or  portions  of  streets  shall  there- 
after be  also  improyed  in  a  similar  manner,  the  like  burden  may 
fall  exdItiBiTelj  on  other  citizens  saooessiyely.  But  such  a  pro- 
spective and  contingent  equalization  of  contribution  to  the  pub- 
lic use  would  be  too  remote  and  uncertain  to  have  such  an  effect 
as  that  just  hjpothetically  supposed. .  It  might,  in  our  opinion, 
be  as  well  said  that  the  legislature  may  exact  from  one  citizen  or 
county  alone  the  entire  revenue  for  one  year,  because  similar 
exactions  might  be  made  from  other  citizens  or  other  counties, 
successively,  for  a  long  series  of  consecutive  years,  until  the 
whole  commonwealth  had  been  equally  taxed.  This  final  result 
may  never  be  accomplished  in  the  one  case  more  than  in  the 
other.  But,  so  far  as  the  streets  and  sidewalks  may  be  con- 
<semed,  the  eleventh  section  of  the  charter  maybe  understood  as 
having  the  effect  of  subdividing  the  ciiy  into  as  many  munici- 
palities as  there  are  squares  in  it,  and  as  giving  to  each  square 
the  municipal  authoriiy  to  regulate,  in  the  mode  prescribed,  its 
own  streets  and  sidewalks.  And  in  this  view  we  are  not  dis- 
posed to  question  the  power  of  those  who  own  the  larger  por- 
tion of  the  ground  in  any  one  square,  to  require  the  improve- 
ment of  the  streets  and  sidewalks  opposite  to  such  square,  and 
the  payment  of  the  cost  by  all  the  proprietors  of  ground  in  it, 
according  to  one  of  the  provisions  of  this  eleventh  section. 

It  does  not  appear,  however,  that  the  grading  and  paving 
done  in  this  case  were  ordered  on  the  application  of  any  of  the 
owners  of  ground  in  the  square  of  which  the  lot  of  McQuillan's 
heirs  is  a  part.  On  the  contrary,  we  must  presume,  from  the 
&ct8  as  agreed,  that  the  order  was  made  by  the  unanimous  vote 
of  the  council,  without  any  such  application.  Does  this  make 
any  essential  difference,  so  far  as  constitutional  power  is  con- 
cerned? As  each  square,  so  far  as  its  streets  and  sidewalks  are 
concerned,  may  be  considered  as  a  distinct  mimicipality,  or 
local  public,  if  the  improvements  made  opposite  to  the  square, 
including  the  lot  of  McQuillan's  heirs,  had  been  directed  or 
sanctioned  by  the  owners  of  the  greater  portion  of  the  ground  in 
that  square,  the  cost  of  the  work  would  have  been  levied,^  ac- 
oording  to  the  charter,  on  the  whole  of  this  subordinate  com- 
muniiy,  or  public,  by  its  own  exclusive  authoriiy,  and  according 
to  its  own  aggregate  will.  And  therefore,  considering  this 
square,  for  that  purpose,  a  distinct  and  separate  town,  there 
could  be  no  more  objection  to  such  a  levy  than  there  might  be 
to  a  similar  one  made  by  the  ciiy  itself,  on  all  its  citizens,  or  by 
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a  conntzy  court  on  the  citizens  of  its  county.  But  though,  for 
the  purpose  suggested,  the  seTcral  squares  in  the  city  of  Jjei* 
ington  may  be  considered  as  so  many  distinct  towns,  yet  when 
a  square  does  not  determine  for  itself  in  &yor  of  such  an  im- 
prorement,  can  the  dty  council  decide  for  it,  and  control  it,  as 
to  the  construction  or  reparation  of  a  street  or  sidewalk  oppo- 
site to  it?  Can  it  be  thus  construed  by  an  extraneous  power? 
Under  the  eleventh  section  of  the  charter,  and  for  all  the  pur- 
poses thereof,  the  seyeral  squares  in  the  ciiy  of  Lexington  aie» 
to  the  whole  city,  what  the  counties  are  to  a  state,  or  town- 
ships to  a  county. 

Each  county  may  be  required,  and  is  here  required,  to  make 
and  preserve,  within  its  own  limits,  and  at  its  own  expense,  all 
highways  necessaiy  for  public  use;  and  which,  though  they  are 
its  own,  in  a  peculiar  sense,  belong,  nevertheless,  to  the  whole 
commonwealth,  in  a  more  enlaiged  sense.  In  the  construction 
and  preservation  of  its  roads,  each  county  is  controlled  by  the 
justices  of  its  court,  who  are,  in  this  respect,  made  its  oigans, 
though  they  are  neither  elected  by  it  nor  made  officially  respon- 
sible to  it.  Yet  the  validity  of  the  power  given  to  the  county 
courts,  to  require  the  people  of  their  respective  counties  to  make 
and  repair  their  local  highways,  is  not  doubted.  And  although 
the  roads  in  one  couniy  may  cost  more,  or  be  better  than  those 
in  another,  still  there  is  an  approximation  to  equality  of  burden 
among  them,  and  those  counties  in  which  the  roads  are  best  and 
cost  most,  derive  most  advantage  from  the  public  use  of  them. 
So,  each  square  in  Lexington  may  be  more  benefited  than  any 
other  portion  of  the  city,  by  having  around  it  good  streets  and 
sidewalks,  which,  like  the  roads  in  a  county  or  a  township,  are, 
therefore,  peculiarly  its  own.  And  as  the  eleventh  section 
requires  unanimity  in  the  council,  no  one  square  can  be  com- 
pelled to  pay  for  work  done  on  one  of  its  streets  or  sidewalks^ 
without  the  sanction  and  order  of  its  own  representative,  who, 
though  elected  by,  and  responsible  to,  the  proprietors  of  all  the 
other  squares  in  the  same  ward,  is,  nevertheless,  its  legal  organ. 

Besides,  the  city  council,  representing,  as  it  does,  the  whole  con- 
fed^eration  of  squares,  may  be  deemed  the  representatives  of  each 
square,  in  some  such  sense  as  that  in  which  the  justices  appointed 
by  the  commonwealth  may  be  considered  as  the  representatives 
of  the  interest  and  public  will  of  the  people  of  any  one  county. 
Graded  and  paved  streets  are  common  in  Lexington,  and  should 
be  desired  and  expected  in  such  a  city,  by  all  the  citizens;  and 
tach  square  being  made  liable  for  the  cost  incident  to  its  own 
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itreetB  and  sidewalks,  under  the  control  of  the  unanimous  city 
council,  though  the  burden  on  one  square  may  sometimes  exceed 
that  of  another,  yet  there  appears  to  be  among  them  all  as  much, 
oT  nearly  as  much,  reciprocity  as  that  which  exists,  in  a  similar 
respect,  among  the  seyeral  counties  of  the  state. 

As  all  the  streets  and  sidewalks  may  be  expected  to  be  im- 
proTod,  at  some  time,  in  a  manner  substantially  the  same,  the 
principal  question  decided  by  the  council,  in  this  case,  was  only 
aB  to  the  time  when  those  opposite  to  the  square  including  the 
lot  of  McQuillan's  heirs  should  be  improved.  The  county  courts 
decide  similar  questions,  without  objection  to  their  power,  or  the 
Talidiiy  of  their  decision.  All  the  streets  have  been  made  many 
years  prior  to  the  incorporation  of  the  ciiy;  most  of  them  had 
been  giaded  and  paved  prior  to  the  year  1826,  and  always  in  the 
mode  now  objected  to  as  unconstitutional.  Other  cities  in  the 
United  States,  as  well  as  in  Europe,  have  been  improved  in  a 
Bimilar  manner;  this  mode  and  this  usage,  in  towns  and  cities, 
may  have  been  generally  understood  when  our  constitution  was 
adopted;  the  eleventh  section  of  the  charter  of  Lexington  only 
re^nacted  what  had  been  the  established  rule  respecting  its 
streets  and  sidewalks;  the  citizens  were  &miliar  with  that  rule, 
and,  thus  understanding  it,  they  accepted  the  charter  as  it  is. 
In  Louisiana,  South  Carolina,  and  Pennsylvania,  the  judiciary 
has  sanctioned,  as  unconstitutional,  the  application  of  the  same 
or  similar  principle  to  the  streets  and  sidewalks  of  cities  in  those 
states  respectively;  in  New  York  and  Massachusetts  it  has  been 
TirtaaUy  recognized  by  the  state  courts;  and  it  has  been  declared 
unconstitutional  by  no  court,  so  far  as  we  have  been  able  to  as- 
certain. 

Under  a  proper  view  of  all  the  foregoing  considerations,  can 
this  court  decide  that  the  ordinance  now  sought  to  be  inval- 
idated is  unconstitutional  and  void  ?  Can  we  determine  judi- 
cially that  it  has  violated  the  principle  of  practical  equality 
contemplated  by  the  genius  of  our  organic  law,  or  disregarded 
tlie  Anglo-American  doctrine,  that  taxation  sh^  go  hand  in 
liand  with  representation?  We  are  unable  to  prove  this,  al- 
though we  may  have  some  doubt  whether  it  is  not  so.  But,  even 
doubting,  it  would  be  our  duty  to  acquiesce  in  the  legislative 
decision,  and  in  public  opinion,  as  long  indicated  in  this  as  well 
as  most  of  the  other  states  of  our  union,  by  common  usage, 
sanctioned  by  general  acquiescence,  and,  in  some  states,  by  judi^ 
cial  authority.  In  this  particular  case  there  may  be  hardship, 
possibly  injustice.     But  our  duty  is  to  decide  as  to  the  power, 
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not  thd  ezpediencj  or  jtustioe  of  its  exerdae.  And  it  is  not  even 
certain  that  there  will  be  any  peooliar  hardship  in  the  case,  when 
there  shall  be  a  proper  reassessment,  according  to  the  principle 
which  we  haTe  recognized  and  established  in  this  opinion; 
whereby  the  contribution  which  may  be  exacted  from  McQuil- 
lan's heirs  may  be  reduced  to  a  sum  not  exceeding  perhaps  two 
hundred  and  fifty  dollars,  and  which  may,  and  probably  will,  be 
reimbursed  in  the  enhanced  value  of  their  lot. 

The  ratio  of  contribution  fixed  in  this  opinion,  may  relieTe 
McQuillan's  heirs  from  paying  more  than  other  citizens  in  a  sim- 
ilar condition  have  had  to  pay  for  streets  and  sidewalks  front- 
ing their  grounds,  and  improving  their  common  city;  and  all 
other  owners  of  lots  in  the  same  city  xmiy  and  probably  wiU  have 
to  bear,  in  sufficient  and  proper  time,  their  own  equal  burden  in 
improving,  in  like  manner,  their  own  local  v^ys;  in  tlie  improve- 
ment or  non-improvement  of  which,  they,  too,  have  a  peculiar 
and  important  interest.  And  we  can  not  decide  that,  when  the 
improvements  are,  according  to  the  charter,  to  be  made  sep 
arately  by  squares,  the  ordinance  made,  in  this  case,  was  void, 
merely  because  all  other  streets  were  not  required  to  be  im- 
proved, in  the  like  manner,  at  the  same  time.  A  case  might 
possibly  occur,  in  which  the  inequaliiy  and  injustice  would  be 
so  flagrant  as  to  induce  this  court  to  decide  that  there  had  been 
unwarrantable  oppression,  or  an  unconstitutional  perversion  of 
power.  But  this  case,  though  apparently  rather  uncommon,  is 
not,  in  our  judgment,  so  enormous  as  to  authorize  such  a  decis- 
ion now  on  that  ground. 

Wherefore,  as  we  are  not  prepared  to  decide  that  any  provis- 
ion in  the  eleventh  section  of  the  city  charter  of  Lexington  is 
unconstitutional^  our  conclusion  must  be,  that  the  circuit  judge 
erred  in  enjoining  the  city  from  enforcing  against  McQuillan's 
heirs  the  payment  of  any  portion  of  the  cost  of  grading  and 
paving  the  street  and  sidewalks  opposite  to  their  lot. 

And,  therefore,  the  decision  of  the  circuit  judge  is  reyersed, 
and  the  cause  remanded,  with  instructions  to  modify  the  in- 
junction, so  as  only  to  enjoin  the  city  from  proceeding  to  enforce 
the  illegal  assessment,  as  heretofore  made,  and  attempted  to  be 
enforced. 


Streets  Right  or  Mukioipal  Oorfosation  to  Impbovi:  In  n  Ooddard, 
2S  Am.  Deo.  269,  and  prior  oaaes  in  this  aeries  died  in  note;  Keaty  ▼.  OU^  ^f 
UuMWttf,  29  Id.  895,  and  note. 
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OOMKEBOIAL  BaNK  OF  NeW  ObLEANS  V.  NeWPOBV 

MAOTTFAOTUBINa  GOMPANT. 

[1  B.  MOHBOB,  13.J 

Oooiv  MDvr  Takx  Judicial  Nonci  of  act  establishing  priTat»  oorporatioii. 

OOBPOSATION  HAS  IMPLIED  AUTHOBITT   TO  DXAL   ON    ORSDIT   Slid    bOROW 

mousy*  within  the  sphero  of  its  presoribed  bosinssB,  and  a\so  to  bind 
Itsslf  by  biils  and  promiBBory  notes. 

AVTHDBZZED    AOSNT   OW   OoBPOBATION    ICAT,    BY    UvaXALKD    Ck>NTBAOT   IN 

WBinNO,  l»nd  the  oorporation,  without  any  express  aathori^  in  its 
diarter.  And  an  avennent  in  a  declaration  that,  by  its  notw  ezeonted  by 
its  troasorer,  the  ooiporation  promised  to  pay,  imports  that  in  exeoating 
the  note  he  acted  as  its  anthoriaed  agent. 
OooBT  MAT  Know  Judioiallt,  vbom  Namb  ow  Plaibtiiv,  that  it  is  an  extra- 
tefritorial  corporation,  and  is,  therefore,  as  sach  entitled  to  sns  in  the 
eoartsof  this  state. 

AuaOATION  IN  FlTITION  THAT  PLAINTirr  HOLDB  KOTB  ON  OOBVO&ATION, 

imports  ereiy  fact  necessary  to  show  that  snch  note  is  gennins  and  bind* 
ing  on  the  ooiporation. 

PEimoH  and  Bommons.  Enor  to  the  Oampbell  oiroiiii.  The 
opinion  states  the  case. 

C.  8.  Mbrehead,  for  the  plaintifftt. 

Otodey^  for  the  defendants. 

By  Court,  Bobbbisoh,  0.  J.  Four  sevexal  writs  of  enor  faring 
np  for  revision  as  many  di£Eerent  judgments  sustaining  a  de- 
murrer to  a  dedaration  in  debt,  in  the  name  of  ''The  Com- 
mercial bank  of  New  Orleans"  against  **  The  Newport  manufac- 
turing company,"  on  four  promissory  notes  for  large  sums  of 
money,  and  also  seyenJ  demurrers  to  three  petitions  against  the 
same  defendants,  one  of  which  was  brought  in  the  name  of 
«<The  Commercial  bank  of  Scioto,"  and  the  other  two  in  the 
name  of  ''  The  president,  directors,  and  company  of  the  La 
Fayette  bank  of  Cincinnati,"  on  the  like  notes  for  other  large 
sums.  All  the  notes  purport  to  have  been  executed  in  substan- 
tially the  same  manner,  which  may  be  sufficiently  exemplified 
by  the  following  transcript  of  one  of  them: 

«'  18  months.  Nbwpobt,  Ey.,  11th  Septr.  1837. 

"  $6,779  44-100. 

*'  The  Newport  manufacturing  company  promise  to  pay  to 
the  order  of  Doct.  John  W.  King,  sixty-seren  hundred  and 
serenty-nine  and  44-100  dollars,  in  eighteen  months  after  date, 
at  the  Commeroial  bank  of  New  Orleans,  yalue  receiyed. 

"  John  W.  Tibbatts,  Treasurer.' 
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The  declazation,  after  describing  "  The  Commercial  bank  of 
New  Orleans"  as  ''  a  body  corporate^  constituted  by  the  state  of 
Louisiana/' avers  that  "  the  Newport  manuhcturing  company/' 
"by  her  certain  writing,  executed  by  John  W.  Tibbatts,  her 
treasurer,  promised  to  pay,"  etc.  And  in  this  action,  the  only 
question  deemed  worthy  of  serious  consideration  is,  whether 
upon  demurrer,  such  an  averment  is  sufficient  to  shew  prima 
faciey  that  such  a  writing  is  obligatory  as  the  note  of  the  com- 
pany. According  to  the  case  of  ffaJberl  y.  Skyles,  1  A.  K. 
Marsh.  868,  it  was  the  duty  of  the  circuit  judge  to  take  judicial 
notice  of  the  legislative  act  incorporating  "  13ie  Newport  man- 
ufacturing company." 

This  act  of  incorporation  authorized  the  company  to  purchase 
real  estate,  hemp,  etc.,  and  to  do  whatsoever  may  be  proper  for 
effectuating  those  powers  and  promoting  the  legitimate  ends  of 
its  being— consequentiy,  it  had  the  implied  power  to  deal  on 
credit,  and  even  to  borrow  money,  within  the  sphere  of  its  pre- 
scribed business,  and  of  course,  the  incidental  resulting  author- 
ity to  bind  itself  by  the  usual  evidences  of  credit — ^bills  and 
promissory  notes.  The  averment,  that  by  its  note,  executed  by 
its  treasurer,  the  corporation  promised  to  pay,  imports  that  in 
executing  the  note  the  treasurer  acted  as  its  authorized  agent; 
and  the  style  of  this  written  memorial  of  a  contract,  shows  that 
the  obligation  is  that  of  the  corporation  and  not  of  Tibbatts,  its 
agent,  if  according  to  the  principles  of  the  common  law,  a  prom- 
issory note  thus  executed  can  be  legally  obligatory  on  such  a 
party.  And  that  a  statutory  corporation  may,  without  express 
authority  in  its  charter,  become  legally  bound  as  a  parly  to  an 
unsealed  contract  in  writing,  made  by  its  authorized  agent,  we 
have  no  doubt.  In  our  judgment,  the  principles  recognized  in 
the  case  of  The  Bank  of  Columbia  v.  Patterson's  Adm'r,  7  Granch, 
299;  2  Cond.  Bep.  501;  Waller  v.  The  Bank  of  Kentucky,  3  J.  J. 
Marsh.  201;  and  Oarrison  et  aL  v.  Combs,  7  Id.  85  [22  Am.  Dec. 
120],  sufficientiy  settle  this  question.  In  the  last  of  these  cases 
this  court  decided  that  a  promissory  note  given  to  a  corporation, 
might  be  assigned  by  its  agent  without  the  corporate  seal  so  as  to 
pass  the  legal  right  of  action  to  the  assignee.  And  that  case  and 
this  seem  to  be  perfectly  parallel  in  principle.  We  are  there- 
fore of  the  opinion  that,  admitting  the  declaration  to  be  true, 
the  writings  described  in  it  are  binding  on  the  Newport  manu- 
facturing company,  as  its  own  promissory  notes. 

In  addition  to  the  objection  we  have  considered  as  the  only 
»ne  applicable  to  the  declaration,  other  exceptions  have  been 
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abo  taken  in  argument  to  the  three  petitions — and  that  is,  1. 
That  in  these  cases  it  does  not  appear  that  the  plaintiffs  are 
legalized  bodies^  corporate,  having  authority  to  sue  as  artificial 
persons,  in  the  names  assumed;  and  2.  That  there  is  no  aTor- 
ment  that  the  treasurer  had  authority,  as  agent,  to  execute  the 
notes.  It  is  true  that  the  petitions,  written  according  to  a  pecul- 
iarly summary  and  comprehensive  form,  prescribed  by  statute, 
do  not  contain  any  specific  averment  of  either  of  the  facts  as- 
sumed in  these  objections  as  essential.  Nevertheless,  both  ob- 
jections may  be  insufficient  when  tested  by  the  practical  con- 
struction of  the  statutory  remedy,  so  framed  as  to  dispense  with 
the  precision  required  in  the  common  law  declarations. 

The  first  objection,  if  made  to  a  declaration,  would  not  in  our 
opinion,  be  available  on  demurrer.  Although  we  may  know 
judicially,  that  neither  of  the  plaintiffs,  as  described  in  tiie  peti- 
tions, has  ever  been  incorporated  by  this  state,  yet  we  may  be 
presumed  to  have  the  like  knowledge  of  the  fact  that  they  are  all, 
as  to  Kentnd^,  extraterritorial,  and  the  style  of  each  of  them 
indicates  an  incorporated  character,  and  therefore,  according  to 
the  case  of  The  Dvich  East  India  Company ^  reported  in  2  Ld. 
Baym.  1634,  and  the  principle  of  which  we  approve,  all  these 
plaintiffs  should  prima  facie^  be  deemed  foreign  corporations, 
possessing  as  sudi,  authoriiy  to  sue  in  the  courts  of  this  state. 
The  second  objection  seems  to  be  more  formidable.  But  we  are 
of  the  opinion  that  this,  too,  should  be  unavailing  on  demurrer. 

Each  petition,  conformably  with  the  statutory  form,  states 
that  the  plaintiff  holds  a  note  (copying  it)  on  the  Newport  man- 
ufacturing company,  and  this  comprehensive  allegation — as  in 
other  cases  of  petition  on  notes — ^imports  every  fact  (inconsistent 
with  the  tenor  of  the  writing),  that  is  necessary  to  show  that  the 
note  is  genuine,  and  binding ' '  on"  the  defendant.  As  then,  each 
note  purports  to  be  the  note  of  the  corporation,  executed  by  its 
treasurer,  and  could  not  be  obligatory  on  the  corporation  unless 
the  treasurer  had  authoriiy  to  execute  it  for  his  constituent,  such 
■athoriaBed  agency  seems  to  be  implied  in  the  general  allegation 
that  it  is  the  note  of  the  corporation — there  being  nothing,  either 
in  the  style  of  the  note  or  in  the  apparent  manner  of  its  execu- 
tion, or  in  the  law,  inconsistent  with  such  a  deduction.  As, 
therefore,  the  demurrer  admitted  all  that  was  alleged,  and  every 
allowable  and  proper  deduction  therefrom,  it  seems  to  us,  that 
considering  the  objects  and  judicial  construction  of  the  sum- 
mary remedy  by  petition,  all  the  petitions  we  are  considering 
should  be  deemed  substantially  good  on  the  demurrers  to  them. 
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Wherefore  is  it  considered  by  this  court  that  the  circuit  judge 
erred  in  sustaining  the  demurrer  to  the  declaration,  and  also  in 
not  oyemiling  the  demurrers  to  each  of  the  petitions—and  there- 
fore, each  of  these  judgments  must  be-  reversed  and  the  four 
cases  remanded  with  instructions  to  oyerrule  the  demurrer  in 
each  of  them. 


Court  Takxs  Judigial  Notiob  or  Statutk  or  Pcmuo  Katdbb,  of  th«  rtrt» 
where  it  is  held:  Note  to  State  ▼.  TwUty^  11  Am.  Deo.  781,  and  oMes  thero 
eited. 

PowxB  or  CoBPOBATiov  TO  ICau  N0TS8:  See  note  to  LeggeU  ▼.  JT. «/.  Jf» 
<fr  B.  Co.,  23  Am.  Dec.  741;  Barker  v.  Mechanic  Fire  Im.  Oo.^  20  Id.  60i,  note 
667:  Mott  y.  ffieks,  13  Id.  650,  note  561,  where  the  mbjeot  !•  diaooMed  afc 

length. 

C)oBFoiuTioir,  wHxir  Bound  by  Acts  or  ns  OmciBs  and  Aokhtb:  Se» 
MariaU  ▼.  Levee  8»  C.  P,  Co,,  29  Am.  Deo.  468;  LeffgeU  ▼.  N.J,  M.SB.  Co., 
23 Id.  728,  note  741;  Garrie(mr,  Obm&«,22Id.  120;  Bidgwa^r.  Farmenf  Bamk^ 
14  Id.  681;  Mctt  v.  Hieka,  13  Id.  550,  note  561,  when  the  sab jeot  ia  dlecnand 
at  length. 


Bbo>¥n's  Will. 

[1 B.  Momoa,  66.] 

Oahoxllation  or  Past  or  Will,  bt  Tbstatob,  n  an  Bqutvogal  Act 
whose  legal  effect  depends  on  extrinsic  proof  of  circnmatanoea  indioating 
the  intention  with  which  it  was  done;  and,  although  it  is  prima  faek  evi- 
dence  of  intent  to  revoke,  parol  testimony  is  admissible  to  show  that  the 
intention  to  cancel  applied  only  to  so  much  of  the  inatroment  aa  was 
aotaally  canceled. 

Will  Sionxd  by  Tbstatob  on  ant  Pabt  or  n,  aitbb  Hb  had  Cut  orv 
A  Portion  of  the  original  instmment,  is  still  valid,  if  it  appears  from  the 
drcomstances  attending  the  cancellation  and  sabseqnent  signing,  that  it 
was  the  testator's  intention  that  the  oncanoeled  part  ahoald  continne  to 
be  his  will. 

Will  case.  Error  to  the  LivingBton  county  oourt.  The 
opmion  states  the  case. 

(7.  S,  Morehead,  for  the  wiU. 

Owsley  and  Dana,  conira. 

By  Court,  Bobebtson,  C.  J.  Gustavus  A^  Brown,  of  Smith- 
land,  Kentucky,  having,  on  the  tenth  of  December,  1835,  writ- 
ten and  published  his  last  will,  in  the  first  clause  of  which  ha 
emancipated  his  slaves,  afterwards,  in  the  presence  of  a  credi- 
ble witness,  carefully  cut  off  so  much  of  the  paper  as  contained 
the  other  and  succeeding  devises  or  legacies,  declaring  at  the 
time,  that  his  purpose  was  to  make  another  will  at  some  fatore 
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day  req>eciiiig  all  his  other  eetate^  but  that,  lest  some  accident 
might  defeat  his  intention  to  manmnit  his  slayes,  he  had  left 
unmiitiTated  and  intended  to  pxeserye  the  provision  on  that  sub- 
ject, which  so  far  -was  and  should  remain  his  last  wiU.  The  will 
had  been  written  on  the  first  page  of  an  entire  sheet  of  paper, 
and  did  not  contain  the  testator's  name  in  the  body  of  it,  though 
probably  he  had  subscribed  it  at  the  bottom.  But  on  the  back 
of  the  first  page  and  opposite  to  the  emancipating  clause,  he 
had  made,  in  his  own  writing,  the  following  indorsement:  "  The 
-within  written  instrument,  declared  by  GustaTus  A.  Brown  to 
be  his  will  and  in  his  own  handwriting,  this  tenth  day  of  De- 
cember, 1835,  in  our  presence;  said  Brown  at  the  same  time, 
lequested  us  to  attest  his  said  declaration  and  acknowledgment;" 
attested  by  three  names  written  by  the  witnesses  respectiyely, 
and  on  the  back  of  the  entire  sheet,  folded  and  sealed  in  the 
fonn  of  a  letter,  *'  The  will  of  Gkistavus  A.  Brown,"  was  super- 
scribed by  himself.  In  this  condition  the  paper,  after  the  above 
described  mutilation,  was  deposited  in  his  desk.  In  a  few  days 
Brown  was  killed  before  he  had  made  any  other  wiU.  The 
paper,  as  thus  appearing,  on  presentation  for  probate  as  the  will 
of  Gustarus  A.  Brown,  was  rejected  by  the  county  court  of 
Liringston;  and  the  question  now  to  be  revised  and  decided 
fiiuilly  by  this  court  is,  whether,  upon  the  facts  just  stated,  that 
paper  should  be  deemed  the  valid  last  will  of  the  said  Brown. 

The  obliteration  or  cancellation  of  a  portion  of  a  testamentaiy 
paper,  by  the  testator  himself,  is  admitted  to  be  an  equivocal 
act,  the  legal  effect  of  which  generally  depends  on  extrinsic 
proof  of  the  accompanying  circumstances  indicating  the  inten- 
tion, and  therefore,  although  the  prirna  facie  import  of  an  act 
of  cancellation  may  be  that  it  was  done  ammo  revocandi,  yet  that 
presumption  may  be  repelled  by  parol  proof  of  facts  showing 
that  the  ammua  cancdlendi  applied  only  to  so  much  as  had  been 
sctnally  canceled:  1  Wms.  Ex.  66,  and  the  cases  there  cited. 
It  is  evident,  therefore,  that  the  cancellation  in  this  case,  could 
not  be  deemed  a  revocation  of  the  emancipating  devise,  had  the 
testator's  name,  if  ever  subscribed,  remained  on  the  paper  aa 
originally  written,  or  ^faad  it  been  written,  as  is  usual,  in  the 
caption  of  the  testament  itself  so  as  to  have  left  entire  such  a 
memorial  in  writing  as  is  required  by  our  statute  for  passing 
hmd  or  slaves  by  last  will.  But,  as  no  testamentaiy  document 
^thout  the  testator's  signature  can  have  the  legal  effect  of 
^niancipating  his  slaves,  the  cancellation  in  this  case  necessarily 
operated  as  a  legal  revocation  of  the  entire  will,  unless  there 
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ahall  have  remained  such  tf  signatuxe  of  the  testator's  name  as 
the  statute  of  wills  requires.  But  as  decided  in  this  court  in 
the  case  of  Mile^  WOX^  4  Dana,  1,  the  testator's  name,  written 
by  himself,  and  where  on  the  testamentary  paper,  in  connection 
with  the  testament,  will  be  a  sufficient  signature  wheneyer 
it  appears  that  at  the  time  of  publication,  there  was  no  intention 
to  subscribe  the  name  or  sign  it  otherwise  than  already  so 
signed. 

If  then  Brown^s  name  was  neyer  subscribed  or  otherwise 
signed  by  himself  than  as  indorsed  on  the  paper,  there  should 
be  no  doubt  that  the  original  will  thus  published  by  him  as  his 
last  will,  was  yalid  without  any  other  signature,  and  being  once 
a  legal  testament,  so  much  as  yet  remains  must  be  equally  as 
Tslid  as  it  ever  was,  because  there  can  be  no  doubt  that  the  can- 
cellation was  not  an  intentional  revocation  of  what  remains. 
And  though,  as  already  suggested,  it  may  be  probable  that 
when  the  entire  will  was  published,  Brown's  name  was  sub- 
scribed at  the  bottom,  nevertheless,  it  seems  to  us  that  either  the 
cancellation  did  not  revoke  the  whole  will,  or  if  it  did  for  an 
instant  have  such  a  technical  effect,  still  there  was  a  oonstmetive 
and  sufficient  republication;  for,  not  doubting  that  had  the 
paper  been  originally  published  precisely  in  its  present  form,  it 
would  have  been  good  according  to  the  statute,  we  can  not  re- 
sist the  deduction  that  the  circumstances  accompanying  the 
cancellation  sufficiently  manifested  a  republication  of  tiie  paper 
in  its  mutilated  shape,  as  the  consummated  last  will  of  the  tes- 
tator so  far  as  his  slaves  might  be  concerned.  His  name  being, 
therefore,  signed  by  himself  on  the  paper,  and  in  reference  to 
the  testamentary  disposition,  we  are  of  the  opinion  that  what 
xemains  is  a  good  wUl. 

Wherefore  it  is  our  opinion  that  the  county  court  erred  in  re- 
jecting the  paper,  and  therefore,  the  order  of  rejection  is  set 
aside,  the  controverted  paper  ordered  to  record  in  this  court, 
and  the  case  remanded  with  instructions  to  admit  it,  with  its  in- 
dorsements,  to  record  in  the  county  court  of  Livingston,  as  the 
last  will  of  Ghurtavus  A.  Brown,  deceased. 

BavoQAnoir  or  Wile«  what  Axouim  to:  8m  BoAflMoav.  Waloot^  29 Am. 
Dm.  681;  Dtm  v.  Brcum,  16  Id.  805,  note  400;  CMm  v.  Ooinf^  12  Id.  tj\ 
Bole  877f  when  this  labjMt  U  ditouMd. 
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SooTT  V.  Rbnigk. 

[IB.  lkoinoB.68.] 

Law  iMnoi  mo  Wauustt  nr  Sals  or  Dvbhak  OoirtfaaftdiewUl  pfort 
■uMblto  for  Ivebdlilg  porpotes,  although  the  pHob  pftid  iMr  iMrMteM 
tiuit  it  tm  for  tiiat  purpose  thjtt  she  was  bought. 

Wabbahtt.    Ajypeal  from  the  Fajetie  dxcnit.    The  opinion 
states  the  oaae. 

Jftnyso^  foif  the  ^^ellsmt. 

JBofrinean  onJ  Johnson,  for  the  appellee. 

By  Court,  Bobbbtsov,  C.  J.  The  oiroatt  oooxi  did  not,  in  enr 
opinion,  err  in  dismiasing  Sootf  s  faill  seeldng  a  resoiasion  of  his 
purchase  of  the  imported  short-homed  Durham  oow,  Luoilla, 
from  the  defendant  Benick.  1.  Though  the  price,  one  thousand 
dollars,  indicates  rery  clearly  that  her  presumed  capacity  as  a 
breeder,  iras  the  chief  and  probably  the  only  inducement  to  the 
purchase,  yet,  as  according  to  the  proof,  she  was  only  six  years 
old  when  sold,  in  fine  health  and  condition,  and  not  only  had  a 
calf  in  England  prior  to  her  embarkation  for  this  country,  but 
had  slipt  another  on  the  voyage  in  consequence  of  a  severe 
storm,  only  about  two  months  before  the  sale  of  her  to  Scott: 
the  simple  fact  that  she  had  not  borne  a  calf  from  the  date  of 
thatsaletothatof  filing  of  the  bill  in  this  case  (about  two  years), 
though  served  in  the  mean  time  hj  two  bulls  of  good  reputation, 
is  scarcely  sufficient  to  prove  that  she  was  at  either  of  those  pe- 
riods, and  especially  when  sold,  hopelessly  barren.  2.  Tbete  is 
no  proof  of  either  fraud,  express  warranty,  or  even  any  misrep- 
resentation by  Benick.  And  we  can  not  admit  that  Scott,  hav- 
ing as  he  had,  as  much  or  nearly  as  much  acquaintance  as  Benick 
had  with  the  cow  when  he  made  the  contract  of  purchase,  the 
law  implied  any  warranty  that  she  was,  or  would  continue  to  be, 
a  good  breeder  merely  from  the  &ct  that  she  was  bought  with 
that  expectation  and  for  that  kind  of  use.  In  such  a  sale  of  such 
an  article,  it  seems  to  us  that  custom,  policy,  and  law  imite  in 
applying  the  maxim  caveat  emptor,  and  that  the  purchaser  takes 
the  thing  upon  his  own  judgment,  risking  both  the  quality  and 
the  value  of  it. 

Wherefore,  we  are  of  the  opinion  that  the  decree  of  the  circuit 
court  dissolving  Scott's  injunction  and  dismissing  his  bill,  should 
be  and  therefore  it  is  affinned. 


No  Impukd  Wabramtt  that  Tmiro  will  Ahswsb  Vshdii's  Puxpou: 

See  llyaU  v.  BoyU,  25  Am.  Dec  276»  note  282;  Ommoeksm  ▼.  GhM,  19  Id. 

S6S,  nolo  672.        
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Hbbak  v.  Haul. 

[1  B.  MonoB,  m.] 

WmuVi  nr  Jourr  Adywbjvbm,  One  Fubnishu  Monr  avd  Ahcehbb  La* 
BOBy  tliay  ara  not  pirtaen  inter  $e,  in  the  teohnical  aenM,  morsly  beoanB» 
they  hftTe  &  mutual  interest  in  the  profits.  And  he  who  oontribatet  the 
labor  is  not  liable  to  him  who  advaaoes  the  money  for  any  part  of  tli* 
eaidtal  lost  in  the  yentnre. 

Bill  in  equily.  Appeal  from  the  LoniBYille  ohanoeij  oourL 
The  opinion  states  the  case. 

Owsley  9  for  the  appellanl 

PtrOe  and  J.  T.  and  P.  G,  Morehead^  tot  the  appellee. 

By  (Tonrt,  Bobbbtsoh,  C.  J.  It  seems  to  this  ooart,  that  tli» 
chancellor's  decree  dismissing  Heran's  hill,  seeking  a  decree 
against  Hall  for  one  half  of  the  loss  of  capital  advanced  by  the 
former,  for  com  bought  by  the  latter  in  Illinois  and  Missouri,  and 
shipped  to  New  Orleans,  under  a  contract  between  them,  stipu- 
lating that  Heran  should  "  furnish  the  (money)  capital,"  and 
Hall  should  purchase  and  ship  the  com,  and  that  the  profits  of 
the  adyenture  should  be  equally  divided  between  them,  should 
be  afBrmed.  There  being  no  written  memorial  of  the  agree- 
ment, and  the  facts  exhibited  being  yague  and  rather  indeter- 
minate as  to  the  precise  term  or  effect  of  it,  we  acknowledge 
that  we  are  not  perfectly  satisfied  that  the  parties  did  not  intend 
to  be  partners  in  the  capital,  the  com,  and  the  losses  as  well  as 
the  profits.  But  we  are  inclined  to  concur  with  the  chancellor 
in  the  deduction  that  the  money  capital  was  "  furnished,''  by 
Heran,  for  himself  alone,  and  not  merely  adyanced  equally  for 
In'Tnafllf  and  Hall;  that  Hall's  only  capital  was  his  seryices,  his 
only  interest  a  share  of  the  profits;  and  that,  therefore,  he  was 
not  a  joint  owner  of  the  com,  nor  liable  for  any  portion  of  the 
loss  of  capital  resulting  from  the  sale  of  it. 

It  is  a  general  rule,  applicable  especially  to  such  a  single  ad- 
yenture as  that  in  which  the  parties  in  this  case  were  engaged, 
that  when  the  capital  of  one  party  is  money,  and  that  of  the 
other  is  labor,  or  other  personal  seryice,  they  are  not  partners, 
inier  86,  in  the  technical  sense  merely,  because  they  had  a 
mutual  interest  in  the  profits,  and  that,  nothing  else  appearing, 
eyen  considering  them  partners  in  the  stock,  he  whose  capital 
was  labor,  would  not  be  liable  to  him  whose  capital  was  money, 
for  contribution  for  any  loss  of  capital  in  the  adyenture:  for,  in 
such  a  case,  each  will  haye  sustained  a  correspondent  loss  of 
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<»pital,  and  neiiher  of  {hem  would,  {herefore,  be  liable  to  the 
other  for  oontribatioxx.  In  this  case,  if,  as  we  are  disposed  to 
consider  the  more  probable.  Hall  was  to  furnish  no  other  capi- 
tal than  his  services,  and,  operam  pro  pecunia  valere,  was,  there- 
fore, to  receive  a  share  of  the  profits,  eren  had  the  purchase  of 
the  com  been,  in  &ct  joint,  he  would  not  be  liable  for  the  loss 
on  ELeran's  capital. 

Wherefore,  as  we  can  not  decide  that  any  portion  of  the 
money  contributed  by  Heran  was  advanced  to  the  use  of  Hall» 
as  a  part  of  his  capital,  we  do  not  feel  authorized  to  disturb  the 
chancellor's  decree,  which  is,  therefore,  affirmed. 


Pabtnxbs,  what  CoNsnTuns  Psbsons:  See  Champion  ▼.  Bo&twkk,  81 
Am.  Dec.  876,  note  882,  wbere  other  oaees  in  this  aeriee  era  ooDected. 

Tax  PBnrczPAL  cask  n  octd  in  WhUecmb  y.  Oonverm,  119  Maas.  48,  to 
the  point  that  where  the  pertoenhlp  ii  in  the  profiti  And  loesei  of  &  tingle  ad- 
▼entnre,  one  partner  oontribaiing  tiie  capital  and  the  other  labor,  any  loaa  of 
the  ori^nsl  oepital  falla  on  him  who  contribated  it. 


Habt  v.  Beed. 

[1 B.  M onmB,  IM.] 

lAprsa  WHioH  Intzmatbb  a  Suspicion  or  Dishohxstt  mat  bb  a  Libxu 

WOBDS,  TO  BX    AonONABLB,  XUBT  HAVX  BBEN    PUBIJHBXD  WITH    MaLICB» 

either  expreaa  or  Implied. 

Law  Qbbxballt  Pbbsumxs  Maligb  vbom  Faibxhoob  of  the  wotda  pab- 
liahed,  bat  the  manner  and  occasion  of  the  pabHoation  may  rebat  laoh 
presumption,  and  impoae  npon  the  plaintiff  the  burden  of  proring  expresa 
malice. 

Va€t  that  Okb  Sxnbs  Oonxidkntial  CoMMViaoATiov,  m  Good  Faith» 
thixmgh  a  pmdent  friend,  to  a  stranger  who  ia  interested  in  knowing  the 
facts  commuiicated,  may  repel  the  presomption  of  malice  which  arisee 
from  the  mere  pablication  of  libeloos  matter. 

Iatixb  BixBXLT  iNTDfATiiTo  SUSPICIONS,  and  profesMdly  written  with  good 
motiTe,  does  not  import  libeloos  matter  actionable  per  m,  withoat  proof 
of  extraneous  faaU  aatborizing  the  inference  that  the  writer  was  actuated 
by  express  malice. 

Fboox  ox  Pabtioulab  Fact  Tknddio  to  Dxobadb  Witvxss,  is  not  admia^ 
Bible  in  evidence  for  the  pnrpose  of  discrediting  him. 

Mattxb  whioh  would  Sustain  Plxa  ox  JusrmoATiON,  nr  Slandxb,  ia 
not  admissible  in  evidenoe  under  a  plea  of  not  guilty,  even  in  mitigation 
of  damages.  But  any  matter  short  of  actual  proof  of  Justification  may 
be  admitted  for  that  purpose. 

Vaot  that  o.vlt  Publication  Madx  was  Conxibxntial  and  upon  a  justi- 
fiable occasion,  is  admissible  under  tke  f^eneral  issue,  bat  is  not  oonohi* 
sire  as  to  the  intention. 
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WkxBB  Mastse  CBiJ»BD  C0V8BRB  MiBnT  ov  IfrtiMAiKiiM  dv  81m- 
PI0I0N8  retolting  from  alleged  nunon,  the  defenden*  SHgr,  in  mitigfctiwi 
of  damages,  give  evidence  of  the  eziitenoe  of  snoh  nunon.  For,  if 
specialty  pleaded,  the  ramored  facta  themaelvea  troold  have  been  inanffi- 
elent  at  matter  of  joiftifioation. 

Wbbb  OMmms  of  Lkictr  a&x  hot  Libbxx>08  m  as,  It  k  ensor  te 
ohacge  the  ju«y  that  if  they  believe  that  the  def endaBt  imte  it,  tli^ 
ihoald  find  for  the  pbuntiff.  It  ia  alao  error  to  ehaige  tbem  that,  al- 
thongh  the  letter  waa  not  in  the  delendant'a  handwriting,  still,  any  in^lied 
leoognition  of  it  by  him,  after  the  oommmoement  of  the  action,  waa  m 
paUloation  for  which  he  is  liable. 

LaaL.  Error  to  the  Jessamine  ouoaii.  tbe  epinion  stetas 
the  case. 

HewMt  for  the  plaintiff. 

T.  F.  MarshaU,  for  the  defendant. 

By  Court,  Bobekcsoh,  0.  J.    In  this  case  Nathaniel  Hart 

IxcingB  xxp  for  revision  a  yerdiot  and  judgment  for  fiye  jbowsand 

dollars,  rendered  against  him  in  &Yor  of  John  Beed,  on  tiie 

general  issue  in  an  action  for  a  libel  on  the  following  written 

communication  purporting  to  be  a  letter  from  Hart  to  one  Parks, 

in  the  city  of  Louisville: 

<'  Snnio  Ball,  January  11, 1838. 
''Mr.  LncAN  Pabks. 

"Sir:  A  young  man  by  the  name  of  John  Beed,  who  has 
been  raised  adjoining  my  farm  and  employed  in  your  cily,  in  a 
retail  store  on  Market  street,  by  a  merchant  by  the  name  of  Sea- 
well,  as  I  am  informed,  not  knowing  him,  and  feeling  it  my 
duly  to  give  some  reports,  current  in  the  neighborhood,  have 
concluded  to  address  a  few  lines  to  you. 

"The  young  man  came  up  during  the  past  holidays  and 
brought  to  his  father's  family  goods,  of  a  fine  quality,  consist- 
uig  of  gloves,  stockings,  handkerchiefs,  casinets,  janes,  etc.,  to 
the  amount  of  three  hundred  dollars,  together  with  one  hundred 
dollars  to  one  hundred  and  fifty  dollars  in  money.  £novring 
the  family  as  I  do,  and  their  limited  circumstances,  a  suspicion 
has  naturally  arose  how  he  got  possession  of  this  property;  if 
honestiy,  he  has  shown  his  folly  in  laying  it  out  in  this  way.  He 
has  no  female  in  the  family,  but  a  mother,  the  mother  of  some 
ten  sons;  a  laborious  and,  as  far  as  I  know,  an  honest  woman. 
Tou  are,  no  doubt,  acquainted  with  the  gentleman  who  employs 
the  young  man;  if  so,  you  can  make  the  necessary  inquiries  and 
give  such  information  as  you  may  think  necessary.  No  .person 
here  pretends  to  accuse  him  of  dishonesty,  but  all  who  know 
the  circumstances  feel  surprised  that  such  an  amount  of  prop* 
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erty  should  haire  oome  to  his  possession  in  these  hard  times»  for 
his  servioes  in  so  short  a  time.  If  the  young  man  is  imioosnt, 
his  leputation  onght  not  to  suffer,  and  if  guilty,  not  until  his 
guilt  is  eetabHahed:  and  in  any  event,  I  do  not  wish  my  name 
used  unneoessaxily;  my  only  object  is  to  give  such  inf<Nnnatioii 
as  nill  anaUe  Mr.  Seawdl,  or  whoever  the  young  man  may  be 
empli^ed  by,  to  make  a  proper  investigation  of  the  subjeei. 
You  will  pk»se  write  me  in  answer  to  this,  and  if  an  investiga^ 
turn  IB  necessary,  upon  application  to  me  I  will  give  the  infofm- 
ation  which  I  possess. 
"  Rdying  xcpon  your  prudence  in  this  bnsinees^ 

'*  I  remain  your  obedient  servant, 


«( »» 


• 


Among  various  questions  presented  by  the  record,  the  first 
and  most  important  one  is,  whether,  in  judgment  of  law,  the 
foregoing  communication  should  be  deemed  libelous.  Without 
incumbering  this  opinion  by  a  minute  analysis  of  the  letter,  we 
deem  it  necessaiy  only  to  suggest  that,  though  the  author  says 
''no  person  here  pretends  to  accuse  him  of  dishonesty:'*  yet» 
considering  the  tone  and  tenor  of  the  whole  letter,  the  import- 
ance given  by  the  author  to  the  rumors  and  the  facts  communi- 
cated, the  alleged  unsuitableness  of  the  goods,  and  poverty  of 
John  Beed  and  his  &mily,  the  expressed  suspicion  from  those 
facts,  the  surprise  that  so  much  of  value  should  have  come  to 
his  hands  in  so  short  a  time  and  in  such  hard  times,  and  various 
other  circumstances,  we  are  unable  satisfactorily  to  resist  the 
conclusion  that  the  writer  suspected  that  Beed  had  obtained  the 
goods  dishonestiy,  and  that  the  reading  of  the  letter  impressed 
the  like  suspicion  on  the  mind  of  Parks.  StarMe,  in  his  treatise 
on  slander,  page  38,  says:  "  Where  the  terms  of  the  communica- 
tion are  indirect,  it  may  be  laid  down  as  a  general  rule  that, 
whenever  words  are  used,  calculated  to  impress  upon  the  minds 
of  the  hearers,  a  suspicion  of  the  plaintiff's  having  committed  a 
criminal  act,  such  an  inference  may  and  ought  to  be  drawn, 
whatever  form  of  expression  may  have  been  used."  In  such  a 
case,  the  authorities  decide  that,  a  criminal  act  being  thus  im- 
puted, such  words  are  actionable  in  themselves.  And  though  a 
direct  charge  of  **  dishonesty,"  orally  made,  would  not,  per  se^ 
be  slander,  because,  in  the  popular  sense,  it  does  not  necessarily 
import  a  criminal  act,  yet,  as  such  an  imputation  tends  to  de- 
grade, it  may  be  libelous,  if  made  in  writing.  As,  therefore, 
the  letter  in  this  case  imports  a  suspicion  of  dishonesty,  it  may 
be  libelous. 
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But  no  words,  written  or  spoken,  will  be  actionable,  unless 
they  had  been  published  with  malice,  express  or  implied.  And 
though  the  law  will,  prima  /acie^  generaUj  imply  malice,  from 
the  falsehood  of  a  slanderous  imputation,  yet  the  manner  and 
occasion  of  the  publication  may  rebut  such,  an  implication,  and 
impose  on  the  plaintiff  the  burden  of  proving  express  malice. 
The  law,  for  example,  will  never  presume  malice  from  a  confi- 
dential communication,  prudently  made,  in  good  faith,  either 
through  benevolence  to  the  person  concerning  whom  it  is  made, 
or  in  the  discharge  of  a  legal,  social,  or  moral  obligation.  If 
Hart  believed  that  there  were  such  rumors  in  his  neighborhood  as 
those  describecl  in  the  letter  to  Parks,  and  more  especially,  if  he 
accredited  those  rumors,  he  had  a  legal  right  to  communicate 
them  either  to  Seawell  or  to  John  Beed,  in  confidence,  and  with- 
out responsibilily.  And,  in  making  such  a  communication,  he 
may  only  have  discharged  both  a  moral  and  a  civic  duty. 

The  letter  itself  purports  to  be  a  confidential  communication 
to  Seawell,  through  a  friend,  the  writer  being  unacquainted  with 
Seawell.  And  as  it  is,  in  our  opinion,  the  motive  and  end  of  such 
a  communication,  and  not  so  much  the  instrumentality  (if  pru- 
dent and  discreet),  by  which  it  is  made,  that  extracts  trom.  it  all 
implied  malice,  the  law  would  appear  to  be  inconsistent  with  its 
own  principle  and  policy,  were  it  to  withhold  its  sanction  from 
a  confidential  communication,  made  in  good  faith  and  for  an  ap- 
proved purpose,  through  a  prudent  friend  to  a  stranger  inter- 
ested in  the  facts  thus  indirectly  communicated  to  him.  The 
facts  characterizing  such  a  communication,  repel  all  presump- 
tion of  a  malicious  intent,  which  could  arise  from  the  mere  pub- 
lication itself.  The  letter  in  this  case  purports,  on  its  face,  to 
have  been  intended,  either  for  insuring  Heed's  exculpation  if  he 
could  (as  he  might  instantly  have  done  if  innocent),  show  that 
the  rumor  was  false,  or  that  he  had  obtained  the  goods  honestly, 
or  for  the  purpose  of  benefiting  his  employer  and  aiding  the 
oause  of  public  justice,  if  the  solicited  investigation  should  re- 
cnxlt  un&vorably  to  innocence.  Deciding  on  the  face  of  the  let- 
ter alone,  thercKfore,  we  are  of  the  opinion  that  it  does  not,  in 
itself,  import  libelous  matter,  actionable  in  itself,  and  that  con- 
aequentiy,  this  action  can  not  be  maintained  for  a  libel,  without 
proof  of  some  extraneous  fact  authorizing  the  inference  that  the 
writer  was  actuated  by  express  malice,  or,  in  other  words,  that 
in  making  the  communication  he  was  not  influenced  by  the  os- 
tensible motives  as  indicated  therein,  but  was  ineitigated  by  ill 
to  John  Beed,  and  was  thus  insidiously  endeavoring,  nn« 
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jusQy,  to  mjme  his  ohazaoter.  But  the  dedaxstion  ayers  both 
auJioe  and  fiJaehood,  and  therefore  the  drcmi  judge  did  not  err 
in  oTexToling  the  demnrrer  to  it,  which  admitted  those  averments. 
In  the  progress  of  the  trial  the  oironit  judge  gave  other  decis- 
ions which  we  must  also  reyise: 

1.  Harf  s  counsel  having  proved  by  a  witness  the  non-resi- 
dence of  Mrs.  Elizabeth  Stone,  whose  deposition  had  been  taken 
de  bene  esse,  Beed's  counsel  was  permitted  by  the  court  to  prove 
by  the  same  witness  that  she  was  the  *^  Betsy  Jones"  who  had 
two  illegitimate  children,  and  afterwards  also,  in  the  examina- 
tion in  chief,  to  prove  the  same  fact,  though  the  right  to  do  so 
was  resisted.  In  permitting,  especially  in  the  last  instance, 
proof  of  such  a  particular  tacit  disparaging  the  moral  character 
of  the  deponent,  whose  deposition  was  important  to  Hart,  the 
dronit  judge  certainly  erred;  the  proof  not  appearing  to  have 
been  at  all  necessary  for  identification,  as  urged  by  Beed's  coun- 
sel, with  the  apparent  concurrence  of  the  judge,  and  even  if  it 
had  been  useful  for  identii^Ting  the  deponent,  it  would  have  been 
inadmissible,  because  it  is  a  particular  fact  tending  to  her  dis- 
credit. 

2.  The  court  refused  to  permit  Hart  to  prove  what  articles 
were  contained  in  Beed's  trunk  When  he  carried  it,  about  the 
twenty-eighth  of  December,  1837,  from  Louisville  to  his  father's 
hoose,  in  Woodford,  near  Hart's  residence;  and  in  this  also,  it 
seems  to  us,  that  the  judge  erred.  As  it  would  be  unreason- 
able to  permit  a  judicial  conviction  without  a  direct  charge  on 
the  record,  and  full  notice  thereof,  therefore  the  action  of 
•lander  has,  in  modem  times,  been  made  an  exception  from  the 
general  role  which,  in  actions  on  the  case  for  tort,  authorizes 
proof,  under  the  general  issue,  of  facta  which  might  have  been 
specially  pleaded  in  justification.  And  therefore,  ever  since  the 
dedsion  in  Ondenoood  v.  Parks,  Stra.  1200,  it  has  been  well 
settled,  that  matter  which  would  sustain  a  plea  of  justification 
in  slander  shall  not  be  proved  under  a  plea  of  not  guiUy, 
even  in  mitigation  of  damages.  But  it  has  been  often  said,  and 
even  decided  in  England,  that  *'  any  matter,  short  of  actual 
proof  of  justification,"  or  of  ''  a  comjdete  defense  to  the  action, 
had  a  justification  been  pleaded,"  "are  admissible  in  mitiga- 
tion." A  contrary  notion  has  also  been  urged  by  many  learned 
jurists,  and  Mr.  Starkie  seemed  to  think  that  no  one  fact  which 
might  be  admissible,  as  even  one  link  in  a  chain  of  facts,  neces- 
sary to  sustain  a  justification,  ought  to  be  admitted  under  tha 
general  issue  in  mitigation  of  damages. 
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Mr.  Sterlde't  Boggettion  would,  in  osv  ofonkm,^  «taii4  tho 
ezduflioB  farUier  than  padndple  or  autiuiriigr  would  saqoko.  or 
alloWyas  ground  for  theaxclniriaiiof  pMrtkmlar  faotamanadaoa 
of  dander— saxpriflaflhonld  ba^e  no  more  inflnimoe  than  kwonld 
be  entitled  to  in  other  actions  on  the  case,  ezoeptittg  onlj  flo  fur 
as  the  ftk^ta  might  eondnoe  to  the  crimination  of  the  pbintifi^  or 
to  the  proof  of  the  aoti<mable  charge  or  imputation.  It  is  not» 
as  we  think,  bo  much  the  admiafiibility  of  a  fact,  nndar  a  pka  of 
jnstifioation,  as  the  tendency  of  that  Iftct  to  sastain  the  plea» 
which  shonld  detennine  its  competency  tudar  the.geneml  issue 
in  dander.  Malice  is  essmitial  to  the  acticm.  The  plea  of  not 
gniltj  pats  the  question  of  malice  in  issue.  A  confidential  pidn 
Ucatkm  may  be  presumed  to  baye  been  without  malioe,  until  th^ 
contraiy  shall  appear.  The  fact  that  the  only  pubheatian  was 
confidential,  and  upon  a  justifiable  occasion,  is  admissible  under 
the  general  issue,  but  is  not  condusiTe  as  to  the  intention;  and 
in  such  a  state  of  case,  whether  there  were  prpbabls  cause  or 
not,  might  be  an  important  question  in  determining  the  motive 
and  the  actionabiUly  of  the  charge  imputed. 

Here  the  letter  only  details  rumors,  and  intimates  a  sui^icioB 
resnlting  from  the  rum(»ed  facts.  If  there  had  been  such  ru- 
mors, there  can  be  no  doubt  that  Hart  might  prove  that  fset 
under  the  general  issue,  because  it  would  tend  to  nagatiTe  the 
charge  of  malice,  and  to  define  the  extent  of  actual  damage 
done  to  Beed  by  the  letter,  and  because  it  would  not  be  admis* 
siUe  in  support  of  a  plea  of  justification.  But  even  the  rumored 
facts  themselTes,  if  specially  pleaded,  would  have  been  dearly 
insuffident  as  matter  of  justification.  The  letter  may  be  a 
libd  only  because  it  intimates  a  suspidon  of  dishonesty  "which  is 
deemed  equally  as  actionable  as  a  direct  charge,  because  it  is 
considered  an  indirect  imputation  of  dishonesiy,  and  therefore^ 
proof  of  grounds  for  suspidon  merdy,  would  not  justify:  GaUfh- 
way  T.  mmeUm,  2  Marsh.  273  [12  Am.  Dec.  409].  Then  as  all 
the  fstcts  together,  as  suggestidd  in  the  letter,  would  be  insufit- 
dent  under  a  plea  of  justification,  it  does  seem  to  us  that 
Hart  may  lawfully  prove  at  least  one  of  them,  for  the  purpose 
of  fortifying  a  presumption  against  any  malevolence  in  the  com- 
munication to  Parks,  and  especially  as  the  rejected  fact  could 
not,  per  se,  tend,  in  the  slightest  degree,  to  inculpate  Beed.  If » 
in  good  faith  and  in  confidence,  Hart  stated  only  what  he  be- 
lieved and  what  was  true,  as  a  good  dtizen  may  do,  it  would 
be  hard  indeed  if  he  could  be  permitted  ndther  to  plead  nor 
to  prove  the  truth.    The  law  can  not  be  so  unreasonable. 
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8.  The  dxoiiit  judge  ened  also  in  instractiona  giTen  on  the 
trial:  fixsty  in  instracting  the  jury  that,  if  they  believed  that  Hart 
wrote  and  sent  the  letter  to  Parks,  thej  were  bonnd  to  find 
against  him.  Secondly,  Uk  mntncH^g  tihem  that,  thongh  the 
letter  was  not  in  Harfs  handwriting,  stLQ,  any  implied  recogni* 
tion  of  it  hy  him,  after  the  commencement  of  this  action,  was  a 
paUicatioQ.  for  whicb  he  is  liable,  and  thereby  in  instmcting 
them  that^  if  tbece  was.  yroof  ot  malioeb  the  escjstence  of  the 
reports,  as  stated  in  Hart's  letter,  was  entitled  to  no  influence  as 
matter  of  **  alleriation."  The  first  instraction  was  wrong,  be- 
cause, as  is  already  suggested,  the  mere  sending  of  the  letter 
without  any  extnuieons  proof  of  maliee  is  not  actionable;  the 
second  was  erroneons  because,  though  a  recognition  of  the  letter 
by  Hart,  at  any  time,  might  be  evidence  of  the  fact  that  he  had 
agency  in  the  writing  and  sending  of  it,  yet  a  recognition  since 
the  institution  of  this  action,  was  not  itself  such  a  publication 
as  would  be  a  legal  ground  for  assessing  damages  in  this  case; 
and  Ibe  third  was  erroneous,  because  the  existence  of  the  runuNni 
as  stated  by  Hart,  certainly  should  tend  to  mitigate  the  damages, 
because,  were  there  no  other  reasons,  the  fact  that  such  rumors 
had  prevailed,  would  show  that  Beed  bad  not  been  so  much 
damaified  by  Hart's  reitemtion  of  them  as  might  otherwise  have 
been  presumed:  GaUowoy  y.  MuUBekm,  2  Marsh.  278. 

As  the  judgment  must  be  reyersed  for  the  f  (»egoing  causes,  it 
IB  unnecessaiy,  and  therefore  might  seem  to  be  rather  extra- 
judicial, to  decide  or  even  to  intimate  how  far,  or  whether  at  all 
the  facts  and  the  law  authorized  the  verdiot,  or  whether,  upon 
the  whole  case,  as  presented  on  the  trial,  such  a  Terdiot  indi- 
cates, as  argued  in  this  court,  passion  or  prejudice  in  the  jury. 

Judgment  rerersed  and  cause  remanded  for  a  new  trial* 


PiTHUGAnoN  Hked  hov  CoMTAiN  DiRiCT  Chaboi  to  mako  it  a  libel;  it  it 
■uflkwnt  to  nake  it  so  i£  it  ooavey*  a  degrading  iniputatioii,  howaw  in- 
directly: 8m  Eke  V.  SimmoH9y  31  Am.  Beo.  766. 

Maucb  is  Impuxd  whkkb  PuBU04Tioir  13  Vaibm:  See  Khig  ▼.  Boaif  21 
Am.  Dec.  102,  note  114,  where  other  caaee  are  collected. 

PuBUOATioir,  WHAT  SuTFiGiSNT:  See  FowriUe  v.  MeNea$$t  31  Am.  Deo. 
ft56,  note  061;  SwmdU  t.  SUOe,  24  Id.  516. 
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OtBDiKAina  OF  MumcuPAL  Gobpobatiok  Ixposiiro  ▲  Putautt*  and  «ato^ 
log  it  by  Mimre  and  lale  or  by  f orf eiton,  without  a  trial  in  dna  ooofM 
of  law,  is  Toid,  and  an  act  of  the  legislatara,  aathoriang  aaoh  oidinanoa^ 
is  nnoonttitationaL 

MvHioiPAL  CoBPOKATiON  MAT  Abatb  A  KuiSAiroB  by  ranoTing  from  ili 
•treeto  and  leraea  the  property  of  persona,  nnlawfnlly  plaoed  tfaflvs*  bj 
which  they  are  inomnbered  or  obstrooted,  and  may  jUKyvide  that  tho  rs- 
moval  shall  be  at  the  expense  of  the  owner,  bat  the  oorporatioa  oaa  not 
declare  a  f orfeitore,  nor  make  a  legal  sale  of  the  property,  even  after  das 
nottoe  to  the  owner. 


ApfBAL.  Plaintiff  siied  to  reooTer  damages  for  the  unlawful 
■eunxe  and  sale  of  his  property,  and  obtained  judgment.  De- 
fendant appealed.    The  opinion  states  the  other  facts. 

L.  Janin^  for  the  plaintiff. 

OoTum  and  Hoa,  for  the  defendants. 

By  Oonrt,  Sdcon,  J.  The  plaintiff  soes  to  reooYer  a  sum  of 
three  thousand  fiye  hundred  dollars,  alleged  to  be  the  ^alue 
of  two  rollers  of  an  English  iron  sugar^mill,  and  of  the  iron 
frame  and  brass  works  thereof,  which,  he  states,  were  illegallj 
taken  possession  of  by  the  defendants,  and  by  them  caused 
to  be  sold  for  the  sum  of  eighteen  dollars,  in  his  absence,  with- 
out his  knowledge,  and  in  -violation  of  his  right  of  ownership. 
There  was  judgment  in  the  court  below  in  faror  of  the  plaintiff 
for  ths  amount  claimed,  and  the  defendants  appealed. 

It  appears  that  in  consequence  of  an  act  of  the  legislature 
approved  on  the  sixth  of  March,  1884,  entitled  ''  an  act  to  ex,* 
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plain  the  extent  of  the  powers  vested  by  law  in  the  major  and 
city  ootincil  of  the  dtj  of  New  Orleans,  and  for  other  purposes/' 
the  ooix>oration  of  New  Orleans  thought  themselves  authorized 
to  Tnaintain  a  former  ordinance,  prescribing  that  all  properly 
remaining  on  the  levee  or  in  the  streets,  for  a  longer  time  than 
allovred  by  the  police  regulations  of  the  cily,  should  be  re- 
moTed  or  sold  for  the  account  of  whom  it  may  concern;  and 
that  by  virtue  of  the  said  ordinance,  and  after  several  reports 
made  by  the  city  surveyor,  the  plaintiff's  cylinder,  and  other 
objects,  were  sold  at  public  auction.    But  the  plaintiff  contends 
that  the  act  of  the  legislature  and  the  ordinance  of  the  corpora- 
tion are  unconstitutional,  as  their  effect  would  be  to  divest  citi- 
zens of  their  property  without  trial  in  due  course  of  law.    Thifl 
case  presents  exactly  the  same  question  as  that  decided  upon  by 
this  court  in  the  case  of  Lanfear  v.  Mayor  et  al.,  4  La.  97  [S.  C, 
23  Am.  Dec.  477];  except,  however,  that  at  that  time,  the  ordi- 
nance of  the  corporation  was  not  specially  authorized  by  any 
law  of  the  legislature;  and  this  court  was  then  of  opinion,  that 
not  only  any  such  power  was  not  conferred  by  the  act  of  incor- 
poration, but  that  none  such  could  be  constitutionally  conferred. 
We  think  the  parish  judge  did  not  etr  in  considering  the  third 
section  of  the  law  passed  by  the  legislature  on  the  sixth  of 
March,  1884,  as  unconstitutional,  and  in  declaring  it  to  be  so, 
so  far  as  it  authorizes  the  enforcing  of  a  forfeiture,  and  em- 
powers the  corporation  to  divest  the  owner  of  his  property  with- 
out trial  in  due  course  of  law.    The  object  of  the  law  was  to 
give  to  the  corporation  the  iK>wer  of  abating  a  nuisance,  and  if, 
in  tiieir  opinion,  there  was  any  need  of  a  special  enactment  of 
the  legislature  for  that  purpose,  it  seems  to  us  that  their  object 
was  sufficiently  attained  by  obtaining  the  power  of  removing 
the  incumbrances  on  the  levee,  streets,  etc.,  at  the  expense  of 
the  proprietor,  without  its  being  necessaxy  to  resort  to  unoon- 
stitational  means  of  redress. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
mant  of  the  parish  court  be  affirmed,  with  costs. 


Okkkmamcwm  om  Muhioepal  CoBPORAXioini,  wHxir  Yauds  Sm  note  to  iMi 
V.  JTsfor,  M  An.  Deo.  02S. 


188  BsGLET  V.  Morgan.  [Loaiaiaiui^ 

BeGIiET  V.   MOBOAN. 

[15  X^vniAXA,  162.] 
GKAJHOB  Of  PaPXSS  BKLATiyx  TO  RiOISTBT  OF  A  VSB8«L  IB  BOT   KbOB»> 

8ABT  TO  Pahi  TiTLB  to  a  purchaser;  the  object  of  the  i^iitiy  Mt  la  to 
regnkita  and  eatabliah  the  natioaal  okaracter  of  the  TeaeeL 
TLummsioai  or  ▲  Bill  or  Salb  bt  Mail  is  Equvtalbiit  to  a  daliTety 
to  the  veodeet  a^d  th&tEanafer  ol  title  ii  perfeoted  fnom  theuvtantthflb 
the  letter  ooBtaiaing  the  bill  is  mailed,  lo  aa  to  entitle  the  vendee  to  the 
poeeMiion  of  the  ship  at  againat  attaching  oreditore  of  the  vendor, 
though  the  bill  of  sale  ie  not  received  by  the  vendee  prior  to  the  levy  of 
the  attachment.  . 

AmAii.    The  opimon  states  the  &otB. 
A.  Piene,  for  the  plaintiff. 
Presten,  contra. 

Bj  Cotirty  Mabiin,  J.  The  plaintiiF  attached  the  eoppoaed 
interest  of  the  defendants  in  the  steamboat  William  L.  Bobeson. 
Larkin  F.  Wood  intervened,  and  showed  thatat  the  time  of  suing 
out  the  attachment,  the  defendants  had  execnted  a  deed  of  sale, 
and  deliveiy  of  their  interest  as  part  owners  in  the  steamboat,  to 
him.  There  was  judgment  in  his  favor,  and  the  plaintiff  ap- 
pealed. The  counsel  for  the  plaintiff  urges  that  a  change  of 
papers  relating  to  the  registry  of  the  vessel  at  the  custom-house, 
was  necessaiy  to  vest  title  in  the  purchaser,  and  relies  on  the 
act  of  congress,  passed  in  1792,  section  11,  concerning  the  n^fis- 
tering  of  ships  and  vessels.  The  district  court  was  of  a  different 
opinion,  and  considered  the  provisions  of  that  act  were  only 
intended  to  regulate  the  right  of  the  new  owners  to  documents 
establishing  the  national  character  of  the  vessel.  The  court  in 
our  opinion  did  not  err. 

Among  the  other  points  raised  by  the  appellant's  counsel,  one 
only  requires  our  attention.  It  is,  that  the  bill  of  sale  of  the 
defendants'  interest  in  the  steamboat  had  not  reached  the  inter- 
vening party  at  tiie  time  the  attachment  was  served.  It  was  in- 
closed by  the  defendants  on  the  twenty-fourth  of  April,  1838, 
at  Memphis,  in  a  letter  addressed  to  the  firm  of  Larkin  F.Wood 
&  Sinnott,  at  New  Orleans,  of  which  the  intervening  party  was 
a  member.  The  precise  time  when  the  letter  and  its  indosure 
were  received  is  not  shown.  The  attachment  was  served  on  the 
twenty-eighth  of  April  following  the  date  of  this  letter.  We  are 
of  opinion  that  the  transmission  of  the  bill  of  sale,  followed  by  the 
actual  receipt  of  it  by  the  intervening  party,  was  a  delivery  to 
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bim  st  the  momant  of  ihe  tran»miiwion,  for  the  penon  who  xe- 
Mfed  it  from  the  defendants  held  it  for  the  intenrening  par^. 
It  is  tfaerafore  ordered,  adjudged,  and  decreed,  thai  the  jndg* 
ment  of  the  diatriot  court  be  affirmed,  with  ooeta. 


Salb  of  ▲  VsBL  n  Good  wnHovT  DiuvntT:  PcHkmdv.Skui^t 

OowoLAOt  OF  Sals  bt  LKmB»  wmir  CoMTLBra;  MaeUni^M  Admfn  ▼• 
Mcft,  21  AoL  Bmu  202,  and  note  900. 


Wabb  v.  Babaxabia  and  Lafotjbohb  Oahal  Oo« 

p6  LomUVA,  169.] 

OmroEATiOH  n  Liabls  fob  tbb  Malfeasanob  or  negloot  of  its  agent 
within  the  eeope  of  his  employment. 

IfASfBBS  ANB  BMPLOTBBS  ABB   BbBPONSIBLB  FOB    DaKAOB  OOQAnOBBD  BT 

noDB  8BBYAB18  in  the  ezeroiM  of  the  functions  in  which  they  are  em- 
pk^ed;  bat  the  code  of  Looisiana  creating  this  liability  expressly  restricls 
it  to  those  oases  in  which  the  employer  might  ha^  prevented  tiie  wrong- 
ful act,  bat  refrained  from  so  doing. 
Bkflotbb  d  not  Liablb  fob  an  AaaAUiiT  Cokmitibd  bt  ms  Sbbtabt, 
ahhoagh  made  onder  the  pretext  that  the  assanlted  party  had  evaded  or 
was  endeavoring  to  evade  paymsnt  of  toll  for  the  passage  of  his  boat 
alopg  a  canal,  of  which  the  servant  was  employed  as  keeper  sad  ooUeetor 
of  tolls. 

Ai!fbai^    The  opinion  states  tibe  faots. 
TFUb,  for  the  pkintiff. 

By  Court,  Mobfbt,  J.  The  plaintiff  claims  damages  to  the 
amount  of  two  thousand  dollars,  for  assault  and  battexy,  false 
imprisonment,  and  consequent  loss  of  property,  which  he  al- 
leges to  hare  suffered  by  the  acts  and  doings  of  one  Joseph 
Meyer,  while  in  the  employ  of  defendants,  as  keeper  of  the 
locks  of  the  Barataria  and  Lafourche  canal  company.  He  sets 
forth  that,  being  an  oyster  trader  from  Barataria,  he  arrived  at 
the  locks  or  sluices  of  the  canal  on  the  Mississippi;  that,  after 
being  unnecessarily  detained  there,  he  was  by  tiie  said  lock- 
keeper  cruelly  beaten,  stripped  of  his  clothes,  and  put  in  the 
stocks,  on  a  plantation  near  the  canal,  and  kept  in  confinement 
for  sereral  hours;  that  all  this  violence  or  outrage  was  offered 
him  under  the  pretext  that  he  had  not  paid  the  toll,  although 
the  same  had  not  been  demanded  of  him.  The  answer  denies 
the  liability  of  defendants  for  the  acts  alleged  in  the  petition 
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and  pats  them  at  issue.  The  plaintiff  obtained  judgment  for 
one  hundred  and  fiffy  dollars,  and  defendants  appealed.  The 
only  question  in  the  cause  turns  on  the  responsifailily  of  de- 
fendants for  such  acts  of  their  agent  as  are  complained  of. 

A  distinction  has  been  attempted  to  be  drawn  between  corpo- 
rations and  natural  persons,  as  to  their  liability  for  the  acts  and 
neglects  of  their  agents,  when  acting  within  the  scope  of  their 
employment.  We  think  that  the  responsibility  of  both  exists 
on  the  same  grounds,  in  the  same  manner,  and  to  the  same  ex- 
tent; but  how  is  that  liability  regulated  by  our  laws?  In  the 
chapter  of  the  Louisiana  code,  treating  of  offenses  and  quasi 
offenses,  we  find  that  masters  and  employers  are  responsible  for 
the  damage  occasioned  by  their  servants  and  overseers  in  the 
exercise  of  the  functions  in  which  they  are  employed;  but  the 
same  article  which  creates  this  liability  restricts  it  to  those  cases 
where  the  masters  or  employers  might  have  prevented  the  act 
which  caused  the  damage,  and  have  not  done  it:  La.  Code,  art. 
2299;  Palfrey  v.  Kerr,  8  Mart.  (N.  8.)  503;  Strawbridge  v.  Ikimer 
and  Woodruff,  8  La.  538.  The  plaintiff's  counsel  has  called  our 
attention  to  the  case  of  Babassa  v.  Orleans  Navigaiion  Company. 
6  Id.  461  [S.  C,  25  Am.  Dec.  200],  as  decisive  against  the  de- 
fendants; but  in  that  case  the  evidence  showed,  and  the  ground 
of  the  decision  was,  that  the  company  had  authorized  the  tres- 
pass, which  was  the  subject  of  complaint.  It  is  said  that  in 
most  cases  the  restriction  in  the  code  will  do  away  entirely  with 
everything  like  responsibility  in  the  master  or  employer,  for  it 
will  seldom  happen  that  the  latter  can  prevent  the  act  which 
causes  the  damage.  This  may  be  and  we  believe  is  true,  but  our 
duty  is  to  apply  the  law  when  its  letter  is  clear,  and  we  could 
not  justify  a  violation  of  its  precepts  on  the  ground  of  any  sup- 
posed or  real  inconvenience  and  difficulty  attending  its  applica- 
tion. The  law,  if  defective,  can  be  modified  by  that  branch  of 
the  government  whose  province  it  is  to  make  our  laws,  or  amend 
them  when  experience  shows  their  inadequacy  to  subserve  the 
purposes  of  justice.  This  restriction  to  the  liability  of  masters 
and  principles  was  an  unfortunate  and  unadvised  departure  from 
the  Napoleon  code,  from  which  most  of  the  enactments  of  our 
laws  on  this  subject  have  been  taken  almost  verbatim.  In  that 
work,  the  restriction  which  exists  in  favor  of  fathers,  teachers, 
etc.,  does  not  extend  to  masters  or  principals.  The  reasons 
given  for  this  distinction  is,  that  servants  and  agents,  when  in 
the  discharge  of  their  duties,  are  supposed  to  be  acting  under 
the  authority  of  their  masters  and  principals;  and  that  the  latter 
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flhoold  be  aitentiTe  to  employ  none  but  good  serrants  and  agents, 
while  {he  restricted  Uabilify  of  fathers,  teachers,  etc.,  has  onlj 
for  its  object  to  secure  from  them  a  proper  degree  of  watchful- 
ness OTer  the  conduct  of  the  persons  intrusted  to  their  care. 

But  leading  out  of  view  this  restriction,  the  policy  of  which 
may  well  be  questioned,  it  will  be  found,  we  think,  on  examina- 
tion, that  in  eyery  system  of  laws,  this  liability  of  masters  and 
principals  for  the  acts  of  their  servants  and  agents  rests  on  the 
ground  of  express  or  implied  authoriiy  from  the  master  or  prin- 
cipal. The  doctrine  appears  to  us  correctly  laid  down  by  Sir 
"Vraiiam  Blackstone  (1  Com.  456),  '*  that  the  master  is  answer- 
able for  the  acts  of  his  servant,  if  done  by  his  command,  either 
expressly  given  or  implied."  In  another  place  (p.  467),  he  says: 
<<  If  a  servant  by  his  negligence  does  any  damage  to  a  stranger, 
the  master  shall  answer  for  his  neglect;  but  the  damage  must  be 
done  while  he  is  actually  employed  in  his  master's  service,  other- 
wise the  servant  shall  answer  for  his  own  misbehavior."  The 
distinction  is  obvious  between  the  willful  and  deliberate  acts  of 
agents,  amounting  to  offenses  which  they  might  commit,  even 
when  attending  to  the  functions  intrusted  to  them,  and  those 
acts  of  imprudence,  unsldllfulness,  and  ignorance  in  the  discharge 
of  their  duties,  which  may  occasion  injury  to  others.  When  an 
agent,  losing  sight  of  the  object  for  which  he  is  employed, 
commits  vnx>ngs  and  thereby  causes  damage,  the  principal  is  no 
more  answerable  for  them  than  any  stranger;  as  to  such  wrongs, 
the  agent  must  be  considered  as  acting  of  his  own  will,  and  not 
in  the  course  of  his  employment,  or  under  any  implied  authority 
of  his  principal.  It  is  on  this  ground  that  it  has  been  holden 
in  England  that  a  master  was  not  liable  in  trespass  for  the  will- 
ful act  of  his  servant  in  driving  his  master's  carriage  against  the 
carriage  of  another  without  his  master's  directions  or  assent; 
and  this  doctrine  has  received  the  sanction  of  the  supreme  court 
of  Massachusetts:  I&Mdnu^Y.  Crickett,  1  East,  106;  Foster  et 
al.  V.  The  Essex  Bank,  17  Mass.  508,  510  [9  Am.  Dec.  168].  In 
the  present  case,  Joseph  Meyer  was  stationed  at  the  Barataria  and 
Lafourche  canal,  to  keep  the  locks,  open  and  close  them,  and 
receive  the  tolls.  If,  instead  of  attending  to  those  duties,  he 
assaulted  the  plaintiff,  deprived  him  of  his  liberty,  and  thereby 
occasioned  to  him  the  loss  of  property  complained  of;  in  doing 
these  willful  and  wicked  acts,  he  clearly  stepped  out  of  the  line 
of  his  duty  to  the  defendants,  and  was  not  in  their  employment. 
They  can  not,  therefore,  be  made  answerable  in  damages  on  any 
principle  of  law  or  justice. 
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It  is  iheref  oro  ozdeied,  tbst  the  jodgxneiit  ot  the  diskiet  ^oiirt 
be  aontilled,  aYoided,  and  xefened;  aad  ihafc  ovra  be  for  fhe 
delendante^  with  ooete  in  both  ooartB. 

OuriBAL  BiTLl  QoTZEKiKa  liiABZLrrr  or  liAam  vob  Tovra  or  Siet* 
AST.— TIm  master  it  Uftble  for  the  wrongful  and  n^go&t  eoti  <tf  fall  ««r#iiift» 
yrtonnad  while  engaged  in  the  panuit  of  the  iiUHler^e  boafaieak,  iritfalb  tlie 
ae^e  of  hia  enq^oyBkent^  or  whioh,  fixim  all  the  cifonaMtaiioeap  ma^  be  lee- 
aonaUy,  fairly,  or  neoeaaarily  indaded,  or  by  implication  embraoed  within 
the  objecta  of  the  bnainees,  the  execution  of  which  haa  been  oonfided  to  the 
aerrant*a  charge:  O'CoimeU  ▼.  Strong,  Dudley,  966;  AndruiT,  Bernard,  M  VI 
248;  ImOr^a  ▼.  iJoaen,  8  Sneed,  20;  PaUm  t.  BeoL,  2  a  B.  N.  S.  606;  J^MKt 
V.  (ajtoM,  13  Ired.  JKK^;  Frkaker  ▼.  ^u^fey,  6  BIch.  44;  WmtfkM  v.  PooE^,  6 
CL  ft  Fin.  910,  n.;  (7aMY.  (7o&2ent,  48  Mo.  377;  Shamv,  J^eeeX,  9  Watta  ft  a  72; 
8mUh  V.  re&Ker,  23  Mich.  298;  AtUwn  ▼.  Wutem  N.  C.  R,  tt..  64  N.  C 
882;  Chieago,  SL  Pmd  S  F.  B.  B.  v.  McCarthy,  20  BL  886;  Sttm  v.  Cheakirt 
R.  R.,  19  N.  H.  4S7;  O&mum  ▼.  9.  J»  /.  J?.  J?.,  4  Ohio  Bt  888;  Oorrvan  ▼. 
Union  Sugar  B^finsry,  98  Maaa.  677;  Bffram  ▼.  JfefiWre,  8  Heed,  629;  Ber- 
iotff  V.  Emmai,  10  Kan.  358;  Tud  r.  ITdKem,  47  Vt  634.  The  IfaOnlily  of 
the  maater  in  theae  oaaeo  prooeeda  from  the  maxim  qui  fadt  per  aUam  fa/dil 
per  9e.  The  general  rule  expreaaed  above  ia  permanently  eBtaUiahed.  The 
only  dlBagreement  manifeeted  by  the  authoritlea,  ia  in  ftgard  to  tiie  manner 
in  which  the  principle  governing  caaea  of  thia  chanMCer  ia  to  be  applied  to 
meet  the  special  exigenciea  of  particular  caaea.  The  liability  of  one  who  haa 
created  an  agency,  or  authorized  an  act,  for  all  the  conaequencea  which  may 
euBue  from  the  exerciae  of  the  one,  or  the  performance  of  the  other,  ia  undis- 
puted. This  liability  depends,  however,  upon  the  existenoe  of  a  partiouhr 
relation.  The  principal  question  ariaing  in  cases  involving  the  liability  of  one 
person  for  the  wron^ul  or  tortioua  act  of  another,  is,  whether  the  putioolar 
act  out  of  which  the  injury  complained  of  arose,  waa  either  expressly  or  im* 
pUedly  authorized  by  the  person  whose  accountability  it  is  sought  to  estab^ 
lish.  This  has  given  rise  to  a  general  rule,  reiterated  and  reaffirmed  in  all  the 
oases  on  this  subject  which  have  ever  arisen,  and  declared  alike  by  all  the 
commentators  in  substance,  viz. :  A  master  is  responsible  to  third  persons  for 
the  negligence  of  his  servants  in  the  course  of  their  employment  as  snob,  to 
the  same  extent  as  if  the  act  were  his  own,  and  is  responsible  even  for  their 
willful  acts,  though  tmauthorized  or  forbidden  by  him,  so  far  as  such  acts  de- 
prive a  third  person  of  a  benefit  which  the  master  waa  bound  to  confer  upon 
him,  or  when  such  acts  can  for  any  other  reason  be  justly  said  to  have  oc- 
curred in  the  course  of  the  servant^s  employment;  but  when  the  act  of  the 
servant  is  not  within  the  scope  of  his  employment,  or  in  obedience  to  the 
master's  orders,  it  is  no  longer  considered  the  act  of  the  master,  and  the 
servant  alone  is  responsible:  Shearman  and  Redfield  on  Negligence,  sec.  69; 
Wood  on  Master  and  Servant,  sec.  279;  Weeks  on  Damnum  Absque  Injuria, 
see.  127;  Beeve's  Dom.  Bel.  517;  Sohouler's  Dom.  Bel.  633;  HilL  on  Torts, 
4th  ed.,  407;  Smith  on  Master  and  Servant,  130;  Gooley  on  Torta,  633; 
Whart.  on  Neg.  157,  et  aeq. 

The  object  of  this  note  being  to  determine  in  what  cases  the  maater  la  an- 
swerable for  the  torts  of  his  servant,  it  will  be  preaomed  that  the  general 
relation  of  master  and  servant  exists,  no  reference  being  made  to  that  daas  of 
casee  which  involve  the  question  whether  upon  a  particular  state  of  facta  the 
doctrine  of  respondeat  superior  may  be  applied,  to  charge  one  person  for  the 
acta  of  another  whoee  relation  to  the  former  is  disputed. 
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Teus  Tb8t  (ur  Master's  Lxabiutt.— The  nuuter'B  liability  for  the  Mt  of 
hia  aerraAt  is  predicated  entirely  upon  the  real  or  implied  aathority  of  the 
•ervant  to  perform  the  act  complained  of.  The  test  of  the  maater^s  reeponsi- 
Inlity  for  the  act  of  hia  servant  is  not  whether  such  action  was  performed  ac- 
cording to  the  instnictiona  of  the  master  to  the  servant,  but  whether  it  was 
done  in  the  proeecation  of  the  business  which  the  servant  was  employed  by 
the  master  to  perform:  CoBgrcve  v.  Ogden^  49  N.  T.  255;  S.  C,  10  Am.  Bep. 
361.  Or,  to  employ  an  illastration  of  Orover,  J.,  in  the  case  just  cited:  '*  If 
the  owner  of  a  building  employs  a  servant  to  remove  thereof  from  his  house, 
and  directs  him  to  throw  the  materials  upon  his  lot,  where  no  one  would  be 
endangered,  and  the  servant,  disregarding  this  direction,  should  carelessly 
throw  them'  into  the  street,  causing  an  injury  to  a  passenger,  the  master 
would  be  responsible  tnerefor,  although  done  in  violation  of  his  instructioDS» 
because  it  was  done  in  the  business  of  the  master.  But  should  the  servanvy 
ior  some  purpose  of  his  own,  intentionally  throw  material  upon  a  passenger^ 
the  master  would  not  be  responsible  for  the  injury,  because  it  would  not  be 
an  act  done  in  his  business,  but  a  departure  therefrom  by  the  servant  to  effect 
some  purpose  of  his  own."  The  general  rule  applicable  to  the  question  of 
the  liability  of  the  master  for  injuries  resulting  from  Ids  servant's  act,  is  well 
illustrated  by  the  case  of  Lhrqnu  v.  Qtneral  Ommbua  Co,,  1  Hurlst.  ft  C. 
526,  which  is  now  regarded  as  a  leading  case  upon  the  subject.  The  driver 
of  defendants'  omnibus  drove  it  across  the  road  in  front  of  a  rival  omnibus 
belonging  to  the  plaintiff,  which  was  thereby  overturned.  Upon  the  trial  the 
driver  of  defendants'  vehicle  stated  that  he  had  purposely  and  intentionally 
driven  in  front  of  plaintiff's  omnibus,  in  order  to  obstruct  it,  and  prevent  it 
from  jMssing  him.  The  defendants  had  issued  instructions  to  their  drivers 
not  to  race  with,  or  obstruct  the  omnibus  of  any  rival  line.  The  jury  were 
directed  that  a  master  was  responsible  for  the  reckless  and  improper  conduct 
ol  his  servant  in  the  course  of  his  employment;  that  if  they  believed  that 
the  defendants'  driver,  being  dissatisfied  and  irritated  with  the  plaintiff's 
driver,  acted  recklessly,  wantonly,  and  improperly,  but  in  the  course  of  his 
service  and  employment,  and  doing  that  which  he  believed  to  be  for  the  in- 
terest of  the  defendants,  then  they  were  responsible;  that  if  the  act  of  the 
defendants'  driver,  although  a  reckless  driving  on  his  part,  was  nevertheless 
an  act  done  by  him  in  the  course  of  his  service,  and  to  do  that  which  he 
thought  best  to  suit  the  interests  of  his  employers,  and  so  to  interfere  with 
the  iTade  and  business  of  the  other  onmibns,  the  defendants  were  responsible; 
that  the  instructions  given  to  defendants'  driver  were  immaterial  if  he  did 
not  pursue  them;  but  if  the  act  of  defendants'  servant  was  an  act  of  his  own, 
and  in  order  to  effect  a  purpose  of  his  own,  the  defendants  were  not  respon- 
aible.  The  defendants,  in  maintaining  their  exception  to  the  ruling  of  the 
lower  court  in  its  charge  to  the  jury,  relied  upon  the  case  of  Croft  v.  Alison^ 
4  Bam.  &  Aid.  590,  also  regarded  as  a  leading  and  important  authority  illus* 
trative  of  this  principle.  Counsel  cited  the  rule  as  laid  down  in  the  caae  last 
referred  to:  "  If  a  servant  driving  a  carriage,  in  order  to  effect  some  purpose 
of  his  own,  wantonly  strike  the  horses  of  another  person,  and  produce  the 
accident,  the  master  will  not  be  liable.  But  if,  in  order  to  perform  his  mas- 
ter's orders,  he  strikes,  but  injudiciously,  and  in  order  to  extricate  himself 
from  a  difficulty,  that  will  be  negligent  and  careless  conduct,  for  which  the 
master  will  be  liable,  being  an  act  done  in  pursuance  of  the  servant's  employ- 
ment" It  was  contended  that  the  real  question  to  be  determined  in  this 
case  was  whether  the  driver  of  defendants'  omnibus  thought  the  act  neoes- 
sary  for  carrying  out  his  nuwter's  orders.  The  court  held  the  true  test  to  be 
Aiff.  Dbo.  Tol.  XIXV— 18 
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wKeiher  the  aervant,  in  doing  the  particQlar  act,  oeased  to  be  the  agent  of  hi* 
maater,  and  did  it  solely  for  an  individoal  purpose  of  hia  own.  The  judg* 
ment  ol  the  lower  conrt  in  favor  of  plaintiff  was  affirmed. 

SxBYAST*8  Dbyiation  FROM  THB  Buszvssa  ov  HIS  Master,  for  the  sak» 
of  accomplishing  a  personal  or  indiviaoal  object  diMxmneoted  with  his  mas- 
ter's bosiness,  will  relieve  the  master  from  liability  for  injuries  occasioned  by 
the  servant's  wrongfol  or  negligent  acts  committed  while  such  deviation  con- 
tinned.    The  question,  how  far  a  servant's  willful  and  malidons  act  is  deemed 
to  be  by  implication  a  departure  from  his  master's  business,  is  considered  in. 
another  portion  of  this  note.    If  a  servant  abandons  or  departs  from  the 
business  of  his  master  and  engagea  in  some  matter  suggested  solely  by  hia 
own  pleasure  or  convenience,  or  pursues  some  object  which  relates  to  an  end 
or  purpose  which  may  be  aaid  to  be  the  aervant'a  individual  and  exclusive 
business,  snd,  while  so  engaged,  commita  a  tort,  the  maater  is  not  answer- 
able, altiiough  he  was  using  his  master's  property,  and  although  the  injury 
could  not  have  been  caused  without  the  facilities  afforded  to  the  servant  by 
reason  of  his  relations  to  his  master.    Thus,  where  a  carman  in  the  employ 
of  another,  the  business  of  the  day  having  been  concluded,  took  the  hora» 
and  cart  belonging  to  his  master  to  drive  to  the  stable,  according  to  custom, 
and,  instead  of  proceeding  at  once,  as  his  duty  required,  he,  without  his- 
master's   knowledgre  or  consent,  conveyed  a  fellow-workman  toward  hi» 
home,  and,  in  returning,  negligently  ran  over  and  injured  the  plaintiff,  it  was 
held  that  inaamnch  as  the  carman  at  the  time  of  the  accident  was  not 
engaged  in  the  business  of  his  master,  the  latter  waa  not  responsible  for  the 
consequences  of  the  servant's  imanthoiized  act:  MUehell  v.  CrcuweUer,  1$ 
Com.  B.  237;  Joel  v.  Morison,  6  Car.  &  P.  501;  but  whenever  the  master 
has  intrusted  his  servant  with  the  control  of  his  carriage,  it  is  no  answer 
that  the  servant  acted  improperly  in  the  management  of  it,  but  the  master* 
in  such  case,  will  be  liable,  because  he  has  placed  it  within  the  servant^* 
power  to  mismanage  the  carriage  by  intrusting  him  with  it:  Sleath  v.  IFi&on, 
9  Id.  607;  and  where  a  van  was  standing  at  A.'s  door,  which  a  porter  waa 
engaged  in  unloading,  and  A.'s  gig  was  stationed  behind  the  van,  and  K'a 
coachman,  who  was  driving  B.'8  carriage,  came  up,  and  there  not  being  suffi* 
dent  room  for  the  carriage  to  pass,  the  coachman  alighted  from  his  box  snd 
seised  the  bridle  of  the  horse  which  was  harnessed  to  the  van,  and,  in  en- 
deavoring to  turn  him  slightly,  caused  the  van  to  move,  whereby  a  packing 
case  loaded  thereon  fell  off  and  broke  the  shafts  of  A.*s  gig,  B.  was  held  not 
liable  for  the  damage,  on  the  ground  that  the  coachman,  in  his  act  of  moving 
the  van,  had  departed  from  hia  employment:  Lamb  v.  PM,  Id.  629.    It  is 
proper  to  say  that  the  soundness  of  the  doctrine  declared  in  Sleath  v.  WiUon^ 
tupra,  to  the  effect  that  one  who  has  intrusted  another  with  Ids  property, 
although  the  latter  be  a  servant  of  the  former,  thereby  engages  to  become 
responsible  for  the  improper  use  to  which  it  may  be  devoted,  has  been  fre- 
quently questioned.    Lx  Stone  v.  HiUs,  45  Conn.  44;  S.  C,  29  Am.  Rep.  635, 
the  defendants  ordered  their  teamster  to  deliver  a  wagon-load  of  paper  to  a^ 
person  at  Glastonbury,  four  miles  distant,  and  to  return  by  way  of  Nipsio 
with  a  load  of  wood.    On  reaching  his  destination  the  person  to  whom  the 
paper  was  to  be  delivered  requested  the  teamster  to  convey  the  paper  to 
Hartford,  four  and  a  half  miles  further,  and  at  the  railway  station  there  to 
get  some  freight,  and  on  his  return  to  leave  it  at  Glastonbury.    The  teamster 
consented,  and  while  he  was  paying  the  freight  bill  at  the  station,  the  team, 
being  unfastened,  ran  away  and  injured  plaintiff's  property.     A  judgment  in 
favor  of  plaintiff  was  reversed  on  appeal,  for  the  reason  that  upon  this  state 


April,  1840.]       Wabe  u  B.  &  L  Canal  Co.  195 

of  ficto  no  liability  was  disdoeed  against  the  defendants;  that  the  teamster, 
in  disobeying  his  master's  instnictions,  temporarily  threw  off  his  anthorlty» 
abandoned  his  bosiness,  and  left  his  service.  In  conformity  with  the  prin- 
ciple of  the  preceding  eases  the  master  is  not  liable,  whose  coachman,  after 
having  nsed  a  horse  and  carriage  in  going  upon  an  errand  for  his  master, 
instead  of  taking  it  to  the  stable,  withoot  the  master's  knowledge  or  consent, 
employed  it  in  going  npon  an  individoal  errand  of  his  own,  at  which  time  an 
injniy  was  caused  by  his  negligent  driving:  Sheridan  v.  Oharlick,  4  Daly, 
8S3;  so  where  an  employee  of  defendant,  being  ordered  to  deliver  a  trunk  at 
a  particnlar  place  and  then  to  take  his  truck  to  the  stable  and  put  it  up, 
instead  of  so  doing  received  a  trunk  from  another  employee  of  defendant 
and  agreed  to  deliver  it,  and  while  so  doing  ran  over  and  killed  the  plaintiff's 
intestate,  it  was  held  that  plaintiff  could  not  recover:  Cavanaugh  v.  Dina- 
iNOfv,  19  N.  T.  S.  C.  465.  The  owner  of  a  steamboat  is  not  liable  for  injuries 
to  a  passenger  resulting  from  the  accidental  discharge  of  a  kui  in  the  hands 
of  a  servant  employed  as  engineer:  MeOknagan  v.  Brock,  5  Rich  (S.  C.)  17. 

In  Qrnnn  v.  Power,  24  N.  T.  8.  C.  102,  defendant  was  the  owner  of  a  ferry- 
boat engaged  in  carrying  freight  and  passengers  between  Hudson  and  Athens. 
The  boat  was  in  charge  of  his  employees.  A  canal-boat,  with  baxges  in  tow, 
had  left  the  dock  and  was  proceeding  up  the  river.  One  of  the  crew  of  the 
canal-boat  having  been  accidentally  left  behind,  the  pilot  of  the  ferry  took 
him  on  board,  and  agreed  as  a  favor  to  carry  him  to,  and  leave  him  on  the 
tow.  In  so  doing,  through  the  negligence  of  those  in  charge  of  the  ferry* 
boat,  she  collided  with  the  canal-boat^  and  plaintifi's  intestate  was  thrown 
overboard  and  drowned.  The  act  of  the  employees  of  the  ferry-boat  was 
held  to  be  a  departure  from  the  business  of  their  master,  the  defendant,  and 
he  therefore  was  not  held  responsible.  A  railroad  company  is  not  liable  for 
injuries  received  by  a  child  while  attempting  to  get  upon  one  of  its  cars,  in 
coosequence  of  an  invitation  from  one  of  its  servants  in  charge  of  the  car, 
where  the  evidence  shows  no  authority  to  permit  persons  to  ride  on  the  car, 
and  it  does  not  appear  that  the  invitation  or  permission  was  in  furtherance  of 
the  interests  of  the  road,  or  connected  in  any  manner  with  the  service  which 
the  servant  was  employed  to  render:  Snyder  v.  Hannibal  and  St.  Jo  B.  /?., 
(K)  Mo.  413;  Flower  v.  Pa.  B,  B.  Co.,  69  Pa.  St.  210;  S.  C,  8  Am.  Bep.  251. 
A  planter  can  not  be  hold  answerable  for  the  act  of  his  overseer  and  slaves, 
who,  without  his  knowledge,  had  forcibly  ejected  the  plaintiff  from  her 
house,  and  removed  her  goods,  wares,  and  merchandise  to  another  place: 
BoyJard  v.  Calhoun,  13  La.  Ann.  444.  Where  a  servant  employed  by  a  flour 
merchant  to  deliver  his  goods,  having  started  out  with  a  wagon-load  for  dif- 
ferent customers,  left  by  the  roadside  several  bags  of  bran,  while  he  went  up 
a  side  road  to  deliver  a  quantity  of  flour,  intending  to  take  the  bran  on  his 
return,  his  object  being  to  save  an  unnecessary  transportation  of  the  bran, 
and  thus  finish  the  delivery  sooner  and  get  time  to  attend  to  some  private 
business  of  his  own,  it  was  held  that  in  leaving  the  bags  by  the  roadside,  he 
was  to  be  regarded  as  acting  in  the  master's  employment,  and  that  the  latter 
was  liable  for  an  injury  caused  by  the  fright  of  a  horse  in  being  driven  byr 
Phdon  V.  StUea,  43  Conn.  426.  When  a  servant^  engaged  in  driving  his  mas^ 
ter's  carriage,  is  acting  in  his  service,  or  in  a  manner  impliedly  sanctioned  by 
him,  it  will  not  relieve  the  master,  though  it  appear  that  at  the  time  of  an 
injury  caused  by  his  negligent  driving,  he  was  also  going  upon  business  of 
his  own:  PaUen  v.  Bea,  2  Qom,  B.  (N.  S.)  606. 

Impuxd  Authoritt  of  Sebvakt  whose  Employment  is  OxNsiiUL  to 
PXBVORM  Pabticulak  Acts. — ^The  principle  which  absolves  the  master  from 
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naponabilty  for  tbe  act  of  his  servant,  which  is  in  ezoesi  of  the  latter*! 
•atfaority,  is  identiosl  with  that  f^orendng  the  oases  in  which  the  servant  has 
deviated  from  his  master's  basiness  for  the  poisoit  of  a  personal,  individual 
imrpose  of  his  own.    The  same  general  rule  governs  the  line  of  oases  falling 
under  this  head.    For  the  acts  of  his  servant  within  the  soope  of  the  latter's 
«mployment,  real  or  implied,  the  master  is  liable.    For  those  not  iadladed 
within  it  and  not  expressly  authorised,  the  master  is  not  liable.    In  every 
case  the  question  to  be  determined  is,  whether  the  sot  was  authorised,  sad 
the  determination  of  this  question  must  neoessarily  rest  upon  the  circum- 
atanoes  of  each  particular  case.    It  was  held  by  the  court  of  queen's  bench 
tk  AUm  V.  London  and  Soutk-weiUm  R,  R.  Co.,  6  L.  B.  Q.  B.  05,  that  a 
«leik  in  the  service  of  a  railway  company,  whose  duty  it  was  to  issue  tickets 
to  pasiongers,  and  reoeive  and  take  charge  of  the  money,  had  no  implied 
authority  from  the  corporation  to  give  into  custody  a  person  whom  he  soa- 
peeted  of  having  attempted  to  feloniously  abstract  monay  from  the  cssh- 
drawer,  particular  stress  being  laid  upon  the  fact  that  the  arrest  was  not  made 
«mtil  after  the  attempt  had  ceased.    A  similar  application  of  the  same  prin- 
ciple waa  made  in  Bidwcurd§  v.  Ltmdon  and  Nbrth^ioesiem  R*y  Co,.,  {(  L.  B.  G. 
P.  445.    In  0<^Y.  QrtaX  Noriktm  B^y  Co.^  8  EL  &  El.  672,  defendants  were 
held  to  be  liable  for  the  false  imprisonment  of  plaintiff,  by  defendants'  ser^ 
Tants,  upon  a  charge  of  traveling  on  defendants'  line  witiiout  having  paid 
his  fare.    The  case  last  cited  was  referred  to  and  distinguished  in  PouUon  v. 
London  and  Sofulh-wuUm  R*y  Co.,  ?  L.  B.  Q.  B.  538.    In  the  latter  case  the 
plaintiff  was  arrested  and  detained  Ibecause  he  had  not  paid  the  freight  upon 
his  horse.   It  appeared  that  th^  horse  had  been  taken  to  an  agricultural  fair  by 
plaintiff,  being  transported  thiUier  upon  defendants'  railroad.    The  defendants 
had  advertised  to  transport  freigbtfrom  the  fair  free  of  charge,  and  plaintiff  was 
returning  by  their  line  according  to  this  arrangement.    The  plaintiff  was  taken 
Into  custody  by  the  station-master  at  the  end  of  the  line  and  detained  until  it 
could  be  learned  by  telegraph  whether  plaintiff's  claim  to  free  transportation 
was  just.    The  court  held  that  the  act  of  the  station-master  was  in  excess  of 
his  implied  authority,  distinguishing  Ck^  v.  G*  N,  R*y  Co.,  wpra^  for  tiie 
reason  that  the  act  of  parliament  under  which  the  arrest  in  botii  cases  was 
made,  authorised  the  agents  of  the  oorporati<m  to  take  passengers  into  cus- 
tody whose  &re  wat  not  paid,  and  also  to  detain  goods  upon  which  the  frieght 
was  not  paid.    In  this  case  the  freight  daimod  being  upon  goods,  the  law 
gave  authority  to  detain  the  goods  therefor,  but  not  to  arrest  the  owner, 
though  he  was  also  a  passenger  on  the  same  train.     The  agent  of  the  corpora* 
tion  had  thus  performed  an  act  which  even  his  master  himself  had  no  right  or 
Authority  to  do,  and  the  latter  was  not  therefore  liable.     In  WcUker  v.  South- 
tcutem  Ry  Co.,  23  Law.  T.  B.  14,  plainti£E^  who  was  traveling  on  defendants' 
line,  on  arriving  at  a  station  took  part  verbally  in  a  dispute  going  on  between 
a  passenger  and  defendants'  servants,  relative  to  a  railway  ticket,  when  the 
servants  seized  him,  pushed  him  violently  down  an  incline  out  of  the  station, 
and  gave  him  a  kick.     For  this  assault  defendants  were  held  responsible. 
The  plaintiff  subsequently  endeavored  to  re-enter  tbe  station  to  make  a  com- 
plaint against  defendants'  servants  for  the  treatment  detailed  above,  when  he 
was  again  seized  by  them,  and  with  others  taken  before  a  magistrate,  when 
he  was  imprisoned  on  a  charge  of  assault.    The  defendants'  servants  wers 
policemen;  and  as  to  the  arrest  and  imprisonment  of  plaintiff  it  was  held  that 
the  defendants'  servants  acted  beyond  the  soope  of  their  authority  in  that 
matter,  and  the  corporation  was  not  liable.    The  defendants'  servants  were 
authorised  to  take  into  custody  any  one  whom  they  might  see  commit  an 
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•MMilt  for  the  pforpose  of  patting  an  end  to  an  affiray,  bot  had  been  cajobied 
to  nee  tola  power  with  extreme  caution. 

The  principle  npon  which  the  liability  of  the  master  ia  baaed  in  oaaes  of 
Una  claaa  ia,  that  the  act  of  the  servant  ia  preeamed  to  be  the  aot  of  the 
master.  When  the  servant  acta  outaide  the  dntiea  of  hia  aervioe  and  not 
witiiin  the  aoope  and  nature  of  his  employment,  and  without  ezpreaa  di- 
rections from  the  master,  the  act  ceases  to  be  that  of  the  master,  and  the 
latter  is  hot  responsible  for  its  consequences.  This  is  well  illustrated  by  tb» 
CMe  of  C<mrtneff  v.  Baier,  37  N.  Y.  S.  G.  249;  8.  O.,  00  N.  Y.  1.  Defend- 
ants' servant  was  employed  as  a  delivery  clerk  of  their  steamship  line,  and 
hia  dntiea  were  to  take  receipts  from  carmen  for  merchandise  removed  fron 
the  pier.  On  the  occasion  of  ihe  injaiy  oat  of  which  the  action  arose,  a 
earman  was  engaged  in  loading  some  bales  of  cotton,  and  defendants'  servant* 
whoee  dnty  it  waa  to  ooant  the  bales,  was  standing  on  the  pier.  In  order  to 
enable  him  to  observe  the  actions  of  some  parties  who  were  loading  cotton  in 
another  quarter,  defendants'  servant  pushed  over  one  of  a  number  of  bales 
which  were  standing  on  the  pier;  and  the  bale,  in  falling,  struck  the  plaintiff 
and  broke  his  1^.  It  was  held  that  defendants  were  not  liable.  A  parent 
can  not  be  charged  with  the  responsibility  of  the  act  of  his  minor  son,  who, 
without  the  parent's  knowledge,  took  his  horse  and  wagon  and  used  them  on 
boainess  of  his  own,  and  caused  the  injuries  complained  of:  Maddox  v. 
Browr^  71  Me.  492;  S.  C,  36  Am.  Bep.  336.  The  master  of  a  general  fann 
aervant  is  responsible  for  the  latter's  act  done  in  the  absence  of  his  maater* 
by  which,  in  driving  plaintiff's  cow,  which  had  broken  into  the  field,  the 
servant  hnrled  a  stone  at  her  which  struck  and  killed  her:  EvanB  v.  Dcufid' 
mmj  63  Md.  425;  S.  C,  36  Am.  Bep.  400.  It  is  no  part  of  the  duty  of  a  sail- 
ing-master of  a  yacht,  while  left  in  charge,  to  fire  a  gun  by  way  of  salute; 
and  the  owner  can  not  be  held  liable  for  injuries  resulting  therefiom:  Bcuiek 
V.  Fearing^  4  Abb.  Pr.  297*  A  servant  is  not  impliedly  authorixed  to  do  that 
which  the  maater  himself,  being  present,  would  not  be  authoriseed  to  do.  So, 
where  the  superintendent  and  clerks  called  a  policeman  into  the  store  of  their 
employer,  and  directed  him  to  arrest  and  examine  the  person  of  a  lady  sus- 
pected of  stealing  goods,  which  was  done  without  the  knowledge  or  express 
or  implied  authority  of  the  owner,  the  master  was  held  not  to  be  liaHe: 
MaU  V.  Lord,  39  N.  Y.  381. 

A  railroad  oompany  is  liable  for  the  value  of  a  horse  which  was  enabled  to 
escape  from  a  field  where  he  was  pastured,  by  reason  of  the  negligence  of  one 
of  defendants'  servants,  in  leaving  down  the  bars,  which  separated  the  field 
from  defendants'  road,  whereby  the  horse  strayed  upon  the  track  and  was 
kiQad  by  a  passing  engine:  Chapman  v.  N,  Y.  (7.  R,  B,,  33  N.  Y.  369.  The 
owners  of  a  ferry-boat  were  held  not  chargeable  with  the  conduct  of  her  offi- 
cers, who  went  out  of  their  usual  course  to  take  in  tow  a  burning  barge  that 
was  being  borne  by  the  current  towards  the  shipping  in  the  harbor,  and 
having  towed  the  barge  for  some  distance,  the  hawser  was  severed  by  the 
flames,  and  the  barge  then  floated  against  plaintiff's  steamer  and  set  her  on 
^re:  Aycrigg's  esUUe  v.  ^.  Y.  dt  Erie  R.  R.  Co.,  30  N.  J.  L.  460.  The  evi- 
dence should  be  plain  that  the  servant  committed  the  act  in  the  prosecution 
and  within  the  scope  of  lus  business:  j^e  v.  NeltM,  57  Qa.  253.  The  fact 
that  the  servant  was,  at  the  time,  in  the  general  employment  of  a  third  per- 
son is  not  a  sufficient  defense,  unless  the  relation  of  such  third  person  to  the 
subject-matter  of  the  business  in  which  he  was  at  the  time  engaged,  was  such 
as  to  give  him  exclusive  control  of  the  means  and  manner  of  accompUshing  it, 
and  the  exclusive  direction  of  the  person  employed  therefor:  Kimball  v.  Cuah- 
man,  103  Mass.  194;  S.  C,  4  Am.  Rep.  528.    It  is  not  essential  that  the  man 
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ter  should  have  directly  controlled  his  servant  in  the  particalar  matter;  tha 
fact  that  the  details  of  the  basiness  are  left  exdosively  to  the  servant,  will 
not  alter  the  relation,  and  the  master  will  be  liable  for  the  manner  in  which 
those  details  are  discharged:  Pickens  v.  Diseker,  21  Ohio  St.  212;  S.  C,  8  Am. 
Bep.  56.  Whether  the  servant  was  acting  within  the  scope  of  his  employ- 
ment, in  pursuance  of  his  master's  orders  and  business,  and  in  the  course  of 
his  duties,  or  on  his  own  responsibility,  in  the  pursuit  of  his  own  business  or 
pleasure,  must  depend  upon  the  facts  of  each  case. 

The  following  cases  illustrate  the  application  made  under  various  circum- 
stances of  this  general  principle:  Porter  v.  C,  B.  I,  4&  P.R.  R.  Co.,  41  Iowa» 
358;  Bard  v.  Yohn,  26  Pa.  St.  482;  Weidon  v.  Harlem  B.  B,  Co.,  5  Boew.  676; 
CatUreU  v.  ColweU,  3  Head,  471;  Ashnwre  v. Pennsylvania 8.  T.  T,  Co.,  4  Dutch. 
180;  Barnes  v.  Hurd,  11  Mass.  67;  Drea  v.  SuOi  Ave.  B.  B.  Co.,  26  N.  Y.  48; 
a  O.,  1  Abb.  App.  666;  Thames  SUamboat  Co.  v.  Housatame  B.  B.  Co.,  24 
Conn.  40;  Oolden  v.  Neiobrand,  62  Iowa,  59.  Where  a  servant  in  the  em- 
ployment of  his  master  does  an  act  which  he  is  not  employed  to  do,  the  maa- 
terls  not  responsible;  as  where  a  brakeman  forced  a  trespasser  from  a  moving 
train,  whereby  the  latter  wastinjured,  it  being  no  part  of  the  emplojrment  of 
a  brakeman  to  remove  trespassers:  Towanda  Coal  Co.  v.  Heeman,  86  Pk.  St. 
418. 

A  Mastxb  is  Liablb  fob  thx  Tortious  Act  or  his  Se&tant,  although 
done  in  diaobedienoe  of  his  orders,  if  the  act  is  within  the  scope  of  the  serv- 
ant's employment:  Philadelphia  and  Beading  B.  B.  Co.  v.  Derby,  14  How. 
<XJ.  S.)  468;  Amutrong  v.  Cooley,  10  IlL  609;  WUtm  v.  Middlesex  B.  B.  Co., 
107  Mass.  108;  S.  C,  9  Am.  Kep.  11;  Oliver  v.  N.  P.  T.  Co.,  3  Or.  84;  B^A- 
huon  V.  Webb,  11  Bush  (Ky.),  464;  Higghu  v.  WalervUel  Turnpike  Co.,  46  N. 
Y.  23;  S.  C,  7  Am.  Bep.  293;  Southwicky.  Estes,  7  Oush.  386;  if,  therefore, 
the  act  be  within  the  general  scope  of  the  servant's  employment*  it  is  not  ma- 
terial that  the  particular  tortious  act  was  done  without  express  inatructiona. 
Aa,  where  def endant'a  gardener,  in  attempting  to  take  down  a  liberty  pole,  in 
a  public  park,  which  had  become  dangerous,  did  it  so  unskillfully  that  it  waa 
precipitated  against  a  telegraph  pole,  which  was  thereby  broken  off  and  caat 
againat  the  plaintiff's  daughter,  causing  her  death,  it  waa  held  that  the  de- 
fendants were  liable,  although  the  gardener  had  received  no  ezpreaa  ordera  to 
remove  the  pole,  from  the  officer  in  charge  of  the  park:  OUmartm  v.  Me^forttf 
Jf.  T.,  65  Barb.  230.  "The  only  aafe  rule  of  law  is,"  remariced  Watkina,  G. 
J.,  in  Duggms  v.  Watson,  16  Ark.  127,  *'that  the  maater  ia  Uable  for  the  tor* 
tioua  act  of  his  servant*  engaged  in  his  employment,  though  done  willf nlly, 
withoat  orders,  or  even  againat  orders."  In  the  recent  caae  of  Cfarretsen  ▼. 
Jhienebd,  60  Mo.  104;  S.  C,  11  Am.  Bep.  405,  the  proprietor  of  a  gun  store 
waa  held  to  be  liable  for  the  act  of  hia  clerk,  who*  in  defendant'a  abaenoe*  and 
contrary  to  hia  orders,  in  exhibiting  a  gun  to  a  customer,  lockded  it,  and  in  ao 
doing  accidentally  diacharged  it  and  ahot  the  plaintiff^  who  waa  on  the  opp<H 
alte  aide  of  the  atreeti 

LiABiUTT  or  Mastkb  fob  Wiluvl,  Wbonofol,  ob  MAUoions  Aor  of 
8BBVAVT. — If  the  act  of  the  aervant,  although  willful  and  wrongful,  be  com* 
uitted  in  the  course  of  hia  discharge  of  his  master's  business,  and  within  the 
acope  and  limits  of  his  employment,  the  fact  that  the  act  was  willfully  per- 
formed will  not  release  the  master  from  liability.  '*  There  is  no  such  rule  of 
law  as  that  the  master  is  not  Uable  for  the  willful  and  wrongful  acts  of  his 
servants,  though  such  a  doctrine  has  often  been  propounded  in  judicial  opin- 
ions:" Shearman  ft  Bedfield  on  Negligence,  sec.  66;  Wood  on  Master  and 
Servant,  sec.  299.    Upon  the  authority  of  Lord  Kenyon's  judgment  in  Me* 
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Mamui  t.  CfrieieU,  1  East,  106,  holding  that  a  master  was  not  liaUa  for  the 
willfal  act  of  his  servant  in  driTing  his  master's  carriage  against  another 
without  the  direetion  or  assent  of  the  master,  a  line  of  decisions  arose,  which 
declared  it  as  a  role,  that  the  master  was  liable  only  in  those  cases  in  which 
the  injoiy  was  caused  by  the  servant's  negligence  and  unskillfalness  in  the 
<iiachai;ge  of  his  master's  business,  and  not  when  the  servant's  act  was  inten- 
tionally  wrongfol  and  willfnL  Thus  making  the  moral  quality  of  the  act  the 
test  of  the  master's  liability  in  such  cases,  instead  of  leaving  it  to  depend 
upon  the  inquiry  whether  or  not  the  act  was  done  in  the  course  of  the  mas- 
ter's business  and  within  the  scope  of  the  servant's  employment.  The  prin- 
•ciple  of  the  case  last  referred  to  has  been  followed  in  a  number  of  instances: 
Barris  v.  Hkholas,  5  Munf.  483;  Moore  v.  Sanborn,  2  Mich.  519;  Wright  v. 
WUeooBj  32  Am.  Dec  607,  and  cases  cited  in  the  note;  Cox  v.  Keahey,  36  Ala. 
340;  8nodffras8  v.  Bradley,  2  Grant's  Gas.  43;  Hughu  N,  T.  A  N,  H.  R.  B., 
36  N.  Y.  222;  Terger  v.  Warren,  31  Pa.  St.  319;  Peusenger  Bailway  Co.  v. 
Dtmakue,  70  Id.  119;  Crocker  v.  New  London  W.  db  P,  R,  R,,  24  Conn.  249; 
Vfeason  v.  Seaboard  and  Roanoke  R,  R,  Co.,  4  Jones'  L.  379;  Brasher  v.  Ken- 
medy,  10  B.  Mon.  30;  Harries  v.  MaJbry,  1  Ired.  240;  Puryear  v.  Thampeon,  5 
Humph.  396;  Campbell  v.  Stakrert,  2  Murph.  369. 

The  rule  inferred  from  the  opinion  given  in  McManue  v.  CriekeU  has  been 
qualified  by  that  pronounced  in  Limpue  v.  General  Omnibua  Co,,  supra.  And 
tiie  latter  is  now  generally  received  with  approval,  as  being  a  more  just  and 
reasonable  interpretation  of  the  liability  of  the  roaster  for  the  act  of  his  serv- 
ant, and  one  which  places  it  upon  a  more  dear,  equitable,  and  substantial 
foundation.  The  question,  then,  in  all  cases  in  which  the  master  is  sought  to 
be  charged  for  the  act  of  his  servant,  is  not  whether  the  act  was  negligent  or 
whether  it  was  willful,  but  whether  it  was  done  while  the  servant  was  en- 
gaged in  the  master's  business  and  in  the  scope  of  his  employment.  And 
Lord  Kenyon's  language,  in  MeManus  v.  CriekeU,  as  is  said  by  Judge  Bed- 
field,  is  either  misunderatood,  or  is  not  law  in  America:  Kote  Bedf.  on  Bail- 
ways,  vol.  1,  534;  for  an  extended  criticism  of  the  doctrine  of  this  case,  see 
Beeve'a  Dam.  BeL  358-360,  and  in  ^oioe  v.  Newmarch,  12  Allen,  49,  decid- 
ing that  a  master  is  liable,  if  the  act  of  the  servant  is  authorized  by  his  em- 
pk^ymenty  whether  the  wrong  be  occasioned  by  negligence  or  a  wanton  and 
reckless  purpose  to  accomplish  the  master's  business  in  an  unlawful  manner, 
Hoar,  J.,  reviewed  the  authorities,  KngHish  and  American,  at  length.  When 
the  act  is  within  the  scope,  object,  purpose,  and  office  of  the  servant's  em- 
ployment, it  is  not  material  whether  it  was  negligently  or  willfully  performed. 
Thus,  where  defendant's  servant  wantonly,  recklessly,  and  willfully  drove  an 
omnibua  into  a  dense  crowd  of  people:  Edtert  v.  St,  Louis  Tranter  Co,,  2  Mo. 
App.  86;  or  where,  to  extricate  hii  maater'a  carriage,  which  had  become  en- 
tangled with  othera,  in  a  crowd,  the  servant  struck  the  horses  of  another  with 
his  whip:  Crqft  v.  AUaon,  eupra;  or  to  extricate  himself  from  a  position  of 
^LsQger,  purposely  drove  his  team  against  the  wagon  of  another:  Woffe  v. 
MereereaUf  4  Duer  (K.  Y. ),  473;  so,  a  railroad  corporation  is  responsible  for  the 
act  of  its  oondnotor  in  improperly  putting  a  person  off  a  freight  car  while  in 
motion,  the  company  having  given  instructions  not  to  permit  persons  to  ride 
<m  cars  of  that  dass:  Holmes  v.  Wak^ld,  12  Allen,  580;  or  of  its  engineer, 
who  willfully  and  maliciously  blew  the  whistle  and  alarmed  the  horses  of 
pUinoS^  who  was  crossing  the  track  a  short  distance  from  where  the  engine 
was  standing;  Nashville  and  Chattanooga  R,  R,  v.  Stames,  9  Heisk.  52;  S. 
C,  24  Am.  Bep.  296;  Chicago,  B,  it  Q.  R,  R,  v.  Dickson,  63  IlL  151;  S.  C, 
14  Am.  Bep.  114;  or,  for  the  act  of  its  servant  in  assaulting  and  severely  in* 
luring  a  boy  who  refused  to  leave  its  depot  when  so  commanded:  Hewitt  t» 
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BwUfU  d  AUen,  420;  the  act  of  the  gaird  of  an  omzubm  In  Tiolently  expelling 
plaintiff,  Is  Hkewiae  an  act  within  the  soope  of  his  bnsiness  and  employment^ 
for  the  abuse  of  which  his  master  Is  liable:  Beffmomr  ▼.  O'reeinsood ,  6  H.  ft  N. 
SG9;  so,  where  a  servant  purposely  set  fire  to*  prairie  to  protect  his  master's 
intfltests:  Johnmm  v.  ^ar6er,  5  Oilman,  425;  bot  where  a  paasenger  4m  de- 
fendant's railroad  applied  to  the  baggage^mastsr  to  hare  his  trank  ehedced» 
which  not  being  promptly  done,  the  plaintiff  need  abusive  language  toward 
the  baggage-master,  and  the  latter  thereupon  seised  a  hatchet  and  strode  h!m» 
the  corporation  is  not  liable:  LUU$  Mkmi  B.  R.  Co.  r.  Wetmore,  19  (Mdo  8t 
110;  S.  C,  2  Am.  Bep.  873;  nor  is  the  master  liali^  for  the  act  of  his  servant 
in  willfully  setting  a  dog  on  another:  Steele  y.  Smith,  8  E.  D.  Smith,  821; 
Baier  ▼.  Kinaeff,  88  Cal.  031 ;  or  In  willfully  bespattering  the  walls  of  aoother'a 
house  with  paint:  Ckawy  t.  Dung,  80  How.  Pr.  816. 

Tan  DooTRors  that  thx  Masteb  zs  not  Lllblb  for  his  servant's  wiUfnl 
act  was  followed  in  New  York  at  an  early  day:  Wright  v.  WUcox,  32  Am. 
Dec  807.  It  was  said  in  that  case  that  the  master  could  not  be  held  liable 
for  his  servant's  willful  act  of  mischief.  This  decision  was  based  upon  the 
theory  that  the  willfol  act  of  the  servant  was  deemed  in  all  cases  to  be  a  de- 
parture from  his  master's  bnsiness.  The  effect  of  this  rule  was  to  make  the 
willfulness  of  the  act,  in  every  case,  the  test  of  liability.  For  if  the  servant 
was  engaged  in  his  master's  bnsiness  and  committed  a  wHlfnl  act,  his  employ- 
ment, so  far  as  that  act  was  concerned,  terminated  eo  itutatUL  If,  then,  the 
act  was  willful,  the  plaintiff,  who  suffered  from  it,  could  not,  as  a  matter  of 
law,  recover.  It  will  be  interesting  to  trace  this  principle  through  the  later 
decisions  in  that  state.  The  doctrine  of  the  case  above  referred  to  was  fol- 
lowed in  Jikhmand  Tumpihe  Co,  v.  VanderbiU,  1  Hill.  480;  Eibbard  v.  If. 
r.  d}  Erie  S.  B.,  16  K.  T.  466.  Then  came  the  case  of  Weed  v.  Panama  R, 
It.  Co.,  17  Id.  862,  in  which  it  was  held  that  a  railroad  corporation  was 
liable  for  the  act  of  its  servant,  a  conductor,  who  willfully  delayed  the  train 
on  which  plaintiff  had  taken  passage,  the  fonder  rule  being  approved,  but 
the  liability  being  predicated  upon  the  failure  of  defendants  to  transport 
with  proper  dispatch  one  who  had  paid  his  passage  upon  their  train.  In 
Higgine  v.  WatenUet  Tumpihe  Co.,  46  K.  T.  23;  S.  C,  7  Am.  Rep.  293,  de- 
fendant was  declared  to  be  responsible  for  the  act  of  his  servant  in  throwing 
plaintiff  from  a  street  car.  And  the  court  said:  "  If  for  his  own  purpose,  and 
not  in  lus  master's  business,  the  servant  commits  an  assault,  the  master  is  not 
responsible;  and  the  statement  that  the  master  is  not  liable  for  the  assault  of 
his  servant,  requires  this  qualification."  In  laaaee  v.  Third  Avenue  R.  R.  Co., 
47  N.  Y.  122;  S.  C,  7  Am.  Bep.  418,  it  was  held  that  upon  the  evidence,, 
showing  that  plaintiff  was  a  passenger  in  a  street  car,  and  wishing  to  alight» 
passed  out  upon  the  platform  and  asked  the  conductor  to  stop  the  car,  saying 
she  would  not  alight  until  he  did  so,  whereupon  he,  while  the  car  was  still  in 
motion,  threw  her  from  the  car  with  great  violence,  breaking  her  leg,  the 
plaintiff  should  have  been  nonsuited.  But  in  Jachaork  v.  Second  Ave.  R.  R./ 
47  N.  Y.  274;  S.  C,  7  Am.  Bep.  448,  upon  a  similar  state  of  facts,  the  lower 
oourt  having  dismissed  the  complaint,  the  cause  was  reversed  for  the  reason 
that  the  question  of  malice  was  not  one  of  law,  but  one  of  fact,  and  so  was 
for  the  jury  to  deteimine.  This  was  succeeded  by  Shea  v.  Sixth  Ave.  R.  R. 
Co.,  03  N.  Y.  180;  S.  C,  20  Am.  Bep.  480,  in  which  defendant's  street  car 
had  halted  so  as  to  obstruct  a  crossing,  and  plaintiff,  desiriug  to  cross,  stepped 
npon  the  platform  in  order  to  do  so,  and  was  thrown  off  by  the  driver  and 
disabled.  A  demurrer  to  the  complaint  alleging  this  act  to  have  been  done 
^forcibly,  willfully,  and  violently,"  was  held  to  have  been  properly  overrulsd* 
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In  Bounds  v.  Dd.,  Lath  <fr  FFettem  J?.  J?.  Co.,  64  N.T.  129;  a  C.,21  Am.  Eep. 
097,  the  lower  oourt  hftviag  ohaiged  thftt  if  dflfandaaVs  Benrant  Aotad  "  will* 
lolly  and  malieiooaly'*  in  exoen  of  his  duty,  defendant  was  not  liable,  it  was 
held  no  error  for  the  court  to  refuse  to  qualify  this  oharge,  or  to  charge  that 
It  was  raffieient  to  exempt  the  defendant  from  liability  if  the  act  of  the  ser* 
^ant  was  willfaL  And  in  the  reoent  cases  of  Cokm  t.  D.  D.  E.  B.  ^  B,  B, 
B.  Co.,  09  N.  Y.  170,  sad  MoU  x.  Cmmmen'  lee  Co.,  73  Id.  643,  both  lesalt- 
Tm%  from  injnriea  reoeiTed  from  t^e  willful  wrong  of  defendants'  servants  in 
Ibe  managwasnt  of  vehicles  which  they  were  diiTing,  the  rule  was  firmly  de- 
slttrsd,  thai  lor  the  aots  of  a  servant  witliin  the  general  scope  of  his  employ* 
— atj  while  engaged  in  his  master's  business,  the  latter  is  responsible,  whether 
the  aot  be  n^gjigent^  wanton,  or  wiUfuL  Thus  was  the  rule  of  McMamu9  y. 
CfieheU  gradually  rehuced,  and  at  Uwt  seemingly  overthrown,  in  the  state  in 
n^ieh  it  at  first  received  the  most  emphatic  recognition. 

Tbs  Liabiutt  09  A  CAaxatR  vok  Injubub  to  itb  PAasMNOXBa  oocasioDed 
by  the  wrongful,  willful,  or  malidous  conduct  of  its  servants,  is  in  many  of  the 
cases  founded  entirely  upon  the  legalobligation  imposed  upon  the  carrier  to  pro- 
tect its  patrons  while  in  its  charge  from  willful  and  wrongful  molestation  by  its 
servants,  as  well  as  from  theiraotsof  negligence.  It  is  the  duty  of  the  carrierto 
insure  the  comfort,  safety,  and  convenience  of  the  passenger.  A  carrier  is  there- 
fore responsible  for  a  wrongful  assault  of  a  servant  upon  a  passenger,  whether 
eaolvsively  within  the  line  of  his  employment  or  not:  MeKinUy  v.  Chicago 
omi  Kortk-wetUm  B.  J?.,  44  Iowa»  314;  S.  C,  24  Am.  Bep.  748;  Bass  v. 
(aueoifoAN.  FF.  J2.  i?., 42 Wis. 664; &C., 24 Am. Bep. 437;  PAtfcKfeZpAia ami 
Beading  B.  B.  Co.  v.  Derby,  14  How.  (U.  S.)  468;  Chamberlain  v.  Chtmdler, 

3  Ifason,  242;  BalUmore  A  O.  B.  B.  Co.  v.  Bloelter,  27  Md.  277;  Ooddard  v. 
Ortmd  Trank  B.  B.  Co.,  67  Me.  202;  S.  C,  2  Am.  Rep.  39;  A.  A  O.  W.  /Ty 
Co.  ▼.  Dumn,  19  Ohio  St  162;  S.  C,  2  Am.  Eep.  382;  Paaeenger  B.  B.  Co.  v. 
To(img,  21  Ohio  St.  618;  S.  C,  8  Am.  Rep.  78;  Movre  v.  lUcftburgB.  B  Co., 

4  Gray,  465;  Bryant  v.  Bich,  106  Mass.  180;  8.  C,  8  Am.  Rep.  311;  Bameden 
V.  Boston  and  Albany  B.  B.  Co.,  104  Mass.  117;  S.  C,  6  Am.  Rep.  200;  Penn. 
B.  B.  Co.  V.  Vandiver,  42  Pa.  St.  365;  Healey  v.  CUy  B.  B.  Co.,  28  Ohio  St. 
23;  Towneend  v.  N.  T.  C.  A  H.  B.  B.  Co.,  66  N.  Y.  295;  S.  C,  16  Am.  Rep. 
419;  Croaher  v.  Chicago  A  N.  W.  B.  B.  Co.,  86  Wis.  657;  S.  a,  17  Am.  Rep. 
504.  In  many  of  these  cases  the  further  principle  is  declared,  that  it  is  pecu- 
liarly within  the  scope  of  the  emplojrment  of  a  servant  of  a  carrier  to  commit 
tibe  act  complained  of,  inasmuch  as  the  servant,  in  pursuing,  or  attempting 
to  discharge  his  duty,  is  left  at  liberty  to  use  a  certain  degree  of  force,  as  in 
ejecting  a  passenger  from  a  car.  It  would  hardly  appear  necessary,  however, 
if  the  liability  in  this  class  of  cases  is  to  be  predicated  upon  a  legal  obliga- 
tion to  third  persons,  imposed  upon  the  carrier,  to  inquire  whether  or  not  the 
act  was  one  within  the  scope  of  the  servant's  employment. 

Mabteb  is  Cbiminallt  Liable  ior  Acts  or  Ssbvaht  PmwoBMXD  at 
HIS  EZPRB88  Command:  Bex  v.  Bleaadale,  2  Car.  ft  Kir.  765;  Beg.  v.  Miehaei, 
9  Car.  ft  P.  356;  Beg.  v.  Stephens,  1  L.  R.Q.  B.  702;  Sloan  v.  State,  8  Ired.  312; 
but  only  when  expressly  commanded:  Hipp  v.  State,  5  Blackf.  149;  Bex  v. 
Hvggins,  2  Stra.  885;  Bex  v.  Alnum,  5  Burr.  2688;  Bex  v.  Walter,  3  Esp.  21. 

Whxrs  Servant  at  the  Command  of  his  Master  commits  a  trespass, 
both  are  liable:  ffiU  v.  Caverly,  26  Am.  Dec.  735. 

Liabiutt  of  Bank  for  Cashier's  Thsvt  of  Special  Defoux:  Ibster 
V.  Sssex  Bank,  9  Am.  Dec.  168,  and  note. 

Corporation  is  Responsible  for  Acts  of  AosinB,  when:  Babassa  v. 
Orleans  Nam.  Co.,  25  Am.  Dec  200. 
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Wallace  v.  Gms. 

[15  LOUHUHA,  238.] 

PkiVBNTiaiiT  09  A  BiLL  OB  NoTB  FOB  Patuxnt  nuut  be  made 

bnsineBs  hours,  at  the  pUcse  designated,  aocording  to  preratliiig  luiges 
and  costoms. 

Pazlubh  to  Dexaitd  Patxxrt  at  thb  ^ankino  Houn  »t  which  a  note 
was  made  payable,  during  nsoal  banking  hoars,  will  discharge  the  ia- 
dorsers;  nor  will  the  neglect  of  the  bank  with  which  the  note  was  de> 
poeited  for  collection  to  make  such  demand,  be  a£^ted  or  ezcnaed  to  the 
prejudice  of  the  indorser,  by  a  eastern  among  banking  hoosea  not  to  pra* 
sent  notes  for  payment  until  after  the  usual  banking  hoara. 

Appeal.    The  opinion  states  the  facts. 
Jones  and  C.  M.  Conrad^  for  the  plaintiflk 
Orymea,  contra. 

By  Court,  Bullabd,  J.  This  is  an  action  by  the  holder  against 
the  indorser  of  a  promissozy  note,  made  payable  at  the  Mechanics 
and  Traders'  bank  in  New  Orleans,  upon  the  usual  allegations 
of  demand  and  notice  of  non-payment.  The  jury,  sworn  to  tty 
the  case,  found  a  special  verdict.  They  found  that  the  note  was 
deposited  in  the  Oanal  bank  for  collection;  that  no  attempt  was 
made  to  demand  payment  at  the  Mechanics  and  Traders'  bank 
until  after  the  usual  banking  hours,  and  when  attempted  to  be 
made  the  bank  was  closed.  They  further  found  that  it  was  not 
usual  among  the  banks  to  deliver  out  notes  to  the  notary,  to 
make  demand  and  protest,  until  three  o'clock;  that  the  drawers 
were  not  at  the  bank  on  the  day  the  note  fell  due,  and  made  no 
offer  to  pay,  nor  had  they  any  funds  there;  and  that  the  bank 
would  not  have  paid  even  if  they  had  had  funds,  without  the 
special  order  of  the  drawers.  The  jury  leaves  the  legal  condu* 
sion  to  the  court. 

If  the  court  were  not  to  look  beyond  the  special  verdict,  it  is 
manifest  that  the  judgment  would  be  without  hesitation  in  favor 
of  the  indorser,  because  the  jury  has  not  found  that  any  notice 
was  given.  But  as  all  the  evidence  is  before  us,  it  is  agreed  by  the 
parties,  that  we  may  take  the  whole  case  into  consideration,  and 
decide  whether,  independently  of  the  special  verdict,  there  is 
sufficient  evidence  in  the  record  to  bind  the  indorser.  The 
notary  certifies  in  his  protest,  that  he  went  several  times  to  the 
bank  where  the  note  was  made  payable,  in  order  to  demand 
payment  thereof,  and  found  the  same  shut;  the  note  having  been 
delivered  to  him  for  protest  after  three  o'clock  p.  m.    It  is  in 
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eyidenoe  that  all  the  banks  in  the  dtj  are  closed  at  three  o'clock, 
and  this  usage  is  undisputed.  The  law  is  well  settled,  that  a 
presentment  for  payment  must  be  made  within  the  business 
hours,  according  to  the  usages  of  the  place  where  it  is  made 
payable.  The  authoriiy  of  Chitty  is  explicit  on  this  point.  *  *  A 
presentment  for  payment  of  a  bill,  says  that  author,  payable 
on  a  day  certain,  should  in  all  cases  be  made  within  a  reasonable 
time  before  the  expiration  of  the  day  when  it  is  due;  and  if  by 
the  known  custom  of  any  particular  place,  bills  are  only  payable 
within  limited  hours,  a  presentment  there,  out  of  those  hours, 
would  be  improper.  This  rule  extends  also  to  a  presentment 
out  of  the  hours  of  business,  to  a  person  of  a  particular  descrip- 
tion, where  by  the  known  custom  of  the  place  all  such  persons 
begin  and  leave  off  business  at  stated  hours;  and,  therefore, 
when  a  bill  is  accepted,  payable  at  a  banker's,  it  must  be  pre- 
sented thiere  before  five  o'clock,  or  the  usual  hour  of  shutting 
up  their  shop,  and  presentment  afterwards  will  not  entitie  the 
notary  to  protest  it:"  Chitty  on  Bills,  286. 

But  it  is  contended  that  the  jury  has  found  in  this  case,  that 
a  usage  prevails  among  the  banks  when  notes  are  deposited  for 
oolleotion,  payable  in  other  banks,  not  to  give  them  out  to  the 
notary,  for  presentment,  until  three  o'clock.  We  do  not  so  un- 
derstand the  yerdict.  The  jury,  it  is  true,  find  that  it  is  the 
usage  not  to  give  out  notes  to  the  notary  for  presentment  and 
protest,  before  three  o'clock  generally;  but  not  that  such  is  the 
usage  when  the  note  to  be  presented  is  made  payable  at  a  par- 
ticular bank.  If  that  had  been  expressly  their  verdict,  it  would 
not,  in  our  opinion,  haye  been  sustained  by  the  evidence  in  the 
record.  As  it  relates  to  notes  or  bills  not  payable  at  a  bank,  the 
practice  alleged  has  nothing  in  it  inconsistent  with  the  rights  of 
the  parties,  for  the  demand  may  be  made  at  any  time  during 
the  last  day  of  grace;  but  a  custom  not  to  present  a  note  paya- 
ble at  a  purticular  bank,  until  the  bank  is  closed  for  the  day,  or, 
in  other  words,  not  to  present  it  at  all,  is  utterly  repugnant  to 
the  well-settled  law  of  the  land,  in  reference  to  which  such  con- 
tracts are  entered  into.  We  conclude,  therefore,  that  whether 
we  confine  our  attention  to  the  special  verdict,  or  take  into  view 
all  the  evidence  in  the  record,  the  plaintiffs  have  tailed  to  show 
the  liability  of  the  defendant. 

The  judgment  of  the  commercial  court  is  therefore  affirmed, 
with  costs. 

KoTE  Patabli  at  a  Pabtxodlar  Bakk:  SmUh  v.  McLean^  7  Am.  Dec 
003;  SuUmm  v.  MUekA  A  Id.  546.    U  the  note  be  nuule  payable  at  the 
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Draaches  of  a  Iwok,  prMentment  may  be  made  at  the  pnncipal  bank  if  mob 
branches  have  been  dieoontiiraed:  NasMUU  Bank  ▼.  gewdewKn,  26  I<L  2Sf7; 
the  aathoritiee  in  thia  Mriee  open  this  eabject  are  ooUeoted  in  tbe  note  t» 
Wa^ngtan  v.  Pkmiert'  B€mk,  28  Id.  335. 


Malonet  v.  DoAiniL 

(15  LocnoAaA,  318.] 

AxmoB  lOB  Malioious  PBOflicunoir  ob  Fause  Impbmohmpit  reqaiwi  #■* 
preM  proof  of  malioe  and  absence  of  probable  caoae. 

Absbncb  ov  Malzob  and  ths  Monvs  or  DKnarBAsrT  in  institBting  a  crim> 
inal  proeeoation,  are  facts  which  maj  be  ahown  in  hia  defenae  by  eompe- 
teni  evidence,  and  sabh  evidence  is  not  inadmissible  becsnse  the  groonda 
or  rcaaono  of  belief  that  probable  canse  ensted,  to  establish  or  explain 
which  the  evidence  is  ofifored,  were  not  stated  in  defendant'a  affidavit  or 
swam  complaint  upon  which  the  plaintifr  was  arrested. 

AonoN  for  damages  for  malioioaB  proaecutioii  and  falae  im- 
prisonment. Defendant  offered  to  prove  by  two  witnesses  that 
the  plaintiff  had  written  a  certain  anonymous  letter  received  by 
defendant.  The  letter  charged  defendant  with  maltreating  a 
certain  female  slave,  and  stated  that  the  slave  had  friends  who 
would  protect  her,  and  that  she  was,  at  that  time,  beyond  the 
reach  of  defendant.  The  offer  was  denied.  Defendant  had 
caused  plaintiff  to  be  arrested  on  a  cha]:ge  of  enticing  away  and 
harboring  this  slave.    The  other  facts  are  stated  in  the  opinion. 

Worthingion^  for  the  plaintiff. 
F.  B,  Conrad,  coTiira. 

By  Court,  Bullabd,  J.  The  plaintiff  alleges,  that  the  defend- 
ant, contriving  and  wickedly  and  maliciously  intending  to  injure 
him,  and  without  any  reasonable  or  probable  cause,  charged  him 
on  oath  before  the  recorder  of  the  second  municipality,  with 
having  enticed  away  and  harbored  a  slave  belonging  to  him. 
That  he  was  in  consequence  arrested  and  kept  in  prison  for  a 
long  time,  and  finally  duly  discharged  and  fully  acquitted  of 
said  offense.  He  claims  five  thousand  dollars  damages  for  such 
malicious  prosecution  and  false  imprisonment.  There  was  a 
verdict  for  the  plaintiff  for  five  hundred  dollars,  and  the  defend- 
ant appealed.  The  defendant  admitted  that  he  instituted  a 
prosecution  against  the  plaintiff  for  enticing  away  and  harbor^ 
ing  his  female  slave,  but  he  denies  that  he  was  actuated  by  mal- 
ice, but  avers  that  he  had  sufBcient  probable  cause.  The  public 
interest  and  the  proper  administration  of  justice  in  criminal 
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nuttterB,  require  that  sach  actions  as  the  present  should  not  be 
maintained  without  clear  proof  of  malice  and  the  absence  of 
probable  canse.  The  court,  in  our  opinion,  erred  in  refusing 
the  defendant  permission  to  prove,  bj  two  witnesses,  that  they 
had  stated  to  him,  before  he  instituted  the  prosecution  against 
the  plaintiff,  that  a  certain  anonymous  letter,  which  had  been 
read  in  evidence  by  plaintiff's  counsel,  was  in  their  opinion  in 
the  handwriting  of  the  plaintiff.  Such  evidence  was  objected 
to  on  the  ground  that  no  such  grounds  of  belief  were  set  forth 
in  the  defendant's  affidavit  before  the  recorder.  "Whether  the 
defendant  disclosed  the  grounds  of  his  belief  or  not,  at  the  in- 
ception of  the  prosecution,  does  not  in  our  opinion  vary  the 
case.  He  ought  to  be  permitted  to  show  his  motives  and  the 
absence  of  malice.  Justice,  we  think,  requires  that  the  case 
should  be  remanded  for  a  new  trial. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
district  court  be  annulled  and  reversed,  the  verdict  set  aside, 
and  that  the  case  be  remanded  for  a  new  trial,  the  appellee  pay- 
ing the  costs  of  the  appeal. 

Maucs  axd  Wamt  ov  Probabli  Gauss  must  bb  Showv  to  SuBfAUi 
AcnoH  lOB  Malioious  pROSBdunoN:  LeUUg  y,  Bawsan^  29  Am.  Dec  354, 
and  note;  Twmtr  y.  WaXhtr^  22  Id.  329,  and  note,  in  whieh  the  aathoriUei 
in  this  series  axe  ooUeoted;  defendant  may  introdnce  any  evidence  oompetonl 
and  proper  to  xebat  the  presumption  of  malice:  Id. 


ABMINGKrON'S  EXEOXTTOB  V.  GaS  LiGHT  AND  BANK- 
ING Company. 

(16  LounuaA,  4U.] 

Kbolbot  ov  Bank  HoLDiva  Bnx  or  Notb  for  Collbosion  to  Ubb  Obdi« 
KABT  I>iLiOBN0B  in  demanding  payment  of  the  maker  or  acceptor, 
whereby  the  indoraerB  are  released,  will  render  the  bank  liable  to  Um 
owner  of  the  bill  for  its  amount. 

AspiAL.    The  facts  appear  in  the  opinion. 

(7.  Ju  Jofne^f  for  the  plaintiff. 

Sierrei,  contra. 

By  Court,  Sxhoh,  J.  This  is  an  action  institated  against  the 
New  Orleans  Gkis  Light  and  Banking  company,  to  recoyer  from 
this  corporation  the  amount  of  a  bill  of  exchange  deposited  for 
collection  by  plaintiff's  agent.  It  is  alleged  in  the  petition  that 
the  defendants  failed  to  demand  payment  of  the  bill,  did  not 
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use  ihe  ordiaoij  diligence  to  obtain  the  money  from  the  ao* 
ceptor  or  maker  of  the  bill,  or  to  secure  their  liability;  and  did 
not  eren  give  to  the  other  parties  sach  notice  as  might  haye 
given  them  an  opportunity  to  obtain  security  from  those  to 
whom  they  were  entitled  to  look  for  payment.  It  is  admitted 
in  the  statement  of  facts  that  the  bill  was  receiyed  by  defend- 
ants for  collection,  in  the  ordinary  course  of  business,  and 
without  any  other  contract  for  diligence  or  liability  than  what 
originates  from,  and  is  goyemed  by  the  ^'law  merchant." 
There  was  judgment  in  the  district  court  in  fayor  of  the  plaint^ 
iff,  and  the  defendants  appealed.  From  the  facts  of  the  case  it 
appears  to  us  that  the  district  judge  decided  correctly  in  making 
the  defendants  liable  for  the  consequences  of  their  negligence: 
it  was  certainly  in  their  power  to  use  more  diligence  than  they 
haye  done,  and  had  they  been  the  real  holders  of  the  bill,  we 
are  not  ready  to  say  that  they  could  haye  looked  to  the  plaintiff 
or  his  agent  for  payment.  It  is  clear,  that  by  failing  to  demand 
payment,  and  not  using  the  ordinaiy  diligence  to  secure  the  lia* 
bility  of  the  parties  to  the  bill,  the  defendants  haye  made  it 
their  own,  and  haye  become  liable  to  the  owner  for  the  amoimL 
1  Pet.  26.* 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  a£Brmed,  with  costs. 


LiABiuTY  or  Baitk  Holdimo  Note  fob  CoLLBonoH,  or  nn  Miras^  or 
DiMAND  AND NoTiGB:  Thompton  v.  BankqfS.  (7., 90 Am.  I>eo.85^aiidDOtot 
AUtn  ▼.  MerehasUt^  Bank,  34  Id.  289,  and  note. 


Hepp  v.  Gloveb  et  al. 

[16  XjOUUIANa,  461.] 

FteST  ATTAomsro  Gkbditok  is  Entitled  to  Full  SATisrAOiiON  of  his  Jndf* 
ment  and  costs  in  preference  to  others  whose  attachments  were  of  later 
date. 

Vbiomb's  Bight  of  Stofpaoe  in  Thansttu  is  Pabamoumt  to  attaohmonl 
liens  of  other  creditors  of  the  vendee,  and  the  goods,  if  seised  nnder  at- 
tachment at  the  instance  of  a  creditor  prior  to  the  detennination  of  their 
transit,  are  held  subject  to  the  superior  lien  of  the  vendor. 

Tbansit  of  Merchandise  is  not  Completed  so  as  to  give  the  vendee 
constructive  possession,  and  thus  determine  the  vendor's  right  of  stop- 
page, by  the  arrival  and  delivery  of  the  goods  to  a  consignee  residing  ai 
an  intermediate  point,  by  whom  they  were  to  be  forwarded  to  the  vendee. 

Bale  under  a  Fieri  Facias  in  Attachment  pROOEEDiNa,  of  goods  which 

were  subject  to  vender's  lien  or  right  of  stoppage,  will  not  operate  to  the 

1  ■  ■■  ■  I 

1.  Bank  qf  Wtuhingtan  v.  Tr^UIL 
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pMJndioe  of  the  vendor  so  as  to  defeat  hie  prior  ri^t,  Intt  he  will  be  en* 
titled,  by  intenrening  in  the  attachment  proceedings^  to  have  the  pro- 
oeedi  applied  to  the  satiafaotion  of  hia  debt  in  praference  to  the  attach- 
ing creditora. 

AaA]aM>N]ixNT  BT  Puo^  ATTAOHnro  Cbxditob  09  A  PoBnoN  ov  ms 
Dkbt  or  claim  will  preclude  him  from  enforcing  the  portion  of  the  debt 
•o  relinqoished,  nnder  the  tame  attachment,  and  as  to  that  portion  of 
the  debt  he  will  be  postponed  to  other  attachments  following  his  own. 

SuodSBiTs  Attaobxxntb  should  bb  Sattsfxed  in  the  order  of  their  priorii j 
and  not  pro  rata, 

AspxAL.  The  action  -wbb  b^gun  by  attaohxnent.  On  ihe  fifth 
of  October,  ISSO,  Hepp  sued  Glover  k  Boss,  partners,  on  iheir 
note,  and  attached  a  quantity  of  goods  and  merchandise  in  the 
hands  of  Ames,  in  New  Orleans,  alleged  to  be  the  property  of 
defendants.  On  the  fourteenth  of  November  St.  John  k  Beet 
brought  suit  against  defendants  on  three  promissory  notes,  upon 
which  another  attachment  was  levied  on  the  same  property. 
These  plaintifis  discontinued  as  to  two  notes,  but  obtained 
judgment  upon  the  third  for  four  hundred  and  eleven  dollars. 
On  the  second  of  January,  1840,  the  same  plaintiffs  obtained  a 
judgment  in  the  United  States  circuit  court  upon  the  two  notes 
as  to  which  they  had  previously  discontinued,  and  seized  the 
proi)eity  before  attached.  On  the  thirty-first  of  January,  1840, 
Brewster  intervened,  alleging  that  in  September  preceding,  he 
had  sold  to  the  defendants  on  credit,  certain  merchandise  con- 
signed to  Ames,  at  New  Orleazis,  from  the  city  of  New  York; 
that  the  defendants  had  since  become  insolvent;  that  the  mer- 
chandise had  been  since  attached  by  plaintiffs  and  sold,  and 
prayed  leave  to  intervene  and  to  be  first  paid  out  of  the  pro- 
ceeds. Hyde  and  a  number  of  other  creditors  also  brought 
attachments  against  the  property,  but  as  yet  had  not  obtained 
judgments.    The  other  facts  are  stated  in  the  opinion. 

LockeU  and  Mcou,  for  the  plaintiff,  Hepp. 

/.  W.  Smith,  for  St.  John  k  Best. 

Stratobridgej  for  intervener,  Bievrster. 

By  C!ourt,  Simon,  J.  Several  suits  by  attachment  having  been 
instituted  against  the  defendants,  and  the  proceeds  of  the  sales 
of  the  property  attached  being  in  the  hands  of  the  sheriff,  the 
idaintiff  in  this  suit,  first  attaching  creditor,  after  having  ob- 
tained a  judgment  in  his  favor  against  the  defendant,  Eose, 
moved  the  court  for  an  order  on  said  sheriff,  to  bring  said  pro- 
ceeds into  court,  together  with  a  statement  of  all  the  interven- 
tions, attachments,  aDd  seizures  of  all  persons  claiming  said 
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prooeed8»  to  show  oauae  why  plaintiff's  claiin  should  not  be  paid 
in  full,  and  that  the  attorneys  of  all  the  other  attaching  cred- 
itors be  also  notified  of  the  role,  which  order  was  granted.  The 
parties  interested  in  the  proceeds  being  all  before  the  court,  the 
judge  proceeded  to  settle  their  respective  rights,  as  in  a  concurso, 
and  b^gan  by  allowing  the  plaintiff  in  this  suit  the  full  amount 
of  his  judgment,  in  principal,  interest,  and  costs.  He  then 
considered  the  claim  set  up  by  Brewsters,  intervening  creditors, 
and  gave  judgment  against  them  on  their  intervention.  The 
next  attaching  creditors  before  the  court,  were  St.  John  &  Best, 
who  were  allowed  four  hundred  and  eleven  dollars  with  interest 
and  costs;  and  as  to  T.  R.  Hyde,  and  the  other  attaching  cred- 
itors, who  had  not  yet  obtained  any  judgment,  the  judge  a  quo, 
being  of  opinion  that  the  balance  of  the  funds  bdng  held  to 
respond  to  any  judgment  which  they  might  obtain,  and  to  be 
satisfied  in  the  order  of  dates  of  their  attachments,  ordered  said 
balance  to  be  retained  by  the  sheriff,  to  be  hereafter  distributed 
according  to  the  rule  established  by  the  judgment.  From  this 
judgment,  Brewster,  St.  John  &  Best,  and  Hyde  k  Qoodrich 
have  appealed.  We  think  the  commercial  judge  did  not  err  in 
allowing  the  plaintiff  the  whole  amount  of  his  judgment;  he 
was  the  first  attaching  creditor,  and  his  claim  was  fully  and  sat- 
isfactorily proven,  not  only  by  the  judgment  itself,  but  also  by 
additional  evidence  adduced  contradictorily  with  the  other  cred- 
itors. 

The  next  question,  which  is  relative  to  the  right  of  stop- 
page in  transitu,  claimed  by  the  interveners,  is  not  free  from  dif- 
ficulty. Under  the  laws  of  New  York,  ''  when  the  vendor  sells 
goods  on  credit  to  another,  he  has  the  right  to  resume  the  pos- 
session of  the  goods  while  they  are  in  the  hands  of  a  carrier  in 
their  transit  to  the  consignee  or  vendee,  and  before  they  arrive  into 
his  actual  possession,  or  to  the  destination  he  has  appointed  to 
them,  on  his  becoming  bankrupt  or  insolvent:"  2  Kent's  Com. 
540.  The  right  exists  only  as  between  the  vendor  and  vendee, 
and  is  paramoimt  to  any  lien  of  a  third  party  against  the  pur- 
chaser. In  the  present  case,  the  goods  sold  by  Brewsters  had 
been  shipped  in  New  York,  on  board  of  the  ship  Nashville,  for 
Jackson,  Mississippi,  and  were  consigned  to  the  care  of  H.  O. 
Ames,  of  New  Orleans,  to  be  forwarded  to  the  defendant,  who 
lives  in  the  state  of  Mississippi.  It  is  in  evidence  that  the  ship 
arrived  on  the  first  of  October,  1839,  and  on  the  fourth  the 
attachment  was  levied  on  the  goods.  They  were  mostly  on 
board  of  the  steamboat  when  they  were  attached,  and  had  not 
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yet  xeached  their  destixiation.  The  yendee  had  done  no  act  to 
defeat  the  creditor's  right,  as  it  can  not  be  pretended  that  the 
goods,  though  consigned  to  Ames,  were,  on  reaching  New 
Orleans,  plaoed  under  the  orders  of  the  vendee,  and  to  remain 
stationary  luitil  he  received  his  directions  to  put  them  again  in 
motion  for  a  new  and  ulterior  destination;  they  were  not  in  the 
possession  of  the  consignee  for  safe  custody  or  for  disposal  on 
the  part  of  the  vendee,  but  were  only  delivered  to  him  for  the 
purpose  of  conveyance  to  the  vendee,  and  such  a  constructive 
delivery  is  not  sufficient  to  deprive  the  creditor  of  his  right  of 
stoppage:  2  Eenfs  Com.  344,  345;  Smith's  Law  Merchant,  196, 
199.  It  is  then  perfectly  clear,  that  at  the  time  the  goods  were 
attached,  Brewsters  had  not  lost  their  right  of  stoppage  in  tran- 
«ttu,  and  that  the  circumstance  of  defendant's  becoming  insolv- 
ent before  delivezy  of  the  goods  to  him  in  Mississippi,  would  have 
entitled  them  to  exeroiBe  their  right  and  to  resume  the  posses- 
sion of  their  goods. 

But  it  is  contended  that  the  goods,  having  been  attached, 
and  afterwards  sold  under  a  fi.  fa.,  for  the  benefit  of  the 
attaching  and  seizing  creditors,  the  claim  set  up  by  Brewster 
ought  to  be  defeated.  It  has  been  recognized  as  a  safe  rule 
to  adqpt,  that  an  attaching  creditor  does  not  acquire  greater 
rights  to  the  property  attached  than  the  defendant  himself  pos- 
sesses: 13  La.  670;^  and  it  has  often  been  held  by  this  court, 
that  a  creditor  can  not  attach  or  seize  property  or  rights  as  be- 
longing to  his  debtor  to  the  injury  of  third  persons.  Hence  it 
is  dear  that  whenever  the  owner  of  the  property  has  lost  all 
power  over  it,  or,  as  in  this  case,  has  not  yet  acquired  such 
power  as  to  permit  him  to  dispose  of  it  to  the  prejudice  of 
oiheni,  the  creditors  can  not  attach:  4  Mart  (N.  S.)  667;'  2  La. 
514.*  Here  the  defendant  never  had  possession  of  the  goods. 
Before  delivery  to  the  vendee,  they  were  subject  to  the  rig^t 
of  stoppage  in  transitu.  The  interveners  might  successfully  have 
elaimed  them  from  the  defendant  as  soon  as  his  insolvency  be- 
came known;  and  we  are  unable  to  decide  that  the  proceedings 
of  fhe  attaching  and  seizing  creditors  of  the  defendant  ought 
to  have  the  eflTect  of  depriving  the  interveners  of  their  indisput- 
able rights.  We  think  the  judge  a  quo  erred  in  rejecting  Brew- 
sters*  claim. 

The  claim  set  up  by  St.  John  &  Best  to  a  larger  amount  than 
four  hundred  and  eleven  dollars  was  properly  disregarded  hy 
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the  oommfiidal  court.  They  had  oxiginaUy  attached  the  good» 
for  the  whole  of  their  claim;  bnt  haviiig  discontinued  the 
greater  part  of  their  demand,  and  obtained  judgment  for  fotir 
hundred  and  eleven  dollars,  for  this  sum  only  could  their  at- 
tachment have  its  effect.  The  fact  of  their  causing  the  goods 
attached  to  be  sold  under  9bfi,fa.  in  another  suit,  can  not  give 
fhem  the  right  of  being  paid  in  preference  to  preTioua  attaching^ 
creditors;  and  the  funds  proceeding  from  the  sale  under  execu- 
tion, properly  remained  in  the  hands  of  the  sheriff,  subject  ta 
the  satis&ction  of  the  judgments  obtained  on  attachments  pre- 
viously issued.  We  also  concur  with  the  judge  a  quo  in  the 
opinion  that  the  attaching  creditors  ought  to  be  paid  in  the 
order  of  dates  of  their  attachment,  and  not  pro  rata;  and  we 
think  he  did  not  err  in  ordering  the  balance  of  the  funds  to  be 
retained  by  the  sheriff  and  distributed,  hereafter,  accordingly. 
It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  lower  court,  so  fur  as  it  disallows  the  claim 
set  up  by  Brewsters,  be  anntdled,  avoided,  and  reversed;  and 
that  the  said  Brewsters  be  allowed,  and  do  recover,  out  of  the 
funds  retained  by  the  sheriff,  the  sum  of  four  hundred  dollars, 
said  sum  being  the  proceeds  of  the  sale  of  the  hats  by  them 
sold  to  the  defendant,  in  New  York,  and  which  were  attached 
and  sold  by  defendant's  creditors;  and  it  is  further  ordered,  ad- 
judged, and  decreed,  that  the  balance  of  the  judgment  appealed 
from  be  a£Brmed;  the  costs  of  appeal  as  between  Brewsters  and 
their  appellees  being  paid  by  said  appellees;  and  the  costs  of 
appeal,  as  between  St.  John  k  Best  and  Hyde  k  Qoodzibh  and 
their  appellees,  being  paid  by  the  appellants. 


Spouiusivb  AnACBiams:  Odiome  ▼.  CbUey,  9  Am.  Dea  SS.  Nataie  of 
Uen  of  ftUMhiMot:  See  note  to  JackKm  v.  JSonumf,  15  Id.  268. 

BioBT  or  Stoppaos  ts  Tbavsitu  is  not  Dxibatid  bt  Attaohmbiit: 
Hamm  t.  JwUtn^  29  Am.  Deo.  S77;  Nayhr  v.  Demile,  19  Id.  819.  Hie' 
note  to  the  former  oaee  oontdne  a  foil  ditcoMion  of  the  right  of  itoppoge  k^' 


Waldbon  et  al.  t;.  Tubpik. 

[10  Loonuiu,  601.] 

iMKiinma  amd  OmcuL  Cap Acmr  or  Notabt  must  bb  Pbovbd  to  entitU 
his  protest  of  promissory  notes  msde  in  snother  state  to  be  reoeived  as 
evidenoe,  althon^  in  the  case  of  foreign  bills  of  ezehsngs,  a  different 
role  prevsils. 
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Tmofran  or  a  Notb  ob  iKLAim  Bill  ov  Ezghavos  is  not  oonflldend  m 
aa  offleUI  aet  hj  the  general  oonuneroial  law,  and  is  not  noabed  aa  eri- 
denoe  of  demand,  although  the  aignatiire  and  capacity  of  the  oAoar  ara 
nndiapated. 

AfFBAL.    The  facts  are  stated  in  the  opinion. 
Wharton^  tor  the  plaintifib. 
T.  SHdea,  for  the  defendant. 

By  Oonrty  Mobpht,  J.  This  action  is  farooght  on  two  prom- 
issoiy  notes,  dated  at  Ghrand  Otdf ,  in  the  state  of  Mississippi^ 
drawn  to  the  order  of  plaintiff,  by  the  firm  of  White,  Toxpin  & 
Nephew,  of  which  defendant  was  a  member,  and  made  payable 
at  the  Ghrand  Otdf  railroad  and  banking  company,  in  that  state* 
Defendant  pleaded  the  general  issue  and  novation,  as  to  one  of 
the  two  notes.  Judgment  being  rendered  in  favor  of  the  plaint- 
iffs, this  appeal  was  taken. 

To  prove  the  demand  of  payment  at  the  place  mentioned  in 
the  body  of  the  notes  sued  on,  two  documents  were  offered  in 
evidence,  purporting  to  be  notarial  protests  of  the  notes.  Their 
introduction  was  opposed,  on  the  ground  that  no  proof  had  beexl 
adduced  of  the  signature  and  offidal  capacity  of  the  person  who 
made  them.  This  objection  having  been  overruled  by  the  judge, 
a  bill  of  exceptions  to  his  opinion  was  taken,  to  which  our  at- 
tention has  been  particularly  requested.  We  understand  the 
general  rule  on  this  subject  to  be,  that  the  signature  and  official 
capacity  of  persons  assuming  the  character  of  public  officers  in 
foreign  countries,  must  be  proved  when  contested  in  a  court 
of  justice.  The  different  states  of  the  tmion  must,  we  appre- 
hend, be  viewed  in  the  light  of  foreign  countries,  with  regard  to 
each  other,  so  far  as  their  municipal  laws,  and  the  individual 
sovereignty  retained  by  each  of  them,  are  concerned;  and  the 
courts  of  one  state  can  have,  or  be  presumed  to  have,  no  more 
knowledge  of  the  signature  and  capacity  of  the  public  officers 
of  another  state,  than  of  any  other  foreign  country.  To  the  above 
rule  there  exists  an  exception  as  regards  notarial  protests  of  for- 
eign bills  of  exchange.  It  has  been  introduced  in  aid  of  com-( 
merce,  founded  wholly  upon  the  custom  of  merchants  and  pub- 
lic convenience;  it  has  been  acknowledged  and  maintained  by 
the  courts  of  law,  and  such  protests  receive  credit  everywhere^ 
without  any  auxiliary  evidence.  We  are  now  asked  to  extend 
this  exception  to  the  protests  of  two  notes,  executed  and  payable 
in  the  state  of  Mississippi,  and  to  receive  such  protests  as  evi- 
dence per  86,  of  a  demand  of  payment  at  the  indicated  place. 
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No  adjudged  cases  have  been  shown  to  us,  nor  have  we  been 
able  to  find  any  in  which  the  extension  contended  for  has  been 
allowed,  nor  do  we  see  any  good  reason  why  it  should.  The 
importance,  and  almost  universal  use  of  bills  of  exchange  as 
fhe  means  of  remittances  from  one  country  to  another;  the  great 
commercial  facilities  they  have  been  found  to  offer;  and  the  de- 
lay and  trouble  of  procuring  evidence  from  distant  places,  are 
among  the  groimds  upon  which  this  exception  has  grown  up. 
They  do  not  apply  to  promissoiy  notes,  or  other  moneyed  obli- 
gations, more  limited  in  their  circulation  and  general  usefulness 
to  foreign  trade. 

The  record  does  not  show  that,  by  the  laws  of  Mississippi,  a 
demand  of  the  payment  of  promissory  notes  is  required  to  be 
made  by  a  notary  public,  or  a  protest  made  for  non-payment,  or 
notice  given  by  a  notary  to  the  indorsers.  By  the  general  com- 
mercial law,  it  is  well  known  that  the  intervention  of  a  notary 
for  such  acts  is  unnecessaiy.  A  protest  of  a  note  or  inland 
lull  by  a  notary  public,  is  not  considered  as  an  official  act;  and 
if  the  notaxy  be  living,  it  is  not  received  as  evidence  of  itself,  of 
the  fact  of  the  demand,  even  when  the  signature  and  capacity 
of  the  officer  are  undisputed:  Bayley  on  Bills,  512,  516;  NichoUs 
▼.  TPeOs,  8  Wheat.  328.^  We  are  then  of  opinion  that  the  docu- 
menta  objected  to  are  improperly  admitted,  and  do  not  estab* 
liah  a  demand  of  payment  at  the  place  mentioned  in  the  notea. 
Without  this  no  recovery  can  be  had:  3  Mart.  (N.  S.)  423;*  10 
Id.  662.' 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  avoided  and  reversed,  and  that 
there  be  judgment  aa  in  a  case  of  nonsuit;  the  plaintifia  and 
mgfpelleeB  pagring  the  costs  in  both  courts. 


FOBSICAN  V.  WlKOFF. 

[!•  LomnorA,  90.] 

VonoB  «o  IvDOSBsm  bt  Mau*  is  iNSumoiXNT  nnlen  addressed  to  tlie 
place  of  his  aetoal  domicilB;  merely  depositing  snoh  notioa  in  the  post- 
offioe  of  the  principal  town  of  the  pariah,  addressed  to  the  indoner, 
whose  usnal  resldenoe  was  twenty  miles  distant,  is  not  sufficient^  although 
ha  was  aoonstomed  to  receive  his  mail  at  that  place,  it  appearing  that 
there  was  another  post-office  only  five  miles  distant  from  his  nsu*l  place 
ol  resideaoe. 

1.  JVUMIt  T.  WM.  3.  MtUon  t.  Cfo^jUm;  8.  C.  15  Am.  Dee.  jn. 

a  Mkm$m'$  Ea^r  t.  Ihmeam,  10  Mert.  706. 
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LnwMSft  n  Bouin>  bt  a  Psbsonal  Kotiqb,  given  him  timyagh  the  means 
of  »  priTBfte  conTeyanoe  of  Hie  notary,  In  foeh  oiM,  npon  the  aaoond  day 
after  the  day  of  proteet. 

Apvbal.    Tbd  opinion  statee  the  faabs, 

7.  H.  and  W.  B.  Lewis,  for  the  plaintiff. 

Splane  and  Swayge,  for  the  defendant. 

"Bj  C!oart,  Simoh,  J.  Defendant,  Wikoff,  is  sued  as  indorser 
of  a  promissoiy  note;  he  acknowledges  his  signature,  bat  denies 
erer  having  reoeived  any  legal  notice  of  protest.  Judgment 
was  rendered  against  him,  and  he  appealed.  The  notaxy,  in  his 
certificate,  states  that  the  indorsers  (hj  names)  have  been  noti- 
fied of  the  protest  1^  two  notices,  printed  and  written,  signed 
by  him,  sealed  and  folded  in  the  form  of  letters,  dated  on  day 
of  protest,  and  addressed  to  them  respectively,  parish  of  St. 
Landry,  which  he  deposited  in  the  letteivbox  of  the  post-office» 
in  the  town  of  Opelousas;  and,  moreover,  that  he  sent  the  other 
notices  to  the  usual  residences  of  the  indorsers,  etc. ;  all  this 
was  done  on  the  day  of  the  protest.  It  is  in  evidence  that 
defendant  lives  twenty  miles  distant  from  Opelousas;  that 
there  is  if  post-office  about  five  miles  from  his  house;  that  he 
has  been  in  the  habit  for  many  years  of  receiving  his  letters 
from  the  post-office  at  Opelousas,  and  that  they  are  not  f or^ 
warded  nearer  his  residence.  It  is  also  shown  by  a  witness^ 
that  the  notaxy  gave  him  a  letter  for  defendant,  which  witness 
gave  to  Dr.  Cook  next  day,  to  be  delivered  to  said  defendant, 
and  that  he  saw  Dr.  Cook  go  up  to  the  carriage  to  give  it  to  Mrs. 
Wikoff,  who  was  in  said  carriage.  Dr.  Cook  says  he  handed  it 
to  defendant's  wife,  but  does  not  remember  if  it  was  on  the 
same  day.  Defendant  acknowledged  under  oath  that  he  had 
received  the  notice  by  the  hands  of  his  wife  the  day  after  she 
received  it.  Had  the  notaxy  limited  the  exercise  of  his  duty  to 
the  notice  which  he  deposited  in  the  post-office  at  Opelousas,  it 
is  dear  it  would  have  been  insufficient,  as  it  was  not  addressed 
to  the  defendant  at  his  domicile  or  usual  place  of  residence,  five 
miles  from  which  there  is  another  post-office.  1  La.  392;^  1 
Moreau's  Dig.  96.  Although  it  is  in  evidence  that  he  has  been 
for  many  years  in  the  habit  of  receiving  his  letters  at  Opelousas, 
and  that  they  are  not  forwarded  nearer  his  residence,  it  is  not 
shown  that  he  ever  gave  the  postmaster  any  instructions  to  that 
effect. 

But,  on  the  other  hand,  we  think  there  is  jxroof  of  sufficient 

1.  Ibwntlty  T.  Springer,  1  L*.  133. 
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diligence,  from  the  fact  that  the  other  notice  xeaohed  defendant 
<he  second  day  after  that  of  the  protest.  The  notary  gaye  it  to 
the  witneee  on  the  same  day  he  made  the  protest;  witness 
banded  it  the  next  day,  throogh  Dr.  Cook,  to  Mrs.  Wikoff,  who 
deliTered  it  to  her  husband  the  day  after.  At  a  distance  of 
twenly  miles  it  can  hardly  be  expected  that  the  notice  could 
fiaye  reached  the  defendant  sooner,  CTcn  by  mail.  We  think» 
therefore,  that  the  district  judge  did  not  err  in  rendering  judg- 
ment against  him. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  distriot  court  be  affirmed,  with  costs. 


NonOB  TO  Drawxb  ob  Indobseb  bt  Mail:  Oid  ▼.  Lif^nmdt  17  Am*  Dm. 
905;  WUmUr.  Johnson,  9  Id.  166;  BMt.  Payne,  S Id.  311|  Btmkf^U.  8. 
T.  Ltrnrn,  14 Id.  505;  Bcmk qf  Columbia  v.  MeOrudor.  UlL  271;  tlMnl^Ml 
Is  fYUmod  ■ooMwhat  in  th«  note  to  Shed  r.  BnU,  11  Id.  817. 


.   HxiiB  V.  Bailet. 

(18  LoonUHA,  US.] 
HOitDBB  CfW  KbOOTIABLB  IjXmRUUSST  IlTDOBSBD  BT  PaTBB  TS  BLAXK  Wtf 

reooTer  of  tho  maker  or  anterior  iadorsara,  withont  regard  to  aabsoqiMort 
special  indorsements. 

Aaxm  DnjGBNCB  in  MAiNTAiNnro  Suit  AOAiMffr  tkb  Aoobptob  of  a  faiU 
of  exohange  ie  not  required;  the  holder  may  agree  to  delay  his  snit,  and 
may  extend  the  time  within  which  the  aooeptor  may  make  payment,  and, 
if  there  be  no  oonsideration  for  the  delay  nor  any  new  or  additional 
seoority  famished,  and  the  holder  has  neither  predlnded  himself  from 
suing  tiie  aooeptor  nor  otherwise  snspended  his  remedy  against  him  te 
the  prejudice  of  the  drawer  or  indoners»  the  latter  will  be  bound. 

|^w.«Ag»  FROM  Imfrisonkbnt  of  the  acceptor  of  a  bill  of  exchange,  who 
was  detained  under  a  ea.  so.,  issued  upon  a  judgment  in  an  action  against 
him  by  the  holder,  and  an  agreement  by  the  latter  that  the  aooeptor 
should  be  permitted  to  leave  the  state,  and  should  be  granted  further 
time  in  which  to  make  payment,  ie  not  such  indulgence  toward  the  ac- 
ceptor as  will  release  the  maker  or  indorsers  from  their  liability. 

Appsal.  Defendant  was  sued  as  indorser  of  a  bill  of  ez<- 
change.  Fleas,  general  denial  and  release  of  the  acoeptor,  who 
was  primarily  liable,  by  which  defendant  was  discharged. 
Judgment  for  plaintiff.  Defendant  appealed.  The  opinion 
«tates  the  facts. 


Dunbar  and  Hyams^  for  the 

Brent,  for  the  defendant. 

By  Court,  Gabland,  J.    The  defendant  is  sued  as  the  indorser 
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of  a  iSn  of  exbhttogey  diawn  at  Qi]iniaoa»  in  Texas,  hj  Mo- 
Eiimlj  &  WHliamSy  on  Thomas  Toby  k  Brother,  New  Orleans, 
for  three  thousand  five  hundred  and  se^enly  doUars,  payable  at 
six  months  from  the  twenty-fifth  of  December,  1836.  The  bQl 
was  aocepted,  and  afterwards  protested  for  non-payment,  and 
due  notice  giyen  to  the  indorser.  A  suit  was  brought  against 
the  acceptors,  prosecuted  to  judgment,  and  a  capias  ad  saHgfa-' 
cienduTn  finally  issued,  and  Toby  and  brother  arrested.  They 
gaTe  a  bond  to  remain  in  the  prison  bounds,  and  so  remained 
from  the  sixteenth  of  October  to  the  twenty-third  of  December, 
1837,  when  the  plaintiff  agreed  to  cancel  the  bond  and  discharge 
them  from  the  boimds,  they  agreeing,  in  writing,  that  his  doing 
so  should  **  in  no  way  prejudice  any  right  which  said  Huie  has 
or  may  haye  for  his  debt  and  interest  hereafter."  He  further 
permitted  them  to  go  to  Texas,  on  a  promise  that  they  would  pay 
the  debt  on  their  return,  in  June  or  Jvlj  following.  This  was 
done  without  the  consent  or  knowledge  of  the  defendant,  who 
says  in  his  answer,  he  is  thereby  discharged  from  all  liaHIily. 
He  further  says,  the  plaintiff  having  giren  time  to  the  acceptors, 
without  his  assent,  has  discharged  him.  We  find  a  bill  of  ex- 
ceptions in  the  record,  to  the  opinion  of  the  district  court,  per- 
mitting the  plaintiff  to  strike  out  his  special  indorsement  on  the 
note^  after  the  trial  had  closed,  and  the  judge  had  ordered  a 
judgment  to  be  entered  against  the  defendant.  This  was  irreg* 
.  ular,  perhaps,  but  we  can  not  say  it  was  absolutely  unlawful, 
more  particularly,  as  the  defendant  can  not  be  injured  by  it. 
We  have  considered  the  case,  without  reference  to  the  time  of 
erasing  the  indorsement,  but  exclusiyely  as  to  the  right,  so  the 
act  does  not  prejudice  the  party. 

The  question  submitted,  is  whether  the  holder  of  a  promissory 
note  upon  which  there  is  a  subsequent  special  indorsement,  can 
erase  it,  and  recoTcr  against  the  maker  or  anterior  indorsers. 
The  early  decisions  of  this  court  were  that  he  could  not,  and 
such  was  the  opinion  of  several  authors  and  jurists.  But  the 
court,  nearly  three  years  ago,  were  induced  to  change  their 
opinion,  and  decided  that  tiie  holder  of  a  bill  or  promissory 
note,  indorsed  in  blank  by  the  payee,  might  recover  on  it,  not- 
withstanding there  were  subsequent  indorsements  in  full  upon  it, 
and  he  might  strike  them  out  or  not,  as  he  pleased.  We  have 
maturely  revised  all  the  previous  opinions,  and  adhere  to  the 
doctrine  laid  down  in  the  cases  in  12  La.  93,^  96.*  It  has  long 
been  settled,  that  a  blank  indorsement  may  be  erased  from  a 

1.  M9mrm§m  t.  DwdtL  2.  BOi  r.  JEToImm. 
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bin  by  a  bonafide  holder,  and  we  eee  no  soAeient  zeason  why  an 
indorsement  that  has  been  filled  np  may  not  be  stricken  ont,  as 
well  as  one  that  may  at  any  moment  be  filled  up.  The  name  of 
the  party  on  the  paper  essentially  transfers  it.  We  think  the 
tme  rule  has  been  established  by  the  supreme  court  of  the 
United  States,  in  the  case  of  Dugan  t.  The  UnUed  States^  S 
Wheat.  173, 188,  where  it  was  held  that  *'  if  a  person  who  in- 
dorses a  bill  to  another,  whether  for  value,  or  for  the  purpose  of 
collection,  comes  again  to  the  possession  thereof,  he  is  regarded, 
until  the  contrary  appears  in  eyidence,  as  the  b<ma  fide  holder 
and  proprietor;  and  shall  be  entitled  to  reooTer  thereon,  not- 
withstanding there  may  be  on  it  one  or  more  indorsements  in 
full,  subsequent  to  the  indorsement  to  him,  without  producing 
any  receipt  or  indorsement  back  to  him  from  either  of  such  in* 
dorsers,  whose  names  he  may  strike  out  or  not,  as  he  thinks 
proper:"  6  Cow.  445;^  8  Johns.  Cas.  268;'  11  Johns.  53,-*  16  Id. 
78;*  1  Cow.  387,^  17  Mass.  618;'  3  Kent's  Com.  114. 

The  next  point  in  the  case  is,  whether  the  plaintiff  by  permit* 
ting  the  acceptors  of  the  bill  to  go  to  Texas,  with  a  promise  to 
pay  on  their  return,  was  such  a  giving  or  prolongation  of  time 
for  payment  as  will  discharge  the  defendant,  who  is  indorser. 
Chitty  says  there  is  no  obligation  of  active  diligence  on  the 
part  of  the  holder  to  sue  the  acceptor  or  any  other  party,  and 
he  may  be  passive  and  forbear  to  sue  as  long  as  he  pleases;  but 
he  must  not  so  agree  to  give  time  to  the  acceptor  as  to  preclude 
himself  from  suing  him,  and  suspend  his  remedy  against  him, 
to  the  prejudice  of  the  drawer  and  indorsers.  To  make  any 
agreement  for  indulgence  obligatory,  it  must  be  for  an  adequate 
consideration:  Chitty  oh  Bills,  8th  Am.  ed.,  441-443,  446;  3 
Kent's  Com.,  2d  ed..  Ill,  112.  The  old  opinion  was,  that  any 
agreement  to  give  time  discharged  the  drawer  and  indorsers, 
whether  without  consideration  or  not;  but  the  later  doctrine  is, 
a  delay  without  sufficient  consideration,  and  without  taking  any 
new  security,  being  a  nudum  pacium,  will  not  discharge  other 
parties,  if  the  holder  has  not  entered  into  such  an  agreement  as 
will  disable  him  from  suing  the  acceptor:  Chitty  on  Bills,  447. 
It  not  appearing  that  any  consideration  was  made  the  plaintiff 
for  releasing  Thomas  Tol^  &  Brother  from  the  prison  bounds, 
and  letting  them  go  to  Texas,  and  the  defendant  not  appearing 
to  have  sustained  any  injury  from  it,  we  do  not  think  he  ought 
to  be  discharged  for  that  reason. 

1.  Norrit  ▼.  CdldwM,  6  Cow.  449.  4.  Hubhlf  t.  Bnwa. 

a.  Conrojf  ▼.  Warrm;  S.  0.,  2  Am.  Dm.  10$.  5.  Manfmt  t.  AmIAi^Cmi. 

9.  XomO  t.  Evertton,  9.  OwUA  t»  Eagw, 
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The  last  grotind  taken  by  ihe  defendant  is,  that  lie  is  dis* 
diarged  bj  the  release  of  Tobey  &  Brother  from  the  prison 
bounds,  in  New  Orleans,  when  arrested  under  the  ca.  sa.  In 
England  it  is  Teiy  probable  that  such  an  act  would  haye  dis« 
charged  the  indorser  and  acceptors  also,  if  there  was  no  special 
agreement  to  the  contraiy;  but  in  this  state  it  is  not  certain 
that  it  will.  It  has  been  decided  that  a  creditor,  by  releasing 
his  debtor  on  a  ca.  sa.,  does  not  thereby  release  the  debt:  7 
Mart.  (N.  S.)  163;^  and  a  plaintiff  may  take  out  a  second  ca.  sa. 
after  discharging  the  defendant  from  the  first:  8  Id.  315.* 

The  true  test  of  this  question  is,  has  the  plaintiff  done  any- 
thing to  discharge  the  judgment  he  has  obtained  against  Thomas 
Toby  k  Brother,  or  depriyed  himself  of  any  right  to  which  the 
defendant  would  be  entitled,  in  the  eyent  of  his  being  subrogated 
to  the  judgment?  If  the  defendant  should  now  pay  the  plaint- 
iff the  amount  of  the  judgment  and  be  subrogated,  as  he  would 
of  right  be,  he  might  issue  execution  on  the  judgment,  and 
seize  property  if  any  could  be  f  oimd.  If  the  acceptors,  Toby  & 
Brother,  haye  no  property,  a  capUia  ad  satisfaciendum  may  issue, 
to  take  their  bodies  and  confine  them  in  prison  or  in  the  bounds. 
He  can  ayail  himself  of  all  the  process  and  remedies  allowed  by 
law;  and,  besides,  has  the  express  obligation  of  Thomas  and 
Samuel  Toby  that  none  of  the  rights  of  the  plaintiff  shall  be 
impaired  by  the  discharge  and  canceling  of  the  bond;  he  can 
therefore  transfer  them  to  the  defendant  wheneyer  he  shall  pay 
the  amount  for  which  he  is  indorser,  and  can  proceed  to  collect 
it  in  any  manner  authorized  by  law,  subject  to  such  equities  as 
may  exist  between  the  parties. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


BtAKX  Ikdobsxmbnt  or  Nxootiablb  Inbtbumxnt:  Woodaon  r.  CfordoH, 
14  Am.  Bea  743;  Abat  v.  Eion^  13  Id.  313;  Bees  v.  Canoeocheague  Bank,  16 
Id.  775.  Upon  the  sabject  of  the  effect  of  a  blank  indorsement  by  a  penoD 
«ther  than  the  payee,  see  note  to  Perkina  ▼.  Oat^n,  29  Id.  297. 


BoNIiEAIEB  V*  NeGBEXEL 

[16  LouuiAirA,  474.] 

VoTATioH,  m  Obdsb  to  Opebatb  as  an  Extinouishhsnt  of  an  original 
debt»  moat  show  that  by  the  terms  of  the  snbetitation,  the  creditor  ex- 
pressly indicated  his  intention  of  releasing  the  original  debtor,  and  ac- 
cepting the  obligation  of  another  in  lieu  thereof. 

1.  Ab0t  y.  irMKnaa.  3.  Martin  ▼.  Aikar^fL 
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AooERAiraB  BT  ▲  Cbsdixob  c9  AS  OuDMM  ott  »  pMJJnnlar  ftmd.  for  lbs 
amoont  of  hit  d«bt^  is  not  safllciflnt  to  coostitate  a  novation,  nnlw  Hm 
aofitnal  debtor  wmt,  by  ezpren  agreement,  diflbhargod. 

AnsAL.    The  &ot8  axe  stated  in  the  opinion. 

Bodviiy  {cat  the  plaintiff. 

Elwyrif  conifUt 

Bj  Oomrt,  Mobfht,  J.  Defendant  being  sued  on  his  pvomia- 
80X7  >^o^  ^<^  o^^  thousand  fiTe  hundred  and  eighfy-eeren  dol* 
lars  and  fifty  oents,  pleaded  novation.  There  was  a  judgment  be- 
low against  him,  from  which  he  appealed.  The  evidenoe  of  the 
case  shows  that  the  note  saed  on  was  giren  in  part  payment  of 
a  quantity  of  logwood,  sold  to  defendant  by  one  Tomas  Lopee, 
acting  as  plamtiffs  agent.  Being  unable  to  meet  his  engage- 
ment at  maturity,  the  defendant  gave  Lopez  an  order  on  his  at- 
torney. Angel  de  la  Cruz  Mufiez,  to  pay  him  a  sum  of  two  thou- 
sand eight  hundred  and  sixty  dollars,  out  of  certain  moneys  to 
be  receired  on  his  accoimt,  from  one  Don  Jose  Bamon  Salazar. 
This  order  included  the  plaintiff's  debt  and  a  claim  of  Lopez  him- 
self against  defendant,  after  striking  off  a  thousand  dollars  from 
their  joint  amount;  a  reduction  which  Lopez  took  upon  liimaAlf  to 
make  in  favor  of  the  defendant,  in  consequence  of  certain  recent 
misfortunes,  which  the  latter  stated  to  have  befallen  him.  On 
receiving  this  order,  Lopez  delivered  to  defendant  a  written 
acknowledgment  of  his  agreement,  to  receive  of  Mufiez  the  two 
thousand  eight  hundred  and  sixty  dollars,  for  the  balance  of  ac- 
counts (por  addo  de  cuentas),  but  he  received  nothing  from  the 
defendant's  agent;  Salazar  having  refused  to  pay  any  part  of 
the  funds  referred  to  in  the  order. 

Li  these  facts  it  is  difficult  to  see  anything  but  a  mere  indica- 
tion of  payment  on  the  part  of  defendant.  In  order  to  create  a 
novation  by  the  substitution  of  a  new  debtor,  the  latter  must 
oblige  himself  towards  the  creditor  in  lieu  of  the  original 
debtor,  and  it  must  appear  that  the  creditor  declared  expressly 
his  intention  to  discharge  the  first  debtor.  Far  from  doing  so, 
Lopez,  when  he  consented  to  receive  this  obligation,  retained  in 
his  possession  the  evidence  of  defendant's  indebtedness;  nothing 
in  the  transaction  indicates  that  the  order  in  question  was  taken 
in  payment,  or  that  it  was  intended  to  extinguish  the  original 
debt:  La.  Code,  arts.  2186,  2188,  2190.  Had  Mufiez  been  en- 
abled to  pay  the  order  drawn  on  him,  from  the  funds  on  which 
the  obligation  was  made,  the  authority  of  Lopez,  under  general 
powers  to  remit  or  release  any  portion  of  the  plaintiff's  claim. 
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iiiight  well  haTo  been  queetioned;  but  as  the  ease  stands  before 
OS,  novation  is  the  only  ground  relied  upon  by  defendant,  and 
that  has  been  oonaidered. 

It  is  therefore  ordered,  that  the  judgment  of  the  pariah  court 
be  aflhmed,  with  oosts. 

Tks  Assdit  or  rai  CBxonoR  is  KaGMSART  10  Oesamim  ▲  Vaud 
VflfTAXioir:  BMUerfUld  r.  Haritkom,  26  Am.  Deo.  741,  the  note  to  wliidi 
tho  OMOS  hi  thia  Mries  on  this  sabjoot 


Gabboluion  Bank  v.  Tatleub  et  al. 

(!•  hOfUUUMA,  490.] 

aw  CasDrr— PnoKias  or  AooKFTAiroB  or  Bills  or  Bzcbanob,  to 
bind  tho  dzawee,  must  contemplate  oertain  apecifio  biUs,  either  drawn 
or  to  be  drawn;  and  a  general  aathority  to  draw  to  a  oertain  amoont, 
without  further  deaoription  by  which  the  biUa  drawn  may  be  identified, 
wiU  not  enable  a  pnrdhaaer  of  biUa  to  charge  the  drawee  upon  an  implied 
aoeeptanoe  or  promiie  to  accept,  although  the  purchaser  took  the  biUs 
upon  the  faith  of  the  drawee's  letter  extending  to  the  drawer  a  limited 
eradit  to  be  made  a^ulable  upon  certain  oonditions. 

AvsBAL.    The  opinion  states  the  facts. 

T.  aUdeU,  for  the  plaintifi. 

Ber^andn,  for  the  defendants. 

By  Court,  Mobpht,  J.  The  defendants,  residing  in  LiTerpool, 
are  sued  for  a  balance  on  four  bills  of  exchange,  drawn  on  them 
by  James  Grimshaw,  drawn  to  the  order  of  and  indorsed  by  U. 
Bonligny.  The  plaintiflh  allege,  that  they  were  induced,  shortly 
after  the  date  and  before  the  maturily  of  said  bills,  to  purchase 
and  negotiate  them  upon  the  face  of  a  certain  letter  of  credit 
given  to  Qrimshaw  by  defendants,  exhibited  to  and  depos- 
ited with  them  at  the  time  of  such  purchase  and  negotiation; 
that  defendants  were  bound,  under  the  faith  and  virtue  of  said 
letter  of  credit,  to  accept  and  pay  the  said  bills,  but  that  they 
refused  acceptance  and  payment  of  them,  although  they  did 
afterwards  pay  certain  sums  on  account  of  the  same;  that  they 
(the  plaintifffl)  have  been  obliged  to  pay  and  take  up  these  bills, 
which  they  had  negotiated  to  third  persons,  together  with  dam- 
ages, interest,  and  charges,  and  that  by  virtue  of  said  letter  of 
credit,  defendants  have  become  bound  and  liable  unto  them  for 
the  balance  due  on  said  four  bills,  and  for  damages  and  interest 
thereon,    ^e  defendants  answer,  that  on  the  seventh  of  De- 
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cember,  1838,  they  did,  by  letter  isMldressed  to  James  Giimshaw, 
give  him  an  open  credit  for  ten  thousand  pottnds  sterling,  avail- 
able as  often  as  his  bills  drawn  on  said  credit  should  be  coyered 
by  satisfactory  remittances  in  biUs,  specie,  or  produce,  so  that 
the  defendants  should  not  at  any  time  be  brought  under  accept- 
ance for  more  than  ten  thousand  pounds  sterling  beyond  the 
Talue  they  might  have  on  hand,  and  with  the  imderstanding 
that  at,  or  before  the  close  of  the  season,  the  probable  balance 
against  him,  should  be  remitted  for;  that  they  have  faithfully 
complied  with  all  their  obligations  entered  into  with  the  said 
Grimshaw;  that  at  the  time  when  plaintiff's  bills  were  dishon- 
ored, defendants  were  already  under  acceptance  for  a  sum  ex- 
ceeding ten  thousand  pounds  sterling  beyond  the  value  they 
then  had  on  hand  on  accoimt  of  said  Grimshaw,  and  conse- 
quently were  not  bound  to  accept  them.  They  conclude,  by 
calling  for  strict  proof  that  plaintiffs  did  take  these  bills  on  the 
faith  of  said  letter  of  credit.  Upon  these  pleadings  and  the 
evidence  adduced  under  them,  there  was  a  judgment  below  for 
the  defendants.    Plaintiffs  appealed. 

The  letter  upon  which  the  defendants  are  sought  to  be  made 
liable  as  acceptors  of  the  bills  sued  on,  is  in  the  following  words, 

to  wit: 

"LivEBPOOL,  7th  December,  1888. 

«  Jambs  Gbdcshaw,  Esq.,  New  Orleans. 

"  Dbab  Sm:  We  have  received  your  letter  of  the  sixteenth  of 
November,  advising  your  safe  arrival  at  New  York. 

"  We  annul  the  open  credit  we  before  gave  you  for  ten  thou- 
sand pounds,  which  you  did  not  think  sufficiently  explicit,  and 
in  lieu  thereof,  we  now  give  you  an  open  credit  for  ten  thousand 
pounds  sterling,  available  as  often  as  your  drafts  drawn  on  said 
credit  shall  be  covered  by  satisfactory  remittances  in  bills, 
specie,  or  produce,  so  that  we  be  not  at  any  time  brought  under 
acceptances  for  more  than  ten  thousand  pounds  beyond  the  value 
we  have  on  hand  on  said  accotmt;  and  with  the  understandings 
that  at  or  before  the  close  of  the  season,  the  probable  balance 
against  you  shall  be  remitted  for.  We  hope  this  will  be  snffi- 
cient  to  enable  you  to  do  any  business  to  this  port  which  may 
be  likely  to  turn  out  to  your  advantage. 
"  We  are,  dear  sir,  yours  truly, 

(Signed)        "Chables  Tatleitb,  Sohb  Sc  Co.'' 

It  is  contended,  on  the  part  of  the  appellants,  that  when  one 
merchant  makes  to  another  such  a  promise  to  accept,  as  that 
contained  in  the  foregoing  letter,  it  amounts  to  an  acceptance. 
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and  inareB  to  the  benefit  of  third  persons,  taking  bills  upon  the 
faith  of  it,  within  a  reasonable  time  after  the  promise  is  made.    It 
is  further  contended,  that  although  such  a  promise  to  accept  be 
conditional,  and  though  a  third  person  takes  the  bills,  subject 
to  the  condition,  yet,  if  the  condition  be  fulfilled,  the  implied 
acceptance  is  as  absolute  as  though  neyer  coupled  with  a  condi* 
tion.     In  support  of  these  positions,  the  counsel  for  the  appel* 
lants  has  cited  a  number  of  respectable  authorities,  both  English 
and  American.    The  contract  of  the  defendants  was  made  in 
England,  and  the  bills  were  to  be  made  payable  there,  although 
drawn  in  Louisiana;  they  were  drawn,  so  far  as  respects  the  de- 
fendants, with  a  Tiew  to  England;  for  the  execution  of  the  con- 
tract it  should  seem,  therefore,  that  their  liability  should  be 
tested  by  the  laws  of  that  country,  but  it  is  a  matter  of  no 
moment,  whether  our  laws  or  those  of  Great  Britain  are  ap- 
plied, for  the  law  merchant  of  the  two  countries  is  not  mate- 
rially -variant  on  this  subject;  if  there  be  a  difiference,  we  believe 
that  the  doctrine  of  implied  acceptances  has  been  carried  further 
in  America.    In  England,  it  was  for  some  time  a  matter  of  doubt, 
whether  a  promise  to  accept  a  bill  not  in  esse,  could  be  receiyed 
as  an  acceptance;  subsequent  adjudications  seem,  howeyer,  to 
haye  done  away  with  the  old  distinction  between  bills  drawn 
before  and  bills  drawn  after  the  date  of  the  promise  to  accept, 
but  in  all  the  adjudged  cases  to  which  we  haye  been  referred, 
the  promise  to  accept  contemplates  a  specific  bill  or  biUs, 
whether  drawn  or  to  be  drawn,  and  nowhere  do  we  find  a  gen- 
eral authority  to  draw  to  a  certain  amount  without  any  description 
hj  which  the  bills  drawn  can  be  identified,  construed  into  such 
an  acceptance  of  the  futoze  bills  drawn  under  it,  as  to  author- 
ise suit  against  the  drawee  liy  third  persona.    We  see,  on  the 
contrary,  most  of  the  judges  in  England  expressing  the  regret, 
that  any  other  act  than  a  written  acceptance  on  the  bill  itself, 
has  eyer  been  deemed  an  acceptance.    After  many  decisions  in 
both  countries,  on  these  collateral  acceptances,  predicated  on 
the  facts  of  each  particular  case,  the  rale  has  been  laid  down 
and  settled  by  the  supreme  court  of  the  United  States,  in 
CooUdge  y.  Paysm,  2  Wheat.  75;  it  is,  <'  that  a  letter  written 
within  a  reasonable  time,  before  or  after  the  date  of  a  bill  of  ex- 
change, describing  it  in  terms  not  to  be  mistaken,  and  promising 
to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the 
hill  on  the  credit  of  the  letter,  a  yirtoal  acceptance,  binding  the 
person  who  makes  the  promise." 
But  this  is  said  by  the  counsel  to  be  an  obUer  dictum  of  the 
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judge,  who  on  that  occasion  was  the  oigan  of  the  court.  We 
believe,  on  the  contrary,  as  in  fact  is  expressed  in  the  opinion 
itself,  that  this  question  being  considered  of  much  importance 
to  merchants,  it  was  intended  to  be  put  at  rest,  hence  the  re- 
markable precision  with  which  the  rule  was  laid  down.  This 
question  received  again  the  particular  attention  of  the  same  tri* 
bunal  in  Schimmelpennich et  al.  v.  Bayard  etal,,l  Pet.  284;  and 
in  Boyce  and  Henry  v.  Edwards^  4  Id.  118,  the  same  rule  was 
again  laid  down  and  sanctioned.  In  speaking  of  these  ooUateral 
acceptances,  as  recognized  by  frequent  decisions  in  England, 
Justice  Lawrence  is  said  to  have  remarked,  **  We  should  be  doing 
great  mischief  if  we  were  to  overturn  this  doctrine."  It  is  the 
opinion  of  this  court  that  the  mischief  would  be  still  greater, 
were  we  to  cany  it  to  the  length  we  are  called  upon  to  do  in  the 
present  case.  The  injurious  effects  which  would  flow  from  such 
an  indefinite  extension  of  the  doctrine,  would  not  be  counter- 
balanced  1^  the  pretended  mercantile  convenience,  in  which  it  is 
said  to  have  originated.  When  a  general  authority  to  draw  is  given, 
without  any  description  of  the  bills  to  be  drawn,  the  drawee  is 
without  the  means  of  distinguishing  those  which  are  taken  on 
the  credit  of  his  promise  from  those  which  are  not,  and  even 
when  the  bills  have  been  described,  there  is  still  some  danger, 
for  the  purchaser  must  take  the  risk  of  the  bad  &ith  of  the 
drawer,  who  may  have  previously  drawn  in  favor  of  another 
person.  The  rule,  then,  even  as  laid  down,  is  not  free  from  ob- 
jection; but  such  as  it  is,  we  are  disposed  to  hold  to  it,  strictly, 
the  purchaser  of  a  bill,  who  seeks  to  charge  a  drawee  as  acceptor' 
upon  a  collateral  or  implied  imdertaking:  3  Burr.  1663;*  1 
East,  105;»  4  Id.  70;»  4  Camp.  898;*  2  Wend.  545,-»  5  Id.  41^f 
8  Pet.  426;^  Chitiy's  ed.  of  1839,  pp.  811-318;  Bayley's  ed.  of 
1836,  p.  168. 

If  no  action  can  be  maintained  on  these  bills,  under  the  doo* 
trine  of  implied  acceptances,  although  carried,  perhaps,  beyond 
the  proper  boundary  as  remarked  by  Lord  Eenyon,  it  is  difficult 
to  perceive  on  what  principle  of  law  the  plaintiffs  can  sue  for  the 
breach  of  a  promise  not  made  to  them.  No  communication  is 
alleged  to  have  passed  between  them  and  defendants  at  the  time 
of  their  taking  these  bills.  If  defendants  have  broken  their 
promise,  they  are  liable  in  damages  to  Grimshaw,  but  clearly 
not  to  every  ptirchaser  of  his  bills,  with  or  without  communica* 
tion  of  defendants'  engagement  or  promise  to  him.    Grimshaw, 

1.  FUlamt  T.  Van  Mierop.  3.  Johnton  t.  CoUingt,         3.  Clark*  ▼.  Cocdbt. 

i.  MUn  T.'  PrtiL        6.  Parker  t.  OretU.        6.  GrteU  T.  Parker,        7.  Panam  ▼. 
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in  one  of  his  letters,  states  to  defendants  in  relation  to  tbis  let- 
ter of  credit:  ''  It  does  not  enaUe  me  to  sell  in  bank.  The 
banks  require  all  letters  of  credit  on  which  thej  act,  to  be  ad- 
dressed to  themselTeSy  etc.;'*  and  requests  the  defendants  to 
send  him  several  credits  in  blank,  which  might  be  filled  up  in 
faTor  of  patioalar  banks;  this  the  defendants  refosed  to  do.  It 
is  to  be  regretted  that  the  simple  and,  in  oxxr  opinion,  only  safe 
oonrBe  alluded  to  by  Ghrimshaw,  is  not  always  followed.  When 
a  letter  of  credit  is  thus  addressed  to  the  person  or  bank  who 
advances  fonds  on  the  bills  drawn  imder  it,  the  latter  becomes 
the  mandatary  of  the  signer  of  the  letter,  and  has  nothing  to  do 
with  the  equitable  circumstances  between  the  drawer  and 
drawee.  The*  plaintiflh  do  not  allege  or  show  any  assignment  of 
Giimshaw's  rights  imder  this  letter  of  credit,  nor  does  any  trans- 
fer of  them  result  from  the  sale  of  these  bills  or  the  deposit  of 
the  letter;  even  were  the  plaintiffs  allowed  to  avail  themselves  of 
the  rights  of  the  promisee,  it  would  not  assist  them  in  any  de- 
gree, for  the  evidence  shows  him  to  be  indebted  to  the  defend- 
ants, in  a  sum  far  exceeding  the  amount  sued  for.  The  opinion 
just  expressed  on  the  plaintiffs'  right  of  action,  supersedes  the 
necessiliy  of  examining  the  other  points  in  this  case,  which  have 
been  so  elaborately  and  ably  argued  before  us. 

It  is  therefore  ordered,  that  the  judgment  of  the  pariah  court 
be  affirmed,  with  costs. 


OoramoxAL  Aoobptaitob  oy  Box  or  TCroHAiiaat  Amdrews  t,  Bag^B,  12 
Ab.  Deo.  47;  CampfeS  v.  PtUktgitt,  20  Id.  340. 


Babk  of  IiiLiNoiB  t;.  SilOa 

Of  iMumuMA,  BB9.] 

AflOBTAVOB  ov  Bills  oy  Bxchanox  drawn  and  purchased  upon  the  faith 
d  auoeptur'e  letter  of  credit,  promiBing  to  honor  billa  of  the  drawer 
to  a  certain  amount,  will  bind  the  pefeon  ao  aooepting,  in  the  character 
d  an  aheolnte  acceptor,  and  not  at  a  guarantor  merely,  althongh  drawn 
with  the  knowledge  of  the  porohaeer  f or  the  accommodation  of  the 
drawer. 

Ovanijnoa  n  hot  Bouim  bt  hd  Fbomibs  to  gnazantee  the  payment  of 
billa  of  exchange  negotiated  upon  the  faith  of  an  accompanying  letter  of 
credit,  nnleee  within  a  reasonable  time,  or  at  least  before  the  dishonor 
of  the  bills,  he  receiTes  notice  of  the  acceptance  of  his  gnazanty,  or  of  the 
adTsnceemade  thereon. 

Ouwiiiiu lAOWALiTT  ov  THE  Chabtxb  07  A  CoBPOBATioK  orguuied  Under 
the  laws  of  a  sister  state  will  be  presumed,  without  further  judicial  in- 
Testigation,  where  it  appears  that  the  courts  of  that  state  hare  inter* 
pnted  the  constitution  as  authorizing  the  charter. 
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AmuL.    The  opinion  states  the  foots. 

L,  G.  Duncan,  for  the  plaintiflis. 

Barton,  Emiis,  and  PoUa,  for  the  defendants  and  goanoitors. 

By  Court,  Mabtin,  J.  This  suit  was  instituted  to  recover  the 
amount  of  ten  bUls  of  exchange,  accepted  by  the  defendants, 
Sloo  &  Byrne,  the  payment  of  which  was  guaranteed  by  the  other 
defendants,  Shields,  Turner  &  Benshaw,  and  A.  W.  &  B.  M. 
Haines.  There  was  judgment  against  the  acceptors,  and  for  the 
other  defendants.    The  acceptors  and  the  plaintiffs  appealed. 

The  facts  of  the  case  are  these.  Sloo  &  Byrne  wrote  a  letter 
to  the  plaintiffs,  promising  to  accept  and  pay  bills  drawn  on 
them  by  A.  G.  Sloo  &  Co.,  of  Alton,  Illinois,  and  discounted  bj 
plaintiffs  to  the  amount  of  fifty  thousand  dollars.  The  other 
defendants,  by  an  indorsement  on  said  letter,  guaranteed  the 
payment  of  such  bills  as  might  be  drawn  in  pursuance  there- 
of. Bills  to  the  amount  of  thirty-seyen  thousand  six  hun- 
dred and  thirty  dollars  were  accordingly  drawn,  discounted, 
and  accepted,  but  protested  for  non-payment.  The  defense  of 
the  acceptors  is,  that  they  are  guanmtors  only,  the  bills  being 
drawn  with  the  knowledge  of  the  phdntifEi  for  the  accommoda- 
tion of  the  drawers,  and  that  the  plaintiffii  having  doubts  of  tbe 
^olrencj  of  the  drawers,  prevailed  on  McClintodt,  one  <rf  the 
partners  of  A.  G.  Sloo  &  Co.,  to  give  a  power  of  att<»ney,  on 
which  judgment  was  confessed  for  the  firm  to  the  plaintiffii,  in 
one  of  the  district  courts  of  the  state  of  Illinois,  for  a  sum  ex- 
ceeding the  amount  of  the  liabilities  of  the  firm  to  them.  That 
on  this  judgment  property  of  the  firm  to  the  amount  of  sixly- 
Ato  thousand  dollars,  was  seized  and  sold,  and  afterwards,  A.  G. 
Sloo,  the  partner  of  MeOlintook,  who  was  then  absent,  returned 
and  obtained  the  rerersal  of  the  judgment  as  far  as  it  concerned 
him;  that  consequently  the  debt  of  the  firm,  as  fkr  as  it  related 
to  McClintock,  was  mezged  in  the  judgment,  and  so  far  as  it 
ooncemed  A.  G.  Sloo,  extinguished  by  the  judgment  obtained 
against  bis  copartner,  which  released  tiie  latter  from  the  original 
debt,  and  operated  a  release  of  his  joint  debtor.  The  power  of 
attorney  under  which  judgment  was  confessed,  bears  date  the 
twentieth  of  April,  1837.  At  that  period  all  the  bills  sued  upon, 
had  been  accepted,  and  none  of  them  had  yet  become  payable. 
The  first  was  at  maturity  the  fourth  of  June,  and  the  last  on  the 
sixth  of  August;  and  judgment  was  confessed  the  fourth  of  May, 
1887;  so  that  at  neither  of  these  two  periods,  had  the  platittiffii 
any  claim  against  the  firm,  on  the  bill  sued  on,  which  at  thai 
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time,  as  fur  as  tihej  oould  be,  were  duly  honored.  Tbere  oan  be 
no  disobazge,  unless  the  debt  was  iuoladed  in  the  judgment. 
The  plaintiffs  should  haye  shown  this  clearly;  and  the  facta 
pFOTen,  present  a  violent  presumption  that  the  judgment  did  not . 
include  the  amount  of  these  bills.  Judgment  was,  thereifore« 
eosiectly  given  against  the  acceptors. 

As  to  the  guarantors,  they  claimed  a  dischaige  on  account  of 
the  laches  of  the  plaintiffs,  who  n^lected  to  giro  them  any  no- 
tice of  their  acceptance  of  the  guaranly,  or  of  the  advances  made 
tfaeceon,  'until  after  the  dishonor  of  Ihe  bills.  Judge  Story,  in 
the  case  of  Crem^Y.  JSSgginson  ei  ai.,  1  Mason,  840,  expcessed 
his  opinion,  ''that  it  was  the  duly  of  the  plaintifb  within  a 
iwirionaMe  time  uifter  the  advaflces  were  ftotnaUy  made,  to  give 
notice  thezeof  to  the  defendants,  and  that  reliance  was  jdaced 
upon  their  guaranly  to  insure  repayment,  and  if  notice  was  not 
given  in  a  reasonable  time,  nor  until  after  a  material  change  in 
the  circumstances  of  the  debtors,  such  laches  of  the  plaintifb, 
was  a  complete  discharge  of  the  defendants  from  their  guaranty.'' 
In  the  case  of  Dtmglas  et  al.  v.  Beynolda  ei  dl.,  7  Pet.  118,  Judge 
Story,  in  delivering  the  opinion  of  the  court,  said:  "A  party 
giving  a  letter  of  guaranly,  has  a  right  to  know  whether  it  is 
accepted,  and  whether  the  person  to  whom  it  is  addressed 
means  to  give  credit  on  the  footing  of  it  or  not.  It  may  be  most 
material,  not  only  as  to  his  responsibilily,  but  as  to  future  rights 
and  proceedings.  It  may  regulate,  in  a  great  measure,  his 
course  of  conduct  and  his  exercise  of  vigilance  in  regard  to  the 
party  in  whose  service  it  is  given."  In  the  present  case,  no  notice 
had  been  given  of  the  acceptance  of  the  guaranly,  or  of  any  ad- 
vances made  on  it  at  the  time  they  were  made,  nor  until  the  drcum- 
stanoes  of  the  debtors  were  materially  changed  by  the  dishonor  of 
the  bills.  Judgment  was  consequently,  properly  given  against 
the  plaintiflh  as  regards  the  guarantors. 

An  objection  was  made  to  the  right  of  the  plaintifi  to  sue, 
on  the  ground  of  the  unconstitutionality  of  their  charter.  It 
was  granted  after  the  territory  of  Illinois  became  a  state,  the 
constitution  of  which  prohibits  the  legislature  from  chartering 
any  bank  except  one  "  state  bank."  The  pLiintifi  were  incor- 
porated under  the  style  of  the  "  President,  directors,  and  com- 
pany of  the  state  bank  of  Illinois."  It  is  contended  that  they 
are  not  a  state  bank,  because  their  capital  is  not  wholly  the 
property  of  the  state.  It  is  always  with  great  reluctance  that 
eourts  of  justice  pronounce  on  the  unconstitutionality  of  an  act 
of  the  legislature.    And  this  reluctance  is  much  increased  wheii 
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fhej  ftre  oalled  upon  to  xensw  an  act  of  the  legiaktare  of  a 
Bister  state.  The  state  of  niinoiB  has  reserred  an  interest  in 
this  iMmk.  Thqr  haye  styled  it  the  ''state  bank."  They  do 
not  appear  to  haTe  chartered  any  other.  The  legialatore  has 
construed  the  elanse  of  the  constitation  referred  to»  as  aathoiia- 
ing  the  plaintiHy  charter.  A  state  oonrt  has  entertained  suits 
under  it,  the  snpreme  oonrt  of  that  state  has  affirmed  the  judg- 
ment. It  does  not  appear  to  ns  that  the  judge  a  quo  ened  in 
uferruling  this  objection. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  jndg^ 
ment  of  the  inferior  ooort  be  affirmed,  with  costs. 


fll^WBI^^^^^PvV    We   iW^^Hj^^^v^lB 
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SiYAOB  Manufaotdbino  Gompany  V.  Abmbibonol 

[17  MAm,  M.] 

Vobhov  Pbiyati  Cobfo&atiohs  mat  Sub  iir  tmmir  Ck>BPOiun  Nams  m 

this  state;  but  their  existence,  when  pat  in  issue,  mnst  be  proved  Ska. 

say  other  niateri«l  fact. 
SxmDrcB  OF  a  PBiYAn  Ck>BroBAnov  oak  bs  QuisnonD  only  by  pleik 

in  abatement;  pleeiting  to  the  merits  admits  the  pUintUTs  oapaoity  to  sue. 
Waitxb  of  ths  Obioival  CovDinoire  of  an  sgreement  is  a  qnestion  of  £Mt 

lor  the  jury. 

AwuMPHrr  on  a  written  oontanct  to  mann&otare  certain  arti- 
dflB,  and  on  the  common  oonnts.  PlaintifBt  offered  in  evidenoa 
tbe  conianct,  and  testimony  showing  a  waiver  of  certain  condi- 
tionB  thereof  hj  ihe  defendants.  The  court  granted  a  nonsuit. 
PlaintidOb  appealed. 

W.  P.  Fessenden,  for  the  plaintafBt. 

Godman,  for  the  defendants,  contended  that  in  order  to  main- 
tain  the  action,  plaintiffs  must  prove  their  corporate  existence* 

By  Court,  Emxby,  J.  Had  the  writ  in  this  case  contained  a 
chdni  only  upon  the  written  contract  or  memorandum  of  agree- 
i&ent,  we  should  have  f  onnd  onrselyes  probably  obliged  to  over* 
rule  the  exceptions  at  once.  But  the  declaration  indndes  a 
couit  upon  that  agreement,  general  counts  for  money  laid  out 
and  expended,  a  connt  for  labor  and  materials  famished,  and 
another  on  an  account  annexed  to  the  writ.  It  is  insisted  by  tha 
ooonsel  for  the  defendant,  that  the  plaintiffs  do  not  show  them- 
selves a  corporation,  and  that  if  the  court  axe  satisfied,  that  it 
the  verdict  had  been  rendered  for  the  plaintiffs,  it  would  be  set 
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•side,  then  this  nonsuit  is  properly  directed.  The  real  question 
is,  whether  upon  the  testimony  exhibited,  the  plaintiff  had  made 
out  a  prima  facie  case,  and  were  entitled  to  go  to  the  jury,  and 
whether  there  had  been  a  waiver  of  the  conditions  of  the  orig- 
inal agreement  on  the  part  of  the  defendant.  For  it  must  be 
admitted,  that  if  the  case  were  suffered  to  be  delivered  to  the 
charge  of  the  jury,  it  must  be  for  them  to  settle  whether  dam- 
ages had  been  sustained.  It  is  true,  that  as  to  private  oorpora- 
tions  which  exist  by  the  laws  of  any  other  state,  these  are  to  be 
proved,  and  satisfactory  evidence  will  be  required  as  of  any  other 
fact  material  in  an  issue  to  the  countiy;  but  their  powers  to  sue 
here  are  not  restricted:  Partmnouth  Livery  Co.  v.  Wataon  et  oZ., 
10  Mass.  92.  But  to  prevent  unnecessary  delay  and  unreason- 
able embarrassment,  certain  rules  have  been  established  as  to 
the  mode  in  which  such  evidence  shall  be  brought  into  requisi- 
tion, and  the  time  in  which  it  shall  be  expected  to  be  called  for. 
In  8  Pick.  232,  in  the  case  of  Fir^t  Parish  in  SuMon  v.  Gole,  at 
page  245,  it  is  said  by  Chief  Justice  Parker:  ''  It  seems  to  be  a 
well-settled  principle,  that  when  a  suit  is  brought  in  the  name 
of  a  corporation,  if  it  is  intended  to  deny  the  existence  of  the 
corporation,  this  should  be  brought  in  question  by  a  ^ea  in 
abatement,  and  that  pleading  over  to  the  merits  admits  the  ca- 
pacity of  the  plaintiffs  in  the  character  they  have  assumed  to  act 
under." 

In  this  court,  in  the  case  of  the  Th^iLsteea  of  the  Ifmisterial  and 
School  Fund  in  DuUon  v.  Kendricky  8  Fairf .  881,  that  case  is  cited 
with  approbation,  and  is  recognized  to  be  the  law  and  practice 
of  this  state,  lliough  it  seems  it  has  been  differently  held  in  New 
York.  It  is  true  that  it  has  been  said,  that  a  plea  that  there  is  no 
gnch  corporation  in  existence  aa  the  plaintiflfs  is  in  bar:  TheMonyor 
and  Aldermen  of  Garlide  v.  Blamire  and  Tydon^  8  East,  487;  Doe 
Y.  MBer,  1  Bam.  k  Aid.  699;  Mayor  and  Burgesses  of  StaffordY. 
SoUon,  1  Bos.  Sc  Pul.  40.  Buller  said,  **  if  the  variance  can  be 
pleaded  in  abatement  it  can  not  in  bar.  To  make  it  plead- 
able in  bar,  it  must  appear  that  there  is  no  such  corporation. 
The  year  books  are  decisive."  Booke,  J. ,  observed,  "  I  think  we 
ought  not  to  be  more  strict  than  they  were  in  the  days  of  the 
year  books."  In  the  Society  for  the  Propagaiion  of  the  Oospel  in 
Foreign  Parts  v.  The  Ibton  of  Pawlet  et  al.,^  Pet.  480,  Justice 
Story  says:  ''  If  the  defendants  meant  to  have  insisted  upon  the 
want  of  a  oorporate  capacily  in  the  plaintiffs  to  sue,  it  should 
have  been  insisted  upon  by  a  special  plea  in  abatement  or  bar. 
The  general  issue  admits  not  only  the  competency  of  the  plaint* 
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iflb  to  Boe,  bat  to  sae  in  the  partionlar  action  whioih  thejlxring.** 
See  abo  Canard  t.  The  AOanHo  InmroTice  Co.,  1  Pet  886,  450. 

In  thiB  ease,  nothing  bat  the  general  issae  is  pleaded.  And 
no  brief  statement  is  made  that  this  objection  woold  be  insisted 
on  in  bar,  eren  if  it  conld  be  done,  after  Ae  case  above  dted, 
against  Eendrick,  from  8  Faiif .  881,  has  so  distinctly  stated  the 
law  to  be  difBarent  here.  We  do  not  propose  to  discuss  the 
qoestion  at  presexxt  whether  there  be  no  pretense  that  a  Terdict 
coold  have  been  for  the  plaintiff  farther  than  to  say,  that  at  least 
in  oar  judgment,  the  case  should  have  been  consigned  to  the 
consideration  of  the  jury  to  decide,  whether  there  was  in  fact  a 
wairer  of  the  original  conditions  of  the  agreement  on  the  part 
of  the  defendant.  And  we  are  not  prepared  to  say  that  the  lefr 
ter  of  the  twenty-fourth  of  October,  1888,  had  no  tendency  it 
show  such  a  wairer.    We  think  it  legally  admissible. 

Its  effect  must  be  determined  hj  a  jury.  The  exceptions  axe 
therefore  sustained,  the  nonsait  set  aside,  and  a  trial  grantecL 


FoBKioir  Ck>BPoaAnoK  mat  Sux  xw  Othsb  Sxa»:  WUliamiom  ▼.  Bmoai^ 
12  Am.  Dee.  494,  and  note. 

CoBFoaATB  Bnarmms  xun  bs  Pbovbd:  Bank  qf  VUea  ▼.  Bmaikif,  14 
4m.  Dec  526;  Verwm  SocUlty  ▼.  BOU,  16  Id.  4S0;  WMmd  Camd  Co,  r, 
Moihawa^y  24  Id.  61,  and  note. 

OoarasLATM  SxonurcB  hubs  as  Qvxbhohsd  bt  P&ba.  nr 
IMghB.  Oo.  r.LekiffhO.^If.  Co.,  26  Am.  111. 


JUDKLMB  V.  WaLKXB. 

[17  Mazhz,  88.] 

UnroT  MAT  ATom  a  Sfxcial  Ck>imtACT  to  render  Mrrioefl  for  an  agreed 
tbne^  befoie  the  termination  thereof ,  and  reooyerthoTalne  of  theaerrioee 
already  performed  under  nieh  oontraet 

AssDMFsrr.    The  opinion  states  the  facts. 

J.  O.  Woodman,  for  the  plaintiff. 

Ditnn,  for  the  trustee. 

By  Court,  Shxflet,  J.  It  appears  from  the  answers  of  the 
trustee,  that  the  defendant,  Snell,  being  a  minor,  made  a  special 
contract  to  labor  for  him  upon  certain  terms  until  he  was  of  age, 
and  that  he  broke  his  contract  and  left  the  service  without  cause. 
Headmits,  that  if  liable  to  pay  on  a  gtian^m  meruit,  he  might  be 
charged,  but  resists  payment  on  the  ground,  that  he  is  not  le- 
gally liable.    Whether  an  infant  may  ayoid  his  contract,  and 
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^:eooT6r  back  money  paid,  or  on  a  quanhim  mermi  for  services 
^performed  under  it,  has  occasioned  a  difEerence  of  opinion  in 
judicial  Mbonals.  In  Hohnes  y.  Blogg,  8  Taunt  608,  it  ma  de> 
'cided  that  he  could  not  recover  back  the  mon^paid,  where  he  had 
enjoyed  any  benefit  from  the  payment  of  it.  In  McCoy  ▼.  Huff- 
mum,  8  Cow.  84,  and  in  Weeks  y.  Leighkm,  5  N.  H.  843»  it  was 
<leoided,  principally  on  the  authority  of  Holmes  t.  Blogg,  that 
imder  such  circumstancee  the  infant  could  not  recoTer.  In 
Jtbees  T.  Stevens,  2  Pick.  832,  it  was  decided,  that  he  could  re- 
'coyes  on  9b  qu4xniummeruM  for  services  perfonned  under  a  special 
•contract  after  he  had  avoided  it.  In  Corpe  t.  Overton^  10  Bing. 
252,  it  was  decided,  that  he  might  recoTer,  when  he  had  not  re- 
eved a  benefit  from  the  payment,  and  the  general  oxproooions 
to  the  contrary  in  J3o2mes  y.  Blogg  were  disregarded  or  ovezmled. 
It  appears  to  hayebeenadmittedinall  these  cases  that  the  infant 
may  avoid  the  special  contract.  And  if  he  may  and  in  fact  does 
«Toid  it,  it  would  seem,  that  the  parties  then  stand  in  the  same 
relation  to  each  other,  as  they  would,  if  the  transactions  had 
taken  place  without  any  contract.  And  if  no  contract,  the  infant 
might  recover  for  what  benefit  he  had  conferred  beyond  any 
injury  occasioned  and  benefit  received.  It  is  not  perceived,  that 
to  allow  an  infant  to  recover  upon  these  principles  is  justly 
liable  to  the  objection,  that  it  permits  him  to  change  one  con- 
tract into  another  at  his  election;  for  the  recovery  is  had  upon 
4he  ground  that  there  never  was,  and  is  not  now,  any  legal  or 
binding  contract,  except  what  the  law  supplies,  none  of  the 
infants  making.  Nor  does  it  appear  to  arm  the  infant  with  an 
instrument  of  mischief,  or  to  act  unjustly  upon  the  other  party, 
for  it  secures  to  each  what  may  be  proved  to  be  equitable  and 
fair  under  aU  the  circumstances. 

In  this  case  the  infant's  having  avoided  the  contract,  and  the 
trustee  having  admitted,  that  he  derived  a  benefit  from  his 
services  beyond  any  injury  suffered  and  payments  made,  is  to  be 
considered  as  liable  for  such  admitted  balance. 

Exceptions  sustained  and  trustee  charged. 

Emsbt,  J.,  dissented. 


Infant  icat  Avoid  his  Contracis,  except  for  neoottariiM  fomiahed:  Lpid$ 
w,  Budd,  21  Am.  Beo.  84^  and  oaaes  in  this  aeriee  dted  in  note  therafeoi 
Lowion  V.  Loo^oif,  23  Id.  626;  Whaaion  ▼.  £kut,  26  Id.  251;  fbiida  v.  Vm 
aarm,  80  Id.  77;  Bool  v.  Mix,  31  LL  286«  and  note. 
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HOWB  V.  llblQHELL. 

[17  KAiin,8S.] 

ComrwrAmm  of  ihs  Pbucibbi  amb  Patmxnt  ow  the  GovsmsBAzmr*  Im  m 
oontrmct  lor  die  aak  of  liuids,  are  depend«nt  oov«nii&ti»  and  ona  par^ 
oan  not  malntafn  aa  aotion  against  the  other  for  non-pwftwinaiMWi  tiiarBol^ 
"vnthoiit  showing  a  perfonnanoe  on  his  own  part,  or  a  readinsM  and  will* 
mgness  to  perforuL 

■ 

AflBUMmiT.  Defendantfl  oontraoted  to  aell  plaintiff  oertain 
lands,  in  oonsidesation  of  which  plaintiff  agreed  to  pay  one 
quarter  of  the  parchase  price  upon  the  deliTexy  of  the  deed,  and 
the  remainder  at  stated  times.  The  conianact  provided  that  the 
deed  was  to  be  deposited  with  the  cashier  of  the  Oanal  bank,  in 
Portland;  that  within  ten  days  after  such  deposit,  the  plaintiff 
should  pay,  at  the  same  place,  the  first  instaUment  of  the  pur- 
chase price,  and  deposit  security  for  the  remainder;  and  that 
upon  a  failure  to  perform,  the  party  in  default  should  forfeit 
two  thousand  dollars  to  the  other  party.  Plaintiff  did  not 
tender  or  deposit  the  money  and  security  as  agreed  upon,  and 
defendants  utterly  failed  to  perform  upon  their  part.  Upon  the 
trial,  the  case  was  withdrawn  from  the  jury,  and  submitted  to 
the  opinion  of  the  court. 

I>.  OoodeTUiw  and  Eastman,  for  the  plaintiff. 

8.  J^BSsenden  and.L.  Whiiman,  for  the  defendants. 

By  Court,  Shsflet,  J.  There  can  be  no  doubt  of  the  inten« 
tion  of  the  parties,  that  the  title  was  to  be  conveyed,  and  pay« 
ment  made  and  security  given  at  the  same  time.  For  the 
contract  provides,  that  one  fourth  of  the  purchase  money  should 
be  paid  on  delivery  of  the  deed,  and  that  security  should  be 
made  for  the  remainder  by  notes  and  a  mortgage  of  the  prem- 
ises. The  provision,  that  tiie  deed,  money,  and  notes  should  be 
deposited  in  the  Canal  bank  in  Portland,  does  not  change  the 
rights  or  duties  of  the  parties  in  this  respect,  for  they  would 
remain  there  subject  to  the  control  of  the  party  making  the  de- 
posit, until  a  delivery  should  take  place.  There  is  no  provision 
for  a  deposit  of  a  mortgage  by  the  plaintiff,  which  would  clearly 
show,  if  it  were  not  otherwise  apparent,  that  other  acts  must 
take  place  after  the  deposit  before  the  title  could  pass  or  the 
eontract  be  completed.  And  the  parties  understood  this,  for 
the  contract  provides  for  the  money  and  notes  to  be  left  there 
''  till  the  bargain  can  be  fully  finished  and  completed."  There 
no  change  of  the  rights  of  the  parties  on  this  point  by  the 
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provision  for  a  deposit,  it  stall  remained  the  dntj  of  ilie  one» 
who  wotild  exact  performauoe  of  the  other,  to  proye,  that  he 
was  ready  and  willing  and  would  have  performed,  if  the  other 
pfurtgr  ha4-  It  is  not  therefore  necessaiy  to  decide,  whethar  a 
tnw  oonstniotion  of  the  oontract  would  ha^e  nqsiied  the 
plaintiff  to  deposit  the  money  and  notes  within  the  same  ten 
days  allowed  to  the  defendants,  or  within  ten  days  thereafter, 
as  the  report  states,  that  he  did  not  at  any  time  mike  soch  a  de- 
posit. And  without  this  he  could  not  show  a  readiness  on  his 
own  part  to  perform  in  the  manner  jwoTidedfor  in  the  oontrsot. 
And  this  conrt  has  repeatedly  decided  that  sach  proof  is  indis- 
pensable to  enaUe  him  to  zecorer  against  the  defendants. 
Plaintiif  nonsuit. 

DjtfMi>sMT  CkrrsiiAiiTS.--OopTiysnoe  of  pramiiM  sad  payiiieiMt  of  the  «i 
■idsrst&on  thoraf or,  in  a  contnet  for  tlie  aale  of  land,  exe  dopondent  eove- 
nsnte:  Bern  ▼.  Atwatetf  10  Am.  D«o.  91;  OamU  ▼.  Cbote,  11  U.  610^  ea# 
note;  OkouUau  ▼.  i^sMea,  81  Id.  191. 


TaBB  V.   NOBXHBT. 

[IT  MAzn,  118.] 

Paomn  io  Iin»MNxrr  a  Shsbiw  fob  EifioBonro  ax  Ezaoimov,  nisde  lif 
one  other  than  the  ezecntion  creditor,  ia  not  void  for  want  of  oenaidcm- 
tion,  and  being  an  original  undertaking,  need  not  be  in  writing. 

avMBQuxzrr  Rbcbift  bt  thb  Shebutf  of  an  IifDXMKiTT  Boim,  nnder  aeal* 
from  the  judgment  creditor,  does  not  aopersede  snoh  prior  agreement  oi 
diaohai^  aach  promisor. 

Assumpsit.  It  appeared  that  the  defendant  had  orally  agreed 
to  indemnify  plaintiff,  a  sherilT,  for  any  damage  he  might  sus- 
tain by  reason  of  the  enforcement  of  an  execution  issued  in 
faTor  of  his  son  Hosea.  Subsequently  to  such  promise,  Hosea, 
the  judgment  creditor,  gave  the  plaintiif  a  bond  of  indemni<|y 
under  seal,  for  his  protection  against  the  same  liability.  Plaint* 
had  yerdict. 


F.  JBen,  for  the  defendant. 

J.  Bowman^  lot  the  plaintiff. 

By  Court,  Exxbt,  J.  The  defendant  insists  that  he  is  not 
liable  to  the  plaintiff,  the  officer,  who  was  induced  to  take  the 
horse  and  hay  upon  an  execution  in  favor  of  the  defendant's 
son,  by  the  direction  of  the  defendant,  and  his  promise  verbally 
that  he  would  indemify  the  plaintiff  for  any  damage  that  might 
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arise  to  him  for  bo  doing.  Beliance  is  placed  upon  fhe  fact, 
thai  as  the  defendant  was  not  the  execution  creditor,  the  prom- 
ise was  without  consideration,  and  because  not  in  writing,  can  not 
he  enforced  in  law.  It  must  often  be  extremely  difficult  for  an 
officer  accuratelj  to  distinguish  the  extent  of  the  interest  which 
a  man  may  have  in  an  execution  in  which  he  may  not  be  the  nom- 
inal creditor,  but  neyertheless  undertakes  to  give  directions  as 
to  the  mode  in  which  it  shall  be  served;  and  that,  too,  as  may 
fairly  be  inferred,  with  the  assent  or  approbation,  in  this  case, 
d  the  nominal  creditor.  And  here,  too,  the  relationship,  by 
Gonsangninily,  of  the  execution  creditor  to  the  defendant,  might 
well  reconcile  the  officer  to  the  couTiction,  that  the  defendant 
had  good  and  legal  grounds  for  interposing  and  urging  the 
plaintiff  to  go  on  under  the  indenmily  promised  by  the  defend- 
ant. We  consider  that  there  was  a  sufficient  consideration  for 
the  engagement,  that  it  was  a  direct  original  contract  on  the 
part  of  the  defendant,  and  need  not  be  in  writing.  But  the  de- 
fense is  further  attempted  to  be  supported  on  the  principle  of  a 
release  from  the  obligation  of  the  contract,  if  good,  implied  by 
law,  from  the  subsequent  act  of  the  plaintiff  in  receiving  an  in- 
stnunent  under  seal  from  Hosea  Northey ,  the  execution  creditor, 
by  which  he  covenanted  that  he  would  indemnify  the  plaintiff 
from  any  damage  which  might  arise  to  him  in  consequence  of 
his  taking  the  property  aforesaid. 

It  is  apparent  from  the  report  that  the  plaintiff  was  unwilling 
to  take  the  property,  and  was  not  satisfied  that  Hosea  was  able 
to  indemnify  him.  And  therefore  the  defendant  assumed  the 
direction  as  to  the  proceedings  to  be  adopted,  and  quieted  the 
plaintiff  by  the  promise,  which  is  the  subject  of  this  suit.  It 
"WBB  not  a  joint  contract,  on  the  part  of  Hosea  and  the  defendant 
^th  the  plaintiff,  but  a  several  one  in  the  first  instance  on  the 
part  of  the  defendant. 

Now  we  do  not  discover  from  the  report  that  this  covenant 
"WBB  given  and  accepted  by  the  plaintiff  in  payment  and  satisfiio- 
tion,  or  in  discharge,  of  the  defendant's  promise.  And  it  never 
has  produced  the  indemnity  which  the  plaintiff  is  seeldng.  The 
excuse  which  the  defendant  made  for  not  signing  the  instru- 
ment, that  he  wanted  to  be  a  witness,  is  evidence  that  he  did 
act  intend  to  involve  himself  in  a  joint  undertaking  with  his  son. 
i^d  the  idea  that  he  then  intended  a  trick,  to  evade  responsibil- 
ify,  is  irreconcilable  with  the  fact  that  he  subsequently  admitted 
^  liability  and  his  promise  to  indemnify  the  plaintiff. 

We  are  bound,  therefore,  to  give  to  the  whole  matter  such  a 
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oonsbnction  as  irill  uphold  the  liabOily  of  the  defendant,  pre- 
wrre  the  oonaistenqy  of  his  professions,  and  the  honor  of  his 
character,  by  considering  the  covenant  by  Hosea,  as  a  mere  col* 
lateral  engagement,  not  understood  by  any  of  the  parties  as  an 
extinguishment  of  the  plaintiff's  right  to  seek  redress  from  flia 
defendant.  There  must  therefore  be 
Judgment  on  the  yerdict. 

Fbomisb  or  Inducnitt,  whkn  hubs  bb  ur  WBirurab— Fkoodie  to  indem- 
nify a  plaintiff  for  all  oorts  and  damages  by  reaaon  of  any  anita  brought 
against  liim  <»i  aooonnt  of  certain  goods  in  hia  poeseaaion  aeiaed  on  eoceoatioD, 
and  alleged  to  belong  to  the  def endants*  is  a  promise  to  anawer  for  the  default 
of  another,  and  mnst  be  in  writing:  Nixon  ▼.  FonAiat,  8  Am.  Dea  61S. 
When  a  promise  of  indemnity  is  an  original  undertaking,  and  not  required  by 
the  statnte  of  franda  to  be  in  writing  see  Harrimm  ▼•  Sawki,  6  Id.  S37;  (7n- 
tfer AItt  ▼.  ai&MNi,  9  Id.  82. 


[A%%yo\ 


^ABGEB  V.  SpBAB. 

[17  MAim,  1S8.] 

Ponrr  or  Bsonnniro  or  Land  Dxsgbibbd  nr  a  Dbxd,  when  nnknowta,  may 
be  aaoertained  by  commencing  at  the  monument  at  the  end  of  the  flrrt 
Une,  and  thence  nmning  back  the  distance  called  for  in  the  deed. 

OonsT  MAT  IirsTBUOT  THB  JuBT  AS  TO  THB  Lboal  Modis  of  asoertainiqg 
the  boandaries  of  land. 

UKnrrxBKUPTKD  Flowing  of  thb  Lands  of  Anothsb,  for  any  length  of 
time,  under  claim  of  right,  is  not  presumptive  evidence  of  a  Uoanae  to 
flow  without  paying  damages. 

LiCKNSB  TO  OVEBFLOW  THE  Lands  OF  Anothbb,  daimed  to  have  been  de- 
rived from  such  other's  grantors,  can  not  be  established  by  proving  a 
parol  agreement,  so  as  to  a^ect  the  rights  of  a  present  owner. 

Pboof  or  OvxBFLowiNO  land  of  another  is  prima  facie  evidence  of  damage^ 
the  amount  of  which  the  committee  to  be  afterwards  appointed  are  to 
aacertain. 


AcnoN  for  oveiflowing  complainants'  lands.  The  defendant 
songht  to  justify  such  oveiflowing  by  showing  by  parol,  that 
complainants'  grantors  had  recognized  his  right  to  overflow 
without  paying  damages,  which  right  defendant  had  always 
claimed.  He  also  offered  to  prove  that  for  more  than  fifty 
years  he  and  his  grantors  had  maintained  the  dam,  which 
caused  the  flowing,  at  its  present  height,  and  had  claimed  the 
right  to  flow  without  paying  damages,  as  evidence  of  a  license 
to  that  effect,  and  also  that  plaintiffs  had  sustained  no  damages. 
The  further  ^ts  appear  in  the  opinion.  Comphunants  had 
verdict. 
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Bu^int^f  for  the  xeq;K>ndeni. 

Jtfl  H.  SmUhf  for  the  compLiiiuuitB. 

By  Oonrt,  Ebobbt,  J.  The  defendant  prof eeeee  to  be  diaaatiB- 
Cfid,  beoanfle  the  attention  of  the  jniy  ms  drawn  hy  the  jndga 
in  his  instmctionB  to  one  line  only  in  the  deed,  and  not  to  the 
entile  deed,  and  not  to  the  intentions  of  the  parties  to  the  deed 
under  which  the  comphunants  claim.  Because  the  instmctiona 
invaded  the  proTince  of  the  jtizy  in  directing  them  how  to  find 
the  place  of  beginning,  when  that  ^t  should  have  been  ezdu- 
si^ely  submitted  to  them,  and  of  which  they  were  the  sole  and 
independent  judges.  Because  if  the  flowing  was  no  damage, 
then  this  process  does  not  lie.  Because  if  there  has  been  an  un- 
intermpted  flowing  and  damage  for  fifty  years,  it  was  evidence, 
which  should  have  been  submitted  to  the  jury,  as  eridence  of  a 
license  to  flow  without  paying  damages.  And  that  it  would  be 
absurd  to  suppose  that  a  grant  of  a  license  to  flow,  when  the 
flowing  was  a  continu&d  damage  for  fifiy  years  without  inter- 
ruption, is  not  to  be  submitted  to  the  jury,  when  a  possession  of 
the  land  for  a  much  shorter  time  would  be  eTidence  of  a  grant 
of  the  land  itself. 

We  do  not  discover  any  good  cause  for  the  defendant's  dis- 
satisfaction with  the  instruction  of  the  judge  as  to  the  construc- 
tion of  the  deed  of  Fogler  to  Seidenspaxger.  If  we  admit  the 
justice  of  the  renuirk  by  the  defendant's  counsel,  that  in  some 
sense,  "  one  line  in  a  deed  is  as  important  as  another,  and  as 
good  evidence  as  another,"  yet  it  does  become  peculiarly  the 
duty  of  the  court  to  suggest  to  juries  such  legal  modes  for  as- 
certaining boundaries  in  deeds,  as  have  met  tbe  approbation 
of.  judicial  tribunals.  The  deed,  which  was  dated  April  18, 
1801,  described  the  land  in  Warren,  beginning  at  a  stake  and 
stones  on  the  land  of  Robert  Spear,  thence  running  westerly 
one  hundred  and  ten  poles  to  a  stake  and  stones,  thence  run- 
ning southerly  thirty-siz  poles  to  a  stake  and  stones,  thence  run- 
ning easterly,  one  hundred  poles  to  the  first-mentioned  bounds, 
containing  ten  acres,  be  the  same  more  or  less.  It  is  a  deed 
with  general  warranty.  The  judge  said,  if  there  was  no  known 
monument  at  the  place  of  beginning,  that  then  they  might  go  to 
the  end  of  the  first  line,  which  we  infer  to  be  in  the  line  of 
Spear^s  land,  and  at  the  monument  of  the  line  at  the  end  of  the 
same,  and  beginning  at  that  monument,  they  might  run  back 
the  number  of  rods  mentioned  in  the  deed,  and  thus  determine 
the  place  of  beginning.  And  in  the  absence  of  all  other  testi- 
mony, that  then  the  length  of  the  line  would  be  the  best  evi* 
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dence  to  ascertain  the  boundaiy,  and  would  show  where  the 
same  was.  We  see  no  danger  of  the  jnroiB  being  led  to  a  wrong 
conclusion  by  this  suggestion  of  the  judge.  It  was  a  yeiy  natu- 
ral and  judicious  one^  and  was  as  well  calculated  to  elicit  the 
truth  as  the  nature  of  the  subject  would  admit.  There  was  no 
invasion  of  the  province  of  the  jury.  It  was  merely  presenting 
to  their  contemplation  the  means  hj  which  their  province  oould 
be  best  evinced,  to  settle  the  true  extent  of  the  line,  as  the  first 
stake  and  stones  on  Bobert  Spear's  land  were  not  then  to  be 
found  by  any  testimony  in  the  case,  but  the  next  monument 
named  was  well  knovm.  From  that,  they  were  directed  to 
measure  back  the  one  hundred  and  ten  poles,  and  we  do  not 
think  that  they  or  the  judge  erred  in  resorting  to  this  expedient. 
The  judge  ruled  that  the  uninterrupted  flovring  for  any  length 
of  time,  and  the  defendant  and  his  grantors  olaiTning  the  right, 
was  not  evidence  sufficient  for  the  jury  to  presume  a  lioense  to 
flow  by  the  defendant  vnthout  paying  damages. 

In  the  year  1824  the  case  of  Tinkham  t.  Arnold^  was  decided; 
and  it  v^as  held  that  the  omission  to  claim  damages  furnished 
no  presumptiTe  evidence  of  a  grant  of  the  easement  in  question, 
when  by  law  such  grant  was  not  necessary,  and  when  the  con- 
duct of  all  concerned  was  explainable  on  legal  ground  vnthout 
such  presumption.  This  warrants  the  ruling  of  the  judge  in 
this  particular.  He  also  ruled,  that  a  right  to  overflow  the  com- 
plainants' land,  derived  from  the  complainants'  grantors,  could 
not  be  established  by  proving  a  parol  agreement  so  as  to  affect 
the  present  title  of  the  complainants.  After  a  lapse  of  nearly 
eleyen  years  from  the  decision  of  IKnkham  v.  Arnold,  in  the  case 
of  Hathome  v.  Stirumi  etal.,2  Fairf.  183  [28  Am.  Dec.  167],  it 
Yras  said:  "  Q^nerally  when  one  encroaches  upon  the  inheritance 
of  another,  the  law  gives  a  right  of  action,  and  even  if  no  actual 
damages  are  found,  the  action  will  be  sustained,  and  nominal 
damages  recovered,  because  unless  that  could  be  done,  the  en- 
croachments acquiesced  in,  might  ripen  into  legal  right,  and  the 
trespasser,  by  a  continuance  of  his  encroachments,  acquire  a 
perfect  title."  '*  But  in  the  case  of  flowing,  the  owner  of  the 
land  flowed  can  maintain  no  process  unless  he  has  sustained 
damages  in  his  lands  by  their  being  flowed.  The  common  law 
remedy  is  taken  away  and  the  only  remedy  for  redress  is  by  this 
process  of  complaint.  The  owner's  hands  are  tied.  The  flow- 
ing may  continue  without  license,  till  damage  is  suffered." 

Under  these  circumstances  it  would  seem  to  be  imperiously 

1.  8  Qff60nl.  lao. 
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veqtdzed  of  coarts  of  justice  not  to  relax  the  rald&  of  law  as  to 
the  effect  of  licenses  by  parol,  or  as  to  the  extent  of  presump- 
tions against  the  lawful  owner's  right.  It  is  so  easy  a  thing  for 
one,  who  would  secure  a  right  to  flow  another's  land,  to  obtain 
a  deed  conveying  that  right  for  such  length  of  time,  and  to  such 
height  and  extent  as  may  be  agreed  upon,  that  it  may  be  re- 
gretted that  any  dispensation  with  such  a  requisition  should  in 
any  d^;ree  be  tolerated,  considering  the  temptations  to  misrep- 
resent, or  to  forget  what  transpired  in  years  gone  by,  when  the 
whole  rests  merely  in  recollection,  without  being  reduced  to 
writing. 

It  appeam  that  there  was  conflicting  evidence  aa  to  the  parol 
reservation.  But  admitting  that  there  was  something  amounting 
to  a  license,  when  the  land  was  sold  by  deed  to  the  complain* 
anf  8  grantor,  and  afterward  by  that  grantor  to  the  complain- 
ants, the  conveyance  was  a  revocation  of  the  license.  In  Cook 
V.  Steams^  11  Mass.  633,  it  was  held,  that  if  the  allegations  of 
a  license  from  former  owners  were  held  to  be  a  bar  to  the  action, 
all  the  mischiefis  and  uncertainties  which  the  legislature  intended 
to  avoid,  requiring  such  bargains  to  be  put  in  writing,  would  be 
revived,  and  purcdiasers  of  estates  would  be  without  the  means 
of  knowing  whether  incumbrances  existed  or  not  in  the  land 
which  they  purchase:  IWman  v.  Smiih,^  4  East,  107. 

The  case  of  dement  v.  Durgin,  6  Greenl.  9,  is  different  from 
the  present.  That  was  between  the  original  partiea.  No  con- 
veyance had  been  made.  We  do  not  think  that  the  decision  in 
Clement  v.  Durgin  should  be  construed  to  go  further  than  to 
settle  the  rights  between  those  parties  as  to  the  paymentof  dam* 
ages,  and  to  persons  similarly  situated.  And  by  any  parol 
agreement  of  the  complainant's  grantors,  we  are  satisfied  that 
the  present  title  of  the  complaroant  is  not  affected.  The  judge 
also  overruled  the  motion  to  prove  that  the  flowing  was  no  dam- 
age, and  that  if  the  land  of  complainants  was  proved  to  have 
been  flowed  by  defendant's  mill-dam,  some  damages  would  be 
presumed,  and  the  jury  or  committee  to  be  afterwards  appointed 
were  to  estimate  the  amount  of  damage,  or  to  ascertain  whether 
in  fact  there  were  any  or  not. 

In  this  case  no  damage  was  sustained  till  1835.  When  the 
complainants'  grantor  purchased  in  1801,  the  land  was  wild  and 
uncultivated;  afterward  it  was  fenced  and  grass  cut  a  number  of 
years.  It  may  be  that  for  some  cause  the  flowing  was  not  till 
latterly  continued  through  the  summer.    The  meadow  of  the 
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complaixiants  in  Augost,  1885,  was  overflowed  hy  means  of  the 
respondent's  mill-dam,  as  high  as  it  was  in  November.  This 
fact  presented  a  prima  fade  presumption  of  damage.  But  it 
was  not  requisite  to  go  into  this  inquiiy,  as  it  is  more  particu- 
larly to  be  investigated  by  the  actual  inspection  of  the  commis- 
sioners to  be  appointed  after  the  decision  of  the  court  upon  the 
first  verdict,  if  that  can  be  sustained  upon  the  questions  now 
under  consideration.  By  the  statutes  of  1824,  c.  261,  "  if  any 
owner  or  occupant  of  a  mill,  appearing,  shall  not  show  sufficient 
cause,  the  court  may  appoint  three  or  more  disinterested  free- 
holders of  the  same  counly  to  make  true  and  faithful  appraise- 
ment under  oath,  of  the  yearly  damages,  if  any,  done  to  the 
complainant  l^  flowing  his  lands,  and  how  tax  the  same  may  be 
necessary,  and  to  ascertain  and  make  report  what  portion  of  the 
year  such  lands  ought  not  to  be  so  flowed.  This  report  shall, 
under  the  direction  of  the  court,  be  given  in  evidence  to  the 
jury  who  shall,  at  the  request  of  either  party,  be  impaneled  to 
try  such  cause  at  the  bar  of  said  court,  subject  however  to  be 
impeached  by  evidence  from  either  party.  And  if  neither  pariy 
request  a  trial  of  such  cause  by  a  jury,  at  the  bar  of  said  court 
for  the  purpose  of  impeaching  such  report,  then  said  report  be- 
ing accepted  l^  said  court,  judgment  shall  be  rendered  thereon 
according  to  the  same.  And  the  verdict  of  such  jury,  or  the  re- 
port of  said  commissioners,  in  case  neither  party  shall  request  a 
trial  by  jury  as  aforesaid,  shall  be  a  sufficient  bar  to  any  action 
to  be  brought  for  such  damages;  and  shall  in  no  manner  author- 
ize such  owner  or  occupant  to  flow  such  lands  during  any  portion 
of  the  period  in  which  said  commissioners  or  jury  shall  deter- 
mine that  the  same  ought  not  to  be  flowed." 

This  provision  of  the  statute  shows  in  the  clearest  manner  that 
the  construction  of  the  judge  was  perfectly  correct.  The  de- 
sign of  the  statutes  on  this  subject  was  to  authorisse  the  party 
flowing  to  avail  himself  of  a  denial  of  the  complainants'  title  to 
the  lands  said  to  be  damaged  by  flowing,  or  a  claim  of  right  to 
flow  such  lands  without  payment  of  damages,  or  for  an  agreed 
composition,  to  be  tried  by  a  jury,  unless  there  be  an  issue  in 
law  which  the  court  shall  determine.  All  this  is  to  be  finished 
before  the  appointment  of  commissioners.  And  none  would  be 
appointed  if  the  complainant  failed  to  establish  his  title  to  the 
land  flowed,  or  if  the  defendant  proved  a  right  to  flow  without 
payment  of  damages  or  for  an  agreed  composition:  GaweUYm 
The  Great  Falls  Manufacturing  Co.,  6  Qreenl.  2SSL 

The  exceptions  are  overruled. 
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LooAsiav  OF  Lahd  Dbobibbd  zir  Dbbd^  how  ILun:  Sea  note  to  HmJUm 
▼.  J7od|0iei»  90  Am.  Deo.  734,  aad  oMes  cited. 

Fmacamrrivg  Riobt  to  Ovbbtlow  Anothkb's  Lahd.— The  doetrine  of 
iiie  prineipal  OMe,  whioh  deniee  that  the  right  to  overflow  laadi  of  another 
may  be  eetohllahed  bj  pnaoription,  is  oontiaxy  to  the  role  laid  down  in  other 
eaaea in thia aeriea:  SkiiMKr^.  TocU,  13  Am.  Deo.  649;  Oboib ▼.  iTflc^  15 Id. 
208;  Mm»  r.  Hatt,  24  Id.  100;  Blanekard  ▼.  Baier,  23  Id.  004;  Odiome  ▼. 
I/ltfardt  82  Id.  887. 

Idcmi  to  OmiLow  Lahds  of  Amoshkb  vat  bb  Bbtabluhkd  bt  Pa- 
BOX.:  McKdUp  T.  Mellheim^t  28  Am.  Dec.  711,  and  oaaes  in  this  aeriea  oited 
in  note.  The  general  rabjeot  of  the  Talidity  and  iirevocability  of  lioanaee, 
and  proof  of  the  aame  by  pavol«  ia  dUwnaaed  at  length  in  the  note  to  Bmiek 
▼.  Kem.  16  Id.  601. 

Tbb  fbivcifal  CA8B  IB  dZBD  in  8t0Mn9  ▼.  iStoMnt,  11  Meto.  267,  to  the 
effect  that  a  Boenae  to  flow  another'a  land  mnat  be  in  writing;  and  to  Oraig 
▼.  LtwU^  110  Maaa.  880,  to  the  point  that  the  grantee  of  a  lioenaor  can 
cover  damagea  for  orerilowing  liia  land. 
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LIT  Madix,  181.] 

VmomsLov  in  a  Pouor  of  Ivsuiulnob,  providing  that  any  diapato  arising 
therennder  shall  be  settled  by  arbitration,  is  inoperatiTe,  aa  tending  to 
onat  the  conrta  of  their  jurisdiction. 

Uvair  MiaFUBTUNB  Abishto  in  thb  Coubsb  of  a  Yotaob,  if  the  master, 
acting  onder  extreme  necessity,  and  in  the  ezerdae  of  pnident  diacre- 
tion,  sen  the  property,  the  assured  may  treat  the  loss  aa  total,  and 
abandon. 

FowBE  OF  Masxeb  TO  Sell  must  be  exercised  with  great  oantaon,  and  only 
to  extreme  caaes,  and  will  not  be  npheld  nnleaa  the  droomatanoea  nnder 
wliich  the  Tsssel  was  plaoed  rendered  the  aale  neceaaacy. 

llAsnot  CAN  NOT  Eefbb  TAB  QuuxioN  OF  Salyaob  to  arbttratora  without 
consulting  the  owners,  especially  when  the  conrto  of  the  United  Statea 
can  be  readily  applied  to. 

AssDicpsiT  on  a  polioj  of  ixumranoe.  The  policy  oontained  a 
provision  leqnizing  a  xeference  to  arbitration  in  case  of  disputo. 
No  offer  to  refer  had  been  made.  It  appeared  that  the  yessel 
insured  had  been  stranded  at  the  mouth  of  the  St.  John's  river, 
in  Florida,  and  abandoned  by  the  master  and  crew.  Afterwards 
she  was  floated  by  the  master  and  crew  of  another  vessel.  St. 
Augustine  was  the  nearest  place  where  recourse  could  be  had  to 
judicial  proceedings.  The  mastor  of  the  vessel  referred  the 
question  of  salvage,  and  an  award  of  ninety  per  cent,  upon  the 
value  of  the  vessel  was  made  to  the  salvors.  Thereupon  the 
owners  abandoned  the  vessel  to  the  defendants.  The  jury 
found  a  verdict  for  the  plaintiffs  as  for  a  total  loss.  The  fur- 
ther facts  appear  in  the  opinion. 
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JEMmea,  fox  the  defendants. 
BandaUf  tor  the  plaintiff. 

By  Court,  Exset,  J.  On  reviewing  the  report  in  this  case, 
we  oonaider  that  the  chief  justice  would  not  have  been  war- 
ranted to  direct  a  nonsuit.  The  clause  in  the  policy  providing 
for  a  reference,  if  disputes  arise,  has  long  been  practically 
ranked  among  the  unimportant  provisionB  of  the  policy.  On 
whom  is  the  obligation  to  make  the  first  offer  ?^  We  see  nothing 
in  the  provision  that  indicates  it.  It  is  treated  in  the  English 
authorities  as  of  little  consequence,  because  it  ought  not  to  be 
holden  sufficient  to  oust  the  courts  of  law  or  equify  of  juriadic- 
tion:  Kill  v.  ffoUisier,  1  Wils.  129;  Street  v.  Bi^,  6  Yes.  jun. 
816.  Tet  there  it  seems  to  be  conceded  that  a  clause  might  be 
introduced,  by  which  an  offer  to  refer  might  become  essential, 
provided  the  stipulations  were  that  no  suit  at  law  or  in  equiiy 
should  be  instituted  till  an  offer  of  reference  had  been  made  and 
refused.  And  in  such  case  a  nonsuit  might  become  highly 
proper,  if  the  precedent  condition  were  not  complied  vnth;  un- 
less as  in  Ooldstone  et  al.  v.  OAome  et  al.^  2  Car.  k  P.  560,  the 
insurer  denied  the  general  right  of  the  assured  to  recover  any- 
thing. Here  there  is  no  such  preliminary  requisition.  In  its 
best  form,  it  may  be  somewhat  difficult  to  execute  folly,  becaase 
of  the  case  vrith  which  one  party  might  be  taking  exceptions  to 
the  referees  to  be  named  by  the  other,  either  on  the  alleged  or 
fancied  ground  of  incompetence,  prejudice,  interest,  want  of 
firmness,  patience,  intelligence,  integrily,  or  many  other  causes, 
which  might  incline  one  of  the  parties  mfthar  to  distrust  vdiom- 
aoever  might  be  designated  by  the  other,  and  in  Phillips  on  in* 
surance,  it  is  described  as  altogether  unnoticed,  as  of  Ki^<ti^g 
efficacy  in  the  XTnited  States:  1  Ph.  Ins.  8,  and  cases  there  cited. 
A  graver  question  is  presented  in  a  fnrtheor  examination  of  the 
proceedings  at  the  trial  on  the  instructioa  to  the  jury,  **  that 
they  might  find  as  for  a  total  loss,  although  in  the  hands  of  the 
purchaser,  the  vessel  was  afioat,  and  sosoeptible  of  being  re* 
paired  and  was  repaired  for  less  than  half  her  value,  even  with- 
out  abandozimenf 

On  misfortune  arising  in  the  course  of  a  voyage,  if  the  master, 
acting  under  extreme  necessity,  and  in  the  exercise  of  prudent 
discretion,  for  the  benefit  of  all  concerned,  sell  the  i>roper(y, 
and  thereby  put  an  end  to  the  adventure,  the  assured  may  treat 
the  loss  as  total  and  abandon.  As  if  from  the  nature  of  the 
place,  at  which  the  damage  happens,  it  is  impossible  to  procure 
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vepaiis  there,  or  to  proceed  to  another  port  for  that  purpose,  or 
where  goods  aie  bo  damaged  that  they  can  not  be  sent  on  to 
market,  no  means  of  transhipment  exist,  or  from  their  nature, 
they  are  unfit  to  be  kept  for  the  purpose  of  being  forwarded  to 
iheir  destination:  5  Mau.  &  Sel.  447;^  Roux t.  Salvador,  82  Eng. 
<iom.  L.  110.'  We  do  not  say  that  abandonment  is  absolutely 
necessary  in  the  case  of  the  l^;al  transfer  of  the  property  by  a 
necessary  and  justifiable  sale.  There  would  seem  to  be  a  species 
of  incongruily  in  requiring  it.  Because  if  the  sale  be  good  and 
justifiable,  there  is  nothing  to  be  abandoned.  The  right  of 
property  is  perfectly  changed:  2  Pick.  261,  265;f  Patapsco  Ins. 
Co.  T.  Souihgaie  etal.,5  Pet.  604,  at  p.  628. 

In  Robertson  y.  CartUhers,  2  Starkie,  in  1819,  page  601,  Abbott, 
O.  J.,  remarks,  that  the  question  is  not  whether  by  possibxliiy, 
if  a  different  conduct  had  been  pursued  by  the  master,  the  ship 
might  not  eventually  have  been  saved,  but  whether  exercising 
the  best  discretion  he  could  upon  the  subject-matter,  he  was  not 
justified  in  abandoning  the  ship  without  entering  into  a  nice  and 
minute  calculation.  He  certainly  must  not  act  hastily  and  at 
random.  He  must  exercise  the  same  judgment  and  discretion 
as  if  the  ship  had  been  uninsured.  See  Dacosta  v.  Newnham,  2 
T.  R.  408;  1  Camp.  541;*  Thompson,  v.  Rowcrofi,  4  Bast,  84; 
Leatham  et  al,  Bairs,  v.  Terry,  8  Bos.  &  Pul.  479;  McArtky  v, 
Jbel,  5  East,  388;  Everth  v.  Smith,  2  Mau.  &  Sel.  278.  There 
were  further  instructions  to  the  jury  that  the  master  might  refer 
the  question  of  salvage,  unless  his  so  doing  under  the  facts,  was 
evidence  of  fraud  or  negligence  on  his  part,  and  that  if  there 
were  no  means  of  making  the  necessary  repairs  at  the  portwhere 
the  vessel  was,  and  if  from  the  troubled  state  of  the  country  and 
the  smallness  of  the  port  of  Jacksonville,  near  where  the  vessel 
was,  the  master  could  not  raise  necessary  funds,  and  if  the 
claim  of  salvors  amounted  to  the  greater  part  in  value  of  the 
vessel,  the  master  was  justified  in  causing  her  to  be  sold. 

Notwithstanding  our  desire  to  make  all  just  allowances  for 
the  difficully  of  deciding  absolutely  right  by  masters  of  vessels 
in  embarrassing  cases  occurring  in  foreign  countries,  we  con- 
eider  that  the  authority  of  the  master  to  put  in  peril  the  inter- 
ests of  the  owner  in  the  ports  of  the  United  States  must  be 
narrowly  watched.  We  readily  admit  that  salvors  have  a  lieu 
on  the  property  saved.  But  upon  what  is  disclosed  by  the  re- 
port, we  do  not  perceive  what  was  the  special  purpose  for  enter- 

1.  OoUgan  t.  London  An.  O:  8.  (Tordon  t.  Mau.  M,  dk  F,  Im.  O: 

9.  S.  0.,  8  Btng.  (H.  0.)  M6.  4.  Pamndtr  t.  2bdftimler. 
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ing  into  a  reference  as  to  the  salvage  mthout  consulting  Us 
owners.  The  vessel  was  removed  from^the  bar;  the  lien  of  the 
salvors  remained.  The  mails  went  regularly.  Communications 
could  have  been  made  to  the  owners.  The  tribunals  of  justice 
were  open  for  ascertaining  the  amount  of  salvage,  which  should 
have  been  allowed  upon  something  like  legal  principles.  The 
salvors  could  libel  the  vessel  for  compensation.  St.  Augustine 
is  not  more  than  one  hundred  miles  from  Jacksonville.  To  St 
Augustine  resort  might  have  been  had  to  the  district  court,  to 
which  properly  appertains  jurisdiction  in  cases  of  this  nature. 
Had  the  owners  been  consulted,  and  authorized  the  reference, 
though  the  amount  awarded  by  the  referees  or  arbitrators  would 
not  be  conclusive  on  the  underwriters,  yet  the  fair  exx)enditure 
of  a  just  compensation  for  salvage  might  go  to  show  that  the 
damage  sustained  exceeded  fifty  per  cent,  of  the  value  of  the 
vessel,  and  in  that  way  constitute  a  constructive  total  loss. 
But  considering  the  very  great  danger  there  would  be  to  the  in- 
terests of  commerce  if  facilities  should  be  extended  for  depriv- 
ing owners  of  their  vessels  under  imaginary  necessity,  indulged 
by  a  master,  without  consulting  the  owners,  for  resorting  to 
referees  to  settle  questions  of  salvage,  when  our  own  judicial 
tribunals  could  be  applied  to,  and  at  so  short  a  distance  as  St.  Au- 
gustine was  from  the  place  of  injury,  we  are  all  of  opinion  that, 
under  the  circumstances  of  this  case,  we  can  not  sustain  the  in- 
struction, ''  that  the  master  might  refer  the  question  of  salvage, 
unless  his  so  doing  under  the  facts  was  evidence  of  fraud  or 
negligence  on  his  part." 

The  right  of  the  master  to  sell  is  implied  from  the  nature  of 
the  case  when  the  injury  to  the  vessel  is  so  great,  and  the  neces- 
sity so  urgent,  as  to  justify  this  extraordinaiy  measure.  It  is  a 
power,  as  held  by  the  supreme  court  of  the  United  States,  in 
the  case  cited  from  5  Pet.  604,  to  be  exercised  with  great  cau- 
tion and  only  in  extreme  cases;  and  it  is  said  there,  that  the 
difficulty  in  all  these  cases  consists,  principally,  in  the  applica- 
tion of  the  rule  to  a  given  case,  and  not  in  determining  what 
the  rule  is.  The  professional  skill,  the  due  and  proper  diligence 
of  the  master,  his  opinion  of  the  necessity,  and  the  benefit  that 
would  result  from  the  sale  to  all  concerned,  would  not  justify 
the  sale,  unless  the  circumstances  under  which  the  vessel  was 
placed,  rendered  the  sale  necessary  in  the  opinion  of  the  jury. 
Still  the  objections  against  the  sale  in  this  case  are  decisive. 
They  arise  from  the  hasty  assent  of  the  master  to  the  reference, 
which  we  can  not  approve,  and  to  meet  the  expenses  of  the  sal- 
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TBge  awarded  on  that  sabmission,  by  the  sale,  mthont  any  ad- 
Tice  or  consultation  of  the  owners.  The  vessel  was  afloat  and 
repaired.  From  the  view  which  we  have  taken  of  the  case,  it  is 
not  necessary  to  consider  now  the  question  of  abandonment. 

We  think  it  highly  proper  that  the  verdict  be  set  aside  and  a 
new  trial  granted. 

AoBiBMXNT  TO  AsBiTaATK  DOES  NOT  OusT  CooBan  of  their  jnriidiotion: 
AUegrt  ▼.  Maryland  Ins,  Co,,  14  Am.  Deo.  289,  and  note. 

Who  mat  Submit  to  ABsmukTioK:  HtUehins  y.  Johmon,  90  Am.  Deo.  02% 
and  note  with  cases  cited. 

Total  Loss,  What  CoNsnTUTBS:  Abbott  ▼.  Sebor,  2  Am.  Deo.  189;  Jlfoff' 
grath  ▼.  Churth,  Id.  173;  AbboU  y.  Broome^  Id.  187;  Wood  y.  lAneoln  Im. 
Oik,  4  Id.  163;  Dickey  y.  American  Int.  Co.,  20  Id.  763;  Aranzamendi  y.  La, 
hu.  Co.,  22  [d.  136. 

PowzB  ov  Mastzr  TO  SsLL:  Peirec  y.  Ocean  Ine,  Co,,  29  Am.  Deo.  667. 

Thb  pbikgzpal  gabs  is  oited  in  Trott  y.  City  In»,  Co,,  1  Clift  444,  and  ia 
CM  y.  Hew  England  etc,  Co,,  6  Gray,  204»  to  the  point  that  a  clause  In  the 
policy  of  insoranoe,  the  effect  of  which  wonld  be  to  oust  the  ooorfes  of  their 
{pfisdiotion,  ia  yoid. 


Hewett  v.  Buqk. 

[17  Maxu.  U7.] 

ICaana  ov  a  VaassL  mat  Bind  the  Owin&as  so  fsr  as  the  usual  empkqr- 
ment  of  the  yessel  in  the  carriage  of  goods  is  concerned,  bat  has  no  power 
to  pnrchase  a  cargo  on  their  aooonnt,  without  an  authorization  for  that 
purpose. 

AirraoBiry'  ow  Ship'b  Husband  to  bind  the  owners,  is  limited  to  contraota 
oonoeming  the  outfit,  care,  and  employment  of  the  yessel,  and  does  not 
eictend  to  the  purchase  of  a  cargo  on  their  account. 

Stidxnok  which  has  been  Submitted  to  the  Jubt  without  objeotiont  can 
not  be  complained  of  afterwards. 

AssuifPsiT  ftgamst  defendants  as  joint  owners  of  a  yessel,  to 
leoover  the  value  of  a  cargo  of  lime  purchased  by  the  master  on 
their  credit.  There  was  slight  eyidence  tending  to  show  an 
authorization  by  the  owners  to  make  the  purchase,  and  also  eyi- 
dence of  a  mercantile  custom,  that  when  no  cargo  could  be  ob- 
tained as  freight,  the  masters  of  yessels,  engaged  in  employ* 
memts  such  as  that  of  defendants,  purchased  cargoes  on  theix 
owners'  credit    Defendants  had  verdict. 

H.  C.  Lowell,  for  the  plaintiff. 

J*  8*  AbhoU,  for  the  defendants. 

By  Court,  Shsflet,  J.  The  master  may  bind  the  owners  by 
his  contracts  relating  to  the  usual  employment  of  the  vessel  in 
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the  carriage  of  goodfl,  but  has  no  power  as  sach  to  purchase  a 
cargo  on  their  account:  4  Oreenl.  264;'  8  Id.  356;'  14  Me.  183.* 
If  the  owners  have  permitted  the  master  to  purchase  on  their 
account,  or  have  ratified  such  acts,  when  they  became  known  to 
them,  they  would  by  such  a  course  of  dealing  hold  him  out  as 
their  agent,  authorized  to  purchase,  and  they  would  be  bound 
by  his  acts.  But  the  shopkeepers  in  a  Tillage  might  as  well  un- 
dertake to  set  up  a  usage  to  trust  every  man's  servant  to  con- 
tract debts  for  his  master  without  authority,  as  the  dealers  in 
lime,  or  any  other  article  in  a  particular  place,  a  usage  to  sell  to 
to  masters  of  vessels  without  authority  from  the  owners,  and 
thereby  bind  them.  The  cases  referred  to  by  the  counsel  for 
the  plaintiff  do  noj;  authorize  the  proof  of  mercantile  usage,  or 
the  course  of  business  in  a  particular  place,  for  such  a  purpose. 
The  ship's  husband,  or  managing  owner,  may  bind  the  owners 
for  the  outfit,  care,  and  employment  of  the  vessel,  but  he  has 
no  power  to  purchase  a  cargo  on  the  credit  of  the  owners:  Bdl 
V.  Humphries,  2  Stark.  286. 

The  plaintiff  was  permitted  to  prove  any  authority  given  to 
the  master,  or  to  the  managing  owners,  either  by  the  acts  or 
declarations  of  those  to  be  charged  by  them;  and  such  testimony 
being  submitted  to  the  jury,  failed  to  satisfy  them  that  any  au- 
thority, other  than  such  as  the  law  imparted  to  the  master  or 
managing  owners,  was  given.  It  is  not  necessary  to  consider 
whether  the  defendants  were  relieved  from  their  liability  as 
owners,  on  the  ground  that  the  vessel  was  taken  on  shares  by  the 
master,  as  the  case  was  not  presented  to  the  consideration  of  the 
jury  in  such  a  manner  as  to  relieve  them  from  liability  for  that 
cause.  When  counsel  has  read  and  made  use  of  a  paper  to  the 
jury  without  objection,  he  can  not  complain  that  tb^  are  per* 
mitted  to  receive  it  as  testimony  in  the  case. 

The  instructions  requested  ought  not  therefore  to  have  been 
given,  and  those  which  were  given  were  correct. 

Exceptions  overruled. 

LiABiLmr  or  Owners  tor  Aoib  ot  Master:  Putvia  v.  Tunmo^  2  Am.  Deo. 
664;  RetfnoUU  v.  Toppan,  8  Id.  110;  Ward  v.  Chrten,  16  Id.  437|  Maipiea  v. 
MeKown,  20  Id.  270;  Arajfo  ▼.  Ourrett,  Id.  286,  and  note;  Keene  ▼.  lAaaniit 
26  Id.  197. 

The  PRcrciPAL  cask  is  cited  in  Edwin  v.  Naumkeag  etc  Co.,  1  CiifL  390^ 
to  the  effect  that  the  owner  of  a  vessel  is  bound  by  the  oontcaot  of  the  mastei 
when  acting  within  the  scope  of  his  aathority. 

1.  Thtmpton  ▼.  Snow;  S.  C,  16  Am.  Deo.*a68.  3.  BUbom  ▼.  OmrMu 

t.  JTMlUritT.  DmOap:  B.  O..  SI  AoLDee.  46. 
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LxTDWiG  V.  Fulleb. 

[17  Mazsc  103.] 
DiLIVSBr  D  NlCSBSABT  TO  COUPLSTX  A  SaLB,  BO  fUT  ss  thft  righti  of  • 

Moond  pnrchtter  or  jadgment  creditor  wiihoat  notice  an  ooooemed. 

SosaiQinnfT  Pubchasibs  ob  Judomeut  Cbxditobs  with  Notiob  of  a  prior 
Mle  before  their  righti  attMshed,  can  not  attack  such  aale  for  want  of  do- 
livery. 

Shxbiff  Actino  tob  a  Judoubnt  Cbkditor,  if  he  proceed  without  an  in* 
demnity,  it  peraooally  liable  for  the  enforcement  of  an  execution  againti 
the  property  of  another. 

Tbespass  againBt  a  eheriff  for  selling  plamtiffs  moiety  bf  a 
Tessel.  Plaintiff  was  a  purchaser  of  the  vessel,  by  a  bill  of  sale, 
prior  to  its  having  been  taken  on  execution.  The  defendant 
sought  to  justify  by  showing  that  the  prior  sale  had  been  unac- 
companied by  deliveiy.  Thefurtherfaotsappear  in  the  opinion. « 
Defendant  had  verdict. 

F.  AUen  and  Seed,  for  the  plaintiff. 

E*  Smiiht  for  the  defendant. 

By  Court,  Shsflet,  J.  The  general  rule  of  law  is,  that  the 
payment  of  the  price  is  sufficient  to  complete  the  sale  between 
the  seller  and  purchaser;  but  as  it  respects  a  second  purchaser 
or  creditor  having  no  notice,  a  deHveiy  is  necessary:  Edwards 
V.  Harben,  2  T.  B.  587;  Mair  v.  Glermie,  4  Mau.  &  Sel.  240;  Lan^ 
fear  v.  Sumner,  17  Mass.  117  [9  Am.  Dec.  119];  Skwmway  v. 
RuUer,  7  Pick.  66;  Cobb  v.  HaaheU,  14  Me.  303  [81  Am.  Dec.  66]. 
The  question  what  constitutes  a  deliveiy  is  still  left  open,  and 
it  is  often  of  difficult  solution.  Where  the  goods  are  so  situ- 
ated, that  a  deliveiy  can  not  be  made  at  the  time  of  sale,  as  a 
vessel  at  sea,  a  deliveiy  of  such  evidence  of  titie,  as  the  seller 
possesses,  is  sufficient  until  the  purchaser  can  obtain  possession: 
Lempriere  v.  Paaley,  2  T.  B.  486;  Oardner  v.  HowUmd,  2  Pick. 
603.  And  where  goods,  though  not  at  sea,  are  not  in  the  actual, 
but  in  the  constructive,  possession  of  the  seller,  as  goods  in 
another's  warehouse,  or  logs  in  a  river,  and  where  it  would  be 
veiy  difficult  on  account  of  the  weight  or  bulk,  as  a  vessel  on 
the  stocks,  and  in  other  cases  of  a  peculiar  character,  what  is 
denominated  a  cfjmbolical  deliveiy  is  sufficient,  and  this  requires 
the  performance  of  such  an  act  as  shows,  without  any  other  act 
to  be  performed,  that  tlie  purchaser  has  a  right  to  take  posses- 
sion, and  that  the  right  of  the  seller  to  control  the  properiy  has 
teiminated:  JSarman  v.  Anderson,  2  Camp.  248;  Maniony.  Moore, 
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7  T.  R.  67;  BMingsworth  v.  Napier,  8  CaL  182  [2  Am.  Dec.  268]; 
WUkes  V.  Ferri8,  5  Johns.  335  [4  Am.  Dec.  364];  Jeio^  t. 
Warren,  12  Mass.  300  [7  Am.  Dec.  74];  Badlam  v.  Tvjcker,  1 
Pick.  389  [11  Am.  Dec.  202];  Eolmea  v.  Crane,  2  Id.  607.  The 
reason  why  a  sale,  when  the  price  is  paid,  is  not  good  as  respects 
other  parties  without  a  delivery  is,  that  the  law  regards  the  pur- 
chaser as  in  fault,  and  as  acting  imfairly  and  fraudulently  in 
allowing  the  seller,  by  retaining  the  possession,  to  hold  out  the 
apparent  eyidence  of  ownership,  and  thereby  induce  others  to 
purchase  or  to  credit  him  to  their  injury:  Tujyne^s  case,  8  Go. 
80;  Lingam  v.  Biggs,  1  Bos.  &  Pul.  87.  Hence  if  a  third  party 
claiming  title,  had  notice  of  such  sale  before  his  rights  accrued, 
he  can  not  allege  any  defect  in  the  sale  for  want  of  a  delivery, 
because  he  was  not  injured  by  it:  Steel  y.  Broum,  1  Taunt.  381; 
Wooderman  v.  Baldock,  8  Id.  676;  Eobinson  t.  McDonneU,  2 
Bam.  &  Aid.  134. 

It  must  be  admitted  that  the  strength  of  the  reasoning  upon 
which  the  rule  rests,  that  there  must  be  a  delivery  as  respects 
other  parties,  has  been  greatly  impaired  in  this  and  other  states, 
where  the  common  law  has  been  so  modified  as  to  allow  the 
purchaser  to  prove,  that  the  sale  was  not  fraudulent,  where  pos- 
session did  not  accompany  and  follow  it.  What  will  amount  to 
proof  of  delivery,  has  been  the  subject  of  much  discussion;  and 
it  is  rendered  more  difficult,  and  would  probably  be  found  im- 
practicable to  state  any  general  rule  applicable  to  all  cases,  es- 
pecially in  those  states,  where  the  law  has  been  so  modified  as 
not  to  require  an  actual  and  permanent  change  of  possession; 
and  where  delivery  is  therefore  rather  nominal  and  symbolical 
than  actual.  But  because  the  reasoning  upon  which  the  rule  of 
law  was  established  does  not  operate  as  formerly,  and  the  rule 
itself  is  less  convenient  in  practice,  that  does  not  authorize  a  court 
of  law,  contrary  to  a  uniform  course  of  decisions,  to  declare  that 
the  rule  no  longer  exists.  However  one  may  regret,  that  a 
modification  of  one  rule  of  law  should  be  found  to  impair  the 
reason  upon  which  another  rule  was  established,  it  may  afford 
a  lesson,  that  when  one  is  dealing  with  the  common  law,  stare 
decisis  is  judicial  wisdom.  And  if  experience  has  taught,  that 
this  modification  has  been  productive  of  litigation,  and  afforded 
greater  facilities  for  the  commission  of  frauds,  it  would  lead  to 
a  like  conclusion.  It  will  be  perceived,  that  these  remarks  do 
not  apply  to  cases  arising  under  the  statute  of  frauds,  where  an 
attempt  is  made  to  establish  a  title  between  the  parties  to  the 
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contract,  by  proof  of  deliveiy,  without  any  memoxandmn  in 
writing,  or  payment  of  the  price. 

The  seller  in  this  case,  in  making  a  disclosure  of  his  afiGEurs 
under  oath,  stated  in  the  presence  of  his  creditor  for  whose  ben- 
efit the  defendant's  deputy  seized  the  property,  that  he  had  sold 
his  half  of  the  vessel  to  the  plaintiff.  This  was  as  early  as  the 
third  of  May,  and  the  property  was  not  seized  until  the  twenty- 
first  of  August  following.  The  creditor  having  before  known 
that  the  vessel  had  been  sold  to  the  plaintiff,  can  not  object  to 
the  title  on  account  of  the  want  of  delivery.  The  case  certainly 
exhibits  strong  indications  of  fraud,  and  for  such  a  purpose  the 
fact,  that  the  seller  continued  to  possess  and  control  the  prop- 
erty, may  be  proved  and  considered;  but  afa  the  case  is  now  pre- 
sented, the  jury  have  found,  that  the  sale  was  not  fraudulent, 
and  the  creditor,  thus  affected  with  knowledge,  is  not  entitled 
to  defeat  a  bona  fide  sale  for  want  of  delivery.  The  cases  re- 
ferred to  by  the  counsel  for  the  defendant,  to  show  that  the 
creditor  is  not  precluded  from  taking  advantage  of  that  defect, 
only  decide,  that  attaching  creditors,  who  are  not  supposed  to 
know  whether  any  judgment  will  be  obtained  or  title  acquired, 
are  not  affected  by  a  knowledge  of  each  other's  proceedings; 
and  that  one  may  attach,  when  he  knows  that  his  debtor  is 
about  making  a  sale,  having  no  knowledge  that  the  title  has 
actually  passed  from  him.  It  is  also  insisted,  that  the  officer, 
not  appearing  to  have  been  instructed  or  indemnified,  is  not  to 
be  affected  by  the  knowledge  of  the  creditor.  The  officer  acts 
only  for  the  benefit  of  the  creditor,  and  if  he  should  proceed 
without  an  indemnity  and  suffer  by  it,  the  loss  must  be  imputed 
to  his  own  neglect  to  take  security.  He  is  not  more  favorably 
situated  than  the  creditor:  Wooderman  v.  Bcddockf  8  Taunt.  676; 
Parsons  v.  Dickinson,  11  Pick.  352.  For  these  reasons  it  is  not 
necessary  to  consider  the  testimony  tending  to  prove  either  an 
actual  or  constructive  delivery. 

Exceptions  sustained,  and  a  new  trial  granted. 


Continued  Changs  of  Possession  is  Kbcessabt  to  a  Tkansfer  as  against 
a  tubseqaent  pnrchaaer  or  jadgment  creditor:  See  the  caaea  In  this  aeries  col- 
lected in  the  note  to  Strttper  y.  Echariy  30  Am.  Dec.  202,  and  French  y.  HaU, 
32  Id.  941. 

LiABiuTT  or  Sheuvf  fob  liEvmra  on  Pbopkbtv  or  a  Stranosb:  Otoiii^i 
r.  Frier^  12  Am.  Dea  99S,  and  note. 
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State  v.  Douglas. 

[17  UitME,  198.] 

IvDnmairr  Lns  nr  uxhxb  Oomrrr  whxbb  Goodo  SiOLnr  in  one  oofoa^ 
«r«  oaHod  into  another. 

iKDionunrr  for  stealing  a  yoke  of  oxen  in  the  county  of  lin- 
ooln.  The  proof  was  that  the  oxen  were  stolen  in  the  county  ot 
Kennebec,  and  thence  driven  to  Lincoln  and  sold.  Defendant, 
was  convicted. 

F.  AHen,  for  the  defendant. 

Emery,  €Morney^general,  for  the  state. 

By  Court,  Wsstok,  0.  J.  It  has  long  been  an  established  piin-^ 
dple  of  law,  that  if  goods  are  stolen  in  one  county,  and  carriedi 
by  the  guiliy  pariy  into  another,  he  may  be  indicted  for  the  lar- 
ceny in  either  county.  This  was  recognized  by  the  court  in  T7ie 
OommonweaUh  v.  Andrews,  2  Mass.  17  [3  Am.  Dec.  17].  It  was- 
there  however  insisted,  that  the  rule  did  not  apply  where  the 
goods  were  first  stolen  in  another  state,  but  this  distinction  was 
overruled.  And  in  The  GommonweaUh  v.  GtiUins,  1  Id.  II69 
Sedgwick,  J.,  says,  stealing  in  one  county,  and  bringing  the 
stolen  goods  into  another,  .was  always  holden  to  be  felony  in 
both  counties.  The  case  of  The  GommonweaUh  v.  DewiU,  10  Id. 
164,  is  a  direct  decision  to  the  same  effect. 

The  exceptions  are  overruled  and  the  case  remitted  to  the- 
court  below. 

VxNUs  nr  ak  ImaoxMSirr  must  bb  Lazd  in  the  ooonty  whenin  the 
WM  ooounittedi  Peopk  v  Mather,  21  Am.  Dea  122. 


Odlin  v.  Stetson. 

[17  Mazhb,  UA.] 
AXTOBNXY  GAir  NOT  BB  EbQUIRED  TO  PebTOBM  THB  DuTIBB  OB  A  NOTABT 

without  a  tpeoial  engagement  to  that  effect,  unless  his  oonxse  of  bnsineai- 
authorizes  those  employing  him  to  expect  that  he  will  do  so. 

AVTOBNBY   IS  KOT  LlABLB    FOB   FaILUBB   TO    ChaBOB    AN    InDOBSER   On   a 

promissory  note,  left  with  him  for  collection  before  the  same  was  dne, 
without  proof  of  special  instructions  so  to  do,  or  that  such  was  the  amal 
oourse  of  business,  when  both  the  maker  and  indorser  liye  at  a  distanoe 
from  his  place  of  business. 

Action  on  the  case  to  charge  defendants  for  a  breach  of  their 
duty  as  attorneys,  in  failing  to  charge  the  indorsers  of  a  promia» 
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Bcarj  note  left  -with  them  for  collection  before  it  was  doe.  The 
maker  of  the  note  lired  thirty  miles,  and  the  indorser  serenty- 
five  miles,  from  defendants'  place  of  bosinees.  The  further  facts 
appear  in  the  opinion. 

FoUer,  tor  the  plaintifb. 

D.  T.  JetoeU,  for  the  defendants. 

• 

By  Court,  Sheflet,  J.  When  a  person  offers  his  senices  to 
the  public  in  any  business,  trade,  or  profession,  there  is  an  im- 
pUed  engagement  with  those  who  employ  him,  that  he  will  per- 
form the  business  intrusted  to  him  faithfully,  diligently,  and 
skillfnUy.  And  if  he  fails  to  do  so,  he  is  answerable  for  the 
damages  Buffered  by  reason  of  such  neglect.  This  engagement 
is  limited  however  by  the  nature  of  the  business,  and  often  also 
by  its  being  carried  on  only  in  a  particular  place.  Thus  an  in« 
sorance  or  ship-broker  resident  in  a  certain  city  would  not  be  ex- 
pected to  effect  insurance  or  obtain  a  freight  in  a  distant  dtj, 
unless  such  were  proved  to  be  his  usual  course  of  business,  with- 
out a  special  undertaking  to  do  it.  So  a  notary  can  not  be 
expected  to  perform  the  duties  of  an  attorney,  or  an  attorney 
those  of  a  notary,  without  some  special  engagment,  unless  there 
be  proof  of  a  combination  of  these  employments  or  of  a  course 
of  business  authorizing  those  employing  him  to  expect  that  he 
will  do  so. 

The  case  finds,  that  the  defendants  were  not  notaries;  and  it 
does  not  appear,  that  they  had  so  conducted  their  business  as  to 
authorize  any  one  to  expect  them  to  act  in  any  other  character 
or  manner  than  is  usual  for  attorneys.  The  court  must  under- 
stand from  the  law,  and  from  the  customary  course  of  business 
as  exhibited  in  cases  coming  before  them,  that  negotiable  paper 
is  placed  in  the  hands  of  a  notary  or  special  agent  to  have  the 
necessary  presentment  made  and  notices  given.  Cases  may  and 
do  occtu:,  where  an  attorney  acts  also  as  a  notary,  and  where 
also  an  attorney  is  called  upon  for  advice  respecting  the  manner 
of  performing  these  duties;  and  he  may  in  such  and  probably  in 
other  cases  undertake  to  have  them  properly  done,  and  in  such 
cases  he  will  be  responsible.  The  defendants  were  established 
in  business  in  Bangor,  and  they  could  no  more  be  expected, 
without  any  agreement  to  do  so,  to  perform  duties  out  of  court 
in  a  distant  place  in  the  same  county,  than  a  broker  or  trades- 
man  having  an  established  place  of  business  could  be.  The  note 
having  been  left  with  them  before  it  became  payable,  an  infer- 
.ence  is  drawn,  that  they  must  have  known,  that  it  was  the  desire 
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and  expectation  of  the  holders,  that  the  liability  of  all  parties 
to  it  should  be  preserved.  There  may  however  be  notes  es- 
teemed by  the  holders  to  be  so  well  secured  by  the  names  of  the 
makers,  that  they  would  not  desire  to  incur  the  expense  of  a 
special  messenger  to  make  a  demand  at  a  distant  place  for  the 
pui'pose  of  retaining  the  liability  of  the  indorser.  And  others, 
where  the  remedy  against  the  indorser  is  known  to  be  of  little 
or  no  importance. 

As  no  intimation  was  given  when  the  note  was  le^  that  the 
maker  was  not  x>erfectly  able  to  pay,  or  that  the  indorser  was  of 
ability,  or  that  anything  more  was  desired  or  expected  than  the 
usual  course  of  suing  out  the  writ  and  making  efforts  to  secure 
the  debt  in  case  of  neglect  to  pay  at  maturity,  the  defendants 
were  not  boimd  to  believe,  that  any  unusual  expense  was  to  be 
incturred,  or  that  an  unusual  course  for  an  attorney  was  to  be 
pursued.  Without  any  proof,  that  it  was  within  the  usual 
course  of  business  at  that  place,  and  without  any  instructions 
to  present  the  note  to  the  maker  and  notify  the  indorser,  or  any 
knowledge  that  it  was  important  for  the  interest  of  the  plaint- 
iffs that  it  should  be  done,  and  without  funds  to  pay  the  ex- 
penses, the  defendants  can  not  be  regarded  as  having  undertaken 
to  make  such  a  presentment  at  a  place  thirty  miles  distant  from 
their  place  of  business.  It  is  said  they  might  have  notified  the 
indorser  by  addressing  a  notice  to  him  through  the  post-offioe; 
but  such  a  notice,  without  a  presentment,  would  have  been 
whoUy  ineffectual. 

Plaintiffs  nonsuit. 


Liability  or  Attornbt  tor  Nbolect:  See  OUberi  v.  WiUUtnUf  5  Am. 
Deo.  77;  Lynch  v.  CammonweaUh,  16  Id.  582;  lUeh  v.  SeoU,  34  Id.  86,  and 
note. 


Weston  v.  Hight. 

[17  MaINB,  287.] 

Donatio  Gauba  Mortis  snisT  be  Made  dubino-  a  Last  iLLzmay  and  ii 

revoked  by  the  donor's  subsequent  recovery. 
Indobsembnt  of  a  PaoBnasoRT  Note  can  not  Conbtxtutb  a  domtHc 

mortiSf  ao  as  to  charge  the  donor's  estate. 

AssuHPSiT.    The  opinion  states  the  facts. 
Tenney,  for  the  plaintiff. 
WeUSf  for  the  defendant. 
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By  Court,  Euebt,  J.  As  the  note  was  lost  after  the  com- 
mencement of  the  action,  parol  proof  was  rightfully  received  of  its 
contents  and  of  the  indorsement.  The  note  was  dated  Februaiy 
15, 1832,  given  by  Joshua  Gould  to  Hanson  Hight,  or  his  order, 
for  two  hundred  and  seventy  dollars,  payable  in  two  years  from 
April  then  next,  with  interest  annually.  And  a  memorandum 
was  made  upon  the  back  of  the  note  substantially  as  follows, 
March,  1832:  "  For  a  valuable  consideration,  I  hereby  assign  the 
within  note  to  Abigail  Weston,  my  daughter,  to  be  collected  for 
her  own  use  and  benefit;  and  I  hereby  assign  to  her  the  same 
security  which  I  hold  for  the  payment  of  said  note."  The 
memorandum  was  signed  by  said  Hanson  Hight.  And  on  July, 
1835,  before  the  commencement  of  this  action,  said  Abigail  and 
her  husband,  George  B.  Weston,  indorsed  the  note  to  the 
plaintiff  without  recourse  to  them.  The  consideration  of  the 
note  was  a  bond,  which  the  intestate  gave  to  said  Gould,  to  con- 
vey certain  real  estate,  owned  by  the  intestate,  on  Gould's  pay- 
ing this  and  other  notes.  It  was  proved,  that  Gould  was  not 
supposed  to  have  attachable  property,  which  was  visible,  in  his 
hands  for  several  years  last  past.  An  action  was  commenced  on 
the  note  by  George  B.  Weston  and  wife,  in  their  names,  against 
the  defendant  as  administrator,  and  they  failed  in  proof  before 
the  juiy,  and  became  nonsuited,  after  which  they  transferred 
the  note  to  the  plaintiff.  G.  B.  Weston  testified,  that  on  the 
first  day  of  May,  1834,  he  presented  the  note  to  said  Gould  and 
demanded  payment,  which  was  refused,  and  on  that  day  he 
notified  the  defendant  that  the  note  had  been  presented  to  Gould 
and  payment  refused,  and  demanded  of  the  defendant  payment 
of  the  note,  or  a  conveyance  of  the  real  estate,  and  defendant 
told  him  he  should  not  have  the  land.  In  the  June  following, 
the  defendant  told  him  he  should  not  have  the  land,  but  would 
pay  the  note.  The  testimony  of  said  Abigail  Weston  was,  that 
the  intestate  indorsed  the  note  to  her,  and  that  the  substance  of 
the  indorsement  was,  that  she  should  have  the  same  indemnity 
that  he  had.  He  said  the  note  was  good,  and  that  the  land  was 
holden  for  it,  and  if  Gould  did  not  pay  the  note,  of  which  he 
seemed  suspicious,  that  she  might  have  the  land  for  which  the 
note  was  given,  if  she  chose,  or  the  heirs  would  pay  her  the 
amount  of  said  note,  and  keep  the  land. 

This  is  not  a  case  of  donatio  causa  mortis.  It  was  not  made 
in  the  last  sickness  of  the  intestate.  The  note  was  given  to 
Abigail  Weston  by  the  intestate,  in  March,  1832,  when  he  was 
sick  and  expected  to  live  but  a  little  while;  but  he  got  better 
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and  attended  to  his  business  until  December,  1882,  when  he 
was  taken  sick  again,  so  as  to  be  confined  to  his  house,  and  soo& 
after  died.  His  disorder  was  consumption.  It  is  truly  said  to 
be  a  most  flattering,  deceptive,  and  fatal  disease.  It  is  known 
to  continue  for  years,  but  with  intervals  of  such  portions  of 
seeming  health  that  it  has  little  effect  upon  the  mental  powers, 
and,  as  in  this  instance,  not  to  incapacitate  the  sufferer  from  ai» 
tending  to  his  business.  The  veiy  ground  upon  which  donations 
of  this  description  are  supported  failed.  There  was  such  a  sub* 
sequent  recoveiy  as  vacated  the  gift. 

In  HoUiday  v.  Atkinson  et  ol.,  Eafn^  5  Bam.  &  Gress.  501  (in 
1826),  Abbott,  C.  J.,  says,  a  promissory  note  is  not  good  as  a 
dcmaiio  causa  mortis;  and  in  Parish  t.  Stone,  14  Pick.  198  [25 
Am.  Dec.  878],  it  was  held,  that  the  delivezy  of  a  donor's  own 
note,  payable  to  the  donee,  can  not  constitute  a  donalio  mortis 
cansa  to  the  donee.  Nor  would  the  equalizing  the  distribution 
of  one's  estate  after  his  decease  be  a  sufficient  consideration  for 
a  contract  by  him  to  pay  money.  The  attempt  here  is  to  charge 
the  administrator  by  reason  of  the  indorsement  of  the  note. 
We  are  not  aware  that  this  would  in  general  be  greater  ground 
for  claim  against  him,  than  if  the  note  of  the  testator  had  been 
directly  given  to  his  daughter.  We  are  &rther  satisfied  that  if 
the  testimony  of  George  B.  Weston  was  credited,  the  demand 
and  notice  were  seasonably  made.  There  was,  however,  con- 
tradictoiy  evidence,  and  the  case  is  presented  to  us,  under  som» 
peculiar  circumstances.  We  x)eroeive  in  a  certain  extent  of  the 
evidence,  an  almost  certain  foimdation  for  the  claim  of  the 
plaintiff,  and  in  a  little  farther  advance,  an  unquestionable  de- 
struction of  it.  Looking  yet  farther  we  apprehend  a  possibility, 
that  injustice  may  be  done  to  the  plaintiff  from  the  want  of  a 
full  exhibition  of  all  the  facts  which  may  truly  exist.  An  ar- 
rangement was  made  by  consent  to  bring  tiie  case  before  us;  and 
as  our  desire  is  to  do  full  justice  to  the  parties;  perceiving  that 
there  may  have  been  such  a  release  of  the  right  and  interest 
which  Weston  and  his  wife  had  in  Hight's,  the  intestate,  estate, 
by  way  of  advancement,  as  might  constitute  a  good  consider- 
ation for  the  indorsement  of  the  note  to  hold  the  administrator 
responsible;  we  deem  it  important  to  set  aside  the  nonsuit  and 
grant  a  new  trial,  so  that  the  real  truth  may  be  made  manifest. 

Donatio  Causa  Mobtis  is  Bsvoked  by  Donor's  BsoovniT:  Priesier  v. 

Priester,  23  Am.  Deo.  191. 

Indobsement  o»  a  Promissobt  Notb,  as  a  Donatio  Causa  Hobtis,  it 
not  binding  on  donor's  estate:  Bradley  v.  Hunt,  23  Am.  Dec  697,  and  nota. 
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HiMON  V.  SOXJTHWIOK. 

[17  UAXSm,  a08.] 

VMOMom  TO  Pat  upoir  thx  Pxbtobkancb  or  ak  Aot,  by  whioli  tbo  pram- 
SMe  ii  injured,  becomes  binding  when  the  act  is  perfonned. 

KSW  TBUL  will  BB  QbAMTBD   TOft   MiSOONDVOT   OF  A    JUBOB,  ^Hien  tlM 

least  attempt  appears  on  the  part  of  the  preysiling  party,  to  seek  and 
inflnenoe  the  Joror. 
Maoosj>vcT  or  a  Jubor,  in  Bidino  Home  with  the  prevailing  party  dur- 
ing the  continuance  of  the  trial,  is  not  sufficient  ground  for  a  new  triaL 

AiwumwiT  on  the  folloinng  agreement:  ''July  16,  1829. 
IThereas  Benj.  Hilton  is  about  transferring  a  note  he  has  against 
me  for  two  thousand  five  hundred  and  twenty-four  dollars  and 
thirty-four  cents,  I  hereby  agree  that  in  case  I  obtain  a  discount 
on  said  note  in  the  payment,  that  I  will  account  and  pay  to  said 
Hilton  the  amount  which  I  get  discounted  thereon.  Joseph 
Southmck/'    The  further  facts  appear  in  the  opinion. 

WeOa  4md  E.  A.  SmUh,  for  the  defendant. 

BouteUe  and  Tenney^  for  the  plaintiff. 

By  Court,  Sheplbt,  J.  The  contxact  recites,  that  the  plaintiff 
ma  about  transferring  the  note,  and  the  defendant  promises  to 
account  to  him  for  what  he  should  get  discounted  in  the  pay- 
ment of  it.  That  it  ojierated  to  induce  the  plaintiff  to  sell,  and 
that  it  ivas  so  designed,  there  can  be  little  doubt.  The  plaintiff, 
on  the  following  day,  sold  the  note  at  a  large  discount.  A 
promise  to  pay  upon  the  performance  of  an  act,  by  which  the 
party  is  injured,  becomes  binding  when  the  act  is  perforped: 
Train  t.  CMd,  5  Pick.  385;  KempUm  y.  (7o^n,  12  Id.  129.  The 
contract  in  substance  provides,  that  if  the  defendent  was  not 
obliged  to  pay  all  that  should  be  due,  he  would  pay  sufficient  to 
the  plaintiff  to  make  up  the  whole  amount.  It  does  not  pro- 
Tide,  that  the  discount  should  be  obtained  in  any  particular 
mode  to  make  it  obligatory  on  the  defendant  to  pay  it  to  the 
plaintiff.  By  signing  the  assignment^  the  plaintiff  did  not  de- 
stroy the  negotiable  character  of  the  note,  which  might  after- 
ward be  legally  transferred.  The  effect  might  be  to  make  his 
signature  to  the  assignment  ineffectual,  unless  adopted  by  the 
indorsee,  but  not  to  destroy  a  contract  made  in  contemplation 
of  a  sale. 

There  is  a  motion  for  a  new  trial,  arising  out  of  the  alleged 
improper  conduct  of  the  plaintiff  in  his  attentions  to  one  of  the 
jurors.    In  the  case  of  CoUle  v.  Cotiie,  6  Greenl.  140  [19  Am. 
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Dec.  200],  where  the  party  conveyed  a  juror  to  the  house  of  hia 
friend  and  entertained  him,  it  appears  to  have  been  done,  not 
as  an  act  of  ordinary  and  neighborly  kindness,  while  in  this 
case,  although  under  the  circumstances  indiscreet  and  incorrect, 
it  does  appear  to  have  been  of  that  character.  In  that  case,  it 
appears,  from  the  remarks  of  the  judge  in  delivering  the  opin- 
ion, that  the  party  had  conversed  with  the  juror  respecting  the 
suit,  for  it  is  said,  "  he  sought  his  society,  and  attempted  to  im- 
press his  mind  with  the  justice  of  his  claim.'*  And  that  the 
party  sought  the  juror  in  an  unusual  manner.  These  considera- 
tions were  justly  regarded  as  sufficient  to  require  the  verdict  to 
be  set  aside. 

In  this  case  the  juror  must  be  understood  in  his  testimony  as 
denying  that  he  had  any  conversation  with  the  plaintiff  about 
the  action,  and  as  stating  that  the  occasion  of  his  riding  home 
with  the  plaintiff  was,  that  he  had  ordered  his  horse  to  be  sent 
to  him,  that  it  had  not  arrived  when  the  jury  was  discharged 
for  that  day,  that  he  inquired  for  a  passage,  and  was  informed 
by  the  plaintiff's  son  that  his  father  could  carry  him  home.  Al- 
though this  took  place  while  the  action  was  on  trial,  the  plaint- 
iff does  not  appear  to  have  sought  for  the  juror,  or  to  have  con- 
versed with  him  respecting  it;  and  he  did  not  go  out  of  his  own 
way  to  accommodate  the  juror.  And  yet  the  exercise  of  these 
acts  of  kindness  under  such  circumstances  is  suited  to  produce 
suspicion  that  the  juror  had  been  influenced  by  improper  motives, 
and  the  court  must  feel  a  want  of  perfect  confldence  as  much  to 
be  deplored  by  it  as  by  the  losing  party.  It  has,  however,  come 
to  tl^  conclusion,  not  without  doubt  and  hesitation,  that  the 
verdict  may  be  regarded  as  found  by  a  jury  free  from  improper 
influences.  But  U  such  practices  are  continued,  either  directly 
or  through  the  intervention  of  relatives  or  agents,  they  will  af- 
ford just  reason  for  the  conclusion  that  there  may  be  an  undis- 
covered influence  which  must  require  verdicts  found  under  such 
circimistances  to  be  set  aside.  If  there  appeared  the  least 
attempt  on  the  part  of  the  plaintiff  to  seek  and  influence  the 
juror,  the  verdict  would  be  set  aside.  But  without  any  such  at- 
tempt, there  does  not  appear  to  be  sufficient  cause  for  it. 

Judgment  on  the  verdict. 

Misconduct  of  Jubobs  as  Gbound  tor  Nbw  Triau— Among  tiie  aqoi- 
table  features  of  the  administration  of  justice,  whereyer  the  common  law  and 
systems  founded  thereon  prevail,  none  are  more  important  in  actual  prafatioe» 
or  more  conducive  to  a  determination  of  controversies  upon  their  merits, 
than  the  liberality  manifested  by  the  courts  of  allowing  new  trials  for  irreg- 
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ttlaritiee  and  misoondnct  of  the  jury,  or  of  individaal  members  thereof, 
wherebj  a  fair  and  impartial  deliberation  has  been  denied  to  the  unBuccess- 
fal  party.  To  warrant  the  setting  aside  of  a  yerdict,  however,  and  the  grant- 
ing of  a  new  trial  upon  such  groimds,  it  must  be  either  shown  as  a  fact,  or 
presumed  aa  a  conclusion  of  law,  that  injury  resulted  from  such  misconduct: 
JIfedler  y.^^tote,  26  Ind.  171;  WhdcheU  v.  State,  23  Id.  89;  Harrison  v.  Price, 
22  Id.  165;  Jiiley  v.  State,  9  Humph.  646;  LufOery,  State,  11  Id.  169;  Jack- 
mm  T.  SmUh,  21  Wis.  126;  KoeMer  v.  Cleary,  23  Minn.  325;  Jack  y.  State,  26 
Tez.  1;  Johnson  v.  Boot,  2  Cliff.  108;  Heieer  v.  Van  Dyke,  27  Iowa,  359; 
Woods  y.  Slate,  43  Miss.  364.  Bnt  where  it  is  conclusively  proved  that  the 
defeated  party  was  not  injured,  the  verdict  will  not  be  disturbed:  Hiompson 
T.  Stale,  26  Ark.  323;  McKenzie  v.  StaU,  Id.  334. 

lit  RxcxTViNO  ASD  Makinq  GoMMXTincATioirs. — Simply  conversing  with 
oatsiderB,  even  about  the  subject  of  litigation,  is  not  enough  to  warrant  a 
new  trial:  March  v.  Stale,  44  Tex.  64;  Foster  v.  Brooks,  6  Ga.  287;  Dams  v. 
Lownum^  9  Id.  504*  Burtine  y.  State,  18  Id.  534;  Epps  v.  State,  19  Id.  102; 
(hhron  v.  StaU,  20  Id.  752;  Jackson  v.  Jackson,  32  Id.  325;  Beins  v.  People, 
30  IlL  256;  Thrf/t  v.  Bedman,  13  Iowa,  25;  Barbour  v.  Archer,  3  Bibb,  8; 
WhiteT.  Wood,  8  Cush.  413;  Shea  y.  Lawrence,  I  Allen,  167;  Leach  v.  WiBntr, 
9  Id.  212;  Stewart  v.  Small,  5  Miss.  525;  Ned  v.  State,  33  Id.  364;  Jones  v. 
FoO,  30  N.  J.  L.  135;  Hager  v.  Hager,  38  Barb.  92;  Fowler  v.  TuUle,  4  Fost 
9;  StaU  v.  Ayer,  3  Id.  301;  State  v.  Tilghman,  11  Ired.  513;  Collier  v.  State, 
20  Ark.  36;  People  v.  Boggs,  20  CaL  432;  Pettibone  v.  PAe/jM,  13  Conn.  445. 
Although  a  different  doctrine,  especially  in  the  earlier  cases,  has  sometimes 
been  adhered  to:  Dana  v.  Boberts,  1  Boot,  134;  S.  C,  1  Am.  Deo.  36;  Lord 
Dekuner'a  com,  4  Harg.  St  Tr.  232;  Farrar  v.  Ohio,  2  Ohio  (N.  S.),  54;  Knight 
v.  Freeport,  13  Mass.  218;  Biley  v.  State,  9  Humph.  646;  State  v.  Andrews,  29 
Conn.  lOO.  But  the  rule  is  different  where  the  conversation  is  bad  with  the 
prevailing  party,  in  reference  to  the  litigation:  Perkins  v.  Knight,  2  N.  H.  474; 
BUehU  V.  Solbrooke,  7  Serg.  &  R.  458;  or  with  his  attorney,  either  about  the 
facts  or  the  law  applicable  thereto:  Martin  v.  Morelock,  32  111.  485;  Oleson  v. 
Meader,  40  Iowa,  662;  although  sleeping  in  the  same  room  with  counsel  is 
not  sufficient,  if  it  appear  that  there  was  no  such  conversation:  Martin  v. 
Mitchell,  28  6a.  382.  And  a  new  trial  will  be  granted  if  conversation  is  had 
with  a  witness  after  the  charge,  and  before  the  final  verdict:  State  v.  Brazil, 
Oa.  Deo.,  pt.  2, 107;  Luttretl  v.  Maysville  etc.  B.  B,,  8  B.  Mon.  291;  Meneh 
y.  BoHbock,  4  Phil.  68;  Simpson  v.  Kent,  9  Id.  30;  but  not  if  such  conversa- 
tion fails  to  bias  the  juror  for  or  against  either  party:  Mcllvaine  v.  WUkinsi  12 
K.  H.  474;  so  also  if  the  conversation  would  presumably  tend  to  increase  the 
damages  awarded:  TomUnson  v.  Derby,  41  Conn.  269.  The  defeated  party 
may,  however,  waive  his  right  to  a  new  trial  on  account  of  such  communica- 
tion, if,  after  knowledge  thereof,  he  goes  on  with  the  trial  without  objection: 
Fessenden  v.  Sawyer,  53  Me.  131. 

It  is  the  duty  of  the  officer  having  charge  of  the  jury  after  they  have  re- 
tired for  deliberation,  to  refrain  from  communicating  with  them,  except  for 
the  purpose  of  inquiring  if  they  have  agreed,  and  a  breach  of  such  duty  has 
been  held  sufficient  to  justify  the  granting  of  a  new  trial:  Nelms  v.  State,  21 
Miss.  500;  Cole  v.  Swan,  4  G.  Greene,  32;  and  actual  influence  in  such  case  need 
not  bo  shown,  if  the  means  of  approach  exist,  and  the  remarks  were  likely 
to  produce  influence:  Thomas  y.  Chapman,  45  Barb.  98;  Nesmith  y.  Clinton 
Fire  Ins,  Co,,  8  Abb.  Pr.  141;  Sam  v.  State,  1  Swan,  61.  Thus,  where  the 
sheriff  stated  to  the  jury  that  if  they  did  not  soon  agree  the  judge  would 
fisrry  them  with  him  into  another  county,  a  new  trial  was  granted:  GholsUm 
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V.  OhoUton,  31  Oa.  025.  The  application  of  thia  rale  has  been  sometimei 
laxed,  when  it  appeared  that  the  jury  were  not  in  fact  infloenoed:  8taU  ▼. 
Summen,  4  La.  Ann.  27;  Baher  y.  SimmoHB,  29  Barb.  196;  Pope  v.  Staie,  28 
MiBS.  211. 

The  expression  of  an  opinion,  before  the  rendition  of  the  Terdici,  has  been 
held  a  good  reason  for  a  new  trial:  Wiggin  v.  Phtmer,  31  N.  H.  251;  es- 
pecially when  accompanied  by  remarks  showing  a  prejudice  for  or  against 
-either  party,  as  that  the  yerdict  would  be  for  the  plaintiff,  without  regard 
to  defendant's  argnment  or  the  court's  instructions:  Jewsburff  ▼.  Sparry,  86 
m.  56.  But  on  the  other  hand,  the  mere  expression  of  a  hypothetical 
.  opinion  is  not  sufficient:  Lo^jffnerr,  State,  10  Ohio  St.  696;  or  general  state- 
ments, such  as  that  the  plaintiff  would  recorer:  Harrison  v.  Price,  22  Ind. 
165;  or  that  he  had  made  up  his  mind:  McAlUaUr  ▼.  Sibley,  25  Me.  474; 
Darby  ▼.  Oaihwin,  i  Mill  Const.  398;  or  one  in  favor  of  the  defeated  party: 
Evana  v.  McKinsey,  Litt  SeL  Cas.  262.  In  ComnwnweaWi  y.  SaUanger,  3 
Penn.  L.  J.  518,  where  a  new  trial  was  asked  for  on  the  ground  that  a  juror, 
during  recess,  had  Expressed  his  opinion  that  the  defendant  was  guilty,  the 
court  stated  what  is  doubtless  the  true  rule  on  this  subject,  in  the  following 
manner:  "That  the  juror,  in  declaring  his  opinion,  was  guilty  of  gross  mia- 
conduct,  can  not  be  denied,  but  it  is  not  such  misconduct  as  csn  induce  the 
court  to  oyerhaul  his  ultimate  decision.  A  different  case  would  have  been 
presented  if  it  had  been  shown  that  this  open  declaration  of  opinion  had 
influenced  him  to  turn  a  deaf  ear  to  the  evidence  subsequently  given."  Ses^ 
also,  Taylor  v.  Califomia  Stage  Co.,  6  GaL  228,  where  the  statement  by  a 
juror,  that  there  was  no  use  in  taking  up  time  in  trying  to  humbug  the  juryt 
and  that  the  lawyer  who  made  the  shortest  speech  would  win  the  caaa^  was 
not  such  misconduct  as  would  vitiate  the  verdict. 

In  Obtainino  Intoruation  SuRREFTiTionsLT. — ^There  is  no  mfsmndiwl 
of  a  juror  more  in  conflict  with  hia  oath,  and  the  duty  which  he  owes  to  the 
litigants,  than  that  of  obtaining  information  in  reference  to  the  ooutrofewy 
outside  of  the  evidence  adduced  at  the  trial,  and  the  courts  have  unhesiti^ 
tingly  condemned  such  irregularity  whenever  there  was  the  least  ground  to 
suspect  that  the  defeated  party  was  injured,  or  the  juror  influenced  thereby: 
Bronson  v.  Graham,  2  Yeates,  166;  Thompson  v.  Mattel,  2  Bay,  94;  Paine  v. 
Van  Note,  4  N.  J.  L.  146.  The  reaaons  assigned  for  this  rule  are,  that  such 
testimony  is  not  given  under  the  sanction  of  an  oath,  or  with  the  knowledge 
of  those  to  be  affected  by  it,  who  have,  therefore,  no  opportunity  of  meeting 
and  repelling  it:  Doutton  v.  State,  6  Humph.  275.  On  this  account  new  trials 
have  been  granted  for  a  private  examination  of  a  witness  during  the  jury's 
deliberations:  Smith  v.  Graves,  I  Brev.  16;  Vanmeter  v.  KUwmUler,  5  W.  Va. 
380;  Lutlrell  v.  7?.  B.  Co.,  18  B.  Mon.  291;  and  also  for  visiting  the  locus  d 
the  cause  of  action  with  a  witness  of  the  prevailing  party,  and  listening  to  an 
•explanation  of  the  premises  which  were  the  subject  in  dispute:  I>eacon  v. 
Shreve,  22  N.  J.  L.  176;  or  for  ascertaining  the  same  from  a  map  not  in  evi- 
dence: State  V.  Hartman,  46  Wis.  248;  or  from  private  measurements  taken: 
Bradbury  v.  Cony,  62  Me.  223;  Bowler  v.  Washington,  62  Id.  302.  Such 
visiting,  however,  it  has  been  held,  must  be  accompanied  by  proof  of  in* 
fluence,  otherwise  it  is  not  enough:  State  v.  Brown,  64  Mo.  367.  And  the 
same  result  will  follow  if  the  additional  information  is  obtained  from  the 
judge,  either  by  personal  visitation  or  by  written  oommnnication:  Hoberg  y. 
State,  3  Mum.  262;  Stole  v.  Alexaoider,  66  Mo.  148;  Sargent  v.  RobvU,  I 
Pick.  337.  So  also  if  the  plaintiff 's  account  is  taken  into  the  jury-ioom  with* 
out  consent:  Hutchinson  v.  DeccUur,  3  Cranch  C.  0.  291;  Btasms  v.  Tempts^ 


June,  1840.]  Hilton  v.  Southwick.  257 

man,  5  Id.  103;  Benson  v.  Fish,  6  Me.  141;  but  see  eoftim,  Alexander  v.  DwiMf 
^  Ind.  122;  or  a  transcript  of  the  evidenoe,  even  if  not  read:  Atkine  y.  6tai4t 
16  Ark.  568;  or  depocdtions  used  at  the  trial:  AndrewB  v.  Tindey^  10  Ga. 
^3;   Coffin  ▼.  Oephart,  18  Iowa»  256;  Stewart  y.  Burlington  etc.  B.  B»  Co., 

11  Id.  62;   Taylor  y.  Soniby,  1  Miss.  97;  Broneon  v.  Metcaff,  1  Disney*  21; 
but  see  contra,  Foster  v.  MeO*Blenis,  18  Mo.  88;  Ilowland  y.  iS^AenJ*  5  Sandf . 
219;  or  connsePs  minntes  of  the  trial:  Dur/ee  y.  Eoeland,  8  Barb.  46;  but  if 
such  minutes  came  into  the  possession  of  the  jury  by  accident,  and  were  not 
read  by  them,  a  new  trial  will  be  denied:  BoM  y.  Gartey,  3  Ind.  577.     Re- 
ceipt oi  information  from  papers  not  in  evidence  will  warrant  a  new  trial: 
Kilien  v.  Sistnmk,  7  Ga.  283;  Lonsdale  v.  Brown,  4  Wash.  148;  Alger  y. 
Thompson,  1  Allen,  453;  She(^  y.  Oray,  2  Teates,  273;  Flanders  v.  Dams, 
19  K.  H.  139;  if  the  papers  conveyed  any  information  to  the  jory,  whioh 
might  reasonably  have  influenced  their  yndict:  Peaeham  y.  Carter,  21  Vt. 
£15.     Bat  a  new  trial  will  be  denied  if  snch  papers  were  taken  out  inadvert- 
ently,  with  no  improper  intention,  and  no  use  was  made  of  them:  Bersch 
y.  State,  13  Ind.  434;  Olidden  v.  TowU,  31  N.  H.  147;  UnUed  States  v.  Beid, 

12  How.  361;  l/nUed  States  v.  CHbert,  2  Somn.  19;  State  v.  Taylor,  20  Eans. 
€43;  or  if  done  by  consent:  Shields  v.  Ouffiey,  9  Iowa,  322;  State  v.  Delong, 
12  Id.  453.  It  is  the  duty  of  the  jury  to  receive  the  law  as  it  is  stated  to 
them  by  the  court,  and  a  new  trial  will  be  granted  for  any  infraotion  of  this 
duty,  as  by  consulting  a  volume  of  criminal  law:  Kewkirk  v.  State,  27  Ind.  1; 
•or  of  the  statutes:  MerriU  v.  Nary,  10  Allen,  416;  State  v.  SmUh,  6  R.  L  33. 

It  is  not  necessary,  in  order  to  vitiate  their  verdict,  that  such  additional 
evidence  should  come  from  outside  sources;  it  is  sufficient  if  it  be  furnished 
fay  one  of  the  jury,  and  acted  on  by  the  others:  Booby  y.  StcUe,  4  Yerg.  Ill; 
Scan  V.  State,  1  Swan,  61;  HcUl  v.  Bobinson,  25  Iowa,  91;  Bradley  v.  Brad' 
ley,  4  DalL  1 12;  Donston  v.  State,  6  Humph.  275;  Price  v.  Warren,  1  Hen. 
•&  M.  385.  Thus,  where  a  juror  stated  to  his  fellows,  that  the  defendant 
was  a  bad  man,  and  had  beat  a  man  nearly  to  death,  and  then  narrated  the 
beating,  it  was  held  sufficient  to  warrant  a  new  trial:  Martin  v.  StcUe,  25  Ga. 
494;  Darrance  v.  Preston,  18  Iowa,  396.  But  mere  statements  discrediting 
4k  witness  are  not  sufficient:  Purinton  v.  Humphreys,  6  Me.  379;  or  if  it  ap- 
pears that  there  was  evidence  sufficient  to  sustain  the  verdict  without  suoh 
atatements:  Davis  v.  Lawman,  9  Ga.  604;  or  that  they  were  not  made  until 
after  the  verdict  was  agreed  upon:  Wise  v.  BooUy,  32  Iowa,  34.  In  King  v. 
Lutton,  4  Mau.  k,  SeL  543,  in  commenting  upon  a  casein  which  the  judge  had 
instructed  the  jury  that  they  might  refer  to  their  own  personal  knowledge  of 
-certain  public  outrages.  Lord  EUenborough  said  that  the  judge  "made  the 
observation  with  reference  to  what  they  knew  as  a  matter  of  illustration, 
that  it  formed  a  part  of  the  history  of  the  country  that  such  outrages  had 
been  committed;  but  he  did  not  advise  them  to  rely  on  that  as  a  source  of 
information  on  which  they  were  to  found  their  verdict,  or  as  forming  a 
branch  of  evidence  of  itself." 

Ix  Drinking  Intoxigatino  Liquobs. — ^The  early  rule  of  the  common  law 
was,  titat  after  the  retirement  of  the  jury  they  were  to  be  kept  without  food 
or  drink,  fire  or  candle,  imtil  they  had  agreed  upon  their  verdict:  Bro.  Abr., 
tit.  Verdict,  pi.  17;  Doct.  and  Stud.  158;  Co.  Litt.  227.  The  absurdity  of 
this  mle,  in  a  more  enlightened  age,  soon  became  manifest,  and,  except  so 
far  as  drinking  intoxicating  liquors  is  concerned,  is  practically  abolished. 
The  strictness  with  which  the  rule  against  drinking  intoxicating  liquors  was 
enforced,  was  universally  retained  until  a  late  day,  and  even  now  prevails  in 
eome  of  the  more  conservative  commonwealths.  Thus  in  People  v.  Douglass^ 
Am.  Dafr  Vox..  XZXY— 17 
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4  Cow.  26;  S.  C,  15  Am.  Dec.  332,  it  was  said  by  the  conrt,  "drinking 
■piritaons  liquors  during  the  trial  should  not  be  tolerated  in  any  shape; 
and  we  have  uniformly  held  that  it  vitiated  the  verdict  in  a  civil  cause, 
even  where  the  liquor  was  given  to  the  jury  by  consent.    It  will  not  do 
to  weigh  and  examine  the  quantity  nor  the  effect.    It  is  not  at  all  prob- 
able that  either  of  these  jurors  was  in  the  least  under  the  influence  of  strong 
drink;  but,  being  doubtful  whether  they  may  not  have  drank  something,  we 
ought  not,  especially  in  a  case  of  life  and  death,  to  sustain  the  verdict."   And 
the  same  doctrine  is  laid  down  in  BuUard  v.  Shore,  2  Cow.  430;  BrcaU  v. 
FowUr,  7  Id.  562;  SUOe  v.  BaMy,  17  Iowa,  39;  Ryan  v.  Harrow,  27  Id.  494; 
SUUe  V.  BuUard^  16  N.  H.  139;  LeighUm  v.  Sargent,  31  Id.  119;  JKe^more- 
land  V.  State,  45  Ga.  225;  Davia  v.  Siaie,  35  Ind.  476;  W^  v.  Staie,  22  Ohio 
(N.  S.),  486.    The  earlier  decisions  in  New  York  and  Iowa,  however,  have 
been  limited  and  virtually  overruled  by  subsequent  adjudications,  and  the 
more  reasonable  dootrine  established,  that  the  drinking  of   intoxicating 
liquors  will  not  of  itself  vitiate  a  verdict,  or  warrant  a  new  trial,  "unless 
there  be  some  reason  to  suspect  that  the  irregularity  may  have  had  an  influ- 
ence on  the  final  result:''  Wilton  v.  Ahrahaim»,  1  Hill,  207;  Van  Bualark  v. 
Dougherty,  44  Iowa,  42.    And  see  also  to  the  same  point,  Davia  v.  People,  19 
HI.  74;  Biehardaon  v.  Jonea,  1  Nev.  405;  State  v.  Jonea,  7  Id.  40S;  lliomp- 
aon'a  can,  8  Gratt.  637;  Perry  v.  Bailey,  12  Kans.  539;  Lorimer  v.  Kelly,  13 
Id.  78;  State  v.  Caulfield,  23  La.  Ann.  146;  Kee  v.  State,  28  Ark.  155;  Prati 
V.  State,  56  Ind.  179;  Stone  v.  State,  4  Humph.  27;  Bowe  v.  Smith,  11  Id.  491; 
State  V.  Upton,  20  Mo.  397;  ComnumweaUh  v.  Bobyt  12  Pick.  496;  Busaell  v. 
State,  53  Miss.  368;  Boman  v.  State,  41  Wise.  312.    The  use  of  ardent  spirito 
as  a  medicine  for  relief  from  actual  illness  will  never  warrant  a  new  trial: 
Pope  y.  State,  36  Miss.  121;  OUmanton  v.  Ham,  38  N.  H.  108;  O^NeiU  v. 
Keokuk  etc.  B*y  Co,,  45  Iowa,  546;   while  it  is   equally  well  settled  that 
actual  drunkenness  of  a  juror  will  always  vitiate  a  verdict:  Pelham  v.  Page, 
6  Ark.  535;  Cfregg  v.  McDamel,  4  Harr.  367;  Perry  v.  Bailey,  12  Kans.  539. 

Ik  Sleeping  during  the  Trial. — ^The  fact  of  a  juror  being  asleep  dur- 
ing the  trial  will  not  be  sufficient  to  authorize  a  new  trial,  unless  it  affirma- 
tively appear  that  the  defeated  party  and  his  counsel  did  not  know  the  fact 
before  the  jury  retired:  Cogswell  v.  State,  49  Ga.  103;  Pelham  v.  Page,  1 
Eng.  535;  and  if  they,  or  either  of  them,  had  such  knowledge,  and  permitted 
the  trial  to  proceed,  whatever  objection  they  might  have  had  will  be  consid- 
ered as  waived:  Baxter  v.  People,  3  Oilman,  368.  And  a  new  trial  will  also 
be  granted  where  some  of  the  jurors  persisted  in  taking  notes  of  the  evidence, 
although  directed  by  the  court  not  to  do  so,  on  the  ground  that  such  oondact 
is  calculated  to  divert  their  attention  from  the  evidence,  as  it  would  naturally 
be  progressing  while  such  notes  were  being  made:  Chick  v.  StcUe,  35  Ind.  492. 
In  Hogshead  v.  State,  6  Humph.  59,  a  new  trial  was  granted  upon  its  being 
shown  that  during  the  trial  one  of  the  jurors  was  suffering  from  the  drowsy 
and  abstracted  state  incident  to  an  attack  of  delirium  irtmena,  and  upon 
the  certificate  of  a  physician  that  the  juror  could  not  have  been  during  the 
trial  in  a  condition  to  inform  himself  intelligently  of  the  facts  and  circum- 
stances of  the  case. 

In  Separating  during  Trial. — ^The  latitude  allowed  to  the  jury  in  sep- 
arating during  the  trial,  has  varied  at  different  times  and  in  different  kinds 
of  proceedings.  The  early  rule,  especially  in  criminal  cases,  was  that  the 
jury  could  not  separate  before  rendering  their  verdict;  and  by  so  doing,  a 
good  cause  for  a  new  trial  was  originated.  And  this  doctrine  is  still  adhered 
to  in  a  few  of  the  states:  State  v.  Sherhoume,  Dudley,  28;  Daaiiti  v.  Statt^  59 
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QtL  653;  Wmiamu  v.  State,  45  Ala.  51;  StaUT,  Frank,  23  La.  Ann.  213; 
MeLain  ▼.  8UUe,  10  Yerg.  241;  Minmeaota  t.  ParrarU,  16  Minn.  178;  WeeUp 
V.  £Seafe,  11  Humph.  602;  Nines v.  State,  Sid.  597;  CommontoeaUhv.  McCaul, 
Va.  Gas.  271;  WormJey's  case,  8  Gratt  712;  MiWs  case,  7  Leigh,  751.  Where- 
ever  this  doctrine  prevails,  the  presumption  is  raised  that  the  jury  were  tam- 
pered with:  StaU  v.  Fox,  Ga.  Dec,  pt.  1,  35;  State  v.  Peter,  Id.  46;  which 
it  is  incumbent  upon  the  state  to  disprove  beyond  a  reasonable  doubt:  PhUipi 
V.  Cornmonwealth,  19  Gratt  485;  Jumpertz  v.  People,  21  HL  375;  Wiley  v 
StaU,  I  Swan,  256.  And  in  Mississippi  it  has  been  held  that  separation  in  a 
criminal  case,  even  by  the  consent  of  the  accused,  will  vitiate  a  conviction: 
Woods  V.  State,  43  Miss.  364.  More  especially  is  this  rule  applicable  where 
other  misconduct  attends  the  separation,  such  as  receiving  a  document  from 
the  opposite  side,  even  if  accompanied  by  an  officer  at  the  time:  Offl  v.  Vick, 
Walker,  99;  or  viewing  the  premises  of  an  alleged  homicide:  Eastwood  v. 
People,  3  Park.  Grim.  25;  or  drinking  liquor:  Prople  v.  Douglas,  4  Cow.  26; 
8.  C,  15  Am.  Dec.  332;  CommontoeaUh  v.  McCaul,  1  Va.  Gas.  271. 

A  different  doctrine  has  been  established  by  an  overwhelming  weight  of 
anthority  in  other  of  the  states,  to  the  effect  that  a  separation  of  the  jury,  in 
criminal  as  well  as  in  civil  cases,  if  irregular  and  against  the  instructions  of 
the  court,  although  it  may  raise  a  presumption  against  the  purity  of  the  ver- 
dict, is  not  such  misconduct  as  will  warrant  a  new  trial,  in  the  absence  of 
proof  of  any  improper  influence  on  the  jury,  or  of  actual  damage  to  the  de- 
feated party:  Coher  v.  State,  20  Ark.  53;  Cornelius  v.  StaU,  13  Id.  782;  Stan- 
Urn  V.  State,  13  Id.  317;  StaU  v.  MadoU,  12  Fla.  151 ;  Stone  v.  StaU,  4  Humph. 
27;  State  v.  Cuenel,  31  N.  J.  I4  249;  PorUr  v.  StaU,  2  Ind.  435;  Alexander 
V.  Dunn,  5  Id.  122;  Statsman  v.  Barringer,  16  Id.  363;  Sanders  v.  Staie,  2 
Iowa,  230;  Downer  v.  Baxter,  30  Vt  467:  Parsons  v.  Huff,  33  Me.  137;  Blake 
V.  Blossotn,  15  Id.  394;  Stale  v.  Hester,  2  Jones'  L.  83;  Edrington  v.  Kiger,  4 
Tex.  89;  HeUon  v.  StaJU.  32  Id.  71;  MiJls  v.  Gardiner,  41  Mo.  549;  Whitney . 
V.  State,  8  Id.  165;  Staie  v.  Barton,  19  Id.  227;  SUite  v.  Tucker,  10  La.  Ann. 
601;  State  v.  Harlow,  21  Mo.  446;  State  v.  Igo,  21  Id.  450;  Biggins  v.  Brown, 
12  Ga.  271;  AdUns  v.  WiUiams,  23  Id.  222;  Stix  v.  Pump,  37  Id.  332;  Per* 
kins  V.  Ermel,  2  Kans.  325;  Graves  v.  Monet,  15  Miss.  45;  SUphens  v.  People, 
19  N.  Y.  549;  StaU  v.  Lytle,  5  Ired.  L.  58;  Nininger  v.  Knox,  8  Minn.  140; 
Nims  V.  Bigdow,  44  N.  H.  376;  Evans  v.  Foss,  49  Id.  490;  Anthony  v.  Smith, 
4  fioew.  503;  PeopU  v.  Prosi,  5  Park.  Grim.  62;  Wright  v.  Burchfield,  3  Ohio, 
52;  Window  v.  Draper,  8  Pick.  170;  Howie  v.  Dunn,  1  Leigh,  455;  Bagland 
V.  WiUs,  6  Id.  1;  Martin's  ease,  2  Id.  745;  State  v.  HeUer,  5  Phil.  123;  StaU 
V.  O'Brien,  7  R.  L  336;  Pulaski  v.  Ward,  2  Rich.  119;  People  v.  Lee,  17  GaL 
76.  The  opinion  of  Strong,  J.,  in  SUphens  v.  People,  supra,  contains  an  elab- 
orate and  learned  opinion  upon  the  effects  of  a  separation  of  the  jury,  in 
which  the  authorities,  ancient  and  modem,  are  examined,  and  the  rule  at  the 
present  day  laid  down  as  stated  above.  See,  also,  upon  this  subject,  Proffiitt 
on  Jury  Trials,  sec.  394;  Hilliard  on  New  Trials,  c.  10,  sec.  51  el  seq. 

In  Mods  of  Arrivino  at  Vkrdict. — Any  method  of  arriving  at  a  verdict 
except  by  the  exercise  of  the  judgment,  and  a  weighing  of  the  evidence,  will 
invalidate  it.  Thus,  resorting  to  chance  in  arriving  at  their  ultimate  conclu- 
sion will  vitiate  the  action  of  a  jury:  Donner  v.  PaXmer,  23  Gal.  40;  Ruble  v. 
McDonald,  7  Iowa,  90;  Thompson  v.  Perkins,  20  Id.  486;  BircJiard  v.  Booth, 
i  Wis.  67.  Thus,  where  in  the  settlement  of  the  amount  of  their  verdict  the 
jury  agree  beforehand,  that  each  juror  should  mark  down  what  he  was  will- 
ing to  allow,  and  the  aggregate  amoxmt  should  be  divided  by  twelve,  and  the 
^otient  taken  for  their  verdict,  a  new  trial  was  granted:  Denton  v.  Lewis, 
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15  Iowa,  301;  Hanks  v.  MeUony^  7  Id.  81;  Sehauler  y.  Porter,  Id.  482;  A 
MartinsY.  Dmiwtfer,  1  Minn.  156;  Forhe*  v.  Hmoaard,  4  R.  I.  364;  WUwn  ▼. 
Berryman,  6  CaL  44;  T'ttnier  ▼.  Tuolumne  W,  Co,,  25  Id.  400;  EUedge  t. 
Tocicf,  1  HomplL  43;  Harvey  v.  HicheU,  15  Johns.  87;  Thamaa  v.  Diekhiaon^ 

12  N.  Y.  364;  Baynton  v.  Trumbull,  45  N.  H.  408.    Bat  where  there  is  on 
preyiocLS  agreement  to  be  bound  by  such  quotient  verdict,  simply  adopting 
that  method  and  agreeing  in  the  result  so  obtained,  is  not  enough  to  make  the 
verdict  bad:  Dorr  v.  Fenno,  12  Pick.  521;  Orinnell  v.  PhilUps,  1  Miaa.  530; 
CowperthwoiUe  v.  Jonei,  2  Dall.  55;  Heaih  v.  Comocey,  I  Bibb,  398;  BaarUm  ▼• 
Holmes,  16  Iowa,  252;  ConJdin  v.  HtU,  2  How.  Pr.  6;  Johnton  v.  Ferry,  2 
Humph.  569;  Harvey  v.  «/bne«,  3  Id.   157;  Thompson's  case,  8  Gratt.  637; 
CraJbtree  v.  /S'^oZ^,  3  Smed.  302;  Ikina  ▼.  Tucker,  4  Johns.  487;  i/i2{er  ▼.  8i, 
Louis  R,  R.  Co.,  5  Mo.  App.  471;  IlUnois  etc.  R.  R,  Co,  v.  Able,  59  IlL  131. 
So  alao  a  new  trial  will  be  granted  if  the  verdict  is  determined  by  drawing 
lots:  MUcfiell  v.  Ehle,  10  Wend.  595;  Levi  v.  Brannan,  39  OaL  485;  or  where 
there  has  been  a  palpable  disregard  of  facta  or  abuse  of  discretion:  Oliver  ▼. 
Coleman,  36  Ga.  552;  Higgins  v.  Lee,  16  HL  495;  Hayward  v.  Orm^fee,  7 
Wis.  Ill;  State  v.  Laiyton,  3  Harr.  469.    If  several  of  the  jurors  agree  to 
the  verdict  under  protest,  although  they  may  afterwards  conaent  to  the  same 
in  open  court,  a  new  trial  will  be  ordered,  on  the  ground  that  no  juror  has  a 
right  to  make  up  his  mind  apart  from  and  unaided  by  the  others:  JEtna  Ins, 
Co.  v.  Grube,  6  Minn  82.    A  verdict  obtained  by  direct  bribery  will  of  course 
be  vacated:  Hawkins  v.  Kew  Orleans  Priniinj  etc.  Co.,  29  La.  Ann.  134;  but 
a  compromise  verdict  will  not:  Coyh  v.  Oonnan,  1  Phil.  326. 

In  Beoeivino  Favobs  fbom  a  Pasty. — ^For  any,  even  the  least,  intermed- 
dling with  a  juror,  the  verdict  will  always  be  set  aside:  Knight  v.  Freeportf 

13  Mass.  218;  Amherst  v.  Hadley,  1  Pick.  38;  Allen  v.  Aldrich,  29  N.  H.  65| 
Tucker  v.  South  KingsUm,  5  R.  I.  558.  Cionsequently  the  entertainment  of  a 
juror,  at  the  expense  or  through  the  caK)peration  of  the  party  in  whoso 
favor  the  verdict  is  given,  will  authorize  a  new  trial:  WaJUoer  v.  Walker,  11  Ga. 
203;  Walker  v.  Humter,  YJ  Id.  364;  Madden  v.  Staie,  1  Kans.  340;  Studley  v. 
Hall,  22  Me.  198;  PJUllipsbwrg  Bank  v.  Tulmer,  31  N.  J.  L.  52;  Staie  v.  Spar* 
row,  3  Murphy,  487;  Pelham  v.  Page,  6  Ark.  535;  Perry  v.  Bailey,  12  Kans. 
639;  Pittsburg  etc.  Ry  Co.  v.  Porter,  32  Ohio  St.  328;  but  not  if  there  is  no 
ground  to  believe  that  the  jiiror  was  influenced  thereby:  Eakin  v.  Morris 
Canal  etc  Co.,  24  N.  J.  L.  538;  Sexton  v.  Lelievrre,  4  Coldw.  11;  Vaughn  v. 
Dotson,  2  Swan,  348;  Redmond  v.  Royal  Ins.  Co.,  7  PhiL  167;  Keegan  v.  Mo- 
Candless,  Id.  248;  QoodriglU  v.  McCausland,  1  Yeates,  372;  S.  C,  1  Am.  Bee. 
306.  But  simply  goiug  to  and  from  the  trial  with  the  prevailing  party  is  not 
enough:  Ford  v.  ^o^mes,  61  Ga.  419;  although  it  will  be  if  aooompanied  by 
eating  and  drinking  at  his  expense:  Cottle  v.  Cottle,  6  GreenL  140;  S.  G.,  19 
Am.  Dec.  200;  or  stajnng  at  his  house  over  night:  MelnUre  v.  Hussey,  57 
Me.  493. 

It  is  not  necessary  that  the  attempt  to  influence  the  juror  should  be  mads 
by  one  of  the  parties  to  the  suit,  nor  by  his  agent;  it  is  auffioient  if  it  be  dons 
in  his  behalf:  Cohen  v.  RoberU,  2  Strobh.  410.  But  see  Tripp  v.  County  Com- 
missioners,  2  Allen,  556,  where  it  was  held  that  the  influence  must  have  beea 
exerted  witii  the  knowledge  of  the  successful  party. 
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[17  MAZm,  338.] 
liAWVUL  IVFBISONMSNT  IS  NOT  DURESS. 

Trbbat  09  Alt  AxKESTy  UNBEB  A  Wakbjlst  f ot  assault  and  bsttery,  to  «■• 
cape  whioh  an  obligation  is  aaramed,  does  not  oooetitate  dnrees  ao  ae  to 
avoid  snch  obligation. 

l^BXAT  OF  AS  Unlawtol  Imfrisokmsnt  IS  dvesa. 

'ExoKsnasB  from  the  common  pleas.    The  opfauoB  sMeB  tliA 
lacts. 

E.  JUen,  for  the  plaintiff. 

Kidder^  for  the  defendants. 

By  Court,  Weston,  G.  J.  The  plaintiff  having  a  claim  upon 
tiie  principal  defendant,  for  an  injuiy  done  to  his  person,  the 
parties  agreed  to  refer  the  matter  to  the  arbitration  of  others, 
upon  whose  award,  subsequently  partially  modified  by  mutual 
consent,  the  note  in  question  was  given.  This  constituted  a  suf- 
ficient consideration;  and  the  plaintiff  is  entitled  to  recover,  un- 
less the  defense  of  duress,  set  up  by  the  defendants,  has  been 
sustained.  The  burden  of  proof  is  upon  them.  The  plaintiff 
had  made  a  complaint  against  the  principal  defendant,  and  had 
procured  a  warrant  for  his  arrest  to  answer  to  the  charge.  This 
he  had  a  right  to  do;  and  if  the  defendant  had  been  l^ereupon 
arrested,  the  imprisonment,  or  restraint  of  his  person,  would 
have  been  lawful;  and  a  lawful  imprisonment  is  no  duress.  The 
referees  have  found  that  no  arrest  was  made.  The  defendant 
was  given  to  understand  that  he  would  be  arrested,  unless  the 
parties  effected  a  settlement.  With  a  view  to  this,  they  went  to 
Skowhegan  falls.  The  officer  testifies  that  he  would  not  have 
suffered  him  to  have  escaped.  By  which  we  are  to  imdertaad 
that  if  he  had  attempted  to  do  so,  he  should  have  arrested  him. 
This  was  no  more  than  the  precept  of  the  warrant,  and  his  duty 
required.  The  referees  further  &id  that  the  fear  of  the  prosecu- 
tion of  the  warrant,  or  in  other  words,  an  arrest  under  it,  in- 
duced the  principal  defendant  to  enter  into  the  arbitration,  and 
also  to  accede  to  the  final  proposition  of  the  plaintiff,  to  accept  a 
note  for  a  less  sum  than  was  awarded  in  his  favor,  with  the  de- 
fendant's father  as  a  surety.  The  prosecution  of  the  warrant,  and 
the  arrest  as  incident  to  it,  was  a  lawful  course  of  proceeding. 
The  threat,  therefore,  of  such  an  arrest,  and  the  fact  that  the  de- 
fendant was  induced  by  it  to  give  the  note,  did  not  constitute 
duress,  as  it  would  have  done,  if  he  had  acted  from  the  fear  of 
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unlawful  imprisonment:  Whiiefield  t.  LonqfeUawet  al.,  13  Me. 
146.  In  our  judgment,  therefore,  the  defense  of  duress,  which 
is  submitted  to  the  determination  of  the  court,  has  not  been 
made  out. 

The  exceptions  are  accordingly  sustained;  and  the  plaintiff  is 
entitled  to  judgment  on  the  report. 

DciuESS  B7  Impbisonmskt,  What  is:  IVatkku  r,  Baird,  4  Am.  Deo.  170» 
and  note;  Blair  ▼•  Ccifinan,  6  Id.  659;  HaUer  v.  Oretnlee^  26  Id.  870,  and 
note;  Stopfer  ▼.  Latihaw^  27  Id.  297;  Mocn  v,  Adams,  82  Id.  723. 


BXTSWELL  V.  BlOENELL. 

[17  Maivx,  344.] 

TaANBFSB  OF  CHATTELS,  BT  WHICH  AN  OPTION  IS  Givxzr  to  the  traosferee, 
either  to  return  or  pay  for  the  same  by  a  certain  day,  is  a  valid  aale^  and 
vests  the  property  in  the  transferee. 

Bepleyin.    The  opinion  states  the  facts. 
J,  Appleion,  for  the  plaintiff. 
J,  Oodfrey,  for  the  defendant. 

By  Court,  Weston,  G.  J.  The  plaintiff  receiyed  a  cow  from 
the  defendant,  for  which  she  was  to  pay  by  the  fourth  of  April 
following,  sixteen  dollars,  or  to  return  the  cow  and  to  pay  four 
dollars  for  her  use.  The  question  is,  whether  the  property  in  the 
cow  passed  to  the  plaintiff,  or  whether  it  remained  in  the  defend- 
ant, the  plaintiff  being  merely  bailee. 

Sir  William  Jones,  in  his  treatise  on  bailments,  143,  says: 
"  There  is  a  distinction  between  an  obligation  to  restore  the 
specific  things,  and  a  power  or  necessity  of  returning  others, 
equal  in  value.  In  the  first  case,  it  is  a  regular  bailment;  in  the 
second,  it  becomes  a  debt."  Story  on  Bailments,  c.  6,  sec.  439, 
says:  ''The  distinction  between  the  obligation  to  restore  the 
specific  things,  and  a  power  of  returning  other  things  equal  in 
value,  holds  in  cases  of  hiring,  as  well  as  in  cases  of  deposits  and 
gratuitous  loans.  In  the  former  case,  that  is,  the  obligation  to 
restore  the  specific  thing,  it  is  a  regular  bailment;  in  the  latter, 
viz. ,  where  there  is  a  power  of  returning  other  things  equal  in 
value,  it  becomes  a  debt."  This  doctrine  is  recognized  in  Hurd 
V.  West,  7  Cow.  752,  and  is  further  illustrated  in  a  note  to  that 
case.  The  cases  to  which  this  principle  is  usually  applied  are, 
where  the  article  received  is  to  be  returned  in  kind,  or  in  the 
alternative,  either  si>ecifically  or  by  an  article  of  the  same  land, 
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eiUier  in  tlie  same  condition  or  m  a  manufactured  state.    In  all 
Buch  cases,  the  property  passes  to  him,  who  would  otherwise  be 
merely  a  bailee.    Seymour  ▼.  Brown,  19  Johns.  47,  may  seem  in 
its  application  to  be  an  exception  to  this  principle;  but  Chancel- 
lor Kent  says,  that  this  decision  was  not  in  conformity  to  the 
true  and  settled  doctrine:  2  Kent,  589.    Whether  the  altema- 
tive  is,  to  return  specifically  or  in  kind,  or  specifically  or  to  pay 
a  certain  sum,  the  principle  is  the  same.     The  property  in  the 
thing  deliyered  passes,  and  the  remedy  of  the  former  owner 
rests  in  contract.    It  is  the  option  conceded  to  the  party  re- 
ceiTing,  which  produces  this  efiect.     He  may  do  what  he  will 
with  the  article  received.    If  he  pays,  he  fulfills  his  contract. 
If  he  neither  pays  nor  returns,  he  is  liable  to  an  action.    In 
Holbrooh  t.  Armstrong ,  1  Fairf.  31,  where  cows  were  delivered, 
to  be  returned  at  the  end  of  two  years,  or  their  value  in  money, 
the  doctrine  was  very  fully  gone  into  by  Parris,  J.,  who  deliv- 
ered the  opinion  of  the  court;  and  it  was  held  not  to  be  a  bail- 
ment, but  a  sale.    The  same  rule  was  applied  to  a  similar  case 
in  Dearborn  v.  Turner ,  16  Me.  17.     That  case  is  not  to  be  dis- 
tinguished from  the  one  before  us. 
New  trial  granted. 


Babcock  v.  Wilson. 

[17  Mains,  873.] 
OovKVANTS  voB  Patmxnts  TO  BE  Madb  bt  Instalucekts  are  independent, 

although  the  last  instaUment  is  not  to  be  paid  until  the  work  is  com* 

pleted. 
Payiont  or  AN  iNSTALLMEirr,  WHKN  Madb  TO  DEPEND  upon  the  act  of  an- 

other,  is,  as  respeots  that  particular  installment,  a  dependent  ooyenant. 
Pboiosb  of  One  Party  is  a  Sufficduit  CoKsmBaATioN  for  that  of  an- 

other. 
OonraACT  to  Give  a  Good  and  Sufficient  WABRAinT  Deed  of  a  certain 

individual's  interest  in  a  piece  of  land,  does  not  require  a  warranty  that 

such  person's  title  is  perfect. 

Assumpsit.    The  opinion  states  the  facts, 

J.  Waeidmm,  for  the  plaintiffs. 

Wilson,  for  the  defendants. 

By  Court,  Sheplbt,  J.  By  the  first  clause  in  the  contract  the 
defendants  promise  to  pay  ten  promissory  notes,  payable  annu- 
ally; and  to  save  the  plaintiffs  from  all  cost  and  damage  arising 
from  their  haying  signed  them.  This  promise  could  be  performed 
by  paying  each  yearly,  with  the  interest  annually,  as  it  became 
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due;  and  it  secured  to  the  defendants  a  credit  extendin^^  to 
nearly  ten  years  for  the  last  installment.    By  the  second  clause 
the  defendants  engage  to  pay  a  further  sum  of  eight  hundred 
dollars,  one  half  in  three  and  the  other  half  in  twelve  months 
from  the  date.     "  As  a  full  consideration  for  which'*  the  plaint- 
iffs agree  to  convey  their  interest  in  the  Marsh  point  lot.    If  the 
word  ''  which"  is  to  be  referred  for  its  antecedent  to  the  pay- 
ments to  be  made,  the  plaintifEs  might  not  be  required  to  convey 
ihe  title  until  the  final  payment  was  made.    Permitting  it  to  have 
reference  to  the  promises  of  the  defendants,  as  the  counsel  of 
each  party  admits  was  the  intention,  and  no  time  is  appointed 
for  making  the  conveyance,  there  is  nothing  in  the  contract  in- 
dicating an  intention,  that  it  should  precede  the  payments  as  a 
condition  precedent,  nor  that  it  should  be  executed  at  the  time 
of  payment  of  any  one  of  the  installments.     The  contract  ex- 
hibits evidence  of  an  entire  confidence  then  reposed  by  each 
party  in  the  other  for  the  performance  of  their  respective  engage- 
ments.   And  it  is  highly  probable  that  it  was  expected  that  the 
notes  due  to  Pierce  would  be  discharged,  or  differentiy  secured 
by  some  new  sale  or  negotiation  in  a  short  time,  when  the  titie 
would  be  conveyed  to  some  third  pariy.    Any  such  expectations, 
if  entertained,  have  not  been  realized,  and  they  now  appeal  to 
the  law  to  decide  upon  their  rights. 

In  the  case  of  Terry  v.  Duntze,  2  H.  Bl.  389,  it  was  decided, 
that  when  payments  were  to  be  made  by  installments  the  cove- 
nants were  independent,  although  the  last  installment  was  to  be 
paid  when  the  work  was  completed.  This  rule  appears  to  have 
been  approved  in  the  cases  of  Seers  v.  Fowler,  2  Johns.  272,  and 
Wilcox  V.  Ten  Eyck,  5  Id.  78;  while  it  is  impugned  in  Johnson  v. 
Beed,  9  Mass.  78  [6  Am.  Dec.  36];  and  the  case  is  alluded  to, 
apparenUy  with  approbation,  in  Gardiner  v.  Corson,  15  Id.  503. 
The  rule  should  be  received  with  the  qualification,  that  if  the 
payment  of  any  installment  is  made  to  depend  upon  the  per- 
formance of  any  act  by  the  other  party,  as  it  respects  that  one, 
the  stipulations  are  dependent,  while  as  respects  all  the  others, 
they  remain  independent.  In  the  note  of  Sergeant  Williams 
to  the  case  of  Pordage  v.  Cole,  1  Saund.  320,  the  rule  is  stated 
to  be,  that  if  the  day  appointed  for  payment  must  or  may  hap- 
pen before  the  act  is  to  be  performed  for  which  it  is  the  con- 
sideration, performance  is  not  a  consideration  precedent  to  the 
payment;  **and  so  it  is,"  he  says,  •*  where  no  time  is  fixed  iof 
performance  of  that  which  is  the  consideration  of  the  money  or 
other  act."    This  rule  appears  to  be  well  established  by  the  cases 
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to  which  he  xefers^  and  it  receiTed  the  approbation  of  the  cotirt 
in  the  case  of  Couch  ▼.  IngersoU,  2  Pick.  800.  The  application 
of  it  to  this  contract  decides,  that  the  stipulations  were  inde- 
pendent, and  that  each  might  exact  performance  of  the  other 
without  proTing  that  he  had  performed  on  his  own  part.  It  is 
objected,  that  there  was  no  consideration  for  the  defendants' 
promises,  but  the  promise  of  one  party  was  a  sufficient  consid- 
eration for  that  of  the  other. 

The  second  question  submitted  relates  to  the  titie  which  was 
agreed  to  be  conveyed.    The  plaintiffs  and  defendants,  and 
Brown,  had,  on  the  twenty-eighth  day  of  May  preyious,  pur- 
chased the  Marsh  point  lot  of  Pierce,  in  certain  proportions,  re- 
ceiving a  deed  of  general  warranty.    The  defendants,  by  this 
agreement,  contracted  to  purchase  the  share  thus  conveyed  to 
the  plaintiffs.     Was  it  the  intention  of  the  parties  that  the 
plaintiffs  should  add  their  warranty  to  that  already  received 
from  Pierce,  or  were  they  only  to  convey  with  warranty  the 
same  title  which  they  had  acquired?    The  contract  declares, 
that  they  are  to  give  '*  a  good  and  sufficient  deed  of  warranty  of 
all  and  fully  their  interest  in  the  Marsh  point  lot,"  ''  meaning  all 
and  fully  the  same  right,  titie,  and  interest  deeded  to  them  by 
Waldo  T.  Pierce  et  ah.  as  by  reference  to  said  deed,  dated  May 
28, 1835,  will  more  fuUy  appear."    Th6  engagement  is  not  to 
convey  a  certain  portion  of  the  lot,  but  only  their  interest  in  it; 
and  to  remove  all  doubt  respecting  the  extent  of  that  interest, 
it  is  to  be  the  same  conveyed  to  them  by  Pierce  and  others. 
How  can  the  defendants  claim,  that  they  should  convey  a  greater 
or  different  interest,  when  the  contract  by  which  they  require  it 
declares,  that  it  shall  be  the  same,  and  neither  more  nor  less? 
The  language  appears  to  have  been  carefully  applied  to  carry 
into  effect  the  apparent  design  of  placing  the  defendants  in  the 
position  of  the  plaintiffs  as  respects  that  portion  of  the  lot  con- 
veyed to  them,  and  of  requiring  this  to  be  done  by  their  execut- 
ing a  deed  of  warranty  of  the  interest,  which  they  had  acquired. 
If  there  were  doubts  respecting  the  titie,  and  none  appear  to 
have  existed  at  that  time,  it  must  have  been  the  intention,  that 
the  defendants  should  rely  upon  the  warranty  of  Pierce,  and 
others,  to  whom  the  principal  portion  of  the  purchase  money 
was  to  be  paid.    The  matters  stated  in  the  report  can  not  there- 
fore constitute  a  defense  to  this  action. 


CovKNAKTS,  WHEN  DEPENDENT:  See  ca&es  in  this  series  cited  in  note  ta 
Bowt  ▼.  Mitchell,  atUe,  231.  In  Becm  v.  Atwaler,  10  Am.  Dec.  91,  it  tras  held 
that,  where  in  consideration  of  the  tranfer  of  certain  lands,  the  payments  for 
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the  same  were  to  be  made  in  installxaentB,  the  oovenante  of  the  purchAser 
lating  to  the  instalhnents  to  be  paid  before  the  day  for  oonveyance,  were  in- 
depeDdent,  bnt  that  as  to  the  instaUment  to  be  paid  on  the  day  for  con- 
veyanoe,  as  well  as  to  the  subsequent  installments,  the  covenants  were  de- 
pendent. 

Thx  prinoipal  oass  is  cited  in  Bobinson  ▼.  Haarhour^  42  Miss.  802,  to  the 
point  that  the  fact  of  some  of  the  covenants  in  an  agreenutnt  being  independ- 
ent,  does  not  render  others  so. 


Stooewell  v.  Mabes. 

[17  ILuoni.  4MA 

Chattels  AmxED  to  the  Freehold  can  not  be  Ebmoyed  bt  a  TsirAirT, 
when  by  so  doing  material  injury  will  result  to  the  estate. 

Right  to  Remove  Fixtures  can  not  be  Inferred  from  permission  given 
to  the  tenant  to  make  improvements. 

Tenant  having  the  Right  to  Remove  a  Fitrnacs  attached  to  the  free- 
hold, must  do  so  before  the  termination  of  his  lease. 

Notice  to  Quit  is  not  Necessary  to  determine  a  lease  which  expiree  on 
a  day  certain. 

Tboyeb  for  a  furnace  erected  by  the  plaintiff  in  a  houise  leased 
from  the  defendant,  and  detained  by  the  latter  as  a  fixture. 
The  further  facts  appear  in  the  opinion.    Plaintiff  had  verdict. 

B,  Bradbury,  for  the  defendant. 

Bridges,  for  the  plaintiff. 

By  Court,  Weston,  C.  J.  The  subject-matter  of  this  suit  was 
a  fixture,  the  construction  of  which  having  occasioned  a  mate- 
rial alteration  of  the  house,  in  many  parts  of  its  interior  ar- 
rangement, it  would  be  going  far  to  hold  it  removable,  even 
between  landlord  and  tenant.  Such  removal  is  not  allowed, 
where  it  may  cause  any  material  injury  to  the  estate:  2  Kent,  342. 
Thus  a  conservatory,  erected  by  tenant  for  years,  on  a  brick 
foundation,  attached  to  a  dwelling-house,  and  commtmicating 
with  it  by  windows,  opening  into  the  conservatory,  and  a  flue 
passing  into  the  parlor  chimney,  becomes  part  of  the  freehold, 
and  can  not  be  removed  by  the  tenant  or  his  assignees:  Buck- 
land  V.  BuUerfield  et  al.,  2  Brod.  &  Bing.  54.  Nor  is  the  exer- 
cise of  this  right  necessarily  deducible  from  the  permission,  ac- 
corded to  the  plaintiff,  to  make  any  alteration  or  improvement, 
during  his  occupancy,  provided  the  same  should  not  lessen  the 
value  of  the  property,  or  occasion  expense  to  the  lessor.  If, 
however,  during  the  term,  the  plaintiff  had  again  altered  the 
house,  by  restoring  it,  if  it  could  be  done,  to  its  original  condi* 
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tion,  the  removal  of  the  furnace,  under  this  clause  in  the  lease, 
might  have  been  justified.    Tbis  not  having  been  done,  it  may 
desedrre  serious  consideration,  whether  by  fair  implication  the 
plaintiff  was  not  bound  to  leave,  for  the  benefit  of  the  estate, 
alterations  and  improvements  made  by  himself,  tmder  the  stip- 
ulations in  the  lease.    But  if  in  conformity  with  the  liberal  rule, 
which  prevails  between  landlord  and  tenant,  the  plaintiff  had  a 
light  to  remove  the  furnace  as  his  property,  the  authorities  re- 
quire that  it  should  be  exercised  during  the  term:  2  Kent,  846. 
In  Lee  v.  Eisdon,  7  Taunt.  188,  it  was  held,  that  the  tenant  may 
sever  fixtures,  erected  by  himself,  during  his  term  but  not  after- 
wards, and  that  having  ceased  to  be  goods  and  chattels,  and  be- 
coming part  of  the  freehold,  unless  so  severed,  trover  can  not 
be  maintained  for  them.    And  the  authority  of  this  case  was 
recognized  in  Colegrave  v.  Dios  Santos,  2  Bam.  &  Cress.  76. 
Where  a  tenant  a£Sxed  bells  to  a  house,  which  he  did  not  remove 
during  his  term,  it  was  held  that  they  became  the  property  of 
the  owner  of  the  house:  Lyde  v.  RtLSseU,  1  Bar:;^.  &  Aid.  394.' 
In  Gc^ffield  v.  Hapgood,  17  Pick.  192  [28  Am.  Dec.  290],  this 
subject  was  examined,  and  it  was  held  that  the  tenant  must  ex- 
ercise his  right  during  the  term.     Penton  v.  Bobari,  2  East,  88, 
may  seem  to  maintain  a  different  doctrine.    But  that  was  the 
case  of  a  mere  ground  lease.    The  buildings  were  erected  by 
permission,  and  remained,  therefore,  personal  property,  as  this 
court  has  decided  in  Rv^eU  v.  Richards  et  al.,1  Fairf.  429  [25 
Am.  Dec.  254].    It  does  not  follow,  that  the  same  rule  is  to  be 
applied  to  additions  made,  or  fixtures  attached,  to  an  existing 
house,  taken  on  lease  and  not  removed  during  the  term. 

Here  the  lease  expired,  by  its  own  limitation,  on  the  first  of 
July,  1837.  In  such  case,  notice  to  quit,  to  determine  the  lease, 
is  not  required  even  by  the  English  law :  Messenger  v.  Armstrong, 
1  T.  B.  54;  Flower  v.  Darby,  Id.  162.  The  plaintiff  had  a  right 
to  hold  longer,  upon  his  electing  so  to  do;  but  he  expressly  de- 
clined to  have  his  term  enlarged,  and  so  notified  the  agent  of  the 
defendant.  After  the  expiration  of  the  year  then,  he  had  no 
rights  whatever  in  the  house,  although  his  subsequent  occu- 
pancy was  justified  by  the  rent  received  up  to  and  inclusive  of 
the  seventh  of  August.  If  the  lease  had  been  determinable  at 
will,  and  it  had  been  determined  by  the  lessor,  the  lessee  would 
have  been  entitled  to  a  reasonable  time  to  remove  his  effects, 
with  the  right  of  ingress  and  egress  for  this  purpose.  And  by 
statute,  thirty  days'  notice  must  given,  to  entitle  the  lessor  to 

1. 1  Bam.  k  Adol.  894. 
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Tnainiain  forcible  eotiy  and  detaiiier :  Davis  t.  Thompson,  13  Me. 
209.  But  in  this  case  the  duration  of  the  phuntifiTs  right  in  and 
to  the  house  vas  fixed  by  the  lease.  If  the  plaintiff  had  left  in 
the  house,  after  his  term,  a  personal  chattel,  which  the  defend- 
ant had  retained,  and  had  refused  to  deliver  up  on  demand,  the 
plaintiff  might  have  maintained  trover,  as  an  apt  remedy  for  re- 
dress. But  the  furnace  had  ceased  to  be  a  })ersonal  chattel,  and 
had  become  a  part  of  the  freehold.  The  plaintiff,  instead  of  ser- 
ering  it  therefrom  during  his  term,  had  suffered  it  to  remain,  in- 
corporated with  the  house,  some  time  after  its  termination.  If 
the  defendant  would  not  then  permit  him  to  sever  it,  whatever 
other  remedy  may  exist,  if  any,  it  appears  to  us,  that  he  can  not 
be  held  liable  in  trover. 
Exceptions  sustained. 

FiXTuiiBs,  What  are,  as  bbtwxxn  Laitdlobd  akd  Tkbtaut:  Qx/ffiM  ▼. 
Hapgood,  28  Am.  Dec  290,  and  caseB  in  thia  series  cited  in  note;  Daniels  ▼. 
Pondy  32  Id.  269. 

TxNAirr's  Right  to  Remove  Aitnexations  to  Fbbsholo:  Holmet  y. 
Trtmperf  11  Am.  Dec.  238,  and  note.  Removal  must  be  daring  oontinoanoo 
of  term:  Oaffiild  v.  Hapgood,  28  Id.  290. 

The  fbingipal  case  is  cited  in  OtUhrie  v.  /one*,  108  Mass.  194,  to  tbe 
effect  that  trover  will  not  lie  for  articles  affixed  to  the  freehold. 


LeAOH  v.  PEBKIKa 

[17  MaIUS,  452.] 

Usage  num  be  Certain,  GEzrs&AL,  Fbequbnt,  and  so  andent  as  to  b» 
generally  known,  in  order  to  control  the  rights  of  parties  under  a  con* 
tract. 

Usage,  if  Reasonable,  will  be  Consideiusd  in  interpreting  a  contract 
presumed  to  have  been  made  with  reference  to  it,  but  not  to  prove  the 
origin  of  the  relation  by  which  the  parties  became  responsible  to  each 
other. 

Assumpsit  for  work  and  labor  in  constnicting  a  Tessel.  De- 
fendant proved  that  the  vessel  was  built  jointly  by  himself  and 
seven  others.  Plaintiff  thereupon  proved  a  usage  of  the  neigh- 
borhood, that  when  vessels  were  built  by  several  persons,  each 
of  them  was  individually  liable  for  that  portion  of  the  work  in 
which  he  engaged.  Evidence  of  such  usage  was  objected  to, 
and  the  objection  overruled.     Plaintiff  had  verdict. 

W,  and  C,  J.  Abbott,  for  the  defendant. 

Hinckley,  for  the  plaintiff. 
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By  Court,  Sbeflet,  J.    The  rights  of  parties  are  io  be  detor^ 
mined  bj  law,  and  not  by  any  local  custom  or  usage,  unless 
tiiere  be  proof,  that  such  custom  or  usage  is  certain,  general, 
frequent,  and  so  ancient  as  to  be  generally  known  and  acted 
upon.     In  such  cases,  if  the  courts  adjudge  it  to  be  reasonable, 
it  affects  the  right  of  the  parties  upon  the  presumption,  that 
they  have  made  their  contract  with  reference  to  it:  3  Wash.  C. 
C.  149;^  8  Serg.  &  B.  639.*    The  usages  of  trade  in  a  particular 
city  or  place,  are  thus  reoeiyed  to  explain  the  intention  of  the 
parties,  and  to  ascertain  their  rights  under  a  contract  presumed 
to  be  made  with  reference  to  them:  2  Bos.  &  Pul.  432;'  3  Id.  23;' 
7  Mass.  3G;^  3  Wend.  283.'    The  usage  of  trade  has  also  been 
admitted  to  explain  what  the  parties  intended  by  the  use  of  a 
doubtful  word  or  phrase,  or  term  of  art,  in  a  policy  of  insur- 
ance, bill  of  lading,  and  deed:  7  Johns.  385;^  8  Serg.  &  B.  535;' 
€  Ghreenl.  154.'    And  in  a  particular  profession,  art,  or  branch 
of  trade,  as  among  printers:  1  S.  G.  Const.  308;^'  3  Greenl.  276." 
And  among  carriers:  2  Nott  &  M.  9;"  3  Day,  346;"  3  Conn.  9." 
And  in  the  lumber  trade:  6  Greenl.  200."    The  usages  of  banks 
in  certain  cities  and  places  have  been  received  upon  the  presump- 
tion that  the  parties  contracted  with  reference  to  them:  11  Mass. 
85;"  9  Wheat.  581."    So  has  a  custom  in  certain  places,  that  a 
tenant  should  take  "the  way-going  crop:"  5  Binn.  287;"  or 
receive  compensation  for  labor  for  the  benefit  of  the  forthcoming 
crop:  1  Brod.  &  B.  224."    In  these  and  many  other  cases,  usage 
has  been  received  to  explain  the  intention  of  the  parties  in  mak- 
ing a  contract,  and  thus  to  have  an  influence  upon  their  rights. 
But  custom  does  not  appear  to  have  been  received  to  establish 
file  right,  or  to  prove  the  origin  of  the  relation  by  which  the 

1.  CoUxngi  t.  Hope.  • 

3.  Gordon  t.  lAUle;  8.  C,  11  Am.  D«o.  4183. 

3.  BMieker  v.  London  Xw.  Co.,  in  notes. 

4.  Mattkio  t.  Pottt. 

5.  Ooodenow  v.  Tyler;  8.  0.,  S  Am.  Deo.  33. 

6.  Coggetkall  r.  Ameriean  Int.  Co.  of  N.  T. 

7.  Coit  T.  Com.  Ina.  Co.;  8.  C,  6  Am.  Dec.  383. 

8.  Gordon  t.  UUUt  mpra, 

9.  Farrar  r.  StaakpoU;  S.  O.,  19  Am.  Deo.  aOl. 

10.  Thonuu  V.  GrCmet. 

11.  WiUiam»  t.  Oilman. 

13.  Middlettm  t.  Heyw^ud;  B.  O.,  10  Am.  Deo.  H4. 
18.  Haiiey  r.  Brown. 

U.  Barber  y.  Brace;  8.  C,  8  Am.  Dee.  149. 
15.  Emerson  v.  Pi»k;  8.  C,  19  Am.  Deo.  908. 
18.  BlanOiord  y.  HilHard, 

17.  Ronnor  t.  Bank  of  ColumMa. 

18.  StvUU  Y.  Dickey;  8.  C,  6  Am.  Dec.  411. 
IB.  VaU^  T.  Hirtt. 
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parties  become  responsible  to  each  other.  Mr.  Justice  Thomp- 
son^  in  speaking  of  the  admission  of  the  usage  of  the  depart- 
ments of  the  government  to  allow  a  commission  on  the  disburse- 
ments of  the  public  money,  excludes  any  inference  that  it  might 
be  received  for  such  a  purpose,  remarking  that ' '  it  was  not  for  the 
purpose  of  establishing  the  right,  but  to  show  the  measure  of 
compensation  and  the  manner  in  which  it  was  to  be  paid :"  7  Pet. 
28.^ 

The  case  of  Thompson  v.  Harrington^'  12  Pick.  425,  has  been 
regarded  in  the  argument  as  authorizing  the  reception  of  usage 
as  corroborative  proof  of  the  existence  of  a  contract.  In  the 
report  of  the  case  it  is  stated,  that  the  judge  instructed  the  jury, 
that  '*  usage  might  serve  in  some  measure  to  show  what  was  the 
intention  of  the  parties,  or  to  substantiate  the  testimony"  of  the 
witnesses.  In  the  opinion  of  the  court  no  allusion  is  made  to 
any  such  instruction,  and  the  principle  upon  which  the  court 
sustained  the  admission  is  in  accordance  with  the  preceding 
cases  in  that  state.  The  language  of  the  court  is,  "  usage  was 
admissible  in  evidence  to  explain  the  act  of  the  owners,  and  to 
enable  the  jury  to  determine  whether  that  act  amounted  to  a 
letting  to  hire,  or  an  appointment  of  a  master."  The  customs 
or  usages  here  alluded  to  are  not  those  customs  which  have  ex- 
isted in  a  place  or  country  so  long,  that  the  memory  of  man 
runneth  not  to  the  contrary,  and  which,  when  established  as  the 
rules  of  the  common  law  require,  become  a  part  of  it;  but  are 
such  as  are  to  be  established  by  the  proof  of  the  facts  showing 
the  accustomed  mode  of  dealing  or  of  conducting  a  certain 
trade  or  branch  of  business.  And  when  the  mode  of  conduct- 
ing the  business,  or  in  other  words,  the  usage  is  proved,  the  law 
determines,  as  in  other  cases,  what  are,  under  the  circumstances, 
the  rights  of  the  parties.  And  it  is  no  more  competent  to  prove 
what  would  be  the  legal  rights  of  the  parties  arising  out  of  such 
usage,  than  to  prove  by  witnesses  the  law  of  the  contract  in  any 
other  case. 

'Whether  a  usage  is  proved,  is  a  fact  for  the  jury  to  find:  2 
Gill  &  J.  136.'  But  it  would  be  the  duty  of  the  court  to  instruct 
them,  that  if  it  was  not  proved  to  be  certain  and  general,  and  to 
partake  of  the  other  requisites,  before  stated,  that  the  testimony 
should  have  no  influence  upon  the  rights  of  the  parties. 

The  custom  as  stated  in  this  bill  of  exceptions  is  presented 
rather  as  a  mode  agreed  upon  among  the  parties  interested  to 
build  vessels,  than  as  a  well  established  method  of  actually  con- 

1.  VMUd  states  v.  FiUebrown.  2.  Thompson  v.  Hamilton;  S.  0.,  33  Am.  D«o.  filf . 

3.  Attegrs  t.  Mcayland  Int,  Co.;  B.  C,  90  Am.  Deo. 494. 
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ducting  the  process  of  building;  and  proof  was  admitted,  "  that 
the  owners  were  not  jointly  responsible  for  materials  and  labor  for 
the  vessel,  and  that  no  one  was  authorized  to  make  contracts 
for  materials  and  labor,  etc.,  for  the  vessel  so  as  to  bind  the 
owners  generally,''  apparently  as  part  of  the  proof  of  the  cus- 
tom. It  is  alleged  in  argument,  that  testimony  to  prove  not  only 
the  custom  but  its  legal  effect  upon  the  rights  of  the  parties, 
was  not  in  fact  admitted,  but  the  language  used  does  not  appear 
to  be  susceptible  of  any  other  construction.  It  may  be  that 
upon  a  new  trial  the  facts  in  relation  to  the  manner  of  building 
in  the  place  where  the  vessel  was  built,  will  b^  so  fully  proved 
as  to  establish  a  usage  with  all  the  necessary  requisites,  to  au- 
thorize the  presumption,  that  these  parties  contracted  with 
reference  to  it;  but  as  it  is  presented  in  this  bill  of  exceptions, 
the  evidence  should  not  have  been  admitted. 

If  the  plaintiff  fails  in  establishing  any  usage,  he  may  prove 
that  the  parties  building  the  vessel  agreed  among  themselves, 
as  stated,  and  that  his  contract  was  made  with  a  knowledge  of 
and  in  obedience  to  such  agreement,  and  thus  be  entitled  to  re- 
cover. Nor  is  there  any  necessity,  as  the  argument  supposes, 
that  such  a  mode  of  building  vessels  shotdd  be  abandoned  if  the 
usage  fails,  for  the  parties  may  accomplish  the  object  of  reliev- 
ing themselves  from  responsibility  for  the  whole  of  the  mate- 
rials and  labor  by  an  agreement  to  that  effect  among  themselves, 
and  by  taking  care  to  make  it  known  to  each  one  with  whom  a 
contract  is  made,  so  as  to  have  proof  that  he  contracted  with  a 
knowledge  that  he  must  rely  only  upon  the  person  with  whom 
he  contracted. 

Exceptions  sustained  and  new  trial  granted. 

EuEBT,  J.,  absent 

UsAOX,  WHAT  CoNsnTUTEs:  Jordan  ▼.  Meredith^  2  Am.  Deo.  373,  and 
note;  Bark$daJU  ▼.  Brown^  9  Id.  720;  Haywwrd  v.  MiddleUm,  15  Id.  615; 
KendaUr.  RumU^  30  Id.  696,  and  note;  Cooper  ▼.  Xajte,  32  Id.  512. 
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Gabbott  V.  Johnson. 

[11  Oiu.  k  JomvaoN,  173.] 

NoTHiKO  IS  Rbs  Judicata  which  does  not  appear,  either  by  the  reooid  or 
other  proof,  to  have  been  in  issue  and  decided  in  the  former  snit^  and 
hence  a  set-off  pleaded  in  a  former  action  will  not  be  treated  as  a  matter 
adjudicated  if  it  does  not  appear  to  have  been  put  in  evidence  or  allowed. 

Testimony  or  Deceased  Witness  at  a  FomfEB  Tkial  between  the  same 
parties,  may  be  received  in  evidenoe.  Such  testimony  must,  in  Eng- 
land, be  proved  in  the  very  words  of  the  deceased  witness;  but,  in  this 
state,  it  is  sufficient  to  prove  that  such  witness  deposed  to  certain  facts. 

That  TEsriMOirr  of  Deceased  Witness  was  bt  him  Given  with  Douit 
and  hesitation,  does  not  render  it  inadnussible  in  a  subsequent  triaL 

Assumpsit  by  Bichard  Johnson  against  Barton  Garrott,  for 
money  had  and  received,  advanced  and  paid,  and  for  goods  sold 
and  delivered.  The  defendant  pleaded:  1.  Non  assumpsit;  2. 
A  set-off,  to  the  extent  of  plaintiff's  demand  for  goods  sold, 
money  paid,  etc. ;  3.  Another  set-off,  consisting  of  a  judgment 
recovered  at  February  term,  1838,  which  was  subsequent  to  the 
commencement  of  the  present  action.  The  plaintiff  replied  to 
the  defendant's  pleas.  At  the  trial  the  plaintiff  offered  evi- 
dence tending  to  prove  that  in  1834  and  1835  he  sold  and  deliv- 
ered defendant  Garrott  three  hundred  barrels  of  com.  He 
then  put  in  evidence  the  record  in  the  case  of  OarroU  v.  Johnson, 
wherein  the  former  sued  for  the  breach  of  an  agreement  made 
by  the  latter  to  deliver  two  hundred  and  fifty  barrels  of  com  in 
payment  for  a  negro  man,  Sandy;  and  the  latter  pleaded  non 
ussumpsU,  and  also  a  set-off  for  goods  sold,  money  lent  and  ad- 
vanced, etc.,  and  in  which  action  verdict  and  judgment  weie 
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^Tenfor  Johnson.  It  appealed  from  the  bill  of  ezceptionB  in 
that  case,  that  Johnson  had  paid  one  hundred  and  sixty  barrels 
of  com  on  account  of  the  slave,  and  that  the  court  instructed 
the  jury  that  Garrott  could  not  recover,  because  no  bill  of  salu 
was  giv^n,  and  the  slave  was  purchased  to  be  taken  beyond  the 
state.  Plaintiff  next  proved  that  William  Glosser  was  sworn  as 
a  witness  at  the  trial  of  the  former  cause,  and  had  since  deceased ; 
and  he  then,  against  the  exception  of  defendant,  proved  by  J. 
£.  Wood  the  evidence  of  said  Glosser  as  to  the  facts  sworn  to 
by  Glosser  at  the  former  trial,  viz.,  that  Glosser  swore  that  in 
1834  Johnson  sold  and  delivered  to  Grarrott  about  one  hundred 
barrels  of  com,  and  in  the  year  1835  about  the  same  quantity. 
Wood  also  stated  that  Glosser,  when  cross-examined,  was  very 
^oubtful^  hesitating,  and  at  times  was  much  confused,  etc.; 
that  he.  Woods,  could  not  remember  the  exact  language  of 
Glosser  to  all  that  he  testified  to,  but  he  believed  he  remem- 
bered substantially  what  Glosser  swore  to.  Terdict  for  ihree 
hundred  and  sixty-one  dollars  and  fifty-nine  cents  for  plaintiff. 
Defendant  appealed. 

Palmer y  for  the  appellant. 

Balch  and  Worikington,  for  the  appellee. 

By  Court,  Stephen,  J.  We  do  not  think,  that  there  is  any 
«rror  in  the  judgment  of  the  court  below,  from  which  this  appeal 
has  been  taken.  Two  bills  of  exceptions  are  contained  in  the 
record,  upon  points  of  evidence,  which  this  court  have  to  decide. 
We  thinlr  that  the  evidence  of  James  E.  Wood,  as  to  the  facts 
sworn  to,  by  the  deceased  witness  at  the  former  trial,  between 
the  same  x)arties,  where  the  appellant  was  plaintiff,  and  the  ap- 
pellee was  defendant,  was  admissible  to  go  to  the  jury  in  this 
case.  There  is  nothing  we  think  in  the  record  given  in  evidence 
by  the  plaintiff  below,  to  prove,  that  in  the  former  action  be- 
tween these  parties,  the  com  now  in  controversy,  and  for  which 
this  suit  has  been  brought,  was  allowed  to  the  plaintiff  on  ac- 
coimt  of  his  purchase  of  the  negro  man,  for  the  price  of  whom 
that  suit  was  instituted.  The  bills  of  exceptions  showing  that 
the  plaintiff's  recovery  in  that  case,  for  the  purchase  money  of 
the  negro  sold,  may  have  been  barred  upon  other  grounds,  and 
not  upon  the  ground  of  the  defendant's  set-off;  nor  is  there  any- 
thing in  the  record  to  show,  that  the  plaintiff  in  that  action  had 
any  other  claim  against  the  defendant  supported  by  proof,  to 
which  the  com  as  a  set-off  could  be  applied;  moreover,  it  appears 
to  be  a  principle  of  law,  well  established,  that  to  make  a  record 
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endenoe  to  conclude  any  matter,  it  should  appear  by  the  reoord, 
•r  by  other  proof,  that  the  matter  was  in  issue,  and  decided  in 
that  suit.  As  therefore,  there  was  nothing  to  show,  that  the 
plaintiff  in  this  action,  had  been  allowed  for  the  com  in  the 
former  suit,  we  think  the  eyidence  in  the  first  bill  of  exceptions, 
was  by  the  court  below  properly  admitted  to  go  to  jury;  mora 
especially,  as  the  defendant  in  this  case,  had  the  full  benefit  of 
a  cross-examination  of  the  deceased  witness,  at  the  first  trial; 
and  such  testimony  is  admitted  upon  the  ground  of  necessily, 
to  prevent  a  failure  of  justice,  which  in  many  cases  might  take 
place  by  its  exclusion.  We  are  also  of  opinion,  that  the  court 
below  were  right  in  suffering  the  testimony  of  Wood  to  go  to 
the  jury,  as  stated  in  the  second  bill  of  exceptions.  There  is 
some  contrariety  in  the  decisions,  as  to  the  manner  in  which  the 
testimony  of  a  deceased  witness  is  to  be  proved,  in  cases  similar 
to  the  present. 

In  England  the  rule  seems  to  be,  that  the  very  words  of  the 
deceased  witness  must  be  proved,  or  the  testimony  is  not  admis- 
sible. In  some  of  our  sister  states,  the  substance  is  admitted^ 
and  it  is  held  that  the  very  words  are  not  indispensable.  We 
are  of  opinion  that  the  rule  as  established  in  England  is  too 
rigid,  and  exclusive  for  the  purposes  of  justice;  and  would,  in 
most  cases,  considering  the  frailty  of  the  human  memoiy,  lead 
to  a  total  rejection  of  all  such  testimony.  On  the  contrary  it 
may,  we  think  with  reason  and  propriety  be  objected,  that  to 
admit  the  substance,  would  be  too  great  a  relaxation  of  the  Eng- 
lish rule,  and  open  too  wide  a  door  for  a  safe  and  due  adminis- 
tration of  justice.  In  such  cases,  we  are  not  disposed  to  adopt 
or  give  our  assent  to  either  rule;  but  to  adopt  a  principle,  which 
while  it  would  be  sufficientiy  protective  of  the  rights  of  juries 
to  draw  inferences,  and  decide  upon  the  effect  of  testimony, 
which  seems  to  be  the  reason  of  the  rule  in  England,  would  not 
be  so  lax  in  its  operation,  as  to  admit  evidence  with  too  much 
facility  on  the  one  hand,  or  to  reject  it  with  too  great  rigor  on 
the  other.  We  think  that  for  all  the  purposes  of  truth  and  a 
safe  administration  of  justice,  it  may  be  held,  that  where  it  is 
necessary  to  prove  what  a  deceased  witness  swore  upon  a  former 
trial  between  the  same  parties,  where  the  isisue  or  matter  in  con- 
troversy was  the  same,  as  the  one  then  pending,  it  is  sufficient 
for  the  living  witness  who  is  called  to  testify,  to  prove  facts, 
that  is  to  say,  that  the  witness  who  is  dead,  in  giving  in  his  tes- 
timony deposed  to  certain  facts.  Such  a  rule  would  be  suffi- 
ciently restrictive,  to  exclude  the  opinion  and  construction  of 
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the  iritness  on  the  one  hand,  and  not  so  rigid,  as  to  deprive  a 
party  in  many  instances  of  the  benefit  of  such  testimony  on  the 
other.  Testing  the  admissibiliiy  of  the  witness'  testimony  in 
this  case,  as  to  what  was  sworn  by  the  deceased  witness  upon  the 
former  trial  by  this  rule,  and  we  think  it  legally  competent  and 
admissible.  The  witness  could  not  undertake  to  state  the  words 
or  the  precise  language  of  the  deceased  witness  in  giving  his 
testimony;  but  it  is  dear,  that  in  that  testimony,  as  proved  by 
the  living  witness,  nothing  is  stated  to  have  been  proved  by  him, 
bat  what  was  strictly  a  mattter  of  fact,  and  although  there  was 
some  uncertainty  in  the  testimony  of  the  deceased  witness  as  to 
the  quantity  of  com  sold,  his  testimony  as  detailed  by  the  living 
witness,  was  still  matter  of  &ct  only,  and  the  effect  of  it  there 
as  here,  was  for  the  jury. 

It  could  not,  we  think,  with  any  semblance  of  legal  propriety 
be  contended,  that  if  the  deceased  witness  had  himself  been  in 
the  court,  and  given  the  testimony  which  Wood  gave,  it  could 
have  been  objected  to,  as  incompetent;  simply  upon  the  ground, 
that  he  swore  with  doubt  and  hesitation;  and  if  not,  it  is  not 
readily  to  be  perceived,  upon  what  ground  such  proof  would  be 
inadmissible,  because  given  by  another  who  was  present  when 
he  delivered  it,  as  matter  of  fact  within  his  own  knowledge.  We 
think  that  the  case  in  5  Harr.  S^  J.  231,^  sanctions  the  rule  of 
evidence,  which  we  are  disposed  to  adopt  upon  the  present  oc- 
casion. In  that  case,  the  court  say  the  evidence  given  to  the 
jury  by  the  deceased  witness,  must  be  proved,  and  it  will  not  be 
suffideut,  that  the  witness  should  give  his  own  inferences,  or 
depose  to  the  legal  effect  as  the  jury  alone  are  competent  to  draw 
conclusions  of  fact  from  testimony.  In  that  case  the  defendant 
below,  offered  to  prove  by  a  competent  and  legal  witness,  that 
when  a  jury  was  formerly  impaneled  to  try  the  caR3,  Eversfield 
Bowie,  who  had  been  examined  on  the'  survey,  who  is  since  dead, 
and  who  had  been  sworn  in  court  on  the  said  trial,  proved  that 
the  land  had  been  in  the  possession  of,  and  cultivated  by  Fielder 
Bowie,  for  a  number  of  years,  and  that  as  far  as  the  vvitness 
could  remember,  he  died  in  the  seisin  and  possession  thereof; 
the  court  then  say,  it  is  most  evident  then,  that  the  witness  was 
not  produced  for  the  purpose  of  proving  the  effect  of  the  testi- 
mony  given  by  the  deceased  witness,  but,  to  declare  on  oath, 
what  he  did  actuaUy  prove.  In  that  case  it  appears  he  was 
called  to  prove,  that  the  deceased  witness  swore,  that  the  land 
had  been  in  the  possession  of,  and  cultivated  by  Fielder  Bowie 

1.  BinoU  ▼.  0*NedU. 
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for  a  number  of  years,  and  that  as  far  as  the  witness  could  rec- 
ollect, he  died  in  the  seisin  and  possession  thereol  The  living 
witness  in  that  case,  as  in  this,  it  is  most  apparent,  was  called 
to  proTB  facts,  and  not  to  give  his  own  inferences,  and  in  prov- 
ing such  &ct6,  to  declare  on  oath  as  the  court  saj,  what  the 
deceased  witness  did  actually  prove.  Bj  the  proof  of  these 
facts,  then,  the  court  thought  his  testimony  would  not  have 
been  obnoxious  to  the  objection  of  being  inferential  merely,  or 
only  proof  of  the  effect  of  the  evidence,  but  it  would  have 
amounted  to  testimony  of  what  the  deceased  witness  actually 
did  prove;  and  if  it  could  be  considered  as  amounting  to  evi- 
dence, of  what  &e  deceased  witness  actually  did  prove,  it  would 
have  been  clearly  comi>etent  and  admissible.  Perceiving  no 
error  in  the  opinion  of  the  court  below,  we  affirm  their  judg- 
ment* 
Judgment  affirmed. 

To  Maxb  a  Judicial  Bboobo  Evidsnck  to  Concludb  aht  Mattxb,  it 

thoald  appear  by  the  record  or  other  proof  that  the  matter  vab  in  iisae  and 

•decided  in  that  suit:   Whitehurst  v.  Jiogera,  38  Md.  512;  Cecil  v.  Cecil,  19  Id. 

79.    If  the  matter  was  actually  in  issue,  however,  it  does  not  matter  that  the 

•decision  thereon  was  erroneous;  it  will  be  conclusive.     Thus,  where  it  is 

;  shown  by  parol  proof,  that  in  an  action  on  a  note,  the  defendant  therein  re* 

lied  upon  a  breach  of  warranty  on  the  part  of  plaintiff^  in  the  sale  of  pork, 

which  constituted  the  consideration  of  the  note,  he  will  be  precluded  from 

•  maintaining  an  action  founded  upon  the  warranty,  though  at  the  former  trial 

he  was  deprived  of  its  benefit  by  the  instruction  of  the  court  to  the  jury,  that 

;  proof  of  a  partial  failure  of  consideration  would  be  no  defense:  Beall  v.  Peam, 

12  Id.  5e5»  diing  the  principal  case. 

TxsTiMOznr  of  a  Dscbahed  Witxbss  at  a  former  trial  of  the  action  may 
be  given  in  evidence:  Waiere  v.  Waters,  35  Md.  539.  The  witness  must  not, 
however,  substitute  himself  for  the  jury  and  testify  as  to  the  substance  of  the 
testimony  of  the  deceased  witness;  he  must  testify  to  the  facts  to  which  the 
btter  testified:  Black  v.  Woonlrow,  39  Id.  221,  citing  the  principal  case.  Upon 
this  subject  see  CcmmonwealtJi  v.  Ridtards,  29  Am.  Dea  608,  and  note. 

Bejsction  09  Demand  Oftesed  as  Sjst-off  in  a  FoRMsa  AonoN  on  a 
:trial  before  referees  does  not  bar  a  subsequent  action  thereon,  if  the  demand 
-GOuUl  not  have  been  legally  allowed  as  a  set-off:  Beebe  v.  Bull,  27  Am.  Dec. 
150.  And  where  the  items  of  a  running  account  might  have  been  proved  in 
a  former  action,  the  plaintiff  may  show  that  some  of  saoh  items  were  not 
proved,  for  the  purpose  of  saving  his  action  thereon:  Badger  v.  Tiiotmb,  2i 
Id.  611;  and  note  to  Eaatman  v.  Cooper,  Id.  609,  in  which  the  cases  reported 
da  this  series  relative  to  estoppel  by  judgment  are  collected. 
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Chase  i^  Gbabb,  Exeoxjtobs,  v.  Logeeeuait. 

[11  OzLL  k  Johnson,  185.] 

CoKTBiBnnoN — Specific  Devisees  of  Fseehold  and  Lsasbhooj}  Estatx 
mxiat,  in  England,  contribute  in  equal  proportions  to  the  Batisfaction  of 
the  testator's  debts  by  specialty,  because  both  are  liable  for  the  payment 
of  such  debts,  by  the  statute  of  fraudulent  devises. 

Idxu. — ^Pebsonal  Estate  is  the  Pkimast  or  Natubal  Fukd  for  the  pay- 
ment of  debts,  and,  as  between  the  real  and  personal  representatives  of 
a  decedent,  must  be  first  resorted  to. 

Id£U. — Heib  OB  Devisee  of  Esal  Estate  will  be  Subbooated  to  t'le 
rights  of  a  creditor  by  specialty,  who  has  proceeded  against  the  real 
estate  descended  or  devised,  and  will  be  allowed  to  reimburse  himself 
out  of  the  personal  estate,  if  such  reimbursement  will  not  prejudice  any 
party  whose  claim  is  not  more  favored  than  that  of  such  heir  or  devisee. 

Idem. — Heib  aoainst  Whom  an  Obuoee  of  a  specialty  debt  has  recovered, 
is  entitled  to  contribution  from  assets  in  hands  of  executor,  or  a  residuary 
legatee,  bat  not  from  a  general  or  special  legatee. 

Qenxbal  Rule  of  Mabshauno  Assets  is  to  apply:  1.  The  personal  estate; 
2.  Lands  devised  for  payment  of  debts;  3.  Lands  desoended;  Lastly, 
estates  specifically  devised,  though  generally  charged  with  jmyment  of 
debts. 

Specifio  Legatees  abs  Entitled  to  have  the  assets  desoended  to  the  heir 
marshaled,  but  not  so  as  to  interfere  with  lands  devised,  unless  devised 
subject  to  the  payment  of  debts. 

Sfbcifio  Legatees  abe  hot  Entitled  to  CoNTBiBnTiQK  from  devisees  on 
account  of  their  legacies  being  applied  to  the  payment  of  simple  contract 
debts;  but  they  are  entitled  to  such  contribution  when  their  legacies 
have  been  applied  to  the  payment  of  specialty  debts,  or  when  the  spe- 
cialty debts  have  been  satisfied  out  of  the  personal  assets  of  the  deoedent, 
and  the  simple  oontcact  creditors  are  thereby  compelled  to  zesort  to  the 
specifio  legacies. 

CoNTBiBunoN.— Advancements  Made  bt  Tbstatob  in  his  Ufa-time,  to  his 
children,  constitute  no  part  of  his  estate,  and  can  not,  by  his  representa- 
tives, be  made  to  contribute  to  the  discharge  of  his  debts. 

Bequest  to  One's  Childben  Geneballt  will  be  construed  to  embrace  all 
who  are  his  children  at  the  date  of  his  decease,  although  tiie  money  is 
directed  to  be  paid  "to  each  of  them  for  the  use  of  their  respeotivo 
children,  and  by  each  of  them  so  applied,"  although  some  of  them  have 
no  children. 

Qenebal  and  Pabticulab  Intent  both  ApFSABiNa  on  the  face  of  a  will, 
the  former,  though  first  expressed,  prevails. 

TRuarrsES  and  Ezbcdtobs  Actino  in  Qood  Faith  are  treated  with  in- 
dulgence, not  held  answerable  on  slight  grounds. 

EzscDTOBS  ABE  Ghaboeable  WITH  Intbbest,  when  they  are  guilty  of  neg- 
ligence in  not  laying  out  money  for  the  benefit  of  the  estate,  or  when 
they  have  used  the  money  for  their  own  profit,  or  have  committed  some 
other  misfeasance. 

EXECUTOBS  will  NOT  BE  Chaboed  WITH  Intebest  whcu  uot  guilty  of  any 
unreasonable  delay  in  bringing  their  trust  to  a  settlement,  nor  of  using 
the  assets  for  their  own  benefit. 
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Sfbohio  Lboaot. — A  bequest  of  the  moneys  to  be  received  £rom  a  decree  in 
chancery  is  a  specific  legacy.  It  is  not  liable  to  abate  with  the  general 
legacies;  and  the  legatees  have  the  right  to  demand  and  receive  it  as  soon 
as  it  is  paid  to  the  executors. 

OsNSRAL  Leqact  IS  Oke  SO  GiVEN  as  not  to  amount  to  a  bequest  of  a  par- 
ticular thing  or  money,  distinguished  from  all  others  of  the  same  kind. 

Specific  Legacy  is  a  Bequest  of  a  specific  part  of  the  testator's  personal 
estate,  distinguished  from  all  other  parts  of  the  same  kind. 

On  Failure  of  Fund  out  of  which  Specific  Leoact  is  Payable,  the 
legatee  is  not  entitled  to  any  other  part  of  the  estate. 

MoBTOAOSE  MAY  CoNVEBT  MoBTOAGE  IXTO  Real  Estatb  as  between  his 
real  and  personal  representatives,  by  declaring  his  intention  so  to  do; 
and  such  intention  is  e£fectually  manifested  by  devising  the  lands  mort- 
gaged to  one  and  his  heirs  and  assigns. 

Costs  are  not  Chargeable  against  Executors,  when  the  difficulties  in 
the  execution  of  their  trust  made  it  advisable  for  them  to  act  under  th« 
direction  of  the  court  of  equity. 

Bill  by  Adam  and  John  Miller  against  Bichard  Lockerman  and 
wife  and  the  executors  of  J.  T.  Chase,  alleging  that  the  dece- 
dent had  executed  to  B.  Lockerman,  jun. ,  for  use  of  Frances  T. 
Lockerman,  a  promissoiy  note,  of  which  complainants  claimed 
to  be  the  assignees.  Answers  were  filed  by  B.  Lockerman  and 
F.  T.  Lockerman,  denying  the  existence  of  the  promissory  note 
alleged,  but  admitting  one  for  one  thousand  three  hundred  and 
fifty  dollars.  The  executors  answered  that  some  instrument 
had  been  executed  to  B.  L. ,  jun. ,  and  asked  for  an  inspection  of 
it;  they  did  not  admit  the  possession  of  assets,  but  offered  to 
account  under  direction  of  the  court;  stated  that  the  residue  of 
the  estate  of  their  testator,  and  the  fund  intended  by  him  for  pay- 
ment of  his  debts,  were  inadequate;  that  the  property  specific- 
ally bequeathed  by  the  testator  to  his  children  and  grandchil- 
dren, had  been  necessarily  applied  to  the  payment  of  his  debts; 
that  the  property  left  to  F.  T.  L.  had  not  been  so  applied;  that 
all  the  devisees  and  legatees  ought  to  contribute  ratably;  and 
they  asked  to  be  authorized  to  set  off  the  claim  of  F.  T.  L. 
against  the  clain^  of  her  assignees.  The  will  of  the  decedent 
devised  certain  tracts:  1.  To  B.  M.  Chase,  in  trust  for  testator's 
daughter,  Frances  T.  Lockerman,  for  life;  2.  To  his  son,  B.  M. 
Chase,  his  heirs  and  assigns,  all  lands  mortgaged  to  testator  by 
his  son-in-law,  Bichard  Lockerman,  in  trust  for  F.  T.  L.,  for 
life;  3.  To  testator's  daughter,  Hester  Ann,  certain  other  lands; 
4.  To  B.  M.  Chase  certain  lands  in  trust  for  Matilda  Chase  and 
her  husband,  during  their  lives;  5.  To  E.  M.  Chase,  certain 
lands  in  Belmont;  6.  To  daughter,  Hester  Ann,  for  life,  certain 
dwelling-house  and  lots  and  household  furniture;  7.  Testatof 
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bequeathed  to  daughter  Hester  Ann,  for  life,  certain  rents  of 
ground  leased  to  Yaohel  Dorsey;  and  forever,  one  fifth  part  of 
testator's  plate;  8.  To  certain  children  and  grandchildren,  the 
remaining  four  fifths  of  testator's  plate;  9.  To  daughter,  Hester 
Ann,  sixty  shares  bank  stock;  10.  To  E,  M.  Chase,  two  lots  in 
Annapolis,  and  all  testator's  notes,  note-books,  pictures,  watch, 
and  sleeve  buttons;  11.  To  each  grandchild  two  shares  of  bank 
stock;   12.   Certain  slaves  to  certain  children  and  grandchil- 
dren; 13.  That  certain  slaves  be  given  their  freedom;  14.  To 
his  grandchildren,  after  the  death  of  H.  A.,  certain  lauds  in 
Baltimore  county.    In  each  instance,  where  a  life  estate  was  de- 
vised, provision  was  made  for  the  disposition  of  the  property 
after  the  death  of  the  first  beneficiary.    After  making  the  fore- 
going devises  and  bequests,  the  testator  provided  that  all  his 
remaining  estate,  real  and  personal,  be  equally  divided  between 
his  children  and  their  heirs,  and  that  the  personally  to  which 
his  daughters  should  be  entitled  under  this  residuaiy  clause,  be 
sold  by  the  executors,  and  invested  in  certain  stocks,  and  the 
dividends  paid  over  to  the  daughters.     In  case  of  insufficiency 
of  personal  estate  and  lands  appropriated  to  paying  debts  and 
legacies,  the  deficiency  should  be  supplied  out  of  the  residue  of 
the  estate,  as  the  executors  should  think  right. 

To  this  will  six  codicils  were  made.  The  first  devised  testa- 
tor's dwelling-house  and  ground  to  B.  M.  C.  after  the  decease 
of  H.  A.,  and  beqeathed  certain  stocks  to  his  grandchildren  and 
certain  furniture  to  H.  A.  for  life.  The  second  codicil  substi- 
tuted pecuniaxy  legacies  to  H.  A.  and  several  of  the  grandchil- 
dren in  place  of  the  stocks  formerly  given  them,  and  directed 
the  executors  to  sell  such  part  of  the  residuimi  of  the  estate,  real 
and  personal,  as  would  enable  them  to  comply  with  this  bequest. 
The  third  provided  for  the  delivery  of  negroes  to  legatees,  and 
for  the  sale  of  cattle  and  crops  to  pay  debts  and  legacies;  de- 
vised certain  realty  to  grandchildren;  directs  sale  of  realty  to 
pay  debts  of  Mrs.  Lockerman.  The  fourth  devised  certain 
realty  to  children  and  grandchildren.  The  fifth  directed  com- 
pliance with  certain  agreements  to  sell  realty,  and  that  executors, 
out  of  the  moneys  annually  receivable  imder  a  designated  de- 
cree in  chancery,  pay  certain  taxes,  and  divide  the  balance  among 
testator's  children,  and  paid  to  each  for  the  use  of  their  respect- 
ive children.  The  sixth  devised  part  of  Belmont  to  M.  C,  and 
certain  other  realty  to  M.  C.  and  H.  A.  for  life,  and  after  their 
death  to  their  children,  and  revoked  certain  bequests  in  the  will, 
under  the  apprehension  that  the  assets  might  prove  inadequate 
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for  their  pftyment.  Judgments  against  the  deeedent  were  filed,, 
and  sundry  admissions  made  regarding  the  course  of  the  exec- 
utors respecting  the  personal  property.  The  bill  was  amended, 
and  all  the  heirs  and  deyisees  of  the  decedent  made  parties. 
They  filed  answers.  In  October,  1835,  the  cause  was  referred 
to  tlie  auditor  of  the  court.  He  made  his  report.  It  was  ex* 
cepted  to.  On  December  3, 1836,  the  chancellor  ordered  that 
the  cause  be  again  referred.  He  again  reported,  and  the  second 
report  was  set  aside  by  agreement  in  December,  1837,  and  the 
cause  remanded  to  him  to  state  an  account  on  such  principles  of 
contribution  as  the  chancellor  should  deem  correct.  It  was  ad- 
mitted that  testator  made,  in  his  life-time,  certain  advances,  viz., 
to  his  daughter,  Catharine  Grabb,  certain  realty,  and  to  his  other 
children  money  and  personal  properiy  to  an  amount  not  yet  as- 
certained. The  chancellor  finally  made  a  decree  for  the  pay- 
ment of  complainants'  claim,  and  on  May  4, 1838,  ordered,  among- 
other  things,  that  each  of  the  five  devisees  and  legatees  be  re- 
quired to  contribute  equally  to  the  payment  of  the  debts,  so  that 
the  property  should  pass  in  the  same  proportional  value  to  each 
donee  as  adjusted  by  the  testator.  The  parties  then  agreed  that 
the  whole  cause  should  be  treated  as  open  on  appeal,  to  the  same- 
extent  as  if  each  party  had  separately  appealed. 

T.  S.  Alexander,  for  the  appellants. 

BandaU,  for  the  appellees. 

By  Court,  Stephsn,  J.  The  personal  estate  of  the  testator 
not  being  sufficient  to  pay  his  debts,  and  the  specific  legacies, 
bequeathed  by  his  will,  the  question  arises,  in  what  manner  the 
deficiency  is  to  be  supplied,  or  upon  what  principles  contribu- 
tion is  to  be  made  by  those  who  have  been  the  objects  of  lu» 
bounty  in  the  disposition  of  his  property.  By  his  will  he  has. 
given  several  specific  legacies,  and  devised  to  several  of  his  chil- 
dren a  considerable  real  estate,  and  the  question  which  it  be- 
comes necessary  to  decide,  is  whether  the  devisees  of  real  estate- 
are  to  contribute  equally  and  proportionally  with  the  spedfic^ 
legatees  of  the  personally,  or  the  burden  of  making  up  the  de- 
ficiency, is  to  fall  solely,  and  exclusively,  upon  those  to  whom 
he  has  specifically  bequeathed  a  part  of  his  personal  estate. 

The  principle  seems  to  be  weU  settled  in  England,  that  as  to- 
debts  by  specialty,  since  the  statute  of  fraudulent  devises,  mak- 
ing real  estate  in  the  hands  of  devisees,  liable  to  the  payment  of 
such  debts,  specific  devisees  of  freehold,  and  leasehold  estate, 
are  on  the  same  footing;  and  liable  to  contribute  in  equal  pro* 
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portions  to  the  aatisfoction  of  those  debts.  It  ms  so  decided 
in  the  case  of  Short  v.  Long,  2  Yern.  756.  In  that  case  the  assets 
falling  short  to  pay  debts,  the  question  was,  whether  the  defi- 
ciency was  to  be  chazged  upon  the  real  or  upon  the  leasehold 
estate.  The  lord  chancellor  decreed  the  deficiency  to  be  borne 
equally,  in  proportion  to  the  value  of  each  estate.  The  debts 
being  dne  by  specialty,  and  both  descriptions  of  property  liable 
for  the  payment  of  them;  and  the  devisees  and  legatees  being 
both  equally  objects  of  the  testator's  bouniy,  he  determined 
that  the  contribution  ought  to  be  equal.  The  same  case  is  to 
be  found  reported  in  1  P.  Wms.  403,  404.  Lord  Chancellor 
Cowper ,  that  great  master  of  equity,  as  he  has  been  emphatically 
styled,  there  decided,  that  to  prevent  the  disappointment  of  the 
testator's  intention,  both  estates  being  liable,  the  contribution 
ought  to  be  equal. 

The  counsel  for  the  appellant,  in  the  course  of  his  argument^ 
seemed  to  think  that  this  decision  had  been  overruled  in  the 
case  of  HasleiDOod  v.  Fope,  2  P.  *Wms.  822.^  In  1  Boper  on 
Leg.  638,  it  is  said  the  fifth  resolution  in  Masl/eioood  v.  Pope, 
may  probably  at  first  sight,  be  considered  at  variance  witlT  the 
case  last  cited.  That  resolution  was  in  these  words:  '*  Where 
a  man  dies  indebted  by  bond,  and  leaves  a  personal  estate,  and 
devises  lands  to  J.  S.  in  fee,  and  gives  specific  legacies,  and  the 
creditor  by  bond  comes  on  the  personal  estate  to  be  paid  his 
bond,  the  specific  legatees  shall  not  stand  in  the  place  of  the 
bond  creditor,  to  charge  the  land  devised;  because  the  devisee 
of  the  land  is  as  much  a  specific  devisee  as  the  legatee  of  the 
specific  legacy."  It  is  presumed,  says  Boper,  that  Lord  Talbot, 
in  the  expression,  **  the  specific  legatees  shall  not  stand  in  the 
place  of  the  bond  creditors  to  charge  the  land  devised,"  must' 
have  intended,  not  that  the  devisee  should  not  contribute,  but 
that  the  specific  legatee  had  no  right  to  have  the  assets  mar- 
shaled against  the  specific  devisee,  so  as  to  throw  the  bond  debt 
exclusively  upon  the  real  estate  devised,  to  the  exoneration  of 
the  personalty,  specifically  bequeathed.  In  this  qualified  sense, 
the  resolution  in  question,  and  the  case  of  Long  v.  Short,  prob* 
ably  may  be  reconciled;  but  the  point  can  not  be  considered 
free  from  doubt.  The  reason  assigned  by  Lord  Talbot  would 
seem  to  indicate  that  the  construction  given  by  Boper  to  his 
opinion,  was  well  founded,  and  that  he  did  not  intend  to  re- 
pudiate the  principle  of  contribution,  but  only  designed  to  ex- 
clude the  doctrine  of  an  exclusive  liability,  under  the  circum- 

1.  8  p.  Wms.  822. 
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stances  attaching  to  the  devisee  of  the  real  estate.  It  was  man- 
ifestly the  opinion  of  Boper  that  the  principle  of  contribation 
was  sustainable,  because,  in  the  preceding  page,  he  says: 
''  There  appears  to  be  a  distinction  in  the  application  of  the  pre- 
ceding rule,  as  to  marshaling  in  favor  of  specific  legatees,  for 
in  that  case  it  seems  that  the  real  and  personal  assets  specifically 
devised  and  bequeathed,  will  upon  failure  of  the  genenJ  per- 
sonal estate,  be  so  far  marshaled  (if  indeed  that  term  can  in 
strictness  be  applicable),  that  the  specific  devisee  and  legatee 
shall  each,  in  proportion  to  the  value  of  their  respective  gifts, 
contribute  to  the  payment  of  the  specially  debt.  But  with 
respect  to  a  simple  contract  creditor,  the  exception  is  not  ad- 
mitted; for  he  must  resort  alone  to  the  personal  estate  specific- 
ally bequeathed,  as  that  is  the  only  fund  liable  to  his  debt." 

The  principle  established  by  Lord  Chancellor  Cowjier,  in  the 
case  of  Long  v.  Short,  is  sanctioned  in  a  note,  to  be  found  in  8 
Woodeson's  Lectures,  534,  where  it  is  said:  ''As  to  debts  by 
specialty,  specific  devisees  of  freehold,  and  leasehold  estates, 
seem  to  be  on  the  same  footing,  since  the  statute  of  fradulent 
devises,  8  W.  &  M.,  c.  14,  and  liable  to  contribute  in  equal 
proportions  to  the  satisfaction  of  those  debts."  So  also  in  2 
Wms.  Ex.  1043,  in  a  note,  it  is  said,  "according  to  the  de- 
cision of  Lord  Covrper,  in  Long  v.  Short,  1  P.  Wms.  403,  the 
devisee  would  be  entitled  to  compel  the  specific  legatees  to  con- 
tribute to  the  payment  of  the  debt,  but  not  wholly  to*  exonerate 
the  land."  Again,  at  page  1056  of  the  same  book,  in  a  note, 
it  is  said:  "  With  respect  indeed  to  specific  legacies,  the  assets, 
according  to  Lord  Cowper's  decision  in  case  of  Long  v.  Short, 
shall  be  so  far  marshaled  upon  failure  of  the  general  personal 
estate,  that  the  devisee,  and  specific  legatee,  shall  each  in  pro- 
portion to  the  value  of  their  respective  gifts,  contribute  to  the 
payment  of  the  specially  debt."  In  3  Johns.  Ch.  158,'  speak- 
ing upon  the  subject  of  contribution  between  two  specific 
devisees  of  land,  Chancellor  Kent  says:  "The  same  rule  was 
declared  in  Long  v.  Short,  1  P.  Wms.  403,  in  the  case  of  two 
specific  devisees  of  land.  The  lord  chancellor  said  it  would 
equally  disappoint  the  intention  of  the  testator,  to  defeat  either 
devise,  by  subjecting  it  to  the  testator's  debts;  and  therefore  he 
held,  that  on  a  deficiency  of  assets,  both  estates  mxist  contribute 
in  proportion  to  the  value  of  their  respective  premises." 

In  England  as  in  this  state,  the  personal  estate  is  the  natural 
or  primary  fund  for  the  payment  of  debts,  as  between  the  real 
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and  personal  representatives  of  the  deceased,  and  must  be  re- 
Borted  to  in  the  first  instance  for  that  purpose.  And  in  order 
to  enforce  such  primary  liability,  it  is  an  established  rule  in 
equity,  that  as  between  the  representatiyes  of  the  deceased 
debtor,  if  the  creditor  proceeds  against  the  real  estate,  descended 
or  devised,  the  heir  or  devisee,  who  has  sustained  the  loss,  shall 
be  allowed  to  stand  in  the  place  of  the  specialty  creditor,  to  re- 
imburse himself,  out  of  the  personal  estate,  in  the  hands  of  the 
executors,  provided  such  reimbursement  will  not  prejudice  any 
of  the  creditors,  or  any  other  party  having  a  more  favored 
claim,  than  the  heir  or  devisee  respectively:  2  Wms.  Ex.  1041. 

If  the  obligee  recovers  against  the  heir,  he  may  reimburse 
himself  out  of  the  assets  in  the  hands  of  the  executor,  but  not 
to  the  prejudice  of  either  a  specific  or  general  legatee;  such  an 
equity  exists  only  in  favor  of  the  heir,  against  a  residuary 
legatee,  but  in  favor  of  a  devisee,  it  exists  against  a  general 
legatee,  though  not  as  it  would  seem  against  specific  legatees, 
for  the  reason  heretofore  given:  2  Wms.  Ex.  1043. 

According  to  the  principles  of  the  English  law,  equity  will 
marshal  the  real  assets  descended  to  the  heir,  in  favor  of,  or  for 
the  relief  of  specific  legatees;  but  it  will  not  for  such  purpose 
interfere  with  the  lands  devised,  unless  they  were  devised  sub- 
ject to  the  payment  of  debts:  3  Johns.  153.^  That  is  to  say, 
the  lands  devised,  will  not  be  made  to  release  or  exonerate  the 
specific  Ic^tee,  but  they  will  be  held  to  contribute.  The  gen- 
eml  rule  of  marshaling  assets,  is  to  apply,  first  the  personal 
estate;  then  lands  devised  to  be  sold  for  the  payment  of  debts; 
then  lands  descended;  and  lastly,  estates  specifically  devised, 
even  though  they  are  generally  charged  with  the  payment  of 
debts.  The  testator  in  this  case,  having  made  provision  in  his 
will  for  the  payment  of  his  debts  and  legacies,  if  the  fund  pro- 
vided by  him  for  that  purpose  has  proved  to  be  inadequate,  the 
rule  of  contribution,  as  established  by  law,  must  be  resorted  to, 
and  ought  to  prevail.  We  therefore  think,  that  if  in  course  of 
the  administration  of  the  assets  by  the  executors,  the  specific 
legacies  bequeathed  by  the  will  of  the  testator,  have  been  ap- 
plied to  the  payment  of  specialty  debts,  the  specific  legatees  are 
entitled  to  contribution  against  the  devisees  of  the  real  estate; 
but  that  so  far  as  such  legacies  may  have  been  applied  to  extin- 
guishment of  the  claims  of  simple  contract  creditors,  no  such 
light  of  contribution  exists,  as  against  the  devisees  of  the  realty; 
the  personal  fund  alone  being  responsible  for  the  payment  of 
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debts  of  that  deacriptioii.  We  tfamk,  moieover,  that  if  the 
general  personal  estate  has  been  applied  to  the  payment  of  the 
specialty  debts,  whereby  the  simple  contract  creditors  have 
been  thrown  upon  the  specific  bequests,  the  specific  legatees 
have  a  right  to  resort  to  the  devisees  of  the  real  estate  for  con* 
tribution;  each  right  of  contribution  being  essential  to  cany 
into  effect  the  intention  of  the  testator,  which  was  to  make  them 
both  equally  the  objects  of  his  bounty.  The  property  giren  by 
him  in  his  life-time  to  his  children  by  way  of  advancement,  was 
no  part  of  his  estate  at  the  time  of  his  death,  and  can  not  be  made 
to  contribute  by  his  representatiYes  to  the  payment  of  his  debts. 

We  are  of  opinion,  that  the  money  receivable  under  the  decree 
in  chancery  in  the  case  of  Sterett  v.  Moale,  ought  to  be  equally 
divided  amongst  all  the  children  of  the  testator,  and  not  exclu- 
sively given  to  those  having  children.  The  will  of  the  testator 
affords  pregnant  evidence,  that  all  his  children  were  equally  the 
objects  of  his  bounty  and  affection:  and  in  disposing:  of  the 
fund  in  question,  the  language  he  h^  used  isZnTto  show, 
that  an  equal  participation  by  them  in  the  benefits  of  that  fund 
was  his  object.  It  is  true,  that  at  the  time  his  will  was  made, 
and  at  the  period  of  his  death,  there  were  two  of  his  children 
who  had  no  issue;  but  in  the  course  of  nature,  it  was  not  im- 
probable that  that  state  of  things  might,  cease  to  exist;  and  in 
the  event  of  their  having  children,  the  same  motive  and  feeling 
of  parental  affection,  would  have  operated  in  their  behalf,  and 
would  have  made  them  equally  the  objects  of  his  bounty  and 
benevolence.  The  language  of  his  will  in  reference  to  the  sub- 
ject is  as  follows:  *'  the  residue  of  the  money  annually  received 
by  my  executors  under  the  said  decree,  to  be  equally  divided  by 
them,  amongst  my  children,  share  and  share  alike,  and  paid  to 
each  of  them  for  the  use  of  their  respective  children,  and  by 
each  ef  them  so  applied." 

From  the  terms  of  this  bequest  it  is,  we  think,  most  apparent, 
that  equality  to  each  of  his  children  was  the  governing  motive 
of  the  testator,  and  such  ought  to  be  the  construction  given  to 
his  will,  if  it  can  be  made  compatible  with  the  import  of  the 
lang^uage  he  has  used.  Where  the  testator  stands  in  the  rela- 
tion of  parent,  a  bequest  to  children  generally  will  be  pre* 
sumed,  in  legal  construction,  to  embrace  all  who  answered  that 
description  at  the  period  of  his  death.  A  court  of  equity  ii 
always  solicitous  to  adopt  and  enforce  such  a  construction,  be> 
cause  it  is  conformable  to  the  dictates  of  natoxe,  and  in  accord- 
ance with  the  best  affections  of  the  heart.    In  2  Wms.  Ex. 
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716,  speaking  of  bequests  to  children  in  a  class,  the  author 
sajs:  "  Geneiallj  speaking,  erexy  person  who  at  the  time  of  the 
testator's  death  falls  within  the  described  class  of  children,  will 
be  entitled.    Bnt  where  it  apx)ears  from  express  declaration  or 
clear  inference  upon  the  will,  that  the  testator  intended  to  con* 
'fine  his  bequest  to  those  only  who  answered  the  description  at 
the  date  of  the  instrument,  such  intention  must  be  carried  into 
effect.     A  court  of  equity,  howeyer,  is  always  anxious  to  include 
all  children  in  existence  at  the  time  of  the  death  of  the  testator, 
and  particularly  when  he  stands  in  the  relation  of  parent  to 
the  legatees;  the  court,  presuming  that  he  intended  to  do  his 
duiy  in  providing  for  all  his  children  at  his  death,  will  lay  hold 
of  any  general  expression,  to  giye  effect  to  this  presumed  inten- 
tion, and  will  not  permit  such  general  expression  to  be  narrowed 
by  the  context."    The  language  of  the  will,  in  making  the  be- 
quest in  this  case,  is  yeiy  broad  and  general.     The  legacy  was 
to  be  divided  by  the  executors  amongst  his  children,  share  and 
share  alike;  and  paid  to  each  of  them,  for  the  use  of  their  re- 
spectiye  children,  and  by  each  of  them  so  applied.    It  is  a  well- 
established  rtde  in  the  construction  of  wills,  that  where  there  is 
a  general  and  particular  intent,  apparent  upon  the  face,  the 
general  intent,  although  first  expressed,  shall  control  and  oyer- 
rule  the  particular.     Thus  in  2  Wms.   Ex.  714,  it   is  said: 
"  It  must  not,  howeyer,  be  understood  that  because  the  testator 
uses  in  one  part  of  his  will  words  haying  a  clear  meaning  in 
law,  and  in  another  part  words  inconsistent  with  the  former, 
that  the  first  words  are  to  be  canceled  or  oyerthrown.     A  con- 
trary principle  is  now  folly  established  in  the  doctrine  already 
considered,  that  the  general  intent,  although  first  expressed, 
shall  oyerrule  the  particular."    It  appears  in  this  case  most 
clearly  from  his  own  explicit  declarations,  that  it  was  his  great 
and  leading  object  to  make  an  equal  distribution  of  his  property 
amongst  all  his  children,  being  goyemed  in  this  last  solemn  act 
of  his  life  in  providing  for  his  family,  and  disposing  of  his 
estate  by  an  equal  and  similar  affection  for  each  and  eyery  one 
of  them. 

If  then  equaliiy  of  bounty  to  all  his  children,  was  his  great 
leading  and  cardinal  motiye;  in  the  language  of  the  books,  if 
such  was  his  general  intent,  and  he  has  used  language  suffi- 
ciently strong  to  carry  that  intent  into  effect,  upon  principle,  it 
appears  to  be  settled,  that  such  general  intent  is  not  to  be  frus-^ 
trated,  by  ax^  inconsistent  particular  intent,  but  must  be  sup* 
ported  and  ultimately  preyaiL     In  the  decision  of  this  question. 
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it  is  moxeoYer  a  dromnstance  entitled  to  great  and  weighty  con- 
BideratLon,  that  the  fund  in  controversy  is  of  considerable  value, 
and  amonnts  in  magnitude  to  nearly  a  third  of  his  personal 
estate;  and  if  allotted  exclusively  to  such  of  the  children  of  the 
testator  as  had  children^  will  necessarily  lead  to  an  infringe- 
ment  of  that  well-established  rule  of  construction,  that  the  par- 
ticular must  yield  to  the  general  intent,  in  case  there  should 
exist  a  conflict  between  them.  Although  a  provision  for  his 
grandchildren  might  have  been  an  object,  about  which  he  was 
solicitous,  it  is  fully  apparent  that  he  was  equally  anxious,  that 
all  his  children  should  be  equally  benefited  by  his  bounly;  and 
that  no  distinction  or  disparity  should  exist  between  them,  as 
the  objects  of  his  munificence. 

The  true  construction  of  his  will  is,  that  the  fund  to  be  re- 
ceived by  his  executors,  under  the  decree  in  chancery,  was  to  be 
paid  to  each  of  his  children  in  equal  proportions,  to  be  applied  hj 
those  then  having  issue,  to  the  use  of  their  children,  and  by  those 
not  then  having  children,  to  the  use  of  their  children,  whenever 
they  should  have  children.  By  no  other  appropriation  of  that 
fund,  can  the  general  intent  of  the  testator,  as  plainly  indicated 
upon  the  face  of  his  will,  be  carried  fully  into  effect.  A  con- 
trary construction  would  defeat  entirely  that  equaliiy  of  bounty 
amongst  his  children,  which  appears  to  have  been  the  great  and 
paramount  object  of  the  testator  in  the  disposition  of  his  prop- 
erty, and  ought  not  to  be  adopted,  unless  the  language  of  his 
will  is  so  explicitly  imperative,  as  necessarily  to  demand  it 
We  do  not  think  that  the  executors  are  properly  chargeable  with 
interest  upon  the  several  balances  from  time  to  time  found  to 
be  in  their  hands,  in  the  course  of  their  administration.  They 
do  not  appear  to  have  used  the  assets  in  any  instance  for  their 
own  emolument,  nor  was  there  that  degree  of  unwarrantable 
negligence  in  the  appropriation  of  them,  to  the  payment  of 
debts,  which  would  render  them  upon  principle  so  chargeable. 
Their  settlements  appear  to  have  been  annually  made  with  the 
orphans'  court,  except  in  one  instance,  where  there  appears  to 
have  been  an  excess  of  a  few  months  only;  and  the  rule  as 
settled  by  this  court,  appears  to  be,  to  look  with  a  favorable  eye 
upon  the  conduct  of  executors  and  other  trustees,  and  to  ixeai 
them  with  a  reasonable  indulgence,  when  they  have  acted  with 
good  faith  in  the  execution  of  the  trust  confided  to  them;  and 
not  to  hold  tliem  liable  upon  slight  grounds. 

In  4  Gill  &  J.  460,'  this  court  lay  down  the  general  principle 
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to  be,  that  whenever  an  administrator  manifestly  intends  fairly 
to  do  his  daty,  the  rale  should  be,  not  to  hold  him  liable  upon 
slight  grounds.  It  is  moreover  to  be  remembered,  that  untU 
the  settlement  of  their  fourth  account  with  the  orphans'  court, 
the  balances  against  them  to  more  than  one  third  of  their 
amount,  were  composed  in  part  of  bank  of  Columbia  stock,  for 
which  in  that  account,  they  obtained  a  credit,  as  being  worth 
nothing.  In  the  book  last  referred  to,  it  is  true,  this  court  say 
an  administrator  may  be  compelled  to  pay  interest  on  money 
kept  in  his  hands,  without  apparent  reason,  from  the  end  of 
thirteen  months  after  the  date  of  his  letters,  but  they  say  at  the 
same  time,  that  he  is  only  to  be  charged  with  interest,  where,  in 
so  doing,  it  also  appears  that  he  is  guilty  of  a  ctdpable  inatten- 
tion to  his  duty.  In  this  case,  so  far  from  being  guilty  of  neg- 
ligence, or  a  culpable  inattention  to  duty,  the  executors  appear 
in  one  instance  to  have  used  extraordinary  diligence  and  dis- 
patch; for  their  third  and  fourth  accounts,  from  the  dates  of 
the  probates  attached  to  them,  appear  to  have  been  settled  with 
the  orphans'  court  on  the  same  day. 

In  treating  upon  the  subject  of  charging  executors  or  adminis- 
trators with  interest  in  the  settlement  of  their  accounts,  Williams 
on  executors,  1132,  says:  "  There  are  two  grounds  on  which  an 
executor  or  administrator  may  be  charged  with  interest:  1.  That 
he  has  been  guilty  of  negligence  in  omitting  to  lay  out  the 
money  for  the  benefit  of  the  estate;  2.  That  he  himself  has 
made  use  of  the  money  to  his  own  profit  and  advantage,  or  has 
commited  some  other  misfeasance.  With  respect  to  neglect  on 
the  part  of  the  executors,  in  not  laying  out  balances,  it  must  be 
observed  that  it  frequently  may  be  necessary  and  justifiable,  for 
an  executor  to  keep  large  sums  in  his  hands  to  answer  the  exi- 
gency of  the  testator's  affiurs,  especially  in  the  course  of  the 
first  year  after  the  decease  of  the  testator,  in  which  case  such 
necessiiy  is  so  fully  acknowledged,  that,  according  to  the  ordi- 
nary course  of  the  court,  the  fund  is  not  considered  distributa- 
ble imtil  after  that  time.  But  if  the  court  observes  that  an  ex- 
ecutor keeps  money  dead  in  his  hands,  without  any  apparent 
reason  or  necessity,  then  it  becomes  negligence  and  a  breach  of 
trust,  and  the  court  will  charge  the  executors  with  interest." 
So  in  3  Oill  &  J.  341,*  this  court  say,  where  trustees  act  bona 
fide  and  with  due  diligence,  they  have  always  received  the  favor 
and  protection  of  courts  of  equity;  their  acts  have  been  regarded 
with  the  most  indulgent  consideration.     Under  the  circum« 
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stances  of  this  case,  we  do  not  therefore  think  that  there  has 
been  such  negligence  and  culpable  inattention  to  duty  as  to  re- 
quire that  the  executors  should  be  charged  with  interest  on  the 
balances,  ixom.  time  to  time,  found  to  be  in  their  hands.  It 
does  not  appear  that  the  assets  have  been  used  for  their  own 
benefit,  or  that  any  unreasonable  or  avoidable  delay  has  occurred 
in  bringing  their  trust  to  a  final  settlement. 

We  think,  that  the  bequest  to  his  children  of  the  money  to 
be  receiyed  under  the  decree  in  chancery,  was  a  specific  legacy, 
and  not  liable  to  abate  with  the  general  legacies.  The  money 
to  be  received  under  that  particular  decree,  was  given  to  the 
legatees;  and  they  had  a  right  to  demand  it,  as  such,  from  the 
executors.  The  intent  was  dear,  to  give  that  identical  money, 
and  not  a  sum  of  the  like  amount  generally.  When  received  by 
the  executors,  it  became  specifically  the  right  and  property  of 
the  legatees,  and  they  had  a  right  to  demand  it  of  the  executors 
as  such.  In  2  Wms.  Ex.  745,  it  is  said,  '*  where  the  bequest 
was  to  my  granddaughter,  the  sum  of  forty  pounds,  being  part 
of  a  debt  due  to  me,  from  A.,  for  rent,  she  allowing  what  charges 
shall  be  expended  in  getting  the  same.  Item — I  bequeath  to 
my  grandsons  C.  and  D.,  the  rest  and  residue  of  what  is  due 
to  me  from  the  said  A.,  which  is  about  forty  pounds  more,  in 
equal  shares,  and  they  allowing  charges  as  aforesaid,  these  were 
held  specific  legacies."  Again,  at  page  739,  the  same  author 
says:  ''  A  legacy  is  general,  when  it  is  so  given  as  not  to  amount 
to  a  bequest  of  a  particular  thing,  or  money  of  testator,  distin- 
guished from  all  others  of  the  same  kind.  A  legacy  is  spedfia 
when  it  is  a  bequest  of  a  specific  part  of  the  testator's  personal 
estate,  which  is  so  distinguished."  A  debt  due  to  the  testator, 
may  be  specifically  bequeathed;  as  where  there  is  a  bequest  of 
the  money  now  owing  to  me  from  A.,  or  the  money  due  to  me 
on  the  bond  of  A.  That  the  legacies  were  specific,  will  further 
appear  from  the  consideration,  that  if  the  fund  had  tailed  out 
of  which  they  were  payable,  the  legatees  would  not  have  been 
entitled  to  any  recompense  or  satisfaction  out  of  the  general 
personal  estate,  which  is  one  of  the  features  distmgnishing  a 
general  from  a  specific  legacy. 

As  to  the  character  of  titie  mortgage  from  Richard  Loekerman 
to  the  testator,  and  whether  the  same  is  to  be  considered  as  real 
or  personal  estate,  we  are  of  opinion  that  it  must  be  considered 
as  belonging  to  the  class  of  real,  and  not  personal  assets.  These 
is  no  doubt  of  the  general  rule,  that  a  mortgage  interest  befofe 
foreclosure,  is  considered  in  equity,  as  a  chattel  interest,  and 
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peiBonal  assets,  and  belongs  to  the  executors;  and  though  the 
technical  fee  may  descend  to  the  heir,he  takes  it  in  trust  for  the 
personal  representatives:  8  John.  Ch.  145,'  and  cases  there 
<dted.  The  principle  is  well  settled,  that  a  mortgage  on  lands 
is  nothing  more  than  a  security  for  the  debt,  and  anything  which 
transfers  or  extinguishes  the  debt,  transfers  or  discharges  the 
mortgage  as  an  incident  to  the  debt.  This,  no  doubt,  is  the 
general  aspect  under  which  it  is  viewed  in  a  court  of  equity; 
but  it  is  equally  well  settled,  that  the  mortgagee  may,  as  between 
his  real  and  personal  representative,  by  a  manifest  declaration 
of  his  intent,  convert  the  mortgage,  as  well  as  any  other  part  of 
his  personal  estate,  into  land;  and  make  it  pass  accordingly:  1 
Wms.  Ex.  432;  2  Vem.  581.' 

In  the  case  referred  to  in  Yemon,  the  following  facts  are 
stated:  "  The  testator  having  several  mortgages,  and  amongst 
the  rest,  a  mortgage  in  fee  of  lands  in  Fenlake,  he  devises  his 
mortgages  to  his  two  daughters,  and  their  executors  and  admin- 
istrators; and  devises  his  lands  in  Fenlake,  upon  which  he  had 
•entered,  upon  forfeiture  of  the  mortgage,  to  his  two  daughters 
and  their  heirs;  Mary,  one  of  the  daughters,  dying  without 
issue,  Higgs,  the  husband  and  administrator,  claims  a  moiety  of 
the  lands  in  Fenlake,  as  part  of  his  wife's  personal  estate,  it 
l)eing  a  mortgage  not  foreclosed,  nor  the  equity  of  redemption 
released."  Upon  this  state  of  facts,  the  court  say:  ''Although 
it  is  a  mortgage  as  between  the  mortgagor  and  mortgagee,  yet 
the  testator's  intent  was,  it  should  pass  to  his  daughters  as  real 
^estate,  to  them  and  their  heirs,  and  not  as  {Mtrt  of  his  personal 
-estate;  and  Maiy,  the  wife  of  Higgs,  being  dead  without  issue, 
it  descends,  and  goes  to  her  sister,  as  her  heir  at  law,  and 
Higgs,  as  administrator  to  his  wife,  ought  not  to  have  any  part 
thereof  as  personal  estate."  It  is  manifest,  that  the  ground  of 
the  decision  in  this  case  was,  that  the  mortgaged  estate  in  ques- 
tion was  devised  to  his  daughters,  and  their  heirs;  and  not  as  in 
the  case  of  the  other  mortgages,  to  his  daughters  and  their  ex- 
-ecutors  and  administrators;  it  being  therefore  the  clear  intent 
of  the  testator  to  treat  it  as  real  estate,  descendible  to  the  heirs, 
and  not  as  personalty,  which  should  jp&as  to  the  executors  or 
administrators,  the  court,  in  order  to  effectuate  that  intent, 
treated  it  as  land,  and  not  as  personal  estate.  In  the  case  be- 
fore this  court,  the  intent  of  the  testator  was,  we  think,  equally 
apparent  to  treat  the  mortgage  as  real  estate,  and  not  as  per- 
sonal property.     The  language  of  the  will  is  as  follows:  "  I 
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will  and  derise  unto  my  son,  Richard  M.  Chase,  his  heirs,  ex- 
ecutors and  administrators,  and  assigns,  all  the  lands  mortgaged 
me  by  my  son-in-law,  Richard  Lockerman,  in  trust,  to  receive 
the  interest  on  said  mortgages,  which  has  or  may  become  due, 
and  to  pay  the  same  over  to  my  daughter,  Frances  Townley 
Lockerman,  during  her  life,  to  her  sole  and  exclusive  use  and 
benefit;  and  her  receipt  for  the  same,  shall  be  good  and  suffi* 
cient  in  law  and  equity;  and  in  case  my  son-in-law,  Richard 
Lockerman,  should  survive  my  said  daughter,  Frances  Townley, 
I  do  hereby  grant  permission  to  my  said  son-in-law  to  occupy 
and  use  the  said  lands  mortgaged  by  him,  during  his  natural 
life,  free  from  rent  and  interest.  I  give  and  devise  the  lands 
mortgaged  to  me  by  my  son,  Richard  Lockerman,  after  his 
death,  and  the  death  of  his  said  wife,  unto  their  children,  and 
their  heirs,  to  be  equally  divided  amongst  them/'  The  lands 
mortgaged  in' this  case  are  devised  to  the  trustee  and  his  heirs, 
and  after  the  death  of  the  cestui  que  trust,  and  her  husband  (who 
in  case  of  his  surviving  his  wife,  is  to  have  permission  to  occupy 
them  free  from  rent  and  interest),  they  are  devised  to  their  chil- 
dren and  their  heirs,  to  be  equally  divided  between  them.  The 
intention  of  the  testator,  therefore,  to  treat  the  mortgage  as 
real  estate,  is,  we  think,  most  clear  and  indisputable.  Upon  the 
subject  of  costs,  we  think  that  the  executors  ought  not  to  be 
personally  charged  with  the  payment  of  them,  either  in  this 
court  or  in  the  court  below;  but  that  they  ought  to  be  paid  out 
of  the  assets  of  the  estate.  The  difficulties  attending  the  execu- 
tion of  their  trust,  rendered  it  proper  that  they  should  act  un« 
der  the  direction  and  indemnity  of  a  court  of  equity;  and  in 
such  cases  the  practice  seems  to  be  to  charge  the  cost  of  the  suit 
upon  the  fund:  1  Johns.  Ch.  45,^  473,'  153.*  In  the  last  case 
referred  to,  the  chancellor  says,  as  the  defendant  is  not  in  de- 
fault, and  has  only  sought  the  direction  of  this  court,  in  a  case 
proper  for  it,  he  ought  to  receive  cost  out  of  the  fund,  and  this 
is  the  course  of  the  court  in  such  cases.  The  decree  of  the 
chancellor  is  reversed,  and  the  cause  remanded  to  the  court  of 
chanceiy  for  further  proceedings,  conformably  to  the  principles 
herein  contained. 
Decree  reversed  and  cause  remanded. 


Mabshalino  of  Assets. — ^Land  descended  is  applicable  to  the  payment 
of  debts  in  advance  of  a  specific  legacy:  Alexander  v.  Worthingtan,  5  Md. 
493.     Where  lands  have  descended  and  others  have  been  devised,  the  former 
are  first  liable  to  the  discharge  of  debts,  or  of  an  annuity  which  by  the  wilt 

1.  TabeU  V.  TaheU.    2.  Motu  y.  Murgatr^^  S.  C  7  Am.  Deo.  478.   8.  MorrM  ▼.  lHofc«» 
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im  chmrged  upon  the  whole  of  the  real  estate:  Mitchell  ▼.  MUeheU,  21  Id.  255. 
Specific  are  preferred  to  general  legacies:  Nash  v.  SmcUlwoodj  6  Id.  397.  As 
between  a  specific  legacy  and  devise,  the  former  is  first  liable  for  the  payment 
of  rimple  contract  debts:  Dugan  ▼.  BoUms,  11  Id.  76.  But  in  Addiaon  v. 
Ji  ddiaon,  44  Id.  202,  a  different  mle  seems  to  have  been  adopted.  In  that  case 
the  testator  bequeathed  to  his  widow,  five  thousand  dollars  in  lieu  of  her 
dcywer  and  of  all  claims  upon  his  estate.  It  was  held  that  the  bequest  to  the 
'vrife,  being  instead  of  her  claims  on  the  estate,  constituted  her  a  creditor 
thereof,  whoee  claims  were  paramount  to  those  either  of  the  devisees  or  spe- 
cific legatees.  The  question  then  for  determination  being  as  to  what  fund 
ymM  primarily  liable  for  the  discharge  of  this  debt,  it  was  held  that  the  spe- 
cific legatees  and  the  devisees  were  upon  the  same  footing  and  must  contribute; 
all  citing  the  principal  case.  The  following  are  the  cases  on  this  subject  in 
the  American  Decisions:  Trumbo  v.  Sorrenqf,  16  Am.  Dec.  103;  MeCampbeU 
▼.  MeOampbell,  15  Id.  48;  Bobards  ▼.  Wortham,  22  Id.  738;  Bogera  v.  Rogera^ 
20  Id.  716;  Nwby  v.  Skinner,  31  Id.  397. 

An  Exbcctob  will  bs  Chaboed  with  Ixtxbbst  where  he  has  been 
piilty  of  inexcusable  laches  and  delay  in  retaining  a  fund  in  his  hands;  thus 
the  executor  was  charged  where  he  retained  the  funds  of  the  estate  in  his  hands 
five  years  without  rendering  an  account:  Smithera  v.  IJooper,  23  Md.  285; 
smd  where  he  retains  the  funds  of  the  estate  to  meet  an  unliquidated  and 
disputable  claim :  State  v.  Jonea,  21  Id.  432;  but  the  executor  is  justified  in 
retaining  ready  at  hand  funds  to  meet  a  certain  claim,  such  as  that  of  a  legacy, 
the  payment  whereof  the  legatee  refuses  to  accept,  while  at  the  same  time  he 
declines  to  renounce  the  legacy:  MiekU  v.  Oroaa,  10  Id.  369,  citing  the  prin- 
cipal case. 

A  Qbkxbal  Intent  must  prevail  over  a  particular  intent  appearing  in  the 
aame  wilL  It  was  accordingly  held  that  a  legacy  of  one  thousand  dollars  to 
each  of  the  children  of  the  testator's  brother,  followed  by  a  clause  "and  after 
paying  the  above  sum  of  ^ve  thousand  dollars  unto  and  amongst,"  etc.,  was 
a  legacy  of  one  thousand  dolLurs  to  each  of  the  children,  though  they  were 
seven  in  number:  Thompaon  v.  Yotrng,  25  Md.  450.  In  support  of  the  same 
nk,  Toflor  v.  WcUmm^  35  Id.  524. 


CASES 

IN  THE 

SUPREME  JUDICIAL  COURT 


OF 


MASSACHUSETTS. 


Boston  Glass  Manufaotobt  v.  Langdon  and 

Tbustee. 

[24  PlGXKBZHQ,  49.] 

NoN-EXiSTEZiGB  OB  DisaoLUTiON  OF  Ck)RPO&A'noK  plaintiff  may  be  pleaded 

in  abatement.  ' 

DiULTOST  Pleas  being  found  against  the  defendant,  the  judgment  mnat  be 

in  chief  and  peremptory,  and  he  can  not  go  into  his  defense  as  upon  the 

general  isane. 
D1S8OLUTIOK  OF  CoBPOAATiON  oan  only  be:  1.  By  act  of  legialation.     2.  By 

death  of  all  ita  members    3.  By  forfeiture  of  franehisea.  4.  Byaarrendar 

of  its  charter. 
Forfeiture  of  Charter  for  an  abnae  or  miauae  of  powers  takea  tfect  only 

upon  judgment  of  a  competent  tribunal. 
Surrender  of  a  Charter  can  only  be  by  some  formal,  aolemn  act  of  the 

corporation,  accepted  by  the  goTemment. 
Possession  of  Profertt  is  not  Essential  to  corporate  eodatenoe.    There- 
fore insolvency  or  an  assignment  of  all  ita  aasets  does  not  ertingniah  a 

corporation. 
Omission  to  Choose  Dirsctors,  or  want  of  proper  officera,  doee  not  show 

the  dissolution  of  a  corporation. 

Assumpsit  on  a  promissory  note.  Plea  in  abatement,  that  at 
the  time  of  the  issue  of  the  writ  there  was  not,  and  there  is  not 
now,  any  corporation  called  the  Boston  glass  manufactoiy.  At 
the  trial 'plaintiff  proved  its  act  of  incorporation  and  its  organ- 
ization thereunder  in  1811.  Defendant  showed  that  plaintiff  in 
1827  assigned  all  its  property  to  certain  persons  for  the  benefit 
of  its  creditors;  and  that  thereafter  the  plaintiff  held  no  annual 
meetings  to  choose  directors  and  transact  business.    The  jury 
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was  instmcted  that  the  eyidence  was  sufficient  to  proTe  the  or<' 
gaziization  and  continnance  of  the  corporation.  Verdict  for 
plaintiff.  The  other  facts  and  points  appear  from  the  opinion. 
Defendant  moved  for  a  new  trial. 

AiuHn,  for  the  defendant. 
SvMwan,  for  the  plaintiff. 

By  Court,  Mobton,  J.  The  non-existence  or  death  of  the 
plaintiff  may  properly  be  pleaded  in  abatement:  1  Chit.  PL 
482;  Stoi/s  PI.  24.  But  whether,  as  it  entirely  and  perpetually 
destroys  the  plaintiff's  right  to  recover,  it  may  not  also  be 
pleaded  in  bar,  it  is  not  necessary  to  determine:  Proprietors  oj 
Monumoi  v.  Rogers,  1  Mass.  159;  First  Parish  in  Sutton  v.  Cole, 
3  Pick.  245.  Whether  the  plea  conclude  in  abatement  or  bar, 
the  issue  being  found  against  the  defendant,  the  judgment  must 
be  peremptory.  The  established  rule  is,  that  in  dilatory  pleas, 
when  the  issue  is  found  against  the  defendant  on  matters  of  fact, 
the  judgment  must  be  in  chief:  Gould's  PL  300;  Howe's  Pr.  215. 

The  principal  question  for  our  consideration  is,  whether  judg* 
ment  shall  be  rendered  on  the  verdict.  The  defendant's  coun- 
sel contends  that  the  evidence  introduced  will  not  support  the 
verdict,  but  that  the  verdict  is  against  the  evidence  and  the  law 
and  should  be  set  aside.  The  point  which  has  been  determined 
by  the  jury,  though  necessary  to  be  submitted  to  them  with 
proper  instructions,  is  quite  as  much  a  matter  of  law  as  of  fact; 
and  we  the  more  readily  enter  into  the  examination  of  it.  The 
legal  establishment  and  due  organization  of  the  corporation  were 
admitted;  but  it  was  contended  that  the  facts  disclosed  showed 
a  dissolution  of  it.  The  elementary  treatises  on  corporations  de- 
scribe four  methods  in  which  they  may  be  dissolved.  It  is  said 
that  private  corporations  may  lose  their  legal  existence  by  the 
act  of  the  legislature;  by  the  death  of  all  the  members;  by  a 
forfeiture  of  their  franchises;  and  by  a  surrender  of  their  char- 
ters: 2  Kyd  on  Corp.  447;  1  BL  Com.  485;  2  Kent's  Com.,  1st 
ed.,  245;  Angell  &  Ames  on  Corp.  501;  Oakes  v.  EUl,  14  Pick. 
442.  No  other  mode  of  dissolution  is  anywhere  mentioned  or 
alluded  to. 

1.  In  England,  where  the  parliament  is  said  to  be  omnipo- 
tent, and  where  in  fact  there  is  no  constitutional  restraint  upon 
their  action  but  their  own  discretion  and  sense  of  right,  copora- 
tions  are  supposed  to  hold  their  franchises  at  the  will  of  the 
legislature.  But  if  they  possess  the  power  to  annul  charters,  it 
certainly  has  been  rarely  exercised  by  them.    In  this  countxy, 
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where  the  legislatiYe  power  is  carefully  defined  by  explicit 
fundamental  laws,  by  which  it  must  be  governed  and  beyond 
which  it  can  not  go,  it  has  become  a  question  of  some  difficulty 
to  determine  the  precise  extent  of  their  authority  in  relation  to 
the  revocation  of  charters  granted  by  them.  But  as  it  is  not 
pretended  that  there  has  been  any  legislative  repeal  of  the 
plaintiffs  charter,  it  will  not  be  useful  further  to  discuss  this 
branch  of  the  subject. 

2.  As  all  the  original  stockholders  are  not  deceased,  the  cor-  . 
poration  can  not  be  dissolved  for  the  want  of  members  to  sus- 
tain and  exercise  the  corporate  powers.  Besides,  this  mode  of 
dissolution  can  not  apply  to  pecuniary  or  business  corpora 
tions.  The  ahares.  being  property,  pass  by  assignment,  be- 
quest,  or  descent,  and  must  ever  remain  the  property  of  some 
persons,  who,  of  necessity,  must  be  members  of  the  corporation 
as  long  as  it  may  exist. 

3.  Although  a  corporation  may  forfeit  its  charter  by  an  abuse 
or  misuser  of  its  powers  and  franchises,  yet  this  can  only  take 
effect  upon  a  judgment  of  a  competent  tribunal:  2  Kent's  Com., 
Ist  ed.,  249;  Corporation  of  Colchester  v.  Seaber,  3  Burr.  1866; 
Sviiih's  case,  4  Mod.  53.  Whatever  neglect  of  duty  or  abuse 
of  power  the  corporation  may  have  been  guilty  of,  it  is  perfectly 
clear  that  they  have  not  lost  their  charter  by  forfeiture.  Until 
a  judicial  decree  to  this  effect  be  passed,  they  will  continue 
their  corporate  existence:  The  King  v.  Amery,  2  T.  R.  515. 

4.  Charters  are  in  many  respects  compacts  between  the  gov- 
ernment and  the  corporators.  And  as  the  former  can  not  de- 
prive the  latter  of  their  franchises  in  violation  of  the  compact,  so 
the  latter  can  not  put  an  end  to  the  compact  without  the  con- 
sent of  the  former.  It  is  equally  obligatoiy  on  both  parties. 
The  surrender  of  a  charter  can  only  be  made  by  some  formal, 
solemn  act  of  the  corporation;  and  will  be  of  no  avail  until  ac- 
cepted by  the  government.  There  must  be  the  same  i^^reement 
of  the  parties  to  dissolve,  that  there  was  to  form  the  compact. 
It  is  the  acceptance  which  gives  efficacy  to  the  surrender.  The 
dissolution  of  a  corporation,  it  is  said,  extinguishes  all  its  debts. 
The  power  of  dissolving  itself  by  its  own  act,  would  be  a  dan- 
gerous power,  and  one  which  can  not  be  supposed  to  exist. 

But  there  is  nothing  in  this  case  which  shows  an  intention  of 
the  corporators  to  surrender  or  forfeit  their  charter,  nor  any- 
thing which  can  be  construed  into  a  surrrender  or  forfeiture. 
The  possession  of  property  is  not  essential  to  the  existence  of  a 
corporation:  2  Kent's  Com.,  1st  ed.,  249.     Its  insolvency  can 
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not,  therefore,  eztingnish    its  legal  existence.    Nor  can  the 
flBsigmnent  of  all  its  property  to  pay  its  debts,  or  for  any  other 
purpose,  have  that  efifect.    The  instrument  of  assignment  was 
not  so  intended,  and  can  not  be  so  construed.    All  its  proTis- 
ions  look  to  the  continuance  of  the  corporation.    It  contains 
covenants  that  the  assignees  may  use  the  corporate  name  for  the 
collection  of  the  debts  and  tiie  disposition  of  the  property 
assigned;  that  the  corporation  will  not  hinder  or  obstruct  them 
in  the  performance  of  these  functions;  that  it  will  make  any  fur- 
ther conveyances  and  assurances  which  may  become  necessary, 
and  will  do  and  perform  any  other  and  further  acts  which  may 
be  required  to  enable  the  assignees  fully  to  execute  their  trust. 
The  instrument  which  covenants  for  future  acts,  can  not  be  con- 
Btrued  to  take  away  all  {>ower  of  action. 

The  omission  to  choose  directors  clearly  does  not  show  a 
dissolution  of  the  corporation.  Although  the  proper  officers 
may  be  necessaiy  to  enable  the  body  to  act,  yet  they  are  not 
essential  to  its  vitality.  Even  the  want  of  officers  and  the 
want  of  power  to  elect  them,  would  not  be  fatal  to  its  existence. 
It  has  a  potentiality  which  might,  by  proper  authority,  be 
called  into  action,  without  affecting  the  identity  of  the  corpo- 
rate body:  Colchester  v.  SeaJber,  3  Buir.  1870.  But  here  in  fact 
was  no  lack  of  officers.  Although  no  directors  had  been 
chosen  for  several  years,  yet,  by  the  by-laws  of  the  corporation, 
the  directors,  though  chosen  for  one  year,  were  to  continue  in 
office  till  others  were  chosen  in  their  stead. 

The  damages  were  properly  assessed  by  the  jury.  The  de- 
fendant having  elected  to  try  her  case  upon  a  plea  in  abate- 
ment, must  submit  to  the  legal  consequences  of  that  form  of 
trial.  Perhaps  the  court  might  have  assessed  the  damages  as  in 
case  of  default.  But  most  obviously  the  better  course  was  to 
submit  the  subject  to  a  jury.  In  doing  this  the  defendant  could 
not  be  allowed  to  go  into  the  whole  defense  as  upon  the  gene- 
ral issue.  The  rule  adopted  at  the  trial  was  the  correct  one. 
Judgment  according  to  verdict. 

Shaw,  C.  J.,  did  not  sit. 

At  Common  Law,  whsrx  an  Issub  or  Fact  was  Raisbd  by  a  plea  ia 
abatement,  the  judgment  that  was  rendered  thereon  in  case  it  was  found 
against  the  defendant  was  final,  and  the  plaintiff  might  prove  his  damages 
either  before  the  same  or  another  jury:  Good  v.  Lehan,  8  Cush.  302.  By 
statutory  amendment  it  is  provided  in  this  state  that  even  if  such  an  issue  be 
found  against  the  defendant,  he  may,  by  special  order  of  court,  have  leave  to 
plead  over:  Young  v.  OiUea,  113  Mass.  35,  citing  the  principal  case. 

FoRFETTCKB  OF  A  CoRPORATB  Frakcbise  Can  be  Only  upon  a  judgment  in 
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a  direct  proceeding  institated  by  the  state:  Fclg^r  v.  Columbian  /»«.  Ob.,  98 
IfMS.  275;  Heard  v.  TMot,  7  Gray,  120;  see  also  Kruncltan  v.  Addey^  8 
Cash.  95,  citing  the  principal  case.  That  the  forfeiture  must  be  declared  in  a 
direct  proceeding,  see  Vernon  Society  v.  HiUs,  16  Am.  Dec.  429. 

DissoLunoN  OF  GoRPOKATioK  does  not  arise  from  failure  to  continu* 
•uocession  to  offices  when  these  offices  in  fact  are  ezereised  by  officers  de/aeiK' 
LehigKB,  Co.  ▼.  LeMgkO.  <k  N.  Co.,  26  Am.  Dec  111. 


ASNOLD  £T  Ali.  V.  BbOWK. 

[34  PionBBiir&,  89.] 

Attachiko  Offiobr  is  not  Estopped  prom  Showing  that  the  property 
seized  by  him  did  not  belong  to  the  defendants. 

One  Partner  has  Power  to  Sell  All  the  Goods  of  the  Partnership 
at  a  single  sale,  though  the  object  of  the  partnership  was  to  sell  by  retaiL 

Sals  Made  bt  One  Partner  is  not  Invalid  because  the  purohaser  as 
part  payment  pays  one  of  such  partner's  private  debts. 

Insolvsnct  of  One  or  of  Both  Partners  does  not  operate  as  a  dissoln* 
tion  of  the  firm,  though  perhaps  this  result  would  follow  from  such  bank- 
ruptcy or  legal  insolvency  as  results  in  an  assignment  of  all  the  insol- 
vent's effects. 

Dissolution  of  Partnership  is  not  produced  by  the  voluntary  absence  or 
absconding  of  one  of  the  partners. 

Owner  of  Attached  Goods  may  Sell  them,  subject  to  the  attachment 
lien. 

Attachino  Officer  may  Purchase  of  Defendant  the  Attached  Prop- 
erty subject  to  the  attachment.  He  is  not  the  defendant's  trustee  in 
the  sense  that  precludes  him  from  dealing  in  the  property. 

Casb  against  a  sheriff  for  the  default  of  Hunt,  his  depuiy. 
Joseph  and  Aaron  Hawley  were  partners  in  the  business  of  pur- 
chasing goods  in  large  quantities  and  retailing  them.  They 
failed  in  February,  1829,  when  Aaron  left  the  country.  Thej 
were  sued,  and  a  number  of  writs  placed  in  Hiint's  hands  and 
seired.  Their  property  was  attached.  All  the  attachments 
were  withdrawn,  except  one  in  favor  of  Bradley  &  Church, 
whose  suit,  having  been  prematurely  begun,  was  discontinued 
in  October,  1829.  In  June,  1829,  Joseph  Hawley,  acting  for 
the  firm,  sold  the  attached  goods  to  the  deputy,  Hunt,  for  one 
thousand  three  hundred  dollars,  a  fair  price.  Hunt  paid  in  the 
following  manner:  one  thousand  one  hundred  and  fifty  dollars 
in  notes  to  Moss  K.  Botsford,  in  part  payment  of  demands 
which  the  latter  held  against  the  firm,  and  also  against  »Toseph 
Hawley  alone;  and  the  balance  of  one  hundred  and  fifty  dollars 
was  retained  by  Hunt  in  payment  of  his  fees  in  serving  writs. 
After  the  sale  to  H\mt  and  during  the  pendency  of  the  action  of 
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Biadlej  &  draxch,  the  sheiiff  attached  the  property  tinder  a 
-writ,  in  fayor  of  the  present  plainidffs.  Hunt  now  claimed  and 
hidd  the  goods  under  the  sale  to  him,  and  refused  to  deliver 
them.    The  sale  to  Htmt  was  sustained  by  the  trial  court. 

Dewey  and  Porter,  for  the  plaintiffs. 

Byington  and  Tucker,  for  the  defendant. 

By  Court,  Mobtok,  J.  The  defense  is  that  the  original  debt- 
ors were  not  the  owners  of  the  chattels  at  the  time  of  the  attach- 
ment. This  defense  it  is  competent  for  the  defendant  to  make, 
and  if  established  it  will  defeat  the  action.  Although  he  re- 
turned that  he  attached  the  goods  as  the  property  of  the  original 
defendants,  yet  he  is  not  thereby  estopped  from  showing  that 
they  had  no  property  in  them.  The  goods  were  formerly  the 
property  of  the  original  debtors,  and  unless  the  sale  of  them, 
which  was  made  to  Hunt  before  the  plaintiffs'  attachment,  was 
a  valid  one,  they  then  remained  theirs,  were  duly  attached,  and 
ought  to  have  been  holden  and  applied  to  the  satisfaction  of  the 
plaintiffs'  execution.  This  sale  was  made  for  a  valuable  consid- 
eration, and  was  in  every  respect  bona  fide.  The  charge  of  one 
hundred  and  fifty  dollars  for  the  service  of  writs,  appears  lar^e, 
but  is  shown  to  be  perfectly  fair.  The  agreement  to  refer  the 
amount  to  the  determination  of  a  disinterested  and  impartial 
arbitrator,  furnishes  a  strong,  if  not  conclusive  inference,  that 
there  was  no  collusion  or  fraud  in  this  charge.  We  are  then  to 
examine  this  sale  as  a  fair  transaction,  wholly  exempt  from  any 
fraudulent  taint.  The  objections,  and  there  are  several  of  them, 
all  grow  out  of  the  relation  of  the  parties  to  the  transaction  and 
to  each  other. 

1.  The  sale  was  made  by  one  of  two  partners.  And  the  first 
objection  is,  that  one,  in  the  absence  of  the  other,  had  no  au- 
thority to  make  this  sale.  It  is  said,  that  although  he  might 
sell  the  whole  partnership  stock  by  retail,  yet  that  it  was  not 
according  to  the  ordinary  course  of  business,  and  so  not  within 
the  scope  of  his  authority,  to  sell  the  whole  at  once  by  a  single 
contract.  We  have  no  evidence  of  the  terms  of  association  be- 
tween these  partners;  but  there  is  no  reason  to  suppose  that 
either  member  of  the  firm  had  any  different  authority  than  what 
was  derived  from  the  relation  subsisting  between  them.  Doubt- 
less the  ordinary  business  of  the  company  was  to  purchase  goods 
by  the  large  quantity  and  to  sell  them  in  small  quantities.  But 
this  can  not  restndn  the  general  power  to  buy  and  sell.  The  va- 
lidity of  a  purchase  or  a  sale  can  not  be  made  to  depend  upon 


298  Abnold  u  Brown.  [Mass. 

ihe  amount  bought  and  sold.  The  authority  will  expand  or  con- 
tract, according  to  the  emergencies  which  may  arise  in  the  course 
of  their  proper  business.  One  of  their  principal  objects  was  to 
sell,  and  it  would  be  absurd  to  say  that  either  partner  might  sell 
all  the  goods  by  retail  as  fast  as  possible,  but  if  a  favorable  op- 
portunity occurred,  to  sell  a  great  part  or  the  whole  at  once,  he 
would  have  no  power  to  do  it.  That  an  exigency  had  arisen  in 
the  afiiEurs  of  the  partnership,  which  rendered  a  sale  necessary, 
and  which  made  it  highly  expedient  and  beneficial  to  sell  in  this 
mode,  is  very  apparent.  And  we  have  no  doubt  that  the  one 
partner  was  authorized  to  make  this  sale  in  the  name  of  the  firm: 
Quiner  v.  Mdrblehead  Social  Ins.  Co.,  10  Mass.  482. 

2.  But  it  is  contended  by  the  plaintiffs'  counsel,  that  if  one 
partner  had  the  power  to  sell  the  goods,  yet  he  could  not  do  it 
in  payment  of  his  own  private  debt.  It  does  not  appear  that  in 
the  contract  of  sale,  the  mode  of  payment  was  established.  It 
was  immaterial  to  the  purchaser  how  or  to  whom  he  paid  the 
price.  If  a  portion  went  to  pay  a  private  debt  of  one  of  the 
firm,  it  would  not  invalidate  the  sale  and  defeat  the  transfer  of 
the  goods.  Whether  it  would  be  deemed  a  legal  payment  pro 
tanto,  as  against  the  creditors  of  the  firm,  is  a  question  with 
which  we  have  nothing  to  do.  So  if  the  partnership  stock  had 
been  taken  in  satisfaction  of  a  private  debt  due  from  one  of  the 
partners  to  the  purchaser,  it  might  have  been  deemed  fraudu- 
lent as  to  the  creditors  of  the  company.  But  such  was  not  this 
case.  The  purchaser  had  no  interest  in  the  appropriation,  and 
gained  nothing  by  the  mode  of  payment  which  was  adopted. 
He  made  a  bona  fide  contract  for  the  goods;  paid  an  adequate 
consideration  for  them;  and  we  can  yet  perceive  no  legal  objec- 
tion to  the  validity  of  the  sale. 

3.  It  is  further  contended  for  the  plaintiffe,  that  before  the 
sale  the  partnership  had  been  dissolved;  that  the  owners  had 
become  mere  tenants  in  common,  and  that  neither  had  power  to 
sell  the  whole.  There  is  no  pretense  that  the  partners  intended 
to  dissolve  the  partnership.  If  it  was  done  at  all  by  them,  it 
was  the  effect  of  their  acts  against  their  intentions.  The  in- 
solvency of  one  or  both  the  partners  we  think  wotdd  not  pro- 
duce this  effect.  The  insolvency  of  one  might  furnish  to  the 
other  sufficient  ground  for  declaring  a  dissolution.  But,  in  this 
state,  the  inability  to  pay  the  company  or  the  private  debts  of 
the  partners,  would  not  per  se  operate  as  a  dissolution. 

In  England,  bankruptcy,  and  in  some  of  oui*  states  where  in- 
solvent laws  exist,  legal  insolvency  may  produce  a  dissolution. 
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Wherever  the  one  or  the  oiher  operates  to  vest  the  bankrupt's  or 
insolyent's  property  in  assignees  or  other  ministers  of  the  law, 
it  would  produce  that  efiEect.  Probably  a  Yoluntary  assignment 
by  a  partner,  of  all  his  property,  would  do  the  same.  In  such 
cases  the  partner,  being  divested  of  his  property,  and  rendered 
unable  to  perform  the  duties  of  a  partner,  would  of  course  cease 
to  be  one.  And  his  assignees,  coming  in  as  tenants  in  common 
and  not  partners,  the  partnership  would  be  dissolved:  Wats, 
on  Part.  242,  302;  Gow  on  Part.  286;  Fox  v.  Hanbury,  Cowp. 
445;  Crispe  v.  PerriU,  Willes,  467;  S.  C,  1  Atk.  133;  Hague  v. 
BoUeston,  4  Burr.  2174;  Smith  v.  Stokes,  1  East,  363;  Smith  v. 
OrieU,  Id.  368;  Ex  parte  WiUiams,  11  Ves.  5;  Wilson  v.  Oreen- 
wood,  1  Swanst.  482;  Harvey  v.  Crioleetty  5  Mau.  &  Sel.  336; 
Barker  v.  Ooodair,  11  Ves.  78;  DvMon  v.  Morrison,  17  Id.  193; 
3  Kent's  Com.,  3d  ed.,  63;  JUdrguand  v.  New  York  Manuf,  Co,, 
17  Johns.  629. 

4.  Nor  TTill  the  voluntary  absence  of  one  of  the  partners  from 
the  state,  produce  a  dissolution.  Some  of  the  dicta  in  Whiiman 
V.  Leonard,  3  Pick.  179,  certainly  favor  the  plaintiffs'  position. 
But  they  were  not  necessary  to  the  decision  of  the  case,  and  if 
they  were,  must  be  taken  in  connection  with  the  circumstances 
of  that  case.  There  were  facts  enough  to  show  the  note  to  be 
grossly  fraudulent,  without  relying  uxk)n  the  absconding  of  one 
of  the  partners.  The  chief  justice  says, ' '  here  was  an  absconding 
of  one  partner,  which  dissolved  the  partnership."  The  absence 
was  longer  in  that  case  than  this,  and  attended  with  many  cir- 
cumstances to  distinguish  it  from  this.  It  well  might  be  that 
there  was  such  an  absconding  as  would  amount  to  a  dissolution, 
and  yet  the  temporary  absence  in  this  not  produce  the  same  effect. 
In  England  the  absconding  would  be  an  act  of  bankruptcy,  and 
the  bankruptcy,  when  determined  by  regular  adjudication,  would 
cieate  a  dissolution.  See  the  above  citations.  But  the  abscond- 
ing is  never  relied  upon,  there,  as  a  dissolution.  And  we  do  not 
think  that  the  absence  of  one  of  the  partners,  under  the  circum- 
stances disclosed  in  this  report,  amounted  to  a  dissolution  of  the 
partnership.  The  objections  to  the  power  of  one  partner  to  make 
the  sale,  and  to  the  manner  in  which  that  power  was  executed, 
haTing  been  overruled,  it  only  remains  to  inquire  whether  the 
purchaser  was  competent  to  buy. 

5.  The  goods  were  under  attachment  at  the  time  of  the  sale. 
If  the  cause  of  action  had  not  accrued  when  the  writ  and  attach- 
ment were  made,  it  will  not  affect  the  present  question.  The  officer 
has  no  right  to  inquire  whether  the  action  can  be  maintained  ox 
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not.  He  has  a  valid  writ,  wbioh  will  juBtify  liim  in  taking  and 
holding  the  goods.  And  so  far  as  the  officer  is  concerned,  the 
defendant  named  in  it  can  not  object  to  the  attachment.  The 
sale  was  made  subject  to  this  attachment,  and  whether  it  was 
enforced  or  abandoned,  can  not  affect  the  validity  of  the  sale. 
An  attachment  constitates  a  mere  lien  npon  the  property,  amf 
the  general  owner  may  as  well  sell  subject  to  that  lien  as  any 
other.  The  effect  of  the  sale  will  be  to  pass  the  general  prop* 
erty  incumbered  by  the  attachment.  If  that  be  extinguished  by 
the  settlement  or  the  failure  of  the  suit,  or  the  n^lect  to  levy 
an  execution  in  thirty  days  after  judgment,  the  sale  of  the  prop- 
erty will  become  absolute,  and  the  purchaser  will  hold  it  free  of 
the  incumbrance.  If  a  part  of  it  be  taken  to  satisfy  the  judg- 
ment, he  will  hold  the  remainder^  But  if  the  whole  be  needed 
on  the  execution,  he  will  acquire  nothing  by  his  purchase.  These 
principles  apply  to  both  real  and  personal  estate.  It  never  was 
doubted  that  real  estate  under  attachment  might  be  conveyed  as 
well  as  if  unincumbered.  And  we  know  of  no  rale  or  principle 
which  will  prevent  the  transfer  of  chattels  imder  attachment, 
any  more  than  real  estate.  There  may  be  some  practical  diffi- 
culty in  making  a  delivery,  as  the  officer  and  not  the  owner  ia 
supposed  to  have  the  possession.  But  such  a  delivery  as  the 
owner  might  be  able  to  make,  whether  actual  or  symbolical, 
would  be  effectual  to  consummate  a  contract  of  sale.  In  the  case 
at  bar  there  could  be  no  difficulty  on  this  ground,  for  the  pui> 
chaser  was  the  officer  who  had  the  legal  possession. 

6.  And  this  presents  the  last  question  which  we  have  to  consider. 
The  plaintiffs'  counsel  contend  that  the  officer  having  an  attach- 
ment on  property,  stands  in  such  a  relation  to  the  defendant  and 
to  the  property  as  to  render  him  incompetent  to  become  the 
purchaser  of  it.  It  is  called  a  fiduciary  relation,  and  is  com- 
pared to  that  of  a  larustee  to  a  cestui  qwe  trust.  There  is  no 
doubt  of  the  soimdness  and  wisdom  of  the  principles  advanced, 
but  the  doubt  is  of  their  application.  A  guardian  can  not  pur- 
chase the  property  of  his  ward;  an  executor  or  administrator 
can  not  purchase  the  estate  which  they  represent,  nor  can  an 
agent  or  trustee,  of  any  description,  with  power  to  sell,  becomis 
the  purchaser.  The  same  rule  applies  to  auctioneers,  and  in 
eqmty  is  sometimes  extended  to  attorney  and  cUent:  Paley  on 
Princ.  and  Agent,  32;  Ex  parte  James,  8  Ves.  337;  Hatch  v.  Hatch, 
9  Id.  292;  Ex  parte  Bennett,  10  Id.  381;  Nevmum  v.  Payne,  2 
Ves,  jun.  199;  Wallinglon*s  estate,  Ashm.  307;  Datoes  v.  Boylston, 
9  Mass.  353  [6  Am.  Dec.  72];  Copeland  v.  MercatUUe  Lis,  Co.,  6 
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:.  204;  Church  v.  JUdrine  Ins.  Go.^  1  Mason,  341;  Barhrr  y. 
Marine  Ins.  Co.,  2  Id.  369. 

This  wise  and  salataiy  rule,  designed  to  protect  the  weak  and 
incompetent  &om  the  encroachments  and  oyerreachings  of  the 
artful  and  the  powerful,  is  founded  upon  two  principles.  The 
one  is,  that  the  trustee  has  no  right  to  derive  any  benefit  or  ad- 
vantage from  the  trust  fund;  but  all  his  sHQ  and  labor  in  the 
management  of  it  must  be  directed  to  the  advancement  of  the 
interest  of  his  cestui  que  trust.  The  other  is,  that  the  characters 
of  buyer  and  seller  are  incompatible,  and  can  never  be  united 
in  the  same  person,  in  whatever  different  capacities  he  may  act. 
The  agency  of  adverse  interests  is  the  surest  guaranty  of  fidel- 
ity and  equality  in  negotiations  of  this  kind.  The  assent  of  two 
minds  is  essential  to  the  contract  of  sale,  as  well  as  to  every 
other  contract.  Hence  the  action  of  one  person  can  never 
change  the  ownership  of  property.  There  may  be  formal  sales 
made  by  an  executor,  administrator,  guardian,  or  trustee  to 
themselves,  or  to  others  for  them,  but  the  legal  property  will 
still  remain  unchanged  and  chargeable  with  the  same  trusts  as 
before.  Nor  can  this  salutary  rule  be  evaded  by  circuity  of  con- 
veyances. As  the  trustee  can  not  sell  directly  to  himself,  so  he 
can  not  do  the  same  thing  indirectly,  by  selling  to  another  per- 
son for  his  benefit.  As  he  is  bound  to  act  in  everything  per- 
taining to  the  trust  for  the  advantage  of  the  cestui  que  trust,  so 
the  latter  always  has  the  option  to  consider  the  sale  valid  or 
invalid,  as  he  shall  deem  most  for  his  interest.  When  he  is 
capable  of  acting,  his  assent  will  give  vitality  to  a  contract 
which  before  only  had  a  potential  existence 

But  while  we  recognize,  and  with  great  care  and  pleasure 
cherish  these  principles,  we  can  not  discover  their  applicability  to 
the  question  before  us.  The  property  attached  bears  very  little 
resemblance  to  a  trust  fund.  And  the  slieriff  can  not  be  con- 
sidered as  sustaining  the  relation  of  agent  or  trustee,  in  any 
sense,  to  the  defendant  in  the  attachment.  He  is  the  officer  of 
the  law,  and  as  such  holds  the  property  attached.  It  may  be 
considered  in  the  custody  of  the  law.  His  duties  are  prescribed 
by  law,  and  he  is  bound  to  execute  them  according  to  its  direc- 
tions, without  favoritism  or  partiality  to  either  party.  The 
debtor  is  not  considered  to  be  under  the  control  or  influence  of 
the  officer,  nor  in  any  degree  incapacitated  from  acting  for  him- 
self and  assisting  and  maintaining  his  own  rights.  There  is  no 
such  fiduciary  relation  between  them  as  to  form  any  obstacle  to 
their  contracting  with  each  other.     Their  interest  is  adverse. 
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And  there  exist  the  ordinaxy  securities  for  fair  dealing  and 
equal  terms  in  their  negotiations.  There  may  be  something  in 
the  situation  of  the  debtor  and  the  power  of  the  officer,  which 
should  induce  a  close  scrutiny  into  their  dealings,  to  see  that 
there  is  no  fraud  or  oppression  in  their  contracts;  but  nothing 
which  is  so  much  to  be  feared  as  to  inhibit  all  contracts  between 
them.  The  attaching  creditor  has  quite  as  much  power  over  the 
debtor  as  the  officer  employed  by  him,  and  yet  there  is  nothing 
in  their  relative  situation  which  will  prevent  them  from  buying 
and  selling  with  each  other.  If  either  the  creditor  or  the  officer, 
by  extortion  or  taking  advantage  of  the  necessities  of  the  debtor, 
should  obtain  from  him  an  unconscionable  bargain,  the  law 
would  set  it  aside.  But  we  can  see  nothing  in  the  situation  of 
the  property  or  the  relation  of  the  parties,  which  by  the  rules  of 
law,  or  upon  principles  of  sound  policy,  should  annul  a  fair 
contract  of  sale. 
Judgment  on  the  verdict. 

An  Attachment  does  not  Pbbvent  Disposition  of  the  effects  upon 
which  it  is  levied,  by  way  of  absolute  sale  or  by  mortgage:  Mann  v.  HttsUm, 
1  Gray,  253;  AppUton  v.  Bancroft,  10  Mete.  235;  Farwns  v.  Men-ill,  5  Id. 
359;  Orani  v.  Lyvnan,  4  Id.  477.  In  AppUton  v,  Banerq/t,  9upra,  Shaw,  0. 
J.,  though  recognizing  that  the  repeated  decisions  of  the  court  had  estab- 
lished this  principle  too  firmly  to  admit  of  its  being  now  shaken,  doubted 
whether  upon  considerations  of  policy  it  would  not  have  been  better  had  th« 
original  decision  been  otherwise.  See,  to  the  same  effect,  Whipple  v.  7%ayer, 
26  Am.  Dec.  626. 

One  Partneb  may  Dispose  of  All  the  Firm's  EivEcrs:  Deehmrd  % 
Case,  30  Am.  Dec.  287;  Montjoy  v.  Hclden,  12  Id.  331. 
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[34  PzczxBDia,  102.] 
Way  of  Nboessitt  is  Impliedly  Inclitded  in  a  Grant  of  Land  to  which 

access  can  be  had  only  by  passing  over  the  gnmtor's  land. 
Two  OR  More  Ways  of  Necessity  are  Impliedly  Inclitded  in  a  grant  of 

lands  which  are  so  divided  by  impassable  barriers,  that  the  different  parti 

are  inaccessible  without  such  ways. 
Way  of  Necessity  must  be  Supported  by  Necessity;  it  is  not  sufficient 

that  it  be  a  great  convenience,  or  that,  without  it,  aooess  to  the  lands  ii 

exceedingly  difficult. 

Tbespass  qmare  clavsum  /regit.  Defense,  a  right  of  way  by 
necessity.  Daniel  Waller,  being  formerly  the  owner  of  the  lands 
ol  plaintiff  and  defendants,  conveyed  to  Seth  Janes  the  forty 
acres  of  woodland  now  held  by  defendants,  which  were  entirely 
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siuioimded  by  Weller's  remaining  lands.  Plaintiff's  lands  are 
north  of  defendants',  and  adjoin  a  public  road.  It  was  shown 
that  when  Weller  conveyed  to  defendants'  grantor,  he  owned  a 
two-acre  tract  situate  between  the  f  oriy-acre  tract  and  a  road  to 
the  east  thereof,  and  that  the  greater  part  of  defendants'  tract 
was  more  accessible  from  this  east  road  than  through  plaintiff's 
land.  The  defendants,  to  justify  their  use  of  plaintiff's  land, 
proved  that  about  four  acres  of  their  tract  was  separated  from 
the  balance  by  an  elevation  over  which  it  was  exceedingly  diffi- 
cult to  pass  to  the  east  road.    The  trial  court  ruled  in  favor  of 


G.  A,  Dewey  and  LanckUm^  for  the  defendants. 

Bishop  and  (hid,  for  the  plaintiff. 

By  Court,  Mobton,  J.  The  defendants  claim  a  way  of  neces- 
sity, across  the  locus  in  quo.  The  three  different  modes  of  ac- 
quiring and  holding  rights  of  way,  in  their  origin  resolve 
themselves  into  one.  The  distinction  between  them  relates 
more  to  the  mode  of  proof  than  to  the  source  of  the  title.  They 
are  all  derived  from  the  volimtary  grant  of  the  proprietor  of  the 
fee.  Prescription  presupposes,  and  is  evidence  of  a  previous 
grant.  Necessiiy  is  only  a  circumstance  resorted  to  for  the  pur- 
pose of  showing  the  intention  of  the  parties  and  raising  an  im- 
plication of  a  grant.  And  the  deed  of  the  grantor  as  much 
creates  the  way  of  necessity  as  it  does  the  way  by  grant.  The 
only  difference  between  the  two  is,  that  one  is  granted  in  express 
words  and  the  other  only  by  implication.  Quando  aliquis  aZt- 
guid  concedit,  concedere  videtur  et  id  sine  quo  res  uti  non  potest. 
Thus  when  a  man  grants  a  close  inaccessible  except  over  his  own 
land,  he  impliedly  grants  a  right  of  passing  over  that  land. 
Otherwise  the  grantee  cotdd  derive  no  benefit  from  the  grant. 
The  same  rule  of  construction  wotdd  govern  a  reservation  out 
of  lands  granted:  Go.  Lit.  56  a;  Liford's  case,  11  Co.  52;  Lord 
Darcy  v.  Askwilh,  Hob.  234;  Clark  v.  Cogge,  Cro.  Jac.  170; 
Eowton  V.  Frearson,  8  T.  R.  56;  Morris  v.  EdgingUm,  3  Taunt. 
23;  GayeUy  v.  Bethune,  14  Mass.  55  [7  Am.  Dec.  188].  It  is  not 
the  necessity  which  creates  the  right  of  way,  but  the  fair  con- 
struction of  the  acts  of  the  parties.  No  necessity  will  justify 
an  entry  upon  another's  land.  If  a  man  can  be  supposed  to 
hold  land  without  any  right  of  access  to  it,  a  grant  of  it  would 
not  convey  to  the  grantee  any  right  to  pass  over  the  adjoining 
land,  however  necessary  it  might  be  to  the  enjoyment  of  the 
thing  granted.    He  wotdd  acquire  nothing  more  than  his  grantor 
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held.  The  estate  would  gain  no  acoretion  bj  paaedng  bom  hand 
to  hand.  The  neoessitieB  of  the  parties  would  add  nothing  to  it: 
DvMon  Y.  Tayler^  2  Lutw.  1487.  Bat  the  tnie  principle  is,  that 
nothing  will  pass,  as  incident  to  the  grant,  except  it  be  neces- 
sary to  the  enjoyment  of  the  principal  thing  granted.  Hence 
the  grantee  of  a  close  surrounded  by  the  grantor's  land,  is  en- 
titled only  to  a  convenient  way  over  the  grantor's  land,  and  will 
have  no  right  to  pass  over  it  wherever  he  pleases.  He  may  se- 
lect a  suitable  route  for  his  way,  but  in  doing  it  he  must  regard 
the  interest  and  convenience  of  the  owner  of  the  land,  and  when 
he  has  done  it,  he  will  be  confined  to  the  same  way  and  may  not 
change  its  course  according  to  his  wishes  or  caprice:  BtisseU  v. 
Jackson,  2  Pick.  574;  Jones  v.  Percivcd,  5  Id.  485  [16  Am.  Dec. 
415]. 

Although  generally  a  man  can  acquire,  as  incident  to  a  grant, 
only  one  right  of  way  to  the  same  close,  yet  the  same  prin- 
ciple of  necessity  which  raises  the  implication  of  one  may  extend 
it  to  two  or  more.  Where  a  man  should  grant  a  tract  of  land 
surroimded  by  his  own,  so  divided  into  parts  by  an  impassable 
mountain,  river,  or  other  barrier,  as  that  there  cotdd  be  no  pass- 
ing from  one  part  to  the  other,  he  wotdd  by  necessaiy  implica- 
tion convey  a  right  of  way  to  each  separate  part,  because  with- 
out this  some  portion  of  the  thing  granted  would  be  entirely 
useless  to  the  grantee.  But  these  implications  of  grants  are 
looked  upon  with  jealousy  and  construed  with  strictness.  It  is 
only  the  necessity  of  the  case  which  will  carry  one  way,  and  cer- 
tainly the  necessity  must  be  not  less  strong  to  carry  two.  It  is 
not  pretended  that  the  bluff  across  the  defendants'  land  is  im- 
passable; but  only  that  it  is  ''  exceedingly  difficult  to  pass  it, 
and  that  it  would  be  much  more  convenient  to  the  defendants  to 
pass"  over  the  plaintifTs  land.  Here  is  no  such  neoessily  as 
will  raise  an  implication  of  a  grant  of  dififerent  ways  from  differ- 
ent parts  of  the  defendants'  lot.  Convenience,  even  great  con- 
venience is  not  sufficient.  If  the  defendants,  when  they  pur- 
chased, had  desired  a  separate  way  for  this  small  section  of 
their  lot,  they  should  have  stipulated  for  it,  and  had  it  expressly 
inserted  in  their  deed. 

With  reference  to  the  whole  of  the  defendants'  lot,  the  proof 
offered  was,  that  a  different  route  was  much  more  convenient 
and  useful  than  the  one  in  question,  and  this  the  defendants 
virtually  conceded  by  consenting  to  be  defaulted.  That  way, 
then,  whether  it  had  been  adopted  and  established  by  pre- 


Sept  1839.]  Arnold  v.  Stevens.  305 

nous  use  or  not,  must  be  deemed  fhe  defendants'  xightfnl  and 
only  way  to  and  from  their  lot. 
Judgment  on  the  default. 


Wat  ov  Kbcbssxtt  Exists  only  in  oases  of  necessity;  eonvenience  will 
not  be  sufficient  foondatioQ:  Oayetty  ▼.  Betkune,  7  Am.  Dec.  188;  Tumbidl 
▼.  Rivers^  15  Id.  622;  Lawton  v.  Rivera,  13  Id.  741.  To  the  same  eflfoet: 
OUver  V.  Pitman,  08  Mass.  50;  Baker  v.  Crotby,  0  Allen,  424,  citing  the  prin- 
cipal case.  In  this  latter  case  the  principle  was  pressed  very  far;  for  it  was 
held  that  a  way  of  necessity  determined  by  the  acquisition  by  the  owner  of 
the  tenement  to  which  it  was  annexed,  of  other  lands  which  afforded  him 
means  of  reaching  the  public  highway. 

Thx  prinoipal  case  was  fuktuea  citsd  in  Car6rey  ▼.  WeUeM,  7  Allen,  360, 
to  the  point  that  there  will  be  no  implication  in  favor  of  a  grantor  with  oov* 
enants  against  incimibrance  of  the  reservation  of  an  easement  in  favor  of  his 
adjoining  tenement,  unless  the  easement  is  not  only  convenient  but  necessary 
to  his  enjoyment  of  his  pr(^)erty;  and  in  Edton  v.  MvnseU^  10  Id.  568,  to  the 
|Knnt  that  the  ground  upon  which  a  right  Ib  gained  by  prescription,  is  a  pn- 
snmed  grant,  lost  through  lapse  of  time. 


Abnold  et  al.  v.  Stevens. 

[34  PlOKSBixa,  106.] 

JUoHT  TO  MmzRALS  FouND  OB  TO  BK  FouNB,  with  liberty  to  dig  and  sesroh 
therefor,  is  a  particular  estate  or  easement,  and  may  be  conveyed  by  deed 
without  conveying  the  land  itself. 

Sight  to  Eitter,  Dig,  and  Remove  Obb  Ib  an  incorporeal  hereditament, 
which  can  be  transferred  only  by  the  formalities  required  to  convey  real 


PRBSUianoN  OF  a  G&Airr  ob  a  Heredetament,  whether  corporeal  or  In- 
corporeal, arises  from  the  adverse  enjoyment  thereof  for  a  long  period  oi 
time. 

PoaBBSSiON  ifUST  BE  Advzbse  TO,  and  inconsistent  with  the  rights  of  the 
owner,  before  any  grant  can  be  presumed  therefrom. 

P068B88ION  IS  irsTKB  Deehed  Advbsse  when  it  is  rightful,  and  is  no  in- 
vasion of  the  rights  of  others. 

KoH-usBB  OF  IiAin)6  OB  MiNBB  raises  no  presumption  against  an  owner  hold- 
ing written  evidence  of  title,  there  being  no  possession  adverse  to  him, 
or  conflicting  with  his  rights.  The  rale  seems  to  be  otherwise  when  the 
right  is  founded  on  use  merely. 

BiOBT  TO  IhG  Qbe  in  Lands  of  Anothxb  is  not  lost  by  neglect  to  exer- 
cise it  for  forty  years,  when  it  is  founded  on  a  grant,  and  the  only  en- 
joyment by  the  owner  of  the  land  is  such  as  he  was  entitled  to,  and  was 
no  invasion  or  denial  of  the  right  to  mine. 

Tbispass  for  digging  and  canying  away  ore,  eto.  The  facts 
are  stated  in  the  opinion.  The  plaintiff  recovered  judgment  in 
the  trial  court. 

Ax.  Dso.  Vol.  ZZXY— ao 
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Bishop  and  Briggs,  for  the  defendant. 
Byington  and  Tucher,  for  the  plaintiffii. 

By  Court,  Mobton,  J.  The  defendant  admits  the  acts  com- 
plained of  as  a  trespass,  but  justifies  them  under  a  claim  of  right. 
He  alleges  that  those  under  whom  he  acted  were  the  rightful 
owners  of  iron  ore  on  the  locus  in  quo,  with  the  privilege  of  dig- 
ging and  removing  the  same.  The  plaintiffis'  title  to  the  fee  of 
the  land  is  imdisputed.  The  burden,  therefore,  to  riiow  that 
the  estate  is  subject  to  a  servitude,  and  that  he  is  entitled  to  the 
special  interest  in  it  which  he  claims,  rests  upon  the  defendant. 
Formerly  the  whole  estate  was  in  Micah  Mudge.  From  him  the 
plaintiffs  regularly  derive  their  title  to  the  fee;  and  under  him 
the  defendant  claims  the  right  ux)on  which  he  rests  his  defense. 
In  1763,  Mudge  conveyed  to  Samuel  Brown,  among  other  things, 
a  certain  part  of ''  the  mines,  minerals,  or  precious  stones"  "found 
or  hereafter  to  be  found"  on  the  land,  with  liberty  ''  to  dig, 
search,  and  improve  to  the  best  advantage,"  to  build  iron  works  on 
any  of  the  streams  on  the  land,  and  to  export  with  "  carriages  all 
his  part  of  said  ores  or  the  produce  of  the  same."  This  grant  un- 
doubtedly vested  in  Brown  a  particular  estate  or  easement.  That 
such  a  right,  interest,  or  privilege  in  real  estate  may  be  conveyed 
by  deed,  without  conveying  the  estate  itself,  is  unquestionable: 
Co.  Lit.  4  b;  Behoboth  v.  Hunt,  1  Pick.  224.  Whatever  estate 
vested  in  S.  Brown,  passed  by  his  will  to  £.  Brown,  whose 
lessee  the  defendant  is.  The  title  thus  traced  extends  to  a  por- 
tion only  of  the  easement.  But  it  is  immaterial  to  the  present 
action,  whether  the  defendant  can  show  a  title  to  the  other  por- 
tions or  not,  for  if  he  is  a  tenant  in  common  with  the  plaintiflfa 
or  any  other  persons,  he  is  not  liable  to  this  action. 

In  recurring  to  the  plaintiff's  title  there  will  be  found  to  be  a 
perfect  coincidence  between  the  titles  of  the  two  parties.  All 
the  deeds  under  which  the  plaintiffs  claim,  carefully  exclude 
them  from  all  right  to  the  ore,  etc.  Mudge,  in  his  conveyance 
of  the  locu8  in  quo  to  A.  Gtaston  in  1766,  expressly  excepts  from 
his  grant,  among  other  things,  "  all  the  iron  ore  therein  con- 
tained, together  with  the  privilege  of  digging  and  carrying  off 
in  some  convenient  place."  And  A.  Gaston,  in  his  devise  to  his 
son,  A.  Obston,  junior,  has  the  following  words:  '' Reserving, 
only,  all  the  iron  ore  on  said  bequeathed  land,  with  the  privilege 
of  digging  and  canying  off  in  some  convenient  place."  Al- 
though this  was  a  reservation,  instead  of  an  exception,  the 
meaning  of  the  testator  can  not  be  mistaken.    It  is  true,  that 
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ET.  Gaston  conv^ed  to  fhe  plaintiffs  the  whole  estate  withont 
any  exception  or  reservation;  but  this  conveyance  was  so  recent 
that  it  can  have  no  bearing  upon  the  question  of  titie. 

From  this  review  of  the  muniments  of  titie  on  both  sides,  it 
is  perfectiy  clear,  tiiat  so  far  as  the  documentary  evidence  goes, 
the  defendant's  lessor  is  the  owner  of  the  particular  estate  or 
easement,  and  that  the  plaintiffs  hold  the  general  estate  in  fee, 
subject  to  this  servitude.    And  their  only  ground  of  claim  is, 
that  the  easement  has  been  extinguished  or  transferred  by  some 
neglect  or  omission  on  the  part  of  the  legal  owners.     Subse- 
quentiy  to  the  grant  of  the  ore,  etc. ,  by  Mudge,  a  pit  was  opened 
and  ore  dug  and  removed  from  it;  but  the  pit  has  been  closed, 
and  no  act  done  in  assertion  of  the  grantee's  right  for  more  than 
forty  years.    During  all  this  time,  the  plaintiffs  and  their  prede- 
cessors have  enjoyed  the  entire  use  and  occupation  of  the  land. 
And  the  question  now  is,  whether  from  the  acts  of  the  one  party 
and  the  neglects  and  omissions  of  the  other,  the  extinguish- 
ment or  transfer  of  this  servitude  is  to  be  inferred. 

The  right  to  enter,  dig  and  remove  ore,  etc. ,  granted  to  Brown, 
was  an  incorporeal  hereditament,  which  cotdd  only  be  trans- 
ferred by  deed  with  all  the  formalities  required  by  law  for  the 
conveyance  of  real  property:  Thompson  v.  Gregory,  4  Johns.  81  [4 
Am.  Dec.  255].  Do  the  facts  disclosed  in  this  case  furnish  a 
sufficient  f oimdation  for  the  presumption  of  a  legal  conveyance 
of  this  easement  from  its  owners  to  the  owners  of  the  land? 
The  doctrine  of  the  presumption  of  grants,  though  of  modem 
origin,  is  well  established  and  well  understood.  It  rests  upon 
the  same  principles  and  is  governed  by  the  same  rules  as  other 
circumstantial  evidence.  The  existence  of  one  thing  is  inferred 
from  the  existence  of  other  things  which  cotdd  not  well  exist 
without  it.  These  presumptions  are  tusually  f otmded  on  adverse 
enjoyment  for  a  length  of  time.  The  period  generally  fixed 
upon  for  this  purpose,  is  twenty  years.  They  are  sometimes 
strengthened  and  sometimes  weakened  by  other  circumstances: 
3  Stark.  Ev.  1215,  and  cases  cited;  ErU  v.  C7ro%,  2  Pick.,  2d 
ed.,  466,  note  [13  Am.  Dec.  448];  Jackson  v.  MsCaU,  10  Johns. 
371  [6  Am.  Dec.  843]. 

This  doctrine  of  presumption  is  usually  applied  to  incorpo- 
real hereditaments,  as  rights  of  way,  of  common,  of  fishery,  of 
turbary,  of  lights,  of  water,  of  a  market,  and  the  like.  See  the 
last  citations.  But  the  principle  extends  to  corporeal  as  well  as 
incorporeal  hereditaments.  A  right  to  a  pew  may  be  presumed 
from  uninterrupted  enjoyment:  Darwin  v.  Upton,  2  Saimd.  175,' 

1.  Yard  t.  ForiL 
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note.  So  a  grant  of  land  may  be  piesumed,  as  well  as  a  giant 
of  an  easement:  Eicard  v.  Williams,  7  Wheat.  107.  But  in  all 
cases,  the  possession,  to  raise  any,  even  the  slightest  presump- 
tion, must  be  adverse.  It  must  be  under  a  claim  of  right,  and 
contrary  to  the  interests  of  the  owner.  An  enjoyment  with 
the  consent,  or  consistently  with  the  rights  of  the  true  owner, 
has  no  tendency  to  proTe  a  conveyance  from  him;  Bealey  v.  Shaw, 
6  East,  214;  Keene  v.  Deardon,  8  Id.  263.  The  very  ground  of 
the  presumption  is  the  difficulty  or  impossibility  of  accounting 
for  the  possession  or  enjoyment  without  the  existence  of  a  grant 
or  some  other  lawful  conveyance:  Devereux  v.  Duke  of  Norfolk,^ 
1  Price,  247.  But,  if  the  possession  can  be  accounted  for  con- 
sistently with  the  title,  no  presumption  arises:  2  Saund.  175,* 
note;  Daniel  v.  NarOi,  11  East,  372;  Wood  v.  Veal,  5  Bam.  &  Aid, 
454.  **  The  presumption  of  a  deed  from  long  usage,  is  for  the 
furtherance  of  justice,  and  for  the  sake  of  peace,  when  there  has 
been  a  long  exercise  of  an  adverse  right."  "  For  instance,  it 
can  not  be  supposed  that  any  man  wotdd  suffer  his  neighbor  to 
use  a  wa^  with  carts  and  carriages  over  his  meadow,  for  twenty 
fears  successively,  unless  some  agreement  had  been  made  be- 
tween the  parties  to  that  effect:"  Crimea  v.  Smiih,  12  Go.  4; 
Bedle  v.  Beard,  Id.  5;  Mayor  of  Kingston  v.  Homer,  Cowp. 
102;  Parker  v.  BaLdvrin,  11  East,  488.  But,  says  a  learned  judge 
of  the  supreme  court  of  the  United  States,  "presumptions  of 
this  nature"  "  are  founded  upon  the  consideration,  that  the  facts 
are  such  as  could  not,  according  to  the  ordinary  course  of  human 
affidrs,  occur,  unless  there  was  a  transmutation  of  title  to,  or  an 
admission  of  an  existing  adverse  title  in  the  parfy  in  possession. 
They  can,  therefore,  never  arise  where  all  the  circumstances  aiB 
perfectly  consistent  with  the  non-existence  of  a  grant:  Bioard  t. 
WUliams,  7  Wheat.  109. 

In  the  case  at  bar  there  was  no  adverse  possession.  The  oc- 
cupation of  the  owners  in  fee  was  consistent  with  the  rights  of 
the  owners  of  the  easement.  In  Brandt  v.  Ogden,  1  Johns.  156, 
Spencer,  J.  says :  "  In  order  to  bar  the  recovery  of  a  plaintiff  who 
has  title,  by  a  possession  in  a  defendant,  strict  proof  has  always 
been  required,  not  only  that  the  possession  was  first  taken  under 
a  claim  hostile  to  the  real  owner,  but  that  such  hostility  has  ex- 
isted on  the  part  of  the  succeeding  tenants."  Here,  although 
the  occupation  of  the  predecessors  of  the  plaintiffs  was  not  con- 
fdstent  with  the  exercise  of  the  right  claimed  by  the  defendant, 
yet  it  was  no  infringment  of  that  right.    They  did  not  dig  any 
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ore,  thej  did  not  preclude  any  other  persons  from  digging,  nor 
exdude  them  from  the  land.  Until  the  owners  of  the  easement 
chose  to  exercise  the  right  granted  to  them  it  was  inoperatiTe, 
and  left  the  owners  of  the  soil  free  to  make  such  use  of  it  as 
their  interest  might  require:  Thompson  t.  Gregory,  4  Johns.  81 
[4  Am.  Dec.  255].  By  the  principles  of  law  governing  ease- 
ments of  this  kind,  the  owners  of  the  soil  had  a  i>6rfeot  right  to 
make  every  nse  of  it  which  cotQd  be  done  without  infringing 
the  servitude.  And  as  long  as  this  remained  unused  they  were 
entitled  to  the  whole  benefit  of  the  land  as  much  as  if  it  did  not 
exist.  And  in  Eicard  v.  WiUiaTns,  Story,  J.,  says:  **  It  must 
appear  that  the  pariy  found  in  possession,  entered  without  right 
and  was  in  fact  a  disseisor;  for,  if  his  entry  were  congeable,  or 
his  possession  lawful,  his  entry  and  possession  would  be  con- 
sidered as  limited  to  his  right.  For  the  law  will  never  construe 
a  possession  tortious,  unless  from  necessiiy.  On  the  other 
hand,  it  will  consider  any  possession  lawful  the  commencement 
and  continuance  of  whi<^  is  not  proved  to  be  wrongful;  upon 
this  plain  principle,  that  every  man  shall  be  presnmed  to  act  in 
obedience  to  his  duiy,  until  the  contrary  appears."  The  ex- 
ceptions contained  in  the  several  instruments,  by  which  the 
title  to  this  land  was  conveyed,  apprised  the  owners  of  the  ex- 
tent of  their  rights,  and  their  possession  must  be  presumed  to 
be  under  and  according  to  their  title.  They  did  not  act  incon- 
sistently with  the  easement  claimed  by  the  other  parly,  or  which 
indicated  any  claim  on  their  part  to  iJie  ore  on  the  limd.  Their 
estate  was  subject  to  this  servitude.  They  made  no  attempt  to 
throw  it  off.  They  did  nothing  adverse  to  the  rights  of  the 
owners  of  the  easement,  nothing  to  which  they  could  object,  or 
which  would  apprise  them  of  the  existence  of  any  hostUe  claim. 
No  acquiescence,  therefore,  existed  &om  which  a  conveyance 
could  be  presumed.  If  the  lessors  of  the  defendant  have  lost 
their  right,  it  is  merely  on  the  ground  of  non-user.  They  have 
produced  good  documentary  evidence  of  ownership.  No  one 
else  has  shown  any  title;  and  there  is  no  adverse  possession. 
Will  a  mere  omission  to  work  the  mine  extinguish  or  transfer 
the  right? 

In  £he  v.  BuUer,  3  Wend.  149,  the  court,  by  Sutherland,  J., 
say:  *'  The  presumption  of  a  grant  against  written  evidence  of 
title  can  never  arise  from  the  mere  neglect  of  the  owner  to  as- 
sert his  right."  The  evidence  of  title  to  incorporeal  heredit- 
aments and  of  the  transfers  of  it,  is  governed  by  most  of  the 
same  princiides  which  apply  to  other  real  estate.     If  the  title  to 
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land  depended  on  the  same  ground,  there  could  be  no  question. 
The  omission  to  occupy  a  house  or  a  farm  for  any  length  of 
time,  there  being  no  adverse  possession  of  it,  would  raise  no 
presumption  against  the  title  of  the  owner.  The  legal  posses- 
sion will  be  in  the  owner;  for  the  seisin  follows  the  title.  The 
same  presumption  applies  to  the  case  at  bar,  and  the  legal  seisin 
of  this  incorporeal  hereditament  is  in  him  who  has  the  title, 
until  it  be  shown  that  he  has  been  ousted.  If  the  omission  to 
occupy  raises  a  presumption  against  the  one  parfy,  so  it  does 
against  the  other;  for  there  was  no  actual  occupation,  and  the 
legal  possession  is  always  presumed  to  be  in  the  true  owner.  If 
the  owner  of  an  estate  suffer  another  person  to  enjoy  it  and  ex- 
clude him  from  it  for  a  great  length  of  time,  the  presumption  is 
strong,  that  the  one  has  sold  and  the  other  has  bought  it.  But  if 
neither  has  possession,  the  law  raises  no  presumption  about  it, 
but  leaves  it  to  rest  upon  the  legal  title.  If  the  omission  to  dig 
the  ore  by  those  who  had  the  title  to  it,  raises  a  presumption  that 
they  have  parted  with  it,  so  the  omission  by  the  other  party  to 
take  possession  of  the  mine  raises  an  equally  strong  presump- 
tion that  they  have  not  acquired  it.  And  in  the  absence  or  bal- 
ance of  evidence,  the  legal  presumption  must  prevail,  that  the 
possession  of  both  was  according  to  their  respective  titles. 

Chancellor  Kent,  in  3  Kent's  Com.  359,  says,  that  *' a  right 
acquired  by  use  may  however  be  lost  by  non-user."  Bracton, 
also,  lib.  4,  c.  38,  sec.  8,  lays  down  the  same  rule,  that  incor- 
poreal rights  acquired  by  use  may  be  lost  by  disuse.  And  the 
civil  law  contaiQS  a  similar  principle.  And  these  are  the  author- 
ities relied  upon  by  the  plaintiffs'  counsel.  But  we  think  the 
general  propositions  laid  down,  were  accompanied  by  important 
limitations  or  qualifications.  Kent  adds,  in  the  same  sentence, 
that  ''an  absolute  discontinuance  of  the  use  for  twenty  years 
affords  a  presumption  of  the  extinguishment  of  the  right  in 
favor  of  some  other  adverse  right."  But  we  do  not  think  that 
the  mere  non-user  of  an  easement,  even  for  twenty  years,  will 
necessarily  raise  a  presumption  of  its  extinguishment;  unless 
there  have  been  during  the  time  some  acts  done  by  the  owner  of 
the  land  inconsistent  with,  or  adverse  to  the  existence  of  the 
right.  In  WhUe  v.  Crawford,  10  Mass.  183,  it  was  directly  de- 
cided that  an  express  grant  or  reservation  of  a  right  of  way  was 
not  lost  by  a  non-user  of  twenty  years.  And  it  is  not  easy  to 
discover  any  legal  difference  between  the  effect  of  a  deed  proved 
by  the  writing  itself,  and  one  proved  by  circumstantial  evidence. 
The  same  principle  or  qualification  of  the  general  proposition 
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seems  to  prevail  in  the  civil  law.  A  servitude  was  presumed  to 
be  extinguished  when  the  owner  of  the  estate  to  which  it  was 
due,  suffered  the  owner  of  the  estate  charged  with  it  to  erect 
such  works  on  his  estate  as  necessarily  and  entirely  hindered  the 
exercise  of  the  right,  and  operated  to  annihilate  it:  Yoet.  Com. 
ad  Pand.,  lib.  8,  tit.  6,  sees.  5-7;  3  Toullier's  Droit  Civil  Fran- 
Qais,  506;  Civil  Law  of  Louisiana,  arts.  815,  816. 

We  do  not  doubt  the  soundness  of  the  general  principle,  nor 
its  government  of  the  cases  properly  coming  within  it.  But  we 
doubt  its  application  to  servitudes  created  by  deeds.  The  rule 
is,  that  rights  acqtiired  by  use  may  be  lost  by  disuse.  The  ex- 
clusive enjoyment  of  certain  portions  of  the  common  elements 
of  nature,  as  light,  air,  and  water,  which  seem  to  be  incapable 
of  ownership  or  of  conveyance,  are  the  proper  subjects  of  this 
rule.  And  to  nothing  does  it  more  properly  apply  than  to  the 
right  to  the  use  of  water  for  mill  purposes.  Water  privileges 
are  often  acquired  entirely  by  priority  of  occupancy,  and  there- 
fore the  continuance  of  the  right  should  depend  on  the  continu- 
ance of  the  occupancy. 

But  in  the  case  at  bar,  as  the  right  was  neither  acquired  nor 
evidenced  by  use,  so  we  think  it  can  not  be  lost  by  disuse.  And 
as  there  was  no  adverse  enjoyment  to  raise  the  presxunption  of 
a  conveyance  or  release  of  it,  the  right  of  those  holding  the 
written  title  remains  unimpaired. 

New  trial  granted. 

Ax  Easbmxmt  IB  not  lost  by  Don-nser,  nnless  the  non-user  is  a  oonsequenoe 
of  something  which  prevents  the  user,  and  is  inconsistent  with  its  enjoy- 
ment: Barnes  v.  Lloyd,  112  Mass.  231;  Bannon  v.  Angier,  2  Allen,  129; 
Owen  y.  Ftdd,  102  Mass.  114  Upon  similar  grounds  an  omission  to  perform 
a  continuing  charge,  though  for  twenty  years  or  more,  will  not  release  from 
liability:  Bronson  v.  Coffin,  108  Mass.  188.  The  instance  presented  in  that 
case  was  the  covenant  of  a  grantor  of  lands  to  maintain  a  fence  between  the 
land  granted  and  his  adjoining  possessions,  the  covenant  to  be  binding  upon 
him  and  upon  his  successors  or  privies  in  estate.  But  if  a  non-user  of  an  ease- 
ment be  for  twenty  years,  and  during  this  period  the  servient  tenement  has 
been  put  by  its  owner  to  a  use  inconsistent  with  the  enjoyment  of  the  ease- 
ment, this  will  be  extinguished:  Jennison  v.  Walker,  11  Gray,  426,  citing  the 
principal  case. 

Adverse  Possession  can  not  be  constituted  by  acts  to  which  the  party, 
against  whom  the  possession  is  claimed,  could  not  have  objected:  Cfray  v. 
BartleU,  32  Am.  Bee.  208,  note. 

An  Adtebsb  Usbb,  to  Aoqitire  an  Easement,  must  have  been  with  the 
acquiescence  of  the  owner  of  the  land  upon  which  it  is  sought  to  be  charged; 
if  before  the  expiration  of  the  period  of  twenty  years  the  owner  resists  or 
denies  the  right  of  user,  the  presumption  of  a  grant  will  be  rebutted:  PoweU 
▼.  Bagg,  8  Gray,  443. 
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BuBBAliE    BT  AL.   V.  WhECNBY. 

[M  PioKSsnra,  146.] 

BiQUBfirn  MAY  BE  Mads  to  Gobpobations  formed  in  this  state  or  anj 
other  of  l^eee  United  States,  to  hold  and  nse  for  the  advaaoement  of  tiM- 
puposes  which  the  corporation  was  designed  to  promote. 

BiQUBSTs  TO  CuABiTABLB  UsES  ARB  Valid,  thoQgh  the  chaxity  is  to  be- 
distribated  by  an  unincorporated  society,  and  no  person  is  in  6ue  who- 
can  be  the  cestui  que  use, 

Statutb  or  EuzABETH  CoNCEBNnro  Ohabitablb  Usbs  has  been  adoptee^ 
in  Massachusetts  in  substance  and  principle. 

BiQUBBTB  TO  Uniboobporatbd  SocnBTiBS,  foT  charitable  uses,  are  good  under 
the  statute  of  Elizabeih  and  in  this  state;  and  their  payment  may  be  ea» 
forced  in  oourts  of  equity. 

Limitation  ovbb  is  Void,  when  the  whole  estate  is  first  absolutely  devised  or 
bequeathed  to  some  person  designated,  and  such  person  lives  to  take  the 
estate;  but  if  he  die  before  the  testator,  so  that  no  estate  ever  vests  in- 
him,  the  limitation  is  good. 

BiyiBB  BxiKo  Madb  on  a  Continoxnot  Annbxxd  to  a  Pbboedino  Esxati, 
if  that  estate  never  take  e£fect,  the  remainder  over  nevertheless  takes- 
effect.  The  first  estate  is  a  preceding  limitation  only,  and  not  a  condition, 
precedent. 

Appeal  from  probate.    The  opinion  sufficiently  states  the  case. 

BcUes  and  Forbes,  for  the  appellee. 

WeUs  and  Alvord,  for  the  appellants. 

By  Court,  Wildb,  J.  This  case  comes  before  us  on  an 
appeal  from  a  decree  of  the  judge  of  probate  for  the  ooimty  of 
Hampden,  allowing  the  account  of  the  appellee  as  executor  of 
the  last  will  and  testament  of  the  Beyerend  Jonathan  L.  Pom- 
roy,  lately  deceased.  The  appellants  are  the  heirs  at  law  of 
Pomroy;  and  they  object  to  the  allowance  of  sundiy  charges^ 
made  by  the  executor  for  the  payment  of  legacies  in  pursuance 
of  the  directions  in  the  will.  They  contend,  that  these  legacies 
were  void  in  law,  and  that  they  were  paid  by  the  executor  in  his 
own  wrong.  The  testator,  after  giving  sundiy  legacies  not  now 
in  dispute,  gave  to  the  American  Bible  Society,  to  the  American 
Colonization  Society,  to  the  American  Education  Society,  and  to- 
the  American  Home  Missionary  Society,  the  sum  of  four  thou- 
sand dollars,  to  each  society  one  thousand  dollars,  to  be  retained 
as  a  fund,  or  expended  immediately,  as  the  societies  should  judge- 
best  calculated  to  promote  the  interest  of  the  object.  The  real* 
due  of  his  property  is  disposed  of  as  follows:  "  The  residue  of 
my  property,  real  and  personal,  I  give  to  my  wife,  with  full 
power  to  do  with  it  as  she  pleases;  but  whatever  she  may  die- 
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po8868Bed  of,  unless  she  shall  otherwise  order,  I  would  haye 
eqtudly  dlTided  to  the  several  societies  to  which,  by  this  my  last 
will  and  testament,  I  have  made  specific  legacies."  The  testator 
sarriyed  bis  wife,  and  the  societies,  three  of  whom  haye  been 
paid  their  specific  legacies,  claim  also  the  rest  and  residue  of  the 
testator  o  estate,  after  the  payment  of  all  debts  and  other  legacies. 
The  questions  are:  1.  Whether  the  executor  is  to  be  allowed  the 
amount  paid  for  the  specific  legacies;  and  2.  Whether  the  socie- 
ties are  entitled  to  the  rest  and  residue  of  the  estate.  The  lat- 
ter question,  as  well  as  the  former,  we  are  bound  to  consider, 
although  the  societies  are  not  parties,  as  the  executor  has  paid 
fiye  hundred  dollars  to  the  American  Bible  Society,  for  which  he 
daims  allowance. 

Two  of  the  societies  mentioned  in  the  will,  yiz.,  the  American 
education  society  and  the  American  colonization  society,  are, 
and  were  at  the  date  of  the  will,  incorporated  societies,  and  the 
other  two  are  not  incorporated.  Both  of  these  latter  'societies, 
however,  were  organized  before  the  date  of  the  will,  by  con- 
Tentions  of  delegates  from  various  parts  of  the  United  States; 
the  American  bible  society  having  been  organized  in  1816,  and 
the  other,  in  1826;  and  each  has  been  in  constant  operation  ever 
since  its  first  establishment. 

No  objection  has  been  made  to  the  specific  bequests  to  the 
American  education  society,  that  being  a  corporation,  and  hav- 
ing been  incorporated  by  the  legislature  of  this  commonwealth 
long  previously  to  the  date  of  the  will.  And,  in  the  opinion  of 
the  court,  no  valid  objection  has  or  can  be  raised  to  the  validity 
of  the  bequest  to  the  American  colonization  socieiy,  that  also 
being  a  corporation,  incorporated  by  the  state  of  Maryland.  In 
England,  corporations  are  excepted  out  of  the  statute  of  wills, 
and  can  not  be  directly  devisees  at  law;  yet  by  43  Eliz.,  c. 
4,  lands  may  be  devised  to  corporations  in  trust  for  charitable 
uses:  2  Kent's  Com.,  3d  ed.,  285.  And  by  this  court  it  was  de- 
cided, in  the  case  of  the  Truatees  of  PhUlipa'  Academy  v.  King, 
12  Mass.  546,  that  an  aggregate  corporation  is  capable  of  taking 
and  holding  property  in  trust,  if  it  be  not  inconsistent  with  the 
purposes  for  which  it  was  incorporated.  It  appears  also  to  us 
vexy  clear,  that  if  the  executor  had  refused  to  pay  the  legacy  in 
question,  an  action  woidd  lie  in  our  courts,  in  the  name  of  the 
American  colonization  society,  to  recover  it.  In  this  common- 
wealth, actions  by  foreign  corporations  have  been  frequently 
maintained,  and  their  right  to  sue  in  our  courts,  we  think,  is 
unquestionable.     The  same  right  has  been  maintained  in  New 
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York  and  several  other  states.  In  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  370,  Chancellor  Kent  remarks,  that  the  objection  to 
such  a  right  is  not  even  plausible. 

In  regard  to  the  unincorporated  societies,  there  would  be 
more  doubt,  if  the  principles  and  substance  of  the  statute  of 
Elizabeth  had  not  been  adopted  in  this  commonwealth.  But  it 
is  by  no  means  clear,  that  the  bequests  in  question  would  not  be 
held  good  without  the  aid  of  that  statute. 

It  is  difficult  to  ascertain  to  what  extent  donations  to  chari- 
table uses  were  held  valid,  and  in  what  manner  they  were  en- 
forced, previous  to  the  statute  of  Elizabeth.  But  generally,  no 
doubt,  such  donations  were  held  valid,  if  not  within  the  statutes 
against  superstitious  uses.  And  such  donations  were  good, 
although  the  charity  was  to  be  distributed  by  a  society  or  body 
of  men  who  were  not  incorporated,  and  although  no  person  was 
in  esse  who  could  be  the  cestui  qus  use.  In  Porter's  case  the  de- 
vise was  to  the  testator's  wife,  to  be  appropriated  for  the  main- 
tenance and  continuance  of  a  free  school,  almsmen  and  alms- 
women  forever;  and  the  devise  was  held  good:  1  Co.  22. 

But  the  great  doubt  has  been,  whether  the  court  of  chancery 
entertained  jurisdiction  of  and  enforced  trusts  for  charitable 
purposes  before  the  statute  of  Elizabeth;  or  whether  the  juris- 
diction of  the  court  of  chancery  in  England,  in  enforcing  chari- 
ties, was  exclusively  derived  from  that  statute.  This  question 
has  been  recentiy  discussed,  with  great  ability,  by  Chancellor 
Kent  (2  Com.,  3d  ed.,  285)  and  by  Judge  Story  (2  Com.  on  Eq. 
394)  in  their  commentaries,  by  Chancellor  Jones,  in  the  case  of 
McCartee  v.  Orphan  Asylum  Society^  9  Cow.  437  [18  Am.  Dec. 
516],  and  by  Judge  Baldwin  in  the  case  of  Sarah  Zane's  vnU, 
circuit  court  of  Pennsylvania,  April  term,  1833.  It  has  been 
also  elaborately  and  ably  discussed  in  the  case  of  Burr  v.  Smith, 
7  Yt.  241  [29  Am.  Dec.  154],  in  which  a  majority  of  the  court 
decided,  that  a  donation  to  charitable  uses,  similar  to  the  one 
now  in  question,  was  valid,  and  could  be  enforced  in  chancery 
without  the  aid  of  the  statute  of  Elizabeth.  But  notwithstand- 
ing the  researches  and  discussions  of  these  eminent  judges  and 
jurists,  the  question  still  remain^  involved  in  some  doubt. 
Chancellor  Kent  is  of  opinion,  that  the  weight  of  the  English 
authorities  is  in  favor  of  an  original  and  necessary  jurisdiction 
in  chancery,  in  respect  to  bequests  and  devises  in  trust,  to  per- 
sons competent  to  take  for  charitable  purposes,  when  the  general 
object  of  the  charity  was  specific  and  certain,  and  not  contrary 
to  any  positive  rule  of  law;  and  that  it  is  doubtful  whether  the 
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English  system  of  charities  is  to  be  referred  exclusively  to  the 
statute  of  Elizabeth:  2  Kent's  Com.,  Sd  ed.,  287.  Judge  Story 
also  is  of  opinion  "  that  it  is  clear  upon  principle,  that  the  court 
of  chancery,  merely  in  virtue  of  its  general  jurisdiction  over 
trusts,  must,  in  many  cases,  have  a  right  to  enforce  the  due  per- 
formance of  charitable  bequests:"  2  Com.  on  Eq.  430.  Whether 
such  a  jurisdiction  was  claimed  and  exercised  before  the  statute 
or  not,  does  not  seem  very  material,  if  according  to  the  princi- 
ples of  chancery  it  may  now  be  sustained  without  the  aid  of  the 
statute.  This  perplexing  question,  however,  is  of  little  practical 
importance  in  this  commonwealth;  since  it  has  been  settled  that 
the  statute  of  Elizabeth  has  been  adopted  in  principle  and  sub- 
stance in  this  state:  Ching  v.  Emery,  16  Pick.  107  [26  Am.  Dec. 
645]. 

lliere  can  be  no  doubt,  that  the  bequests  to  these  unincor- 
porated societies  are  good  and  valid  tmder  the  provisions  of  the 
statute  of  Elizabeth,  if  not  good  without  the  aid  of  that  stat- 
ute. And  we  think  it  equally  clear,  that  the  payment  of  them 
may  be  enforced  by  this  court  as  a  court  of  equity.  By  the  will 
a  trust  was  created;  and  on  the  death  of  the  testator  the  legal 
estate  vested  in  the  executor,  and  not  in  the  legatees.  He  held 
it  in  trust  for  them,  and  was  bound  to  collect  and  pay  over  the 
money  according  to  the  directions  of  the  will.  And  this  trust 
the  executor  might  be  compelled  to  perform  by  this  court  as  a 
court  of  equity,  if  he  had  not  performed  it  voluntarily.  These 
societies  have  their  places  of  business  in  the  state  of  New  York; 
and  there  the  charities  are  to  be  administered.  This  court, 
therefore,  as  a  court  of  chancery,  would  order  the  money  to  be 
paid  over  to  the  persons  authorized  to  receive  it,  leaving  it  to 
the  local  tribunals  to  see  to  its  due  administration:  2  Story  on 
Eq.  430.  This  is  the  uniform  course  of  proceeding  in  the  Eng- 
lish courts  of  chancery,  where  money  is  bequeathed  to  charitable 
uses  to  be  executed  in  a  foreign  country.  But  there  is  no  ne- 
cessity to  resort  to  a  court  of  equity.  The  executor  has  volun- 
tarily i>aid  the  legacies;  and,  as  they  were  justly  due,  he  is 
entitled  to  his  claim  for  allowance  so  far  as  relates  to  the  spe- 
cific legacies.  So,  if  he  had  refused  to  pay  them,  a  remedy 
might  be  had  by  a  suit  on  his  bond  in  the  name  and  by  the 
direction  of  the  judge  of  probate.  We  are  of  opinion,  there- 
fore, that  the  defendant  is  very  clearly  entitled  to  allowance  for 
the  amount  pstid  for  the  specific  legacies.  Whether  he  is  enti- 
tled to  allowance  for  the  five  hundred  dollars  paid  to  the  bible 
society  under  the  residuary  clause  in  the  will,  depends  on  the 
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construction  of  that  clause.  And  if  that  might  be  constraedl 
according  to  the  intention  of  the  testator,  we  shotdd  have  no 
doabt  that  the  societies  to  which  the  specific  legacies  were  given, 
are  entitled  also  to  the  residue  of  the  personal  estate.  Whether 
they  asB  entitled  to  the  residue  of  the  real  estate  is  a  question 
not  raised  by  this  appeal,  and  as  to  which  we  give  no  opinion. 
The  intention  of  the  testator,  however,  as  to  both  the  real  and 
personal  estate,  can  hardly  be  doubted.  He  intended  manifestly 
to  give  to  these  societies  all  his  wife  should  leave  undisposed  of, 
and  the  whole,  if  no  part  shotdd  be  disposed  of  by  her,  or  in. 
case  the  estate  should  never  vest  in  her.  She  was  the  first  ob- 
ject of  his  bounty;  but  if  the  devise  to  her  should  fail,  then,  we^ 
think,  he  intended  the  estate  should  go  to  these  societies,  to  be 
distributed  to  cimritable  uses. 

But  it  is  objected,  that  whatever  might  have  been  the  inten- 
tion of  the  testator,  the  whole  rest  and  residue  of  the  estate  was 
devised  to  his  wife,  and  that  the  limitation  over  to  the  societies 
was  void,  and  could  not  take  efiect,  either  as  a  contingent  re- 
mainder or  an  executory  devise.  This  objection  is  sustained  by 
the  case  of  Ide  v.  Ide,  5  Mass.  500.  In  that  case  the  devise  was 
to  the  testator's  son,  Peleg,  his  heirs  and  assigns,  of  certain 
real  and  personal  estate,  with  the  following  clause:  ''And  fur- 
ther it  is  my  will,  that  if  my  son  Peleg  shall  die,  and  leave  no 
lawful  heirs,  what  estate  he  shall  leave  to  be  equally  divided  be- 
tween my  son,  John  Ide,  and  my  grandson,  Nathaniel  Ide,  to 
them  and  their  heirs  forever."  This  limitation  over  to  John 
and  Nathaniel,  was  held  void,  as  inconsistent  with  the  absolute 
unqualified  interest  of  the  first  devisee.  Chief  Justice  Parsons 
lays  it  down  as  an  established  rule,  that  whenever  ''it  is  the 
clear  intention  of  the  testator  that  the  devisee  shall  have  an  ab- 
solute property  in  the  estate  devised,  a  limitation  over  must  be 
void,  because  it  is  inconsistent  with  the  absolute  property  sup- 
posed in  the  first  devisee.  And  a  right  in  the  first  devisee  to- 
dispose  of  the  estate  devised,  at  his  pleasure,  and  not  a  mere 
power  specifying  who  may  take,  amounts  to  an  xmqualified  gift." 
The  same  decision  was  had  in  a  fdmilar  case,  Attomey-generdt  v. 
Hall^  Fitz-6.  314.  There  the  devise  was  of  real  and  personal 
property  to  A.  and  his  heirs;  and  if  A.  should  die,  leaving  no 
heirs  of  his  body  living,  then  so  much  as  he  should  be  pos- 
sessed of  at  his  death,  to  B.  This  limitation  over  to  B.  wa» 
held  void.  This  case  is  cited  by  Lord  Hardwicke,  with  appro- 
bation, in  Flanders  v.  Clarke  1  Ves.  sen.  10.  He  says  the  case  is 
well  rex)orted,  though  the  book  is  not  one  of  authority. 
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The  law  as  laid  down  in  these  cases  has  been  recognized  as 
the  settled  law  of  property  in  the  state  of  New  York,  in  the 
case  of  Jackson  v.  BuM,  10  Johns.  19  [6  Am.  Dec.  321];  and  in 
Jackson  v.  Bobins,  15  Id.  169.  In  the  latter  case  a  writ  of  error 
was  brought,  and  after  an  able  and  elaborate  discussion,  the 
fonner  judgment  was  affirmed.  The  plaintiff's  counsel  attempted 
to  establish  a  distinction  between  real  and  personal  property. 
But  they  admitted,  that  the  doctrine  as  above  stated,  was  well 
established  as  to  personal  property  by  all  the  authorities;  and 
that  a  power  to  sell  annexed  to  a  bequest  of  a  chattel  for  life, 
makes  the  gift  absolute  and  renders  void  an  ulterior  bequest. 

These  cases  are  cited  by  Chancellor  Kent  in  his  commentaries, 
and  he  considers  the  law,  as  laid  down  therein,  as  well  settled. 
A  valid  executory  devise,  he  remarks,  can  not  subsist  under  an 
absolute  power  of  disposition  in  the  first  taker:  4  Kent's  Com., 
3d  ed.,  270.  These  authorities,  we  think,  fully  support  the  ob- 
jections made  to  the  validity  of  the  limitation  over  after  the  be- 
quest to  the  testator's  wife.  But  as  she  did  not  survive  the  tes- 
tator the  estate  never  vested  in  her;  and  this  circumstance,  we 
think,  lets  in  the  ulterior  bequest.  In  Sheffield  v.  Orrery,  3  Atk. 
287,  Lord  Hardwicke  says,  that  it  is  clear  and  certain,  that  no 
limitation  over  of  a  personal  thing  can  be  admitted  after  a  dying 
without  issue  generally;  but  if  this  is  confined  within  a  life  or 
lives  in  being,  or  if  limited  on  a  contingency  to  a  person  who 
never  takes,  the  limitation  is  good.  This,  he  says,  has  been  de- 
tennined  in  many  cases,  and  particularly  in  Eiggins  v.  Dowler, 
2  Tern.  600;  Stanley  v.  Leigh,  2  P.  Wms.  686;  and  Sabbarton  v. 
Sabbarton,  cases  in  Lord  Talbot's  time,  55.  In  Eiggins  v. 
DoLoler,  Alice  Higgins,  possessed  of  a  term  for  nine  hundred 
and  ninety-nine  years,  demised  to  J.  S.  for  eight  hundred  and 
sixty  years,  in  trust  for  herself  for  life;  then  to  her  son  Henry, 
for  life,  remainder  to  his  wife,  for  life;  then  to  their  first  son 
during  the  residue  of  the  term,  and  in  default  of  issue  of  such 
son,  to  their  second  and  other  sons;  and,  in  default  of  issue 
nude,  then  to  their  daughters,  for  the  remainder  of  the  term. 
It  was  held,  that  as  there  never  was  any  son,  but  only  a  daugh- 
ter, the  limitation  to  the  daughter  was  good.  The  same  case  is 
reported  in  1  P.  Wms.  98;  and  it  is  there  said  that  Lord  Cowper 
held  with  great  clearness,  that  if  the  limitation  in  tail  ever 
vested,  the  limitation  over  would  be  void;  but  as  that  never 
vested,  the  limitation  over  to  the  daughter  was  good.  The 
same  point  was  fully  discussed  and  decided  in  the  same  way  in 
Stanley  v.  Leigh,  2  P.  Wms.  686.    There  are  several  other  cases 
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which  recognize  the  same  principle:  Oower  v.  Orosvenor^  Bam. 
Ch.  54;  8  Vin.  Abr.  103;  Wood  v.  Saunders,  Pollexf.  36. 

Feame  considers  the  principle  of  these  decisions  as  well  set- 
tled. It  was  formerly  held,  he  remarks,  that  wherever  the  first 
limitation  conveys  the  whole  estate,  there  any  subsequent  lim- 
itation was  void,  notwithstanding  the  preceding  limitation  never 
took  effect.  But  this  doctrine  has  been  long  since  denied;  and 
it  is  now  settled,  that  if  the  preceding  limitation,  which  would 
cany  the  whole  interest,  should  not  vest,  the  subsequent  lim- 
itation may  be  good:  Feame^  7th  ed.,  517. 

This  point  being  then  settled  by  authority,  and,  as  we  think, 
upon  a  just  and  reasonable  distinction,  we  can  not  doubt,  that 
the  bequests  under  consideration  are  valid,  and  that  there  is  no 
technical  difficulty  in  the  way  to  prevent  the  intention  of  the 
testator  from  being  carried  into  effect.  That  intention  mani- 
festly was,  that  the  property  bequeathed  in  the  first  instance  to 
the  wife  of  the  testator,  should  be  distributed  for  charitable 
purposes,  in  case  she  did  not  otherwise  dispose  of  it.  It  has 
been  argued,  that  the  limitation  over  to  the  societies  depended 
on  the  condition,  that  the  property  should  first  vest  in  the  wife 
subject  to  her  disposal.  But  we  do  not  think  that  any  such  in- 
tention can  be  inferred  from  the  language  of  the  will.  If  such 
had  been  the  testator's  intention,  it  must  be  presumed  that  he 
would  have  altered  his  will  after  the  death  of  his  wife.  The  rule 
of  construction  applicable  to  the  residuary  clause  is  correctly 
stated  in  6  Gru.  Dig.,  tit.  38,  c.  20,  sec.  11.  If  a  devise  is  made 
upon  a  contingency,  annexed  to  a  preceding  estate,  if  that  estate 
shall  never  take  effect,  the  remainder  over  will  nevertheless  take 
effect,  the  first  estate  being  considered  only  as  a  preceding  lim- 
itation, and  not  as  a  preceding  condition. 

Without,  however,  relying  on  any  rule  of  construction,  we 
can  not  doubt,  that  the  intention  of  the  testator  was  such  as  has 
been  already  stated.  The  result  is,  that  the  five  hundred  dol- 
lars paid  by  the  defendant  under  the  residuary  clause  must  be 
allowed,  as  well  as  the  specific  legacies. 

Decree  of  judge  of  probate  aflfirmed. 


Chasitablb  Bsquksts  to  Uninoobforatbd  Sooxxtibs  are  Talid,  though 
no  trustees  are  named,  for  the  court  will  remedy  this  defect  by  appointijig  a 
trustee:  Jackaon  v.  PhaUips,  14  Allen,  591;  Winslow  v.  CfummingSt  3  Guah. 
365;  Sohier  v.  Wardens  etc.  qf  SL  PauTa  Church,  12  Mete.  260;  13ngA>itry  v. 
Oould,  9  Id.  282;  BartleU  ▼.  Nye,  4  Id.  379,  citing  the  principal  case. 

Chabitablx  Bkquests,  whxn  Valid:  See  Witman  t.  Lex,  17  Am.  Deo.  644| 
RtfoTfMd  eie.  Church  y.  MoU,  32  Id.  613;  Burr  ▼.  SrwUh^  29  Id.  164;  BartU^ 
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r.  IRng,  7  Id.  00;  Ooing  ▼.  Ehnery,  26  Id.  645;  when  Toid  for  imoertainty  m 
to  beneficiaries:  See  OcUlego  v.  AUomey-generaly  24  Id.  650;  DcuhUU  v. 
AUomey-ifeneral^  0  Id.  572. 

Thb  Statute  of  Chasitablx  Uses  is  Part  of  thb  Ck>MMON  Law  of  this 
state:  Drttry  v.  Naiick,  10  Allen,  177;  but  independently  of  this  statute  chan- 
cery has  jurisdiction  over  bequests  to  charitable  uses:  Jcuhson  v.  PhiUipe,  14 
Allen,  577,  citing  the  principal  case;  such  jurisdiction  is  vested  in  the  courts 
of  chancery,  IndepeDdent  of  that  statute:  RrfiynMd  etc.  Church  v.  MoU,  32 
Am.  Dec.  613,  and  note. 

Limitation  over,  though  too  remote  under  the  statutes  against  perpetu- 
ities,  where  the  same  lives  are  in  being  at  the  death  of  the  testator  as  were  at 
the  time  the  will  was  executed,  will  be  good  if  by  the  dropping  of  lives  dur- 
ing the  life  of  the  testator  the  limitation  must  take  effect,  if  at  all,  within 
the  period  allowed  by  law.  In  other  words,  the  will  speaks  from  the  time  of 
the  death  of  the  testator:  Hosea  v.  Jaa^,  98  Mass.  67.  Where  the  first 
person  to  take  under  the  will  has  an  absolute  power  of  disposition,  there  can 
be  no  limitation  over:  Oiford  v.  Choate^  100  Mass.  346;  Fiake  v.  Cobb,  6  Gray, 
146^  citing  the  principal  case:  Davis  v.  Richardson,  31  Am.  Deo.  581. 


Gboveb,  Adm'b,  v.  Geovbb. 

[34  PxcxcBino,  261  ] 

OiFT  OF  Note  and  Mortgage,  though  without  any  written  assignment*  is 
valid;  and  the  donee  may  sustain  an  action  at  law  thereon,  in  the  name 
of  the  donor's  administrator,  and  against  his  consent. 

Gift  is  not  Annulled  bt  the  Redelivery  of  the  Propertt  to  the 
donor  to  be  kept  for  the  donee  or  for  his  benefit. 

Assumpsit  on  a  note  made  payable  to  the  order  of  Hiram  S. 
Grover,  signed  by  defendant  and  secured  by  a  mortgage.  This 
action  was  brought  in  the  name  of  Benjamin  Grover,  adminis- 
trator of  H.  S.  Grover;  but  it  was  for  the  use  of  Grover  V. 
Blanchard.  It  was  shown  that  in  March,  1832,  the  payee,  then 
having  the  note  and  mortgage  in  his  possession,  said  to  Blanch- 
ard, "  I  will  make  a  present  of  these  to  you,  if  you  will  accept 
them;"  that  B.  then  took  them,  put  them  in  his  pocket,  and  said 
he  would  accept  them.  Afterwards,  but  at  the  same  meeting, 
B.  handed  the  papers  back  to  Grover,  saying:  "  You  may  keep 
the  papers  until  I  call  for  them,  or  collect  them  for  me."  The 
note  was  found  among  the  decedent's  papers  after  his  decease. 
Blanchard  took  it,  and  caused  this  action  to  be  brought,  without 
the  consent  of  the  nominal  plaintiff. 

Keyes  and  Farley,  for  the  defendant. 

JEToar,  for  the  plaintiff. 

By  Court,  Wildb,  J.  The  juiy  have  found,  that  the  deceased 
intended  to  give  the  property  in  the  note,  and  in  the  mort^;age 
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made  to  aecnre  it,  absolutely,  to  Blanchard;  and  the  qnestiozi 
is,  whether  by  the  rules  of  law  this  intention  can  be  carried 
into  eJSect.  It  is  objected,  that  no  valid  gift  of  a  chose  in 
action  can  be  made  inter  vivos,  without  writing,  and  this  objec- 
tion would  be  well  maintained,  if  a  legal  transfer  of  a  chose  in 
action  were  essential  to  give  effect  to  a  gift.  But  as  a  good  and 
effectual  equitable  assignment  of  a  chose  in  action  may  be  made 
by  parol,  and  as  courts  of  law  take  notice  of  and  give  effect  to 
such  assignments,  there  seems  to  be  no  good  foundation  for  this 
objection.  It  is  true  that  the  cases,  which  are  numerous,  in 
which  such  equitable  assignments  have  been  supported,  are 
founded  on  assignments  for  a  valuable  consideration;  but  there 
is  little,  if  any,  distinction  in  this  resi)ect,  between  contracts 
and  gifts  irder  vivos;  the  latter  indeed,  when  made  perfect  bj 
delivery  of  the  things  given,  are  executed  contracts:  2  Kenfs 
Com.,  3d  ed.,  438.  By  delivery  and  acceptance  the  title 
passes,  the  gift  becomes  perfect,  and  is  irrevocable.  There  is, 
therefore,  no  good  reason  why  property  thus  acquired  should 
not  be  protected  as  fully  and  effectually  as  property  acquired  by 
purchase.  And  so  we  think  that  a  gift  of  a  chose  in  action, 
provided  no  claims  of  creditors  interfere  to  affect  its  validity, 
ought  to  stand  on  the  same  footing  as  a  sale. 

The  cases  favorable  to  the  defense  do  not  depend  on  the  ques- 
tion, whether  an  assignment  must  be  in  writing,  but  on  the 
question,  whether  a  legal  transfer  is  not  necessary  to  give  valid- 
ity to  a  donation  of  a  chose  in  action.  The  donation  of  a  note 
of  hand  payable  to  bearer,  or  of  bank-notes,  lottery-tickets,  and 
the  like,  where  the  legal  title  passes  by  delivery,  is  good;  f(|r 
by  the  form  of  the  contract  no  written  assignment  is  necessary; 
but  as  to  all  other  choses  in  action,  negotiable  securities  ex- 
cepted, it  has  been  held  in  several  cases,  that  they  are  not  sub- 
jects of  donation  mortis  causa,  on  the  ground  undoubtedly,  for 
I  can  imagine  no  other,  that  a  legal  assignment  is  necessary  to 
give  effect  to  such  donations;  and  the  same  reason  would  apply 
to  donatioius  inter  vivos. 

The  leading  case  on  this  point  is  that  of  MiUer  v.  AfiUer,  3  P. 
Wms.  356,  in  which  it  was  held,  that  the  gift  of  a  note,  being 
a  mere  chose  in  action,  could  not  take  effect  as  a  donation  mortis 
causa,  because  no  property  therein  could  pass  by  delivery,  and 
an  action  thereon  must  be  sued  in  the  name  of  the  executor. 
But  in  Snellgrave  v.  Bailey,  3  Atk.  214,  Lord  Hardwicke  decided, 
that  the  gift  and  delivery  over  of  a  bond  was  good  as  a  donation 
mortis  cau^sa,  on  the  ground  that  an  equitable  assignment  of  the 
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bond  -was  sufficient.  It  seems  to  be  very  diffloult  to  reconcile 
ihesp  two  cases.  The  distinction  suggested  by  Lord  Hardwicke 
in  the  case  of  Ward  y.  Twmer^  2  Yes.  sen.  431,  in  which  he  ad- 
heres to  the  decision  in  SneUgrave  t.  Bailey ^  is  technical,  and,  to 
my  mind,  unsatisfactory;  and  certainly  has  no  application  to 
•our  laws,  which  place  bonds  and  other  securities  on  the  same 
footing.  We  can  not,  therefore,  adopt  both  decisions  without 
manifest  inconsistency;  and  we  think,  for  the  reasons  already 
stated,  that  the  decision  in  SneUgravey.  Bailey  is  supportepl  by 
the  better  reasons,  and  is  more  conformable  to  general  principles, 
.and  the  modem  decisions  in  respect  to  equitable  assignments. 
We  are,  therefore,  of  opinion  that  the  gift  of  the  note  of  hand 
in  question  is  valid;  and  in  coming  to  this  conclusion,  we  con- 
•cor  with  the  decision  in  the  case  of  Wright  v.  Wright^  1  Cow. 
598,  wherein  it  was  held,  that  the  gift  and  delivery  over  of  a 
promissory  note,  mortis  causa,  is  valid  in  law,  although  the  legal 
title  did  not  pass  by  the  assignment. 

It  is  not  necessary  to  decide  whether  the  gift  of  the  mortgage 
security  is  valid,  although  it  is  reported  to  have  been  said  by 
the  vice-chancellor,  in  the  case  of  Nuffield  v.  Elwea,  1  Sim.  & 
fitu.  243,  that  a  mortgagor  was  not  compellable  to  pay  the  mort- 
.gage  debt  without  having  back  the  mortgage  estate;  and  for 
that  and  other  reasons  he  decided,  that  a  mortgage  was  not  a 
subject  of  a  gift,  mortis  causa.  This  decision,  however,  was 
afterwards  overruled  in  the  house  of  lords:  Duffield  v.  Elwes^  1 
Bligh's  N.  B.  497,  on  the  ground,  that  the  gift  of  the  debt 
•operated  as  an  equitable  assignment  of  the  mortgage.  But  as 
we  think  it  clear  that  the  right  to  maintain  this  action  does  not 
depend  on  that  question,  we  give  no  opinion  in  regard  to  it. 

Another  objection  is,  that  if  the  gift  was  valid  and  complete,  by 
the  delivery  of  the  note,  it  was  annulled  by  the  redelivery  to  the 
donor.  We  think  this  objection  also  is  unfounded.  In  the  case 
of  Bunn  v.  Markham,  7  Taunt.  230,  Gibbs,  C.  J.,  lays  it  down 
as  a  well-settled  principle,  that  if  after  a  donation  mortis  cattsa, 
the  donor  resumes  possession,  he  thereby  revokes  and  annuls 
the  donation.  This  is  the  law  no  doubt.  Whether  there  may 
not  be  an  exceeption  to  this  rule,  when  the  donor  takes  back  the 
thing  given  at  the  request  of  the  donee,  for  a  particular  purpose, 
and  agrees  to  act  as  his  agent  under  circumstances  negativing 
every  presumption  that  he  intended  to  revoke  his  gift,  is  a  ques- 
tion which  it  is  not  necessary  now  to  consider;  for  the  principle 
has  no  relation  to  a  donation  inter  vivos.  When  such  a  donation 
«B  completed  by  delivery,  the  property  vests  immediately  and 
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irreyocably  in  the  donee;  and  the  donor  has  no  more  right  oyer 
it  than  any  other  person.  Bat  a  donation  mortis  causa  does  not 
pass  a  tiUe  immediately,  but  is  only  to  take  effect  on  the  death 
of  the  donor,  who  in  the  mean  time  has  the  power  of  revocation, 
and  may  at  any  time  resume  possession  and  annul  the  gift. 

The  last  objection  to  the  maintenance  of  this  action  by 
Blanchard,  in  the  name  of  the  administrator,  has  been  sufS- 
ciently  answered  in  considering  the  first  objection.  It  is  con- 
tended, that  the  consent  of  the  administrator  is  necessary.  But 
if  an  equitable  assignment  is  sufficient  to  complete  the  gift,  it 
follows  that  the  administrator  is  trustee,  and  can  not  set  up  his 
legal  right  in  order  to  defeat  the  trust.  This  isfully established 
by  the  case  of  Duffield  v.  Eltoes,  1  Bligh's  N.  B.  497;  Hwni  ▼. 
Beach,^  6  Madd.  Ch.  861,  and  Duffield  t.  Sicks,  1  Dow  (N.  S.),  1. 

Judgment  for  plaintiff,  for  the  use  of  Blanchard. 


AssiOKBZ  OF  A  NoTB  WITHOUT  Ikdobsbmsmt,  hsB  a  light  to  aae  in  tha 
name  of  the  asaignor,  beyond  the  latter^s  control:  Soekwood  y.  Brown,  1  Gray, 
262.  The  mle  is  one  that  applies  equally  to  assignments  of  other  choses  in  ac- 
tion: Merrill  v.  New  England  Ins.  Co.,  103  Kass  251;  PUte  v.  Holmes,  10 
Cnsh.  07;  Stevens  v.  Palmer,  15  Gray,  506;  Norton  ▼.  Piscaiaqua  Ins.  Co.,  Ill 
Mass.  535;  and  where  a  policy  of  insoranoe  on  his  life  has  been  taken  oat 
,  by  an  intestate,  in  favor  of  another,  the  latter,  in  whom  the  entire  equitable 
interest  is  thus  vested,  may  sue  thereon  and  use  the  administrator's  name: 
Campbell  v.  New  England  etc.  Ins.  Co.,  98  Id.  400,  dting  the  principal  case. 

A  NoTB  MAT  BE  Madb  THE  SUBJECT  OF  A  GoT  Oausa  Mortis  without  in- 
dorsement, and  the  donee  may  proceed  thereon  in  the  name  of  the  adminis- 
trator: Bates  V.  Kempton,  7  Gray,  303,  citing  principsl  case;  see  cantrti,  Brad- 
ley V.  Hunt,  23  Am.  Dec.  597,  and  note  to  that  case,  in  which  is  an  extended 
discussion  of  this  subject. 

Ak  Aogeftancb  of  a  Gut  imteb  Vitos,  to  be  valid  must  have  been  dur- 
ing the  life  of  the  donor;  though  in  the  case  of  a  gift  causa  mortis  the  aooepi- 
anoe  might  be  after  the  death  of  the  donor:  Sessions  v.  Mosely,  4  Cnsh.  92. 


GoMMEBdAL  Bane  v.  Cunningham. 

[M  PIOKSBXHO,  270.] 

Mobtoaob  to  Seoubb  Fctdbe  Discounts  and  Advances  expected  to  be 
contracted  is  valid  as  against  subsequent  purchasers,  and  secures  ad- 
vances to  or  indorsements  by  the  mortgagors  and  others  as  well  as  thost 
to  or  by  the  mortgagors  alone. 

VOLUNTABT  RELEASE  OF  PbXNCIPAL  DiSOHABOES  InDORBEB. 

Releasing  Indobseb  does  not  Dischabob  Principal. 
Notice  to  Ck)RPOBATiON  is  not  Inferable  from  the  knowledge  of  one  of  iti 
directors,  when  his  interest  is  opposed  to  that  of  the  corporation. 

1.  Sunt  V.  S«m4. 
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Wbtf  of  entry.  Demandants  cljcroed  nndar  t  mortgage  made 
to  them  bj  Joseph  and  Joseph  B.  Edgarton.  The  facts  sufB- 
dentlj  appear  in  the  opinion. 

JET.  JET.  FuUer,  for  the  demandants. 

Band  and  Fiske,  for  the  tenant. 

By  Court,  Wilde,  J.  The  demandants'  title  is  deriyed  from 
Joseph  Edgarton  and  Joseph  B.  Edgarton,  the  former  owners 
of  the  demanded  premises,  under  a  mortgage  deed  from  them, 
made  and  executed  January  81, 1833,  to  secure  the  payment  of 
large  debts  due  to  the  demandants,  and  abo  to  secure  any  future 
demands  they  might  have  against  the  Edgaxtons,  so  long  as  they 
should  be  under  any  liabilities  of  any  sort  to  the  demandants. 
It  is  objected  on  the  part  of  the  tenant,  that  this  mortgage  deed 
was  fraudulent  against  subsequent  purchasers,  or  if  not  as  to 
existing  debts  at  the  time  the  mortgage  was  mado,  yet  that  it 
was  not  a  valid  security  for  any  demand  which  acoiudd  to  the 
demandants  after  that  time.  Neither  of  these  objectLms,  as  it 
seems  to  us,  can  be  supported.  It  is  admitted,  that  ^e  de- 
mands intended  to  be  seeured  were  bona  fide  demands.  7t  doei 
not  appear,  nor  indeed  is  it  alleged,  that  there  was  any  secret 
trust  between  the  parties;  but  on  the  contrary  it  clearly  apps^Mii 
from  the  facts  agreed,  that  there  was  a  good  and  adequate  con 
sideration  for  the  conveyance,  and  that  it  was  made  for  the  pur 
poses  appearing  on  the  face  of  the  conveyance,  and  of  the  agree- 
ment of  the  demandants  accompanying  it,  which  fully  explains 
the  understanding  and  the  intention  of  the  parties.  It  is  no 
proof  of  fraud  or  concealment,  that  the  latter  was  omitted  to  be 
recorded,  for  it  was  not  necessary  that  it  should  be;  and  there 
is  no  reason  for  supposing,  that  it  was  omitted  for  the  purpose 
of  concealing  any  part  of  the  transaction.  There  being,  there- 
fore, no  proof  nor  indication  of  any  fraudulent  concealment  as 
to  the  extcoit  of  the  mortgage,  the  agreement  that  the  mortgage 
property  should  stand  bound  for  future  discounts  and  advances, 
is  valid  and  unexceptionable.  A  greater  part  of  the  newly  con- 
tracted debts  were  but  renewals,  or  substitutes,  for  the  old,  and 
did  not  increase  the  amount  due  on  the  mortgage,  which  is  less 
now  than  it  would  have  been  if  only  the  old  notes  had  now  re- 
mained unsatisfied.  But  without  relying  on  this  circumstance, 
we  think  it  clear  that  a  mortgage  made  bona  fide  for  the  purpose 
of  securing  future  debts,  expected  to  be  contracted,  in  the  course 
of  dealings  between  the  parties,  is  a  good  and  valid  security. 
And  so  are  the  authorities:   United  Stales  v.  Hooe,  8  Cranch,  73; 
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Shirraa  ▼.  Caig,  7  Id.  84;  James  v.  Morey,  2  Cow.  292  [14  Am. 
Deo.  476];  Brinkerhoffy,  Lansing ^  4  Johns.  Ch.  78  [8  Am.  Dec. 
688]. 

Considering  then  the  demandani^s  title  Talid,  several  ques- 
tions remain  as  to  the  amount  now  due  on  the  mortgage.     The 
deiziandant's  claim,  that  the  drafts  and  notes  made  or  indorsed 
hy  Edgarton,  Priest  &  Co.,  are  covered  and  secured  by  the  mori* 
gage;  and  we  think  this  claim  is  well  founded.    The  two  Edgar- 
tons  are  parties  to  these  notes  and  drafts;  and  it  is  no  objec- 
tion, that  Priest  also  is  a  joint  debtor  with  them.    It  appears, 
however,  that  the  most  of  these  wer6  indorsed  by  William 
Parker  &  Co.;  and  a  few  were  made  by  them,  and  indorsed  by 
Edgarton,  Priest  &  Co.     The  defendant  contends,  that  the 
latter  were  discharged  from  their  liability  by  the  plaintiffs'  re- 
lease to  Parker  &  Co.,  which  was  given  on  their  assigning  their 
property  for  the  payment  of  their  debts.    This  claim  is  un- 
doubtedly well  founded  as  to  all  those  notes  and  drafts  which 
were  signed  by  said  Parker  Sl  Co.,  as  makers,  or  principal 
promisors;  for  the  release  to  the  principal  promisor  is  equiv- 
alent to  payment  of  the  debt,  and  consequently  discharges  the 
indorser.    But  it  is  very  clear,  that  the  receiving  part  payment 
from  the  indorser  and  releasing  him,  can  not  operate  as  a  dis- 
charge of  the  principal  debtor  from  the  balance  due.    It  is  how- 
ever agreed,  that  some  of  the  notes  indorsed  by  W.  Parker  k 
Co.  were  made  for  their  accommodation,  and  the  proceeds 
thereof  went  to  their  use.    But  the  demandants  deny,  that  they 
had  at  the  time  of  the  discount  of  such  notes,  or  when  the  re- 
lease was  made,  any  notice  of  this  fact.    It  has  been  argoed, 
that  as  to  these  notes  Parker  k  Co.  are  to  be  considered  as  the 
principal  debtors,  and  that  a  dischaige  to  them  must  operate  as 
a  discharge  of  the  other  parties  to  the  notes.    In  support  of 
this  argument  the  counsel  for  the  tenant  rely  on  the  case  of 
Saaion  v.  Pea/,'  2  Camp.  185;  and  on  ColloU  v.  HaigK  8  Id.  281. 
These  cases  were  decided  by  Lord  EUenborough  at  mjsi  prius; 
but  the  correctness  of  the  decisions  has  been  very  much  doubted; 
and  they  were  overruled  in  the  case  of  Fenhim  v.  Pococke,  5 
Taunt.  192.    In  Kerrison  v.  Cooke,  3  Camp.  862,  Oibbs,  C.  J., 
says:  "  I  am  sorry  the  term  accommodation  bill,  ever  found  its 
way  into  the  law,  or  that  parties  were  allowed  to  get  rid  of  the 
obligations  they  profess  to  contract  by  putting  their  names  to 
negotiated  pai>er."    In  Price  v.  Edmunds,  10  Bam.  &  Cress. 
682,  Bayley,  J.,  suggests,  though  he  does  not  decide  the  point, 

I.  LaaUon  t.  PmU. 
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that  a  pariy  b J  signing  a  note  as  joint  maker,  renders  liimself 
Babject  to  all  the  liabilities  of  a  joint  maker.  And  Park,  J., 
says,  that  the  decision  in  Fenlum  t.  Pococke,  where  it  was  held, 
that  the  acceptor  of  an  accommodation  bill  was  not  dischaiged 
bj  giving  time  to  the  drawer,  was  good  sense  and  good  law. 

From  these  cases  it  appears  that  the  weight  of  anthoriiy  is 
against  the  decisions  in  Laxton  t.  Peat  and  CoUoU  t.  Hcdgh. 
But  it  is  not  incumbent  on  us  to  decide  between  these  conflict- 
ing anthorities  in  the  present  case.  For  we  think  there  is  no 
proof  that  the  plaintiffs  had  notice  that  these  notes  were  accom- 
modation notes.  The  knowledge  of  Parker,  although  he  was 
one  of  the  directors  of  the  Commercial  bank,  is  no  proof  of 
notice  to  that  corporation,  especially  as  he  was  a  party  to  all 
these  contracts,  whose  interest  might  be  opposed  to  that  of  the 
corporation.  To  admit  the  stockholders  or  directors  of  a  bank 
to  sabject  it  to  liability,  or  to  affect  its  interests,  imless  they 
have  authority  so  to  do  expressly  by  its  charter,  would  be 
attended  with  the  most  dangerous  consequences,  and  is  cer- 
tainly not  sanctioned  by  any  authority:  HaUoweU  and  Augmta 
Bank  y.  Bdndin,  14  Mass.  180.  The  plaintiffs,  therefore,  are 
entitled  to  recover  the  balances  due  on  the  notes  in  question 
against  the  Edgartons  and  Priest,  and  by  the  terms  of  the 
mortgage  they  are  entitied  to  a  conditional  judgment  therefor^ 
together  with  their  other  claims. 

To  ascertain  these  balances,  the  amount  paid  out  of  the  goods 
and  effects  of  Parker  &  Co.  must  be  applied  distiibutiyely 
and  proportionally  to  all  the  demands  proved  by  the  plaintiffs^ 
or  admitted  under  the  assignment  Their  claim  to  apply  these 
payments  to  other  claims  they  had  against  Parker  &  Co.,  to  the 
exclusion  of  the  daims  secured  by  the  mortgage,  is  altogether 
unfounded  and  inadmissible.  This  is  not  a  case  in  which  the 
debtor  or  creditor  has  the  right  to  make  the  application  of 
any  payment,  for  the  application  is  made  by  law  according  to 
the  circumstanoes  and  justice  of  the  case. 

Judgment  for  the  plaintiffs,  ntsi. 

MoBiaAon  to  Sboiteb  Future  Advanobs  are  valid:  Thaeher  t.  Cfhurek* 
(U,  118  Hmb.  109;  Ooddard  ▼.  Sawyer,  9  Allen,  79;  BmUb  t.  FarringUm,  6 
Id.  81,  citiDg  the  principal  case;  JoTiiea  v.  Morey,  14  Am.  Deo.  745;  Ndson 
T.  JBoyee,  23  Id.  611;  PeUibane  v.  Qritwold,  10  Id.  106. 

Kkowlxdox  mr  Okx  of  the  Dixictobs  of  any  fact  will  not  affect  th* 
board  per  «e  with  the  aame  knowledge:  National  SecurUy  Bank  t.  Cuskmam, 
121  Hasa.  401;  Froti  t.  Btlmant^  6  Alien,  163,  citing  the  principal  oaae. 
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Commonwealth  v.  Kimball. 

[M  PiOKXBiva,  859.] 

OoNSTiTUTiONAL   Law — Resfectivs   Powebs  and  dnties  of  the   natiaiiil 
aod  of  the  state  governments  stated. 

POWXB   TO    PROVIDB    FOB    REGULATION    AND    SaLB   OF  SpIBITDOUS  LiQTTOBI 

80  aa  to  gnard  against  abuses  and  prevent  disorder,  ia  vested  in  the  state 
government. 
Constitutional  Law — Statute  Pbohibitino  ant  Pebson  from  being  a 
retailer  or  seller  of  spirituons  liqaors  in  less  quantities  than  twenty- 
eight  gallons,  unless  first  licensed  as  a  retailer  of  spirits,  etc,  is  not  re- 
pugnant to  nor  in  conflict  with  the  constitution  of  the  United  States. 

LiDioTMBirr  and  conTiction  for  selling  liquors  without  a 
lioense,  contrary  to  Bev.  Stat.,  c.  47,  sec.  8.  This  section  pro- 
Tided  that ''  no  person  shall  presume  to  be  a  retailer  or  seller  of 
wine,  brandy,  rum,  or  other  spirituous  liquors,  in  less  quantity 
than  twenty-eight  gallons,  unless  he  is  first  licensed  as  a  retailer 
of  wine  and  spirits."  The  statute  imposed  penalties  on  persons 
found  guilty  of  its  violation;  and  prohibited  the  granting  of 
licenses  except  to  persons  who  produced  certificates  from  the 
selectmen,  that  the  public  good  required  such  granting,  and 
that  they  were  of  good  moral  character. 

Eantoul,  Gushing,  and  Ward,  for  the  defendant. 

AuMin,  aitomey-generalj  for  the  plaintiff. 

By  Court,  Shaw,  G.  J.    The  only  exception  taken  to  this  oon-> 
viction  and  to  the  instructions  of  the  judge,  in  point  of  law,  is, 
that  the  law  of  this  commonwealth,  prohibiting  any  person  from 
selling  wine,  brandy,  rum,  or  other  spirituous  liquors  by  retail 
without  license,  is  repugnant  to  the  constitution  and  laws  of  the 
United  States,  and  consequently  inoperative  and  void.     It  has 
already  been  remarked  in  another  of  this  class  of  cases,  argued 
at  the  present  term,  that  in  considering  the  constitution  and 
laws  of  the  United  States  and  those  of  the  several  states,  and 
deciding  whether  their  respectiye  provisions  do  come  in  conflict 
or  not,  and  to  what  extent,  it  is  proper  and  absolutely  necessaiy 
to  have  a  just  regard  to  the  laws  and  institutions  of  the  coun- 
try, and  of  the  respective  states,  as  they  existed  before  the 
formation  and  adoption  of  the  constitution  of  the  United  States, 
and  to  the  objects  and  purposes  had  in  view,  by  that  constitu- 
tion.    The  great  and  leading  object  of  this  complex  system  of 
government  was,  to  select  a  few  great  and  important  subjects  of 
administration,  in  which  all  the  states,  and  the  people  of  all  the 
states,  had  a  common  interest,  to  confide  them  to  the  general 
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government,  with  all  the  collateral,  incidental,  and  implied  pow- 
era,  proper  and  requisite  to  enable  that  govemment  to  conduct 
and  administer  them,  in  all  their  details,  and  to  organize  a  sys- 
tem with  all  the  executive,  legislative,  and  judicial  powers  and 
functions  necessary  to  the  full  and  entire  performance  of  all  the 
duties  of  such  a  government.  All  other  powers  of  sovereign 
government,  necessary  or  proper,  4o  provide  for  the  peace, 
safety,  health,  morals,  and  general  welfare  of  the  community, 
remain  entire  and  uncontrolled,  to  the  state  government;  and  in 
the  exercise  of  them,  they  have  the  right  and  power  to  resort  to 
all  adequate  and  appropriate  means,  for  carrying  these  powers 
into  effect,  unless  they  shall  happen,  in  any  particular  instance, 
to  come  directly  in  conflict  with  the  operation  of  some  law  of 
the  United  States  made  in  pursuance  of  its  enumerated  powers. 
In  the  latter  case,  inasmuch  as  it  is  declared  and  admitted  that 
the  constitution  of  the  United  States,  and  all  laws  and  treaties 
made  in  pursuance  of  its  just  powers,  shall  be  the  supreme  law 
of  the  land,  it  follows  as  a  necessary  consequence,  that,  to  the 
extent  of  such  collision  and  repugnancy,  the  law  of  the  state 
must  yield,  and  to  that  extent  and  no  further,  it  is  rendered  by 
such  repugnancy  inoperative  and  void. 

It  is  contended  that  the  laws  in  question  prohibiting  the  sale 
of  brandy,  rum,  and  other  spirits,  by  any  person  within  this 
commonwealth,  without  being  first  duly  licensed,  is  contrary  to 
that  provision  in  the  constitution  of  the  United  States,  which 
prohibits  the  several  states  from  laying  any  duty  or  impost,  upon 
imports  or  exports,  except  such  as  may  be  absolutely  necessary, 
to  enforce  and  carry  into  effect,  their  respective  inspection  laws, 
and  also  that  it  i^  repugnant  to  that  clause,  which  confides  to 
the  general  government  the  power  to  regulate  commerce  with 
foreign  powers,  and  amongst  the  several  states. 

The  power  to  regulate  licensed  houses,  and  to  proTide  for  the 
regulation  of  the  sale  of  ijpirituous  liquors,  in  such  manner  as 
to  guard  against  abuses,  and  to  prevent  the  evils  of  disorderly 
houses,  breaches  of  the  peace,  riot,  immorality,  and  pauperism, 
is  an  acknowledged  power  of  the  state  government;  it  had  long 
been  in  active  operation,  in  this  state,  and  no  doubt  in  other  states, 
before  the  constitution  of  the  United  States  was  adopted.  It 
is  not  to  be  presumed,  that  the  constitution  was  intended  to 
inhibit  or  restrain  the  exercise  of  so  useful  and  necessary  a 
power,  unless  it  shall  so  appear  by  plain  words,  or  necessary 
implication.  The  burden  is  upon  those  who  would  set  up  and 
enforce  the  restraint,  to  establish  it,  by  showing  that  the  consti- 
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tation,  }yy  particular  proTisioiiB,  or  in  the  accomplislmieiit  of  ita 
general  pnrpoBes,  neoessarily  interferes  with  it. 

The  power  to  direct  and  regulate  the  mode  of  selling  hy  citi* 
zens  of  the  state,  and  within  its  own  territories,  is  one  of  the 
acknowledged  powers  of  state  goyermnent,  which  never  haa 
been  and  never  can  be  questioned.  It  is  in  -virtue  of  this  power 
that  all  laws  respecting  hawkers,  peddlers,  auctioneers,  and 
others,  are  made.  This  consideration  affords  a  view  decisive  of 
the  present  case.  The  law  in  question,  neither  in  its  terms  nor 
its  operation,  professes  to  prohibit  the  sale  of  imported  spirits, 
by  the  importer,  either  by  wholesale  or  by  retail,  n{>r  do  these^ 
laws  propose  to  raise  a  revenue  upon  the  licenses  granted.  Bui 
it  is  argued  for  the  defendant,  that  the  prohibition  to  sell  ia 
general,  and  makes  no  distinction  between  the  cases  of  a  sale  by 
the  importer  of  imported  spirits,  in  the  original  packages,  sup- 
posing them  under  twenty-eight  gallons,  and  the  sale  of  spirits- 
not  imported,  or  not  by  the  importer,  or  not  in  the  original 
packages.  Be  it  so;  what  is  the  consequence?  Supposing  the 
law  could  be  construed  to  be  repugnant  to  the  constitution  of 
the  United  States,  in  so  far  as  it  prohibited  the  sale  of  imported 
spirits  by  the  importer  in  the  original  package,  it  would  be  void 
thus  far  and  no  further,  and  in  all  other  respects  conforming  to- 
the  acknowledged  power  of  the  state  government,  it  would  be 
in  full  force.  Whether  legal  enactments,  some  of  which  it 
is  competent  for  the  legislature  to  make,  and  others  not,  axe- 
contained  in  the  same  or  in  different  sections  of  a  statute,  can 
make  no  difference.  It  is  not  the  defect  of  form,  but  of  power, 
that  invalidates  any  of  them;  it  is,  therefore,  the  subject-matter,, 
and  not  the  arrangement  of  the  language  in  which  it  is  embod- 
ied, that  is  to  be  regarded  in  deciding  whether  any  provision 
is  constitutional  or  not.  If,  therefore,  the  defendant  had  offered 
to  show  in  his  defense,  that  the  spirits  charged  to  have  been 
illegally  sold  by  him,  without  license,  contrary  to  the  statute, 
were  imported  by  himself,  and  sold  in  the  original  package,  it 
would  then  have  given  rise  to  the  question  which  has  been 
mainly  argued  in  the  present  case.  But  no  such  evidence  was 
offered,  nor  has  it  been  intimated,  that  such  was  the  fact;  on  the 
contraiy,  it  is,  as  far  as  appears  by  the  report,  the  ordinary  case 
of  the  sale  of  spirits  at  retail,  eiti^er  domestic  distilled  spirits^ 
or  foreign  spirits  which  had  been  sold  by  the  importer,  and 
becojne  mixed  up  with  the  general  mass  of  that  class  of  mer* 
chandise  offered  for  sale  in  small  quantities  by  the  retailer. 

But  under  the  circumstances,  in  which  the  case  has  bee& 
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biooght  before  the  court,  we  think  it  proper  to  place  this  da- 
dsion  upon  broader  grounds.    We  are  of  opinion  that  these 
laws  fall  clearly  within  that  large  class  of  powers  necessary  to 
vthe  regulation  of  the  police,  morals,  health,  internal  conuneroe, 
and  general  prosperity  of  the  community,  which  are  fully  sub- 
ject to  state  regulation;  and  that  the  objects  to  be  accomplished 
by  them,  are  to  be  reached  and  effected  by  any  appropriate 
means,  which  do  not  interfere  with  the  exercise  of  any  of  the 
powers  vested  in  I^C'general  government.    These  various  objects 
are  alluded  to  an^  partially  enumerated  by  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court  in  the  leading* 
case  of  OibboTia  v.  Ogden,  9  Wheat.  203.    He  is  speaking  of 
'*that  immense  mass  of  legislation  which  embraces  everything 
within  the  territory  of  a  state,  not  surrendered  to  the  general  gov- 
ernment: all  whidi  can  be  most  advantageously  exercised  by  the 
states  themselves.    Inspection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  the  state,  are  component  parts  of  this  mass."    The 
proposition  upon  which  the  court  rest  this  decision  is  this,  that 
to  promote  the  peace,  order,  and  security  of  the  community,  to 
prevent  the  evils  of  vice,  riot,  pauperism,  and  the  temptation  to 
crime,  by  securing  and  enforcirg  due  regulations  for  the  control 
and  superintendence  of  the  houses  and  places  where  spirituous 
liquors  are  to  be  sold,  is  an  important  subject  of  internal 
police:  that  it  was,  before  the  adoption  of  the  constitution  of 
the  United  States,  and  still  is,  within  the  jurisdiction  of  the  state 
government,  never  having  been  confided  to  the  general  govern- 
ment; and  that  the  laws  of  Massachusetts,  on  which  this  indict- 
ment is  founded,  do  not,  by  any  of  the  means  adopted  to  accom- 
plish this  useful  and  legitimate  end,  interfere  with  the  laws  of 
the  United  States. 

The  case  mainly  relied  on  by  the  counsel  for  the  defendant  is 
that  of  Braum  v.  The  State  of  MaryUmd,  12  Wheat.  419.  That 
ease  turned  upon  the  e&ct  of  a  law  of  the  state  of  Maryland, 
prohibiting  every  importer  of  foreign  goods  from  selling  the 
same,  by  wholesale,  bale,  or  package,  without  first  taking  out 
a  license,  and  paying  fifty  dollars  therefor.  It  was  held  that 
this  law  was  directiy  repugnant  to  that  clause  in  the  constitu- 
tion, which  prohibits  the  states  from  laying  a  duty  on  imports, 
it  being  held  that  taxing  a  license  on  the  sale  by  the  in^porter 
was  equivalent  to  a  tax  on  the  goods  imported,  or  on  imports.  It 
was  obviously  an  act  for  raising  a  revenue,  and  in  accomplishing 
that  purpose,  was  directly  repugnant  to  the  clause  in  the  consti- 
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tatiou  already  cited,  and  also  to  the  provision  vesting  in  the  gen- 
eral government  the  exclusive  power  to  regulate  commerce.  But 
the  principles  adopted  by  the  majority  of  the  court  in  that  case, 
are  such  as  clearly  to  exclude  the  present.  It  had  been  strongly 
pressed  in  argument  in  that  case,  that  if  the  right  to  import  gave 
the  importer  a  right  to  sell,  which  could  not  be  controlled  by  a 
state  law,  such  right  was  absolute  and  imconditional,  and  gave 
him  a  right  to  sell  in  any  manner,  as  at  auction,  or  by  retail,  or 
as  a  hawker  and  x>eddler;  also  to  sell  in  any  place  and  in  any 
manner  he  pleased,  and  this  in  regard  to  any  species  of  com- 
modities, however  dangerotus  to  life  or  health,  as  gunpowder  or 
infected  goods;  and  so  would  prohibit  the  states  from  making 
such  laws  as  the  health  and  safety  of  the  citizens  might  require. 
This  argument  is  distinctly  repelled  by  the  court,  who  hold» 
that  the  privilege  attaches  to  the  importer  only  whilst  he  holds 
the  goods  in  the  original  packages,  and  as  importer;  and  when 
he  has  once  mixed  them  with  the  general  property  of  the  com- 
munity by  breaking  up  his  packages,  his  privilege  of  importer 
has  ceased,  and  the  property,  thus  mixed  with  the  general  mass, 
is  liable  to  state  regulation.  So  of  gunpowder,  say  the  court, 
the  power  to  direct  its  removal,  is  a  branch  of  the  police  power, 
which  unquestionably  remains,  and  ought  to  remain,  with  the 
states.  The  case  proceeded  wholly  on  the  ground,  that  the  law 
was  repugnant  to  the  constitution  and  law  of  the  United  States, 
by  imposing  a  duty  on  the  wholesale  dealer,  be  he  the  importer 
or  otherwise,  selling  in  the  original  package,  before  the  goods 
were  opened  and  exposed  for  sale  by  retail  to  the  consumer,  and 
that  when  so  opened  and  exposed  to  sale,  and  mixed  up  with 
the  general  mass  of  salable  commodities,  they  were  subject  to 
state  legislation,  so  far  as  the  police  laws,  and  general  laws  of 
the  state,  intended  to  promote  the  peace  of  the  state  and  the 
welfare  of  its  citizens,  applied  to  such  commodities,  in  common 
with  all  others  of  like  kind. 

The  power  to  pass  laws  for  regulating  licensed  houses,  as  one 
of  the  powers  of  general  police,  is  dearly  vested  in  the  state, 
and  is  as  clearly  not  vested  in  the  general  government.  But  in 
carrying  into  effect  a  law,  flowing  from  one  of  the  acknowledged 
powers  of  the  state,  they  may  resort  to  means,  which,  in  their 
operation,  would  oppose  or  impede  a  law  of  the  United  States, 
made  in  pursuance  of  its  acknowledged  powers.  In  such  case, 
the  law  of  the  state  must  yield,  so  far  as  it  can  have  this  effect. 
But,  as  already  stated,  such  conflict  is  not  to  be  presumed,  but 
on  the  contrary,  it  must  be  clearly  shown  and  established.    In 
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the  present  case,  it  is  not  shown,  nor  can  we  presume,  that  the 
law  regulating  tbe  sale  of  spirituous  liquors  by  retail,  and  con- 
fining the  power  to  sell  in  that  form,  to  those  who  shall  first 
have  obtained  the  recommendation  of  the  proper  officers,  for 
that  employment,  will  frustrate,  defeat,  or  impede  any  law  of 
the  United  States.  Such  license  will  afford  some  reasonable  as- 
surance to  the  community  that  the  persons  recommended  and 
licensed  are  of  good  moral  character,  of  orderly  and  sober 
habits,  who  will  be  likely  to  render  such  places  of  sale  as  little 
injurious  to  the  peace  and  good  order  of  society,  as  circum- 
stances  will  admit. 

The  exception  to  the  instruction  of  the  judge  of  the  court  of 
common  pleas,  in  this  respect,  is  oyerruled. 


Imtoxicatimo  Liquobs,  Sale  or,  how  fab  Stats  mat  BaouLATX  ob 
PBOHiBrr. — The  efforts  of  the  legialatares  of  the  seTeral  states  of  the  nnion 
to  check  and  control,  or  to  eradicate  entirely,  the  evils  arising  from  the  sale 
of  intoxicating  beverages,  have  resulted  in  a  large  mass  of  state  legislation, 
tonching  which  many  important  constitntioDal  questions  have  arisen.  We 
shall  first  consider  those  laws  which  undertake  merely  to  regulate  the  sale, 
or  to  prohibit  sales  made  by  any  other  persons  than  those  who  are  duly 
licensed  by  the  public  authorities.  Statutes  which  go  no  further  than  this, 
have  been  everywhere  upheld  as  constitutional.  They  are  regarded  as  com- 
ing clearly  within  the  class  of  police  regulations  which  it  is  universally  ad> 
mitted  the  state  may  establish  in  reference  to  every  kind  of  trade  or  employ- 
ment. The  authorities  on  this  point  are  numerous  and  uniform:  Cool.  Const. 
Lim.  725,  4th  ed.;  Bartemeffer  v.  /oioo,  18  Wall.  129;  Lieenae  Casea,  5  How. 
(U.  S.)  504;  MetropolUan  Board  qf  Excise  v.  BarrU,  84  N,  Y.  057;  Berthoify. 
(yRMy,  74  Id.  509,  620;  S.  C,  30  Am.  Kep.  323;  8taU  v.  AUmond,  2  Houst. 
612;  Ooddard  v.  JaeimmviUe,  15  111.  588;  Kettering  v.  JacksonvUU,  50  Id.  39; 
Bode  V.  State,  7  GiU,  326;  Bancroft  v.  Dumaa,  21  Vt.  466;  TKomaseon  v. 
Siate,  15  Ind.  449;  MtUer  v.  State,  3  Ohio  St.  475,  486;  Johnaon  v.  StaU,  3 
Lea,  469;  State  v.  StrausB,  49  Md.  288;  State  v.  Joyner,  81  N.  C.  534,  536; 
Anderaon  v.  GommonweaUh,  13  Bush,  485;  Bohrbaeker  v.  Jcukaon,  51  Miss. 
736. 

Wright,  J.,  in  delivering  the  opinion  of  the  court  in  the  case  of  the  Metro* 
polUan  Board  o/Exdee  v.  Barrie,  34  N.  Y.  662,  said:  '*  At  no  time  in  the 
history  of  the  state  have  we  been  without  excise  laws,  nor  has  the  authority 
of  the  legislature  to  control,  regulate,  and  prohibit  the  sale  of  spirituous  and 
intoxicating  liquors  been  questioned."  And  again,  at  page  666;  he  said:  "A 
state  is  not  sovereign  without  the  power  to  regulate  all  its  internal  commerce 
as  well  as  police.  The  legtslature  exerdses  and  wields  these  sovereign  police 
powers,  as  it  deems  the  public  good  to  require.  It  is  a  bold  assertion,  at  this 
day,  that  there  ia  anything  in  the  state  or  United  States  constitutions  con- 
flicting with  or  setting  bounds  upon  the  legislative  discretion  or  action,  in 
directing  how,  when,  and  where  a  trade  shall  be  conducted  in  articles  inti- 
mately connected  with  the  public  morals,  or  public  safety,  or  public  prosper- 
ity; or,  indeed,  to  prohibit  and  suppress  such  traffic  altogether,  if  deemed 
nnsontliil  to  effect  those  great  ends  of  good  government."  But  while  it  has 
been  generally  conceded  that  state  legislatures  have  the  power  to  regulate 
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tbe  Bale  of  intoxicating  liqaors,  vtatates  wliich  go  still  fortiier,  and  iind» 
take  to  wholly  prohibit  the  manufacture  and  aaleof  all  intoxioating  beverages 
have  been  fiercely  aesailed  on  constitutional  grounds.  In  the  license  cases 
already  referred  to,  5  How.  (U.  S.)  504,  oonnsel  argued  that  laws  which  en- 
tirely prohibit  the  sale  of  intoxicating  liquors  are  in  conflict  with  the  pro- 
visions of  the  constitution  of  the  United  States,  beoause  in  conflict  with  tii» 
power  of  congress  over  commerce.  The  court,  however,  decided  that  suidi 
laws  were  not  in  conflict  with  the  national  constitution.  Chief  Justice  Taney, 
in  delivering  hia  opinion,  said:  "Although  a  state  is  bound  to  receive  and 
permit  the  sale  by  the  importer  of  any  article  of  merchandise  which  congress 
authorizes  to  be  imported,  it  is  not  bound  to  furnish  a  market  for  it,  nor  to 
abstain  from  the  passage  of  any  law  which  it  may  deem  necessary,  or  advi^ 
able,  to  guard  the  health  or  morals  of  its  citizens,  although  such  law  may  dis- 
oourage  importation,  or  diminish  the  profits  of  the  importer,  or  lessen  the 
revenue  of  the  general  government.  And  if  any  state  deems  the  retail  and 
internal  traffic  in  ardent  spirits  injurious  to  its  citizens,  and  calculated  to 
produce  idleness,  vice,  or  debauchery,  I  see  nothing  in  the  constitution  of  the 
United  States  to  prevent  it  from  regulating  and  restraining  the  traffic,  or 
from  prohibiting  it  altogether,  if  it  thinks  proper."  In  the  same  case,  Mr. 
Justice  Grier  said:  "The  trae  question  preseuted  by  these  cases,  and  ons 
which  I  am  not  disposed  to  evade,  is,  whether  the  states  have  a  right  to  pro- 
hibit the  sale  and  consumption  of  an  article  of  commerce  which  they  believe 
to  be  pemicions  in  its  efiects,  and  the  cause  of  disease,  pauperism,  and  crime. 
It  is  not  necessary  for  the  sake  of  justifying  the  state  legislation  now  under 
consideration  to  array  the  appalling  statistics  of  misery,  pauperism,  and 
crime,  which  have  their  origin  in  the  use  or  abuse  of  ardent  spirits.  Ths 
police  power  which  is  exclusively  in  the  states,  is  alone  oompetent  to  the  cor> 
rection  of  these  great  evik,  and  all  measures  of  restraint  or  prohibition  neoe^ 
sary  to  effect  the  purpose  are  within  the  scope  of  that  authority."  And  Mr. 
Justice  McLean,  in  that  case,  said:  "If  the  foreign  article  be  injurious  to  the 
health  or  morals  of  the  community,  a  state  may,  in  the  exercise  of  that  great 
and  conservative  police  power  which  lies  at  the  foundation  of  its  prosperity, 
prohibit  the  sale  of  it."  The  doctrine  laid  down  in  that  case,  and  the  prin- 
ciples enunciated  by  the  learned  judges  firom  whose  opinions  we  have  quoted 
above,  have  been  universally  accepted  as  correct.  These  laws  have  also  beeik 
sustained  where  the  question  of  their  repugnance  to  state  constitutions  or  to 
general  fundamental  principles  has  been  raised:  Cool.  Const.  lim.  727,  4th 
ed.;  Lincoln  v.  Smith,  27  Vt.  328;  Metropolitan  Board  qf  ExeUe  v.  Morris, 
34  K.  Y.  G57,  666;  Stale  v.  AUnhond,  2  Honst.  643;  PtopU  v.  HawUff,  t 
Mich.  330;  People  v.  OaUagher,  4  Id.  244;  ReynoUU  v.  Geary,  26  Conn.  179;. 
Commonweakh  v.  Howe,  13  Gray,  26;  SaaUo  v.  State,  2  Iowa,  202. 

After  the  adoption  of  the  fourteenth  amendment  to  the  federal  con- 
stitution the  question  of  the  constitutionality  of  a  state  prohibitory  liquor 
law  was  again  nused  in  the  supreme  court  of  the  United  States.  In 
the  case  of  Bartemeyer  v.  /010a,  18  Wall.  129,  counsel  for  the  plaintiff  iik 
error  contended  that  the  law  of  Iowa  prohibiting  the  sale  of  intoxicating. 
liquors  was  in  conflict  with  the  provisions  of  that  amendment.  The  courts 
however,  decided  that  the  right  to  sell  intoxicating  liquors  is  not  one  of  the 
privileges  and  immunities  of  citizens  of  the  United  States  which,  by  that 
amendment,  the  states  were  forbidden  to  abridge.  It  was  attempted  in  that 
case  to  present  the  qnestion,  whether  in  case  a  person  who  was  the  owner  of 
liquor  in  a  state  at  the  time  when  such  a  statute  went  into  effect  was  abso- 
lutely prohibited  from  selling  or  disposing  of  it,  suoh  a  law  would  be  in  con- 
flict with  the  provision  of  that  amendment  which  forbids  the  state  to  deprivs 
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any  person  of  life,  liberty,  or  property  without  due  course  of  law.  The 
question  was  admitted  by  the  majority  of  the  court  to  be  a  grave  one,  but  it 
was  not  passed  upon  by  them,  because  it  did  not  properly  arise  in  the  case 
then  before  the  court.  Mr.  Justice  Field,  who  delivered  a  ooncurring  opin- 
ion, said  in  reference  to  this  question:  "  I  have  no  doubt  of  the  power  of  the 
state  to  regulate  the  sale  of  intoxicating  liquors  when  such  regulation  does 
not  aoioant  to  the  destruction  of  the  right  of  property  in  them.  The  right 
of  property  in  an  article  involves  the  power  to  sell  and  dispose  of  such  arti- 
de,  as  well  as  to  use  and  enjoy  it.  Any  act  which  declares  that  the  owner 
shall  neither  sell  it,  nor  dispose  of  it,  nor  use  and  enjoy  it,  confiscates  it,  de- 
priving him  of  his  property  without  due  process  of  law.  Against  such  arbi- 
trary legislation,  by  any  state,  the  fourteenth  amendment  affords  protection.*' 

Statb  Law  can  not  Pbohibit  IvTRODVcnoir  of  Imfobtbd  Liquors  into 
the  state,  and  their  sale  in  the  original  cases  or  packages,  for  this  would  be 
to  prohibit  what  congress  has,  in  its  regulation  of  commerce,  permitted: 
CooL  Const.  Lim.  726,  4th  ed.;  Licenm  Ca§e$,  6  How.  (U.  8.)  604;  Brown  v. 
Maryland^  12  Wheat.  419;  Lincoln  ▼.  SmUh,  27  Vt.  328,  335;  Brodfvrd  v. 
StneM^  10  Gray,  379,  881;  StaU  v.  Attnumd,  2  Houst.  612,  635;  Staie  v. 
AofttiMos,  49  Me.  286.    In  discussing  this  subject,  CSiief  Justice  Taney,  in  the 
JUeense  Cfatet,  5  How.  576,  said:  '*Kow  if  the  state  laws  in  question  came  in 
collision  with  those  acts  of  congress,  and  prevented  or  obstructed  the  impor- 
tation or  sale  of  these  articles  by  the  importer  in  the  original  cask  or  vessel 
in  which  they  were  imported,  it  would  be  the  duty  of  this  oourt  to  declare 
them  void.    *    *    *    These  state  laws  act  altogether  upon  the  retail  or 
domestic  traflic  within  their  respective  borders.     They  act  upon  the  article 
after  it  has  passed  the  line  of  foreign  commerce,  and  become  a  part  of  the 
general  mass  of  property  in  the  state."    Whenever  property  has  thus  passed 
the  line  of  foreign  commerce  and  gone  into  the  hands  of  the  citizens  of  the 
state,  it  is  competent  for  the  legislature  to  regulate  or  prohibit  its  sale  to  the 
same  extent  that  it  may  all  other  property  in  the  state.    The  restriction 
which  we  are  now  considering  is,  however,  confined  to  such  liquors  only  as 
are  imported  from  some  foreign  country,  and  not  to  those  which  may  be  im- 
parted from  one  state  of  the  union  into  another.    This  question  arose  in  the 
ease  of  Peiree  v.  New  Hampshire,  one  of  the  License  Caeee,  6  How.  504.    That 
was  a  writ  of  error  to  the  supreme  oourt  of  New  Hampshire  on  a  judgment  of 
that  court  sustaining  the  validity  of  a  state  law  regulating  the  sale  of  wines 
and  spirituous  liquors.    The  defendants  in  the  state  court  were  indicted  for 
having  sold  a  barrel  of  gin  without  a  license,  contrary  to  the  provisions  of  the 
state  law  above  mentioned.    On  the  trial,  it  was  proved  that  the  defendants 
purchased  the  baixel  of  gin  in  Boston,  and  brought  it  coastwise  to  the  landing 
at  Piscataqua  Bridge  and  thence  to  their  store  in  Dover,  where  they  after- 
wards sold  it  in  the  same  barreL    The  defendants  were  convicted  and  fined 
in  the  state  oourt,  to  which  they  sued  out  a  writ  of  error  to  the  supreme  court 
of  the  United  States.    The  latter  court  unanimously  upheld  the  constitution- 
ality of  the  state  law.    In  concluding  his  opinion  in  that  case  the  chief  jus- 
tice said:   '*  Upon  the  whole,  therefore,  the  law  of  New  Hampshire  is,  in  my 
judgment,  a  valid  one.    For,  although  the  gin  sold  was  an  import  from 
another  state,  and  congress  have  clearly  the  power  to  regulate  such  importa- 
tions, imder  the  grant  of  power  to  regulate  commerce  among  the  several 
states,  yet,  as  congress  has  made  no  regulation  on  the  subject,  the  traffic  in 
tiie  article  may  be  lawfully  regulated  by  the  state  as  soon  as  it  is  landed  in 
its  territory,  and  a>  tax  imposed  upon  it,  or  a  license  required,  or  the  sale 
altogether  prohibited,  according  to  the  policy  which  the  state  may  suppose  to 
be  its  interest  or  duty  to  pursue." 
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PouGS  PowxR  OF  THE  Statbs. — As  the  power  of  the  states  to  regnlats 
and  prohibit  the  sale  of  iDtoxicating  beTerages  is  a  branch  of  what  is  termed 
the  police  power  of  the  state,  it  will  be  proper  in  discussing  our  present  sub- 
ject to  consider  briefly  the  nature  and  extent  of  that  power.  Blackstone  de- 
fines the  public  police  and  economy  to  be  *'  the  due  regulation  and  domeatio 
order  of  the  kingdom;  whereby  the  individuals  of  the  state,  like  memben  of 
a  well-govemed  family,  are  bound  to  conform  their  general  behavior  to  the 
rules  of  propriety,  good  neighborhood,  «nd  good  manners;  and  to  be  decent,  in- 
dustrious, and  inoffensive  in  their  respective  stations:"  4  Com.  182.  Judge 
Ckx>ley  says:  "  The  police  of  a  state,  in  a  comprehensive  sense,  embraces  its 
whole  system  of  internal  regulation,  by  which  the  state  seeks  not  only  to  pre- 
serve the  public  order  and  to  prevent  offenses  against  the  state,  but  also  to 
eetablish  for  the  intercourse  of  citizen  with  citizen  those  rules  of  good  man- 
ners and  good  neighborhood  which  are  calculated  to  prevent  a  conflict  of 
rights  and  to  insure  to  each  the  uninterrupted  enjoyment  of  his  own,  so  far 
as  is  reasonably  consistent  with  a  like  enjoyment  of  rights  by  others:'*  Const. 
Lim.  713,  4th  ed.  Chief  Justice  Bedfield,  in  delivering  the  opinion  of  the 
court  in  Thorpe  v.  BttOand  A  B,  B.  B,  Co.,  27  Vt.  140,  149,  says:  '*This 
police  power  of  the  state  extends  to  the  protection  of  the  lives,  limbe, 
health,  comfort,  and  quiet  of  all  persons,  and  the  protection  of  all  prop- 
erty within  the  state.  According  to  the  maxim,  mo  utere  tuo  tU  alienum 
non  ladojit  which  being  of  universal  application,  it  must,  of  course,  be 
within  the  range  of  legislative  action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not  to  injure  others.  Chief  Justice 
Shaw,  in  discussing  this  subject  in  CommontoeaUh  v.  Alger,  7  Cush.  85,  said: 
*'It  is  much  easier  to  perceive  and  realize  the  existence  and  sources  d 
this  power,  than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exercise." 
But  while  it  is  undoubtedly  difficult  to  determine  the  exact  limits  to  the  exer- 
cise of  this  power,  it  is  well  settled  that  it  belongs  to  the  legislatures  of  the 
several  states,  and  forms  a  part  of  the  mass  of  residuary  state  powers  over 
which  congress  has  no  direct  control:  1  Kent's  Com.  439;  Siaughter-hoiue 
Oases,  16  Wall.  36,  63;  License  Tax  Gases,  5  Id.  462,  470.  The  chief  justice, 
delivering  the  opinion  of  the  court  in  the  case  last  mentioned,  says:  "  But 
very  different  considerations  apply  to  the  internal  commeroe,  or  domestic 
trade  of  the  states.  Over  this  commerce  and  trade  congress  has  no  power  of 
regulation,  nor  any  direct  controL  This  power  belongs  exclusively  to  the 
states.  No  interference  by  congress  with  the  business  of  citizens  transacted 
within  a  state  is  warranted  by  the  constitution,  except  such  as  is  strictly 
incidental  to  the  exercise  of  powers  clearly  granted  to  the  legislature." 

It  will  be  apparent  from  the  consideration  of  the  foregoing  cases  (hat 
the  extent  to  which  the  laws  of  a  state  may  regulate  or  prohibit  the  sale 
of  intoxicating  liquors,  is  a  matter  resting  almost  entirely  in  the  discre- 
tion of  the  legislature,  except  in  so  far  as  the  exercise  of  that  discretion 
may  be  limited  by  the  provisions  of  the  state  constitution.  And  it  seems 
to  be  only  in  cases  where,  in  framing  such  laws,  the  legislature  has  not  taken 
care  to  observe  the  principles  of  protection  that  surround  the  persons  and 
dwellings  of  individuals,  securing  to  them  immunity  from  unreasonablesearches 
and  seizures,  and  according  to  them  the  right  of  trial  before  being  condemned, 
that  the  courts  have  been  willing  to  declare  that  it  has  exceeded  the  legiti* 
mate  province  of  police  regulation:  Baldwin  v.  Smith  82,  111.  162;  Bibbardy, 
People,  4  Mich.  125;  Cool.  Const.  Lim.  728,  4th  ed.  Accordingly  it  has  been 
held  that  it  is  competent  for  the  legislature  to  pass  an  act  declaring  that  all 
liquor  intended  by  the  owner  or  keeper  thereof  to  be  sold  in  violation  of  the 
act^  should  be  forfeited  to  the  town  wherein  it  is  kept:  StaU  v.  Wkeelsr,  26 
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Gonn.  290;  State  v.  Brennan*8  Liquors,  Id.  278.  So  it  has  been  decided  that 
the  legislature  may  declare  the  liqaor  kept  for  sale  a  nniaaQoe  and  provide 
legal  process  to  have  it  condemned  and  destroyed,  and  may  even  authorise 
the  building  used  as  a  dram-shop  to  be  seized  and  condemned  as  a  nuisance: 
Our  House  Ifo,  $  v.  SUxU,  4  Greene  (Iowa),  172;  OviaU  v.  P<md,  29  Gonn. 
479;  Lordv.  Chadboume, 42 Ue,  429;  StaUY.  Iiobin8on,2Zld,564;  Lincoln y. 
Smithy  27  Vt.  328;  Commonwealth  v.  TntoxtctUvng  Liquors,  107  Mass.  396; 
&reeter  y.  People,  69  IlL  695;  Block  y.  JaeketmrnUe,  36  Id.  301.  So,  too,  it 
was  held  in  CommimicedUh  v.  Dueey,  126  Mass.  269,  that  a  statute  conferring 
upon  the  mayor  and  aldermen  of  a  city,  or  the  selectmen  of  a  town,  or  any 
police  officer  or  constable  specially  authorized  by  them,  power  to  enter  upon 
the  premises  of  any  person  licensed  to  sell  liquors  under  that  act,  to  ascer- 
tain the  manner  in  which  such  person  conducts  his  business  and  to  preserve 
ordor,  is  a  reasonable  exercise  of  the  police  power  of  the  state,  and  constitu- 
tionaL  But  in  the  case  of  Wynehamer  v.  People,  13  N.  Y.  378,  a  prohibitory 
law  of  New  York  was  held  to  be  unconstitutional  and  void,  because,  by  abso- 
lutely prohibiting  the  sale  of  intoxicating  liquors,  which  were  the  property  of 
the  owner  at  the  time  the  act  went  into  effect,  it  virtually  deprived  him  of  his' 
property  in  them.  In  that  case  it  was  held  that  intoxicating  liquors,  to  be 
used  as  a  beverage,  were,  when  this  act  was  passed,  property,  and  as  such 
entitled  to  constitutional  protection,  the  same  as  other  property.  This  is  the 
only  case  we  have  been  able  to  find  supporting  this  doctrine.  On  the  other 
hand,  in  the  case  of  OviaU  v.  Pond,  29  Conn.  479,  it  was  expressly  decided 
tiiat  liquors  kept,  in  that  state,  for  sale,  contrary  to  law,  are  regarded  by  the 
law  as  having  no  lawful  value  at  all.  Ellsworth,  J.,  delivering  the  opinion 
of  the  court  in  that  case,  said:  "  It  was  worth  nothing  here,  since  it  was 
kept  contrary  to  our  law,  and  for  that  reason  was,  by  statute,  put  expressly 
oat  of  the  protection  of  the  law." 

LiGBNSBS — ^EvTECT  OF  ON  PowsR  TO  PROHIBIT  Sale. — It  has  been  some- 
times claimed  that  licenses  to  sell  intoxicating  drinks  are  contracts  between 
the  state  and  the  person  licensed,  and  that  a  law  which  undertakes  to  pro- 
hibit the  sale  by  the  licensee,  during  the  period  for  which  he  has  been  licensed 
to  sell,  is  open  to  the  constitutional  objection  that  it  impairs  the  obligation 
of  a  contract.  In  the  License  Tax  Cases,  5  Wall.  462,  Chief  Justice  Chase 
explained  the  nature  of  the  licenses  required  by  the  act  of  Congress  of  1864. 
He  showed  that  those  licenses  did  not  confer  any  authority  upon  the  licensee 
to  carry  on  the  licensed  business;  that  they  were  merely  receipts  for  taxes, 
and  implied  nothing  more  than  that  the  licensee,  if  he  paid  the  tax,  should 
not  be  subject  to  any  penalty  under  national  law.  Wright,  J.,  in  delivering 
the  opinion  of  the  court  in  Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y. 
667>  said:  "These  licenses  to  sell  liquors  are  not  contracts  between  the  state 
and  the  persons  licensed,  giving  the  latter  vested  rights  protected  on  general 
principles,  and  by  .he  oonstitation  of  the  United  States,  against  subsequent 
legislation;  nor  are  they  property  in  any  legal  or  constitutional  sense.  They 
have  neither  the  qualities  of  a  contract  or  of  property,  but  are  merely  tem- 
porary permits  to  do  what  otherwise  would  be  an  offense  against  a  general 
Uw.  They  form  a  portion  of  the  internal  police  system  of  the  state;  are 
issued  in  the  exercise  of  its  police  powers,  and  are  subject  to  the  direction  of 
the  state  government,  which  may  modify,  revoke,  or  continue  them,  as  it 
may  deem  fit."  See  to  the  same  effect,  Colder  v.  Kurhy,  5  Gray,  597;  Com" 
monweakh  v.  Brennan,  103  Mass.  70;  Block  v.  JacksonvUle,  36  111.  301;  but 
see  Adams  v.  Backett,  27  N.  H.  289. 

In  moety  if  not  in  all,  of  the  states  in  which  liquor  is  permitted  to  be  sold, 
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there  are  statates  forbidding  its  sale  to  minors  or  to  persons  habitually  ad- 
dicted to  the  exoessire  use  of  intoxicating  drinks.  The  oonstitattonality  of 
this  class  of  legislation  seems  to  be  everjrwhere  admitted.  In  fact  it  does 
not  seem  to  have  been  anywhere  questioned.  For  instances  of  each  lawa, 
and  various  questions  arising  on  their  oonstmotion,  see  the  following  cases: 
Sos8  V.  People^  17  Hun,  591;  Commonwealth  v.  Davta,  12  Bush,  240;  Com" 
montoeaUh  v.  Bell,  14  Id.  433;  Bidling  v.  State,  56  Ga.  601;  JPkulis  v.  PeopU^ 
39  Mich.  200;  S.  C,  33  Am.  Hep.  374;  State  v.  Ctiin,  9  W.  Va.  559;  Dahmer 
v.  Slate,  56  Miss.  787;  Cobleigh  v.  McBride,  45  Iowa,  116;  Wiedeman  v.  Peo- 
ple, 92  HI.  314;  Johiuon  v.  People,  83  Id.  431;  Adler  t.  Stale,  65  Ala.  16; 
JIUl  V.  StaU,  63  Id.  168;  Walton  v.  State,  Id.  197;  State  v.  Eedb,  23  Minn. 
549.  A  general  license  to  sell  intoxicating  liquors  does  not  confer  upon  the 
licensee  any  authority  to  sell  to  either  of  these  classes  of  persona:  State  v. 
Hamilton,  75  Ind.  238;  Meyer  v.  State,  50  Id.  18.  And  in  Moron  r.  Good- 
fffin,  130  Mass.  158,  it  was  decided  that  it  was  no  ground  of  objection  to  the 
constitutionality  of  a  statute  of  that  state  giving  a  right  of  actioQ  for  the 
recovery  of  damages  caused  by  the  use  of  intoxicating  liquors,  that  the  per- 
son who  sold  the  liquor  had  a  license  to  sell,  which  license  he  had  not  vio- 
lated. The  court  in  that  case  held  that  the  license  was  not  a  oontraot,  bat 
•imply  an  authority  to  sell  according  to  law,  and  subject  to  all  the  Hmitationa, 
restrictions,  and  liabilities  which  the  law  imposed. 

Can  State  Leoislatubs  Ck)NFER  vrov  Ikfebior  Boabd  or  upon  a  mu- 
nicipal corporation  the  power  to  regulate  or  prohibit  the  sale  of  intoxicatiDg 
liquors  within  the  limits  of  the  jurisdiction  of  such  board  or  corporation  ? 
This  question  was  raised  in  the  case  of  State  v.  Strauee,  49  Md.  288.  In  that 
case  the  legislature  had  conferred  upon  the  board  of  police  commissioners  of 
the  city  of  Baltimore  the  power  to  temporarily  close  bar-rooms  and  drinking 
saloons,  whenever  in  their  judgment  the  public  peace  and  tranquillity  should 
require  it.  The  court,  however,  declared  that  it  could  not  entertain  any 
doubt  on  the  subject.  And  in  Gfunnarseohn  v.  Sterling,  92  HL  560,  it  was  ex- 
pressly decided  that  the  legislature  may  invest  municipalities  with  full  power 
to  license  and  regulate,  or  entirely  to  prohibit  the  sale  of  intoxicating  liquors; 
and  that  where  such  power  is  conferred  it  is  wholly  discretionary  witii  the 
municipal  corporation  to  license  and  regulate,  or  partially  or  entirely  to  pro- 
hibit it.  See  also  Sclivmehow  v.  Chicago,  68  Id.  444;  Metropolitan  Board  of 
Exeiee  v.  Barrie,  34  N.  Y.  657;  State  v.  Cooke,  24  Minn.  247.  But  see  8taU 
V.  Baum,  33  La.  Ann.  981,  in  which  it  is  decided  that  the  legislatore  of 
Louisiana  can  not  delegate  to  police  juries  the  power  to  prohibit  the  sale  of 
liquors  on  Sundays,  in  the  various  parishes  of  that  state. 

Judge  Cooley,  in  speaking  of  the  statutes  which  we  have  been  considering 
above,  very  justly  remarks:  '*  Perhaps  there  is  no  instance  in  which  the 
power  of  the  legislature  to  make  such  regulations  as  may  destroy  the  value 
of  property,  without  compensation  to  the  owner,  appears  in  a  more  striking 
light  than  in  the  case  of  these  statutes.  The  trade  in  alcoholic  drinks  being 
lawful,  and  the  capital  employed  in  it  being  fully  protected  by  law,  the  legisla- 
ture then  steps  in,  and,  by  an  enactment  based  on  general  reasons  of  public 
utility,  annihilates  the  traffic,  destroys  altogether  the  employment,  and  re 
duces  to  a  nominal  value  the  property  on  hand.  Even  the  keeping  of  that, 
for  the  purposes  of  sale,  becomes  a  criminal  offense;  and,  without  any  change 
whatever  in  his  own  conduct  or  employment,  the  merchant  of  yesterday  be- 
comes the  criminal  of  to-day,  and  the  very  building  in  which  he  Lives  and  con- 
ducts the  business  which  to  that  moment  was  lawful  becomes  tiie  subject  of 
legal  proceedings,  if  the  statute  shall  so  declare,  and  liable  to  be  proceeded 
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agunst  for  a  forfeiture.  A  statate  which  oon  do  this  must  be  justified  upon 
the  highest  reasons  of  public  benefit;  but,  whether  satisfactory  or  not,  tha 
ressons  address  themselves  exclusively  to  the  legislative  wisdom:**  Const. 
Lim.  728,  4th  ed. 

Statb  LiGiSLATVBB  MAT  Pbohibit  Salb  of  intoxicating  liquors  within 
a  specified  locality;  as  within  the  limits  of  a  county:  State  v.  Jaifner,  81  K. 
G.  634;  or  within  two  miles  of  the  corporate  limits  of  a  munidpsHty:  Siaie 
V.  Shroeder,  51  Iowa,  197;  or  within  four  miles  of  any  incorporated  institu* 
tion  of  learning:  State  t.  RoMteher,  1  Lea,  96. 

Local  Ornov  Laws,  Ck>98TrnjTiONALnT  or. — ^There  are  few  subjects 
upon  which  there  has  been  greater  diversity  of  judicial  opinion,  than  upon 
the  question  of  the  constitutionality  of  what  are  termed  local  option  liquor 
laws.  These  laws,  as  is  well  known,  leave  to  the  decision  of  the  majority  of 
the  qualified  voters  of  the  districts  in  which  they  are  to  go  into  e£foct  the  de- 
termination of  the  expediency  of  the  granting  or  refusing  license  to  sell  in* 
toxicating  liquors,  and  impose  penalties  for  selling  in  esse  a  majority  of  such 
voters  determine  against  granting  license.  The  constitutionali^  of  such  laws 
has  been  strongly  assailed  on  the  ground  that  they  are  instances  of  a  delega- 
tion of  legislative  power  to  the  people,  and  consequently  in  conflict  with  the 
constitatioDal  provisions  which  vest  all  legislative  powers  in  the  legislature. 
Both  sides  to  the  controversy  agree  that  the  legislature  can  not  abdicate  the 
law-making  power,  nor  delegate  that  power  to  the  people.  And  both  sides 
also  agree  that  the  legislature  may  pass  laws  whose  operation  or  going  into 
effect  shall  depend  upon  a  future  contingency.  The  question  upon  which 
there  seems  to  exist  an  irreconcilable  difference  of  opinion  is  this,  whether 
these  local  option  laws  do  or  do  not  relegate  to  the  people  the  power,  direct 
or  indirect,  of  making  laws. 

It  would  be  impossible,  within  the  limits  of  this  note,  to  consider  the  argu- 
ments which  have  been  adduced  on  each  side  of  this  question.  Many  of 
them  seem  to  us  to  be  exceedingly  refined  and  artificial:  See  the  article  on 
this  shbject  in  12  Am.  L.  B^.  129.  If  the  legislature  can,  as  is  generally 
coDoeded,  pass  a  law  providing  that  a  new  township  may  be  formed  or  an  old 
one  abolished,  that  one  of  two  towns  m  a  county  shall  be  the  county  seat, 
or  whether  or  not  a  city  or  a  county  shall  subscribe  to  the  stock  of  a  railroad, 
according  as  a  majority  of  the  voters  interested  in  these  matters  decide  by 
their  votes,  it  is  difficult  to  see  why  it  should  not  be  competent  for  it  to  pass 
a  law  authorizing  the  voters  of  a  given  locality  to  determine  whether  or  not 
licenses  to  sell  intoxicating  drinks  should  or  should  not  be  granted.  On  a  re- 
view of  the  whole  question  it  appears  to  us  that  the  greater  weight  of  author- 
ity and  the  better  reasons  are  in  favor  of  the  constitutionality  of  these  laws. 
On  that  ride  are  the  following  dedsions:  Locke^e  appeaiy  72  Pa.  St  491;  S.  C, 
13  Am.  Eep.  716.  This  case  expressly  overrules  the  case  of  Parker  v.  Own" 
momoffjJUhy  6  Pa.  St.  607;  StaU  v.  Cimmon  Pkaa  qf  Morrie  County,  36  N.  J. 
L.  79;  S.  a,  13  Am.  Bep.  422;  Stoite  t.  WUcox,  42  Conn.  364;  S.  C,  19  Am. 
Bep.  636;  FeU  ▼.  State,  42  Md.  71;  S.  C,  20  Am.  Bep.  83;  Anderson  v.  Com- 
mofMeaUh,  13  Bush,  485;  Commonwealth  v.  WeUer,  14  Id.  218;  S.  C,  29  Am. 
Bjtg.  AffJi  StaU  v.  Cooke,  24  Minn.  247;  S.  C,  31  Am.  Bep.  344;  B^^  v. 
Bryant,  35  Ark.  69;  S.  C,  37  Am.  Bep.  6;  Bancroft  v.  Dumae,  21  Yt  456; 
SfiaU  V.  Parker,  26  Id.  357;  CommonweaUh  v.  BenneU,  108  Mass.  27;  Common- 
weal^  V.  Deem,  110  Id.  357.  And  for  further  cases  in  which  the  local  option 
TMindple  was  upheld,  see  SmWi  v.  JaneavUle,  26  Wis.  291;  State  t.  O'NeiU, 
24  Id.  149;  State  Y.  Koyes,  30  N.  H.  279;  Ctn.  W,  A  Z,  R.  /?.  Co.  v.  Con^ 
nmeianers  of  ClhUon  Co.,  1  Ohio  St.  77.  On  the  other  side  are  these 
Am.  Dxo.  Vol.  ZXXV— aa 
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Riee  v.  FmUt,  4  Harr.  (Del.)  479;  State  r.  Weir,  33  Iowa,  134;  S.  0.  11  Am. 
Jtep.  115;  Shs  parte  Wall,  48  Cal.  279;  S.  C,  17  Am.  Kep.  425;  Lammert  v. 
LidtoeO,  62  Mo.  188;  S.  C,  21  Am.  Bep.  411;  Make  ▼.  State,  4  Ind.  342; 
fitaU  V.  Swisher,  17  Tex.  441.  But  since  the  decision  last  cited  was  ren- 
dered, the  people  of  Texas  adopted  the  oonstitation  of  that  state  now  in 
force,  in  the  twentieth  section  of  article  16  of  which  it  is  provided :  *'The 
legislatore  shall,  at  its  first  session,  enact  a  law  whereby  the  qualified  voters 
of  any  county,  justice's  precinct,  town,  or  city,  by  a  majority  vote,  from 
time  to  time,  may  determine  whether  the  sale  of  intoxicating  liquors  shall  be 
prohibited  within  the  prescribed  limits."  And  in  Robertson  v.  State,  5  Tex. 
App.  155,  it  was  decided  that  wherever  the  local  option  law  had  been  adopted 
in  accordance  with  this  constitutional  provision,  and  been  put  in  force,  it 
operated  to  repeal  all  laws  and  parts  of  laws  in  conflict  with  it,  within  the 
limits  of  the  locality  in  which  it  had  been  adopted.  And  it  was  held  that 
the  general  law  imposing  an  occupation  tax  on  retail  liquor  dealers  was  not  in 
force  in  localities  where  the  local  option  law  had  been  adopted. 

Subsequent  to  the  decision  in  Mane  v.  State,  the  legislature  of  Tn«1ia.n«i  in 
1873,  passed  a  liquor  law  which  provides  that  no  person  shall  be  allowed  to 
veil  intoxicating  liquors  without  a  license,  and  that  no  license  shall  be  granted 
to  any  one  until  he  has  presented  a  petition  therefor  signed  by  a  majority  of 
the  legal  voters  resident  in  the  ward  or  township  in  which  the  applicant  pro- 
poses to  sell  intoxicating  liquors.  In  Oroesch  v.  State,  42  Ind.  547,  the  con- 
vtitutionality  of  this  law  is  upheld  by  the  supreme  court  of  that  state.  In 
Rohrbaeher  v.  Jackson,  51  Miss.  735,  the  court  sustained  the  constitutionality 
of  a  law  of  that  state  which  required  that  an  application  for  a  license  to  sell 
intoxicating  liquors  should  be  signed  by  a  majority  of  the  male  citizens  over 
twenty-one  years,  and  a  majority  of  the  female  citizens  over  eighteen  yean 
of  age,  resident  within  the  district  for  which  the  license  was  to  be  issued. 

Civil  Damage  Laws,  CoNSTirnTiONALiTr  of. — Within  the  last  fifteen 
years,  statutes  have  been  passed  in  a  large  number  of  states,  giving  to  hus- 
bands, wives,  children,  parents,  guardians,*or  others,  for  injuries  done  to  them 
by  intoxicated  persons,  a  right  to  maintain  an  action  for  damages  against  thoee 
who  sold  them  the  liquor  which  caused  the  intoxication.  Many  of  such  stat- 
utes also  give  a  right  of  action  for  injury  to  means  of  support.  The  pro- 
visions of  these  acts  are  so  various  that  we  shall  not  attempt  to  epitomise 
them,  but  merely  refer  the  reader  to  the  laws  themselves:  See  Laws  of  Ark., 
1873,  p.  385;  Gen.  Stats.  Conn.,  revision  of  1875,  p.  269,  sec.  9;  Rev.  Stata. 
Ill  1880,  p.  463,  sees.  8-11;  Gen.  L.  Ind.  1873,  p.  154,  sec.  8;  Gen.  Stats. 
Kan.  1868;  p.  399,  sees.  9-11;  Bev.  Stats.  Me.  1871,  p.  304,  sec.  82;  Stats. 
Mass.  1875,  p.  668,  sees.  14-16;  Gen.  L.  Mich.  1877,  pp.  72,  213;  Gen.  Stats. 
Mo.  1865,  p.  421,  sec.  20;  Gen.  Stats.  Neh.  1873,  p.  853,  sees.  576-^70;  Gen. 
L.  N.  H.  1878,  p.  271,  sec.  33;  L.  N.  Y.  1873,  c.  646,  sec.  1;  L.  N.  C.  1873- 
74,  p.  94,  sec.  2;  L.  Ohio,  1875,  p.  35;  L.  Fenn.  1875,  p.  41,  sec.  7;  L.  B. 
L  1875,  p.  24,  sees.  32,  34;  L.  Vt.  1874,  p.  53;  L.  W.  Va.  1877,  p.  144,  sec. 
16;  L.  Wis.  1874^  p.  303,  sees.  16,  20.  Most  of  these  statates  have  been 
assailed  on  oonstitutionai  grounds,  but  they  have  been  everywhere  sustained 
against  the  assaults  made  upon  them:  Sibila  v.  BaJiney,  34  Ohio  St.  399; 
Berthol/Y.  0*ReiUy,  75  N.  Y.  509;  S.  C,  30  Am.  Rep.  323;  Baker  v.  Pope,  2 
Hun,  556;  Homing  v.  WendeU,  1^1  Ind.  171;  MeOee  v.  McGann,  69  Me.  79; 
Schroeder  v.  Craioford,  94  111.  357;  S.  C,  34  Am.  Rep.  236;  Roose  v.  Perkiris, 
^  Neb.  304;  S.  C,  31  Am.  Rep.  409;  Kehrig  v.  Peters,  41  Mich.  475;  HUeh- 
ner  v.  HhUrs,  44  Iowa,  40;  Church  v.  Higham,  Id.  482;  Weitz  v.  Ewen,  50 
Id.  34;  Moran  v.  Ooodioin,  130  Mass.  158.    Andrews,  J.,  in  delivering  the 
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opinion  of  the  oonrt  in  Berthotfv.  O'BeUly,  75  N.  Y.  524,  said:  <*The  right 
of  the  legislatare  to  control  the  use  and  traffio  in  intozioating  liqnon  being 
establiahed,  its  authority  to  impose  liabilitieB  upon  thoee  who  exerciae  the 
tnffio^  or  who  aell  or  give  away  intoxicating  drinks,  for  consequential  injn* 
lies  to  third  persoiis,  follows  as  a  necessary  incident." 


Tbyon  et  al.  v.  WmmABSB. 

[1  ICnoALV,  1.] 
LtaaoLirT  iob  Fauolt  Rspbxsenting  another  to  be  entitled  to  credit  dosa 
not  exist  in  the  absence  of  actual  fraud.    There  is  no  liability  nnlees  the 
person  making  the  representation  knew  it  to  be  false,  or  did  not  beliere 
it  to  be  tme,  or  concealed  a  material  fact  with  intent  to  deceive. 

Trespass  on  the  case  for  false  and  fraudulent  representation 
that  Thomas  James  and  William  Whitney  were  entitled  to  credit. 
The  defendant  had  written  a  letter  to  Lynde  &  Jennings,  of 
New  York,  introducing  to  them  Mr.  Wm.  Whitney,  of  the  firm  of 
James  &  Whitney,  stating  that  James  &  Whitney  could  with 
perfect  confidence  be  recommended  as  entitled  to  credit,  in  case 
they  should  wish  to  purchase  goods.  The  plaintiffs  inquired  of 
Lynde  &  Jennings  concerning  James  &  Whitney,  and  were 
shown  the  defendant's  letter,  and  thereby  induced  to  sell  od 
credit  a  lot  of  goods,  for  which  they  were  never  paid.  At  the 
trial  a  number  of  &cts  were  proved  tending  to  show  that  the 
defendant  was  himself,  at  and  before  writing  his  letter,  a  cred- 
itor of  James  &  Whitney  in  the  sum  of  about  ten  thousand  dol- 
lars, and  that  he  knew  of  various  circumstances  strongly  tending 
to  awaken  suspicion  that  they  were  not  entitled  to  credit.  The 
judge  instructed  the  jury  that,  to  recoTer,  plaintiffi3  must  show: 
1.  That  defendant  wrote  the  Jetter.  2.  That  it  was  communi- 
cated to  plaintifiBs,  who  trusted  to  it.  3.  That  plaintifib  but 
for  the  letter  would  not  have  given  the  credit.  4.  That  it  was 
substantially  false,  and  the  persons  recommended  not  worthy  of 
credit.  5.  That  defendant  knew  all  the  facts  on  which  their 
title  to  good  credit  rested.  6.  That  plaintiffs  lost  their  debt  in 
consequence  of  giving  the  credit.  The  judge  refused  the  request 
of  defendant's  counsel  to  instruct  the  jury,  that  if  defendant 
really  and  sincerely  believed  that  the  opinion  expressed  by  him 
was  true,  he  was  entitled  to  a  verdict,  unless  a  man  of  common, 
ordinary  business  capacity  could  not  sincerely  entertain  such 
opinion.    Verdict  for  plaintiffs. 

Choaie  and  WaUs,  for  the  defendant. 

Bummer  and  AtisUn,  for  the  plaintifb. 
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By  Oourt,  Wxldb,  J.  The  principle  of  law  on  wbich  tiiis  ac- 
tion is  founded  is  well  settled,  and  the  question  to  be  decided 
is,  how  it  is  to  be  applied  to  the  point  in  controTersj  between 
the  parties.  It  is  alleged  in  the  declaration,  that  the  defendant 
fiaudulentlj  and  deceitfully  represented  to  the  plaintifTh,  that 
certain  persons  named  in  the  writ  were  in  good  credit,  and 
might  safely  be  trusted^  when  in  truth  they  were  insolvent  and 
wholly  unworthy  of  credit:  that  the  plaintiffs  were  thereby  in- 
duced to  give  them  credit,  and  have  in  consequence  thereof  sus- 
tained a  loss.  The  gist  of  the  action  is  fraud  and  deoeit  in  the 
defendant  and  damage  to  the  plaintiffs,  and  unless  both  these 
material  allegations  be  proved,  the  action  can  not  be  sustained. 
The  leading  case  in  which  the  law  in  this  respect  was  fully  con- 
sidered and  settled  is  the  case  of  Pasley  v.  F^reeman,  8  T.  B.  51. 
The  question  arose  on  a  motion  in  arrest  of  judgment.  The 
declaration  contained  allegations  similar  to  those  above  stated, 
and  a  majority  of  the  court  held  that  the  declaration  was  good, 
and  that  the  action  would  well  lie.  Grose,  J. ,  dissented,  on  the 
ground,  that  it  was  not  alleged  in  the  declaration  that  there  was 
any  privify  of  contract  between  the  parties,  or  that  the  defend- 
ant had  any  interest  in  the  transaction,  or  that  he  had  colluded 
with  any  one  who  had  an  interest.  The  other  learned  judges 
held  that  these  circumstances  were  not  material,  and  that  the 
foundation  of  the  action  was  fraud  and  deceit  in  the  defendant 
and  damage  to  the  plaintiff,  and  that  these  allegations  being 
proved,  an  action  might  be  sustained.  And  so  the  law  has  imi- 
f  ormly  been  laid  down  in  all  the  subsequent  eases.  Lord  Mdon, 
it  is  time  (6  Yes.  186^),  doubted  whether  an  action  in  such  a  case 
would  be  sustained  in  a  court  of  law,  although  he  admitted  the 
party  would  be  entitied  to  relief  in  equify. 

In  Haycrafi  v.  Greasy^  2  East,  92,  the  defendant  had  assured  the 
plaintiff  and  son's  agent  that  one  Bobertson  was  a  lady  of  great 
fortiine,  and  much  greater  expectations,  and  that  the  plaintifl 
would  be  perfectly  safe  in  giving  her  credit  to  any  amount;  and 
that  he  knew  this  of  his  own  knowledge.  These  assurances 
were  repeatedly  made,  but  it  turned  out  that  the  person  recom- 
mended was  in  truth  a  person  of  no  credit.  On  this  evidence 
the  jury,  on  a  trial  before  Lord  Eenyon,  found  a  verdict  for  the 
plaintiff,  and  on  a  motion  for  a  new  trial.  Lord  Kenyon  veas  of 
opinion  that  the  verdict  was  well  sustained  by  the  evidence,  on 
the  ground,  however,  that  the  defendant  was  guilly  of  a  legal 
fraud,  which  consisted  '*  not  in  the  defendant's  saying  that  he 

1.  B9WU  ▼.  BitknM. 
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believed  the  matter  to  be  trae,  or  that  he  had  reason  so  to 
believe  it,  but  in  asserting  positively  his  knowledge  of  that 
which  he  did  not  know."  ''  That  he  was,  therefore,  guilty  of  a 
gross  falsify;  and  that  it  was  a  juggle  to  say  that  the  defendant's 
words  in  common  parlance  did  not  import  knowledge  in  the 
strict  sense  of  it."  Bnt  a  new  trial  was  grafted,  because  the 
case  had  gone  to  the  jury  on  the  ground,  that,  though  the  de- 
fendant were  himself  a  dupe,  yet  if  the  representation  made  by 
him  were  false,  he  was  answerable;  and  because  the  words  of  the 
defendant  were  not  to  be  taken  in  the  strict  sense  in  which  a 
lawyer  would  use  them,  but  as  expressing  a  strong  opinion  of 
the  truth  of  his  assertion,  from  circumstances  within  his  own 
knowledge.  "  It  is  true,"  says  Grose,  J.,  "  that  the  defendant 
asserted  his  own  knowledge  upon  the  subject;  but  consider 
what  the  subject  was  of  which  that  knowledge  was  predicated. 
It  was  concerning  the  credit  of  another,  which  is  matter  of  opin- 
ion. When  he  used  those  words,  therefore,  it  is  plain  that  he 
only  meant  to  convey  his  strong  belief  of  her  credit,  founded 
upon  the  means  he  had  of  forming  such  an  opinion  and  belief." 
It  appears  therefore  very  clearly,  that  there  was  no  diversity 
of  opinion  between  the  learned  judges,  as  to  the  law,  although 
they  differed  as  to  its  application  to  the  evidence  in  that  case. 
All  agreed,  that  to  maintain  the  action  there  must  be  proof  of 
fraud  in  the  defendant,  and  that  if  he  knew  the  representation 
he  made  was  false,  that  would  amount  to  a  legal  fraud,  although 
he  might  have  no  interest  in  the  matter,  and  might  expect  no 
advantage  therefrom.  That  was  the  doctrine  in  Pasley  v.  Free- 
many  and  it  has  been  followed  with  great  uniformity  of  opinion 
ever  since.  In  Clifford  v.  Brooke,  13  Yes.  133,  it  is  clearly 
and  distinctly  stated  by  Lord  Erskine.  ''  The  proposition,"  he 
says,  ''  is  not,  that  if  a  man,  asked  whether  a  third  person  may 
be  trusted,  answers,  '  You  may  trust  him;  he  is  a  very  honest 
man,  and  worthy  of  trust,'  an  action  will  lie,  if  he  proves  other- 
wise. There  must  be  knowledge  at  the  time.  That  is  the  sound 
principle;  that  the  defendant,  knowing  that  person  to  be  dis- 
honest, insolvent,  and  unworthy  of  trust,  made  the  representa- 
tion. "  The  plaintiffs'  counsel  relied  on  the  case  of  Foster  v.  Charles ^ 
7  Bing.  105,  to  show  that  actual  fraud  is  not  necessary.  But 
the  same  doctrine  is  maintained  in  that  as  in  all  the  other  cases. 
The  jury  were  instructed  by  the  chief  justice,  that  if  the  defend- 
ant made  the  representation,  knowing  it  to  be  false,  that  would 
be  such  a  fraud  as  would  maintain  the  action.  In  that  case,  the  . 
jury  found  that  the  defendant  was  guilty  of  fraud  in  law,  but 
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that  he  had  no  frandulent  intent.  And  judgment  was  rendered 
on  the  yerdict,  the  court  being  of  opinion  that  as  to  the  fraudu- 
lent intent  the  jury  meant  no  more  than  this,  that  the  defendant 
was  not  actuated  by  the  baser  motiTe  of  obtaining  by  his  misrep- 
resentations an  advantage  for  himself. 

'  The  law  being  thus  clearly  established,  the  only  question  is, 
whether  it  was  fully  and  sufficiently  laid  down  in  the  instrao- 
tions  to  the  jury;  or  whether  the  case  was  not  so  left  to  them, 
that  they  might  infer  that  it  was  not  necessary  to  inquire, 
whether  the  defendant  knew  that  the  assertion  contained  in  hia 
letter  was  false.  Now,  we  are  of  opinion,  that  all  the  six  prop- 
ositions, which  the  jury  were  told  the  plaintiffs  must  prove,  in 
order  to  entitle  them  to  a  verdict,  might  have  been  affirmatiTely 
proved  to  the  satisfaction  of  the  jury,  and  yet  the  defendant 
might  have  been  guilty  of  no  fraud,  and  might  have  truly  be- 
lieved that  the  assertion  contained  in  his  letter  was  true.  It 
does  not  follow,  because  the  jury  were  of  opinion  that  the  per- 
sons recommended  were  unworthy  of  credit,  that  the  defendant, 
with  a  full  knowledge  of  all  the  facts  proved,  was  of  the  same 
opinion.  Persons  of  equal  intelligence,  with  the  same  means 
of  information,  and  the  same  knowledge  of  facts,  often  form 
different  and  conflicting  opinions.  Their  habits  of  thinking  and 
of  reasoning  may  differ.  Some  are  very  credulous,  and  are 
easily  duped,  or  deceived  by  appearances,  while  others  are  very 
suspicious,  cautious,  and  skeptical,  so  that  there  is  no  standard 
of  opinion,  except  in  very  clear  cases.  Undoubtedly  there  are 
cases,  in  which  the  same  evidence  would  impress  all  reasonable 
minds  with  the  same  conviction. 

But  this  was  not  such  a  case.  The  evidence  was  doubtful,  from 
which  two  juries  have  drawn  different  inferences.  We  are,  there- 
fore, of  opinion  that  the  question  for  the  jury  was,  whether  the  de- 
fendant knew  that  the  assertion  or  opinion  contained  in  his  letter 
was  false,  or  that  he  did  not  fully  believe  it  to  be  true;  or  whether 
he  did  not  conceal  a  material  fact  from  the  knowledge  of  the 
plaintiffs,  with  the  intention  to  deceive  them.  It  is  true,  as  the 
defendant's  counsel  have  argued,  that  the  defendant  was  not 
bound  to  disclose  the  facts  on  which  his  opinion  was  founded; 
but  if  he  kept  back  any  material  fact,  with  the  intent  to  deceive 
the  plaintiffs,  this  would  be  fraudulent.  If,  on  the  other  hand, 
he  had  trusted  the  persons  recommended  to  a  large  amount,  be- 
lieving them  trustworthy,  then  his  omission  to  disclose  the  facta 
on  which  his  opinion  rested  would  be  no  presumptive  proof  of 
fraud. 
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Perhaps  it  is  not  material  in  which  form  the  question  is  to 
be  left  to  the  jury,  whether  the  defendant  were  guilfy  of 
a  fraudulent  concealment,  or  of  making  a  false  afiirmation. 
knowing  it  to  be  false.  The  evidence  which  would  support  one 
of  the  allegations  would  probably  support  the  other.  The  ques- 
tion is  whether  the  defendant  gave  an  honest  opinion,  or  was 
actuated  by  some  fraudulent  intention.  And  as  this  question 
was  not  distinctly  left  to  the  jury,  we  think  the  defendant  is  en- 
titled to  a  new  trial. 

The  jury  must  have  understood,  that  if  they  should  be  of 
opinion,  that  the  six  propositions  stated  to  them  were  sustained 
by  the  evidence,  the  defendant  would  be  liable,  although  he 
might  sincerely  belicTe  that  the  assertion  contained  in  his  letter 
was  true.  But  we  think  they  should  have  been  instructed,  that 
notwithstanding  they  should  find  all  the  said  propositions  in 
fftYor  of  the  plaintiffs,  still  the  defendant  would  not  be  liable,  if 
they  were  of  opinion,  from  the  CTidence,  that  he  gave  an  honest 
opinion,  and  truly  believed  that  the  persons  recommended  were 
trustworthy. 

New  trial  granted. 

In  av  Action  ot  Dscrit,  or  acti<Mi  foimded  apon  false  representations,  it 
m  requisite,  to  entitle  to  a  reoovery,  not  only  to  prove  that  the  representations 
complained  of  were  false,  bat  that  they  were  known  by  the  defendant  to  be 
Islse:  Pearson  v.  Howe,  1  Allen,  208;  Websier  ▼.  Lamed,  6  Mete.  527;  P<»ge 
y.  Bent,  2  Id.  374.  But  where  representations  of  a  nature  to  procure  credit 
are  made,  and  there  is  a  designed  concealment  of  a  material  fact,  this  will 
have  the  same  effect  that  a  frandalent  misrepresentation  would  have.  Thus  a 
father  who  hasTopresented  his  son  as  of  good  credit,  but  keeps  back  the  fact 
that  he  is  a  minor,  will  be  liable:  Kidney  v.  Stoddard,  7  Id.  255. 

The  gravamen  of  this  action  is  the  injury  that  has  been  occasioned  plaintiff, 
and  not  the  advantage  gained  by  defendant.  It  will  not  then  be  necessary 
to  prove  that  any  benefit  accrued  to  the  latter  because  of  his  representations: 
Fiiher  v.  MeUen,  103  Mass.  505,  all  citing  the  principal  case.  To  raise  a  lia- 
bility where  false  representations  have  been  made  as  to  another's  solvency,  it  is 
necessary  to  prove  that  their  falsity  was  known  at  the  time  that  they  were 
nade,  and  that  they  were  intended  to  deceive:  Foohe  v.  Waplen,  25  Am.  i^eo. 
M;  see  Lobdell  v.  Baker,  poet. 


FiMinBY  V.  Wabbek  Insubanoe  Company. 

[1   USTOALF,  16.1 

One  Insubino  a  Vessel,  not  Owning  the  Whole  thereof,  may  reoovef 
for  an  undivided  interest  held  in  his  own  right,  and  also  for  another  un- 
divided interest  held  by  him  as  administrator  of  a  deceased  co-owner. 

Skip's  Husband  has  no  Ibcplied  Authobitt  to  insure  the  vessel  for  tb* 
benefit  of  a  part  owner. 


844  FiNNET  V,  Wabben  iHa  Co.  [Miaaa. 

pABir  OwKKE  iNBVBuro  VvssxL  Afl  OwKKE  oMi  not  roooTer  anything  for  th« 
•hjures  or  interests  of  his  co-owners. 

AssuiiPSiT  on  insurance  policy  issued  hy  defendants  to  plaint- 
iff on  the  brig  Heela.  There  were  three  counts  in  the  complaint: 
one  for  the  entire  loss;  one  for  plaintiffs  one  eighth  interest  in 
the  brig,  and  for  a  three  eighths  held  by  him  as  administrator 
of  Filkanah  Finney  and  for  advances;  and  one  for  money  had 
and  received.  When  the  policy  was  procured,  defendants  did 
not  ask,  and  plaintiff  did  not  state,  who  were  interested  in  the 
property.  The  policy  issued  in  the  same  form  as  though  plaint- 
iff was  owner  in  severalfy  in  his  own  right.  The  defendants 
conceded  plaintiffs  right  to  recover  for  his  one  eighth. 

Derby,  for  the  plaintiff. 

Panons,  for  the  defendants. 

By  Oourt,  Putnam,  J.  The  case  of  Page  t.  .FVy,  2  Bos.  &  Pul. 
242,  shows  that  a  tenant  in  common  may  insure,  and  that  the 
general  averment  of  his  interest  in  the  ship  is  sustained  by  evi* 
dence  of  title  to  an  undivided  part  thereof.  But  that  case  did 
not  decide  (as  the  plaintiffs  counsel  contended),  that  one  who 
owns  only  a  fractional  part  of  a  vessel  can  recover  for  her  full 
value,  where  the  policy  is  upon  interest  as  it  shall  appear,  or  as 
valued.  The  amount  of  damages  which  the  plaintiff  is  entitled 
to  recover  is  to  be  determined  by  the  proof  of  value.  What  was 
the  interest  which  the  plaintiff  had  in  the  Heela?  He  was  the 
absolute  owner  of  one  undivided  eighth  part.  For  that  part,  he 
is  entitied  to  recover.  Elkanah  Finney  owned  three  eighths, 
and  the  plaintiff  was  appointed  administrator  of  his  estate,  be- 
fore the  policy  was  made;  and  we  think  the  plaintiff  may  recover 
for  those  three  eighth  parte.  He  might  have  made  a  good  and 
valid  abandonment  of  the  property,  or  have  given  a  legal  dis- 
charge for  the  same,  upon  receiving  payment  for  the  loss.  And 
it  would  make  no  difference  to  the  def  endante  whether  or  not 
the  plaintiff  disclosed  to  them  that  he  held  part  of  the  property 
in  his  own  right,  and  part  of  it  in  trust  for  others.  It  would  be 
sufficient  to  make  out  the  proof  of  such  interest  on  the  trial. 
The  authorities  cited  in  1  Ph.  Ins.  41,  esteblish  the  right  of 
the  plaintiff  to  recover  thus  far,  viz.,  for  the  loss  on  one  half  of 
the  brig.    And  he  can  not  recover  anything  more. 

The  other  half  of  the  brig  belonged  to  David  Finney  and  oth- 
ers. The  plaintiff  kept  the  accounte  of  the  brig,  received  the 
avails,  made  the  disbursemente,  and  directed  the  voyages  gener- 
ally, ete.    But  these  circumstances  do  not  create  an  insurable 
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interest  in  that  half  of  the  brig.  And  the  plaintiff  had  no  lien 
on  the  brig  to  secure  any  advancements,  if  any  were  made;  of 
which,  however,  there  is  no  evidence.  As  ship's  husband,  the 
plaintiff  had  no  right  to  make  insurance  for  anj  part  owner, 
without  his  authority  or  consent.  That  point  was  determined 
by  Ix>rd  Mansfield  and  his  associates  in  French  t.  Backhouse,  5 
Burr.  2727.  But  this  is  not,  upon  the  face  of  the  policy,  for 
another  part  owner,  but  for  the  plaintiff  himself.  He  had  no 
insurable  interest  in  the  other  half  of  the  brig.  He  did  not  pur- 
pose to  effect  insurance  for  the  benefit  of  the  other  owners,  or 
for  whom  it  might  concern,  but  for  himself.  The  contract  must 
be  construed  according  to  its  clear  provisions,  how  much  soever 
we  may  regret  any  mistake  which  may  have  arisen  on  the  part 
of  the  plaintiff  in  procuring  the  same. 

The  result  is,  that  the  plaintiff  recovers  for  the  loss  as  to  one 
half  of  the  brig,  and  for  a  return  of  premium  for  short  interest, 
in  respect  to  the  other  half;  and  the  cause  is  committed  to  an 
auditor  to  assess  the  damages  accordingly. 


A  Policy  bt  a  Pabt  Owner  in  his  own  Name  does  not  cover  any  in- 
tereet  in  the  vessel  besides  his  own;  though  there  was  a  parol  agreement  be- 
tween the  owners  known  to  the  underwriters  at  the  time  that  the  policy  was 
issued,  that  the  policy  should  cover  all  interests  in  the  vessel:  Finney  v. 
Bedford  etc,  Iru,  Co.,  8  Mete.  351.  See  Burrows  v.  Turner,  post,  and  cases 
dted  in  the  note  thereto. 

It  is  not  within  the  Authosity  or  the  Ship's  Husband  to  iNsuas  the 
vessel:  Cleaves  v.  Lord,  3  Gray,  68;  HdmiUon  v.  Phoenix  Ina.  Co.,  106  Mass. 
898;  but  such  authority  will  be  presumed  to  have  been  given  him  upon  slight 
evidence:  See  last  case;  all  citing  principal  case. 


slafiies  et  al.  v.  president,  dibeotobs,  eto.  of 

FbanktiTX  Bank. 

[1   MSTCAI.7,  43.] 

Eight  of  Action  Immediately  Accrues  to  the  Holdee  of  a  note  upon 
demand  and  refusal  of  payment  on  the  last  day  of  grace,  and  he  need  not 
wait  until  the  succeeding  day  before  commencing  his  action.  Whether 
action  may  be  brought  on  the  day  a  note  falls  due,  when  it  is  not  en- 
titled to  days  of  grace,  is  not  here  decided. 

FoBEioN  Bill  of  Exchange  is  Immediately  Treated  as  Dishonobed 
if  demand  is  made  and  payment  refused  on  the  last  day  of  grace,  and 
notice  may  on  the  same  day  be  given  the  drawer  and  indorsers. 

Post  Notes  of  a  Bank  are  Payable  on  Dkmand  made  at  any  time  dur* 
ing  banking  hours  on  the  last  day  of  grace;  and  if  payment  is  not  made 
as  action  may  properly  be  commenced  on  the  aame  day. 
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AonoN  and  attachment  on  a  post  note.  James  Barker,  sub- 
sequent attaching  creditor,  petitioned  to  dissolve  the  attach- 
ment.    The  facts  sufficiently  appear  in  the  opinion. 

Fletcher  and  English,  for  the  petitioner. 

Waahbumy  for  the  plaintiffs. 

By  Court,  Shaw,  0.  J.  The  present  question  comes  before 
the  court  upon  the  petition  of  a  subsequent  attaching  creditor, 
to  set  aside  and  dissolve  the  attachment  in  the  present  suit 
The  Bev.  Stats.,  c.  90,  sees.  83-94,  authorize  an  after  attach- 
ing creditor  to  come  in  and  obtain  a  dissolution  of  the  prior  at- 
tachment, by  showing,  if  he  can,  either  that  the  sum  demanded 
in  the  first  suit  was  not  justly  due,  or  that  it  was  not  payable 
when  the  action  was  commenced.  The  petitioner  insists  that  his 
case  is  within  the  last  provision  of  the  statute;  that  the  sum  de- 
manded in  this  writ  was  not  payable  when  the  action  was  com- 
menced; and  this  is  the  question  for  our  consideration.  The 
action  is  brought  upon  a  bank  post  note,  issued  by  the  defend- 
ants, dated  November  8, 1836,  demanded  at  the  bank  July  11, 
1837,  in  the  forenoon,  after  the  commencement  of  banking 
hours.  Payment  was  then  refused,  and  an  action  was  com- 
menced, after  the  demand,  the  same  forenoon.  No  tender,  or 
offer  of  the  amount,  was  made  to  the  plaintiffs,  either  on  the 
same  day,  or  at  any  time  afterwards. 

In  a  recent  case,  it  was  held  that  the  statute,  giving  days  of 
grace  on  all  promissory  notes  payable  at  a  future  day  certain, 
in  which  there  is  not  an  express  stipulation  to  the  contraiy 
(Bev.  Stats.,  c.  33,  sec.  5),  applies  to  bank  post  notes,  and  is 
not  controlled  or  affected  by  the  usages  of  banks.  Perkins  v. 
Franklin  Bank,  21  Pick.  483.  This  note  being  entitled  to  grace 
by  the  statute,  the  eleventh  of  July  was  the  last  day  of  grace; 
and  then  the  question  is,  whether,  upon  a  demand  and  refusal 
of  payment,  within  banking  hours  on  the  last  day  of  grace,  a 
right  of  action  immediately  accrues  to  the  holder,  so  that  he 
inay  then  commence  his  action;  or  whether  he  is  bound  to  wait 
till  the  next  succeeding  day.  It  certainly  struck  me  with  some 
surprise,  that  such  a  question  should  now  be  made,  thinking,  as 
I  did,  that  it  was  well  settled,  by  the  law  and  practice  of  this 
commonwealth,  that  a  promissory  note  was  due  at  any  time 
within  reasonable  hours,  on  the  last  day  of  grace,  and  that  upon 
presentment  to  the  promisor,  and  a  demand  of  payment,  and  on 
a  n^iQci  or  refusal  to  pay,  the  note  was  dishonored,  and  a  right 
of  action  immediately  accrued  to  the  holder  against  the  maker; 
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and  after  due  notice,  actual  or  constructiye,  to  the  indorser,  a 
like  right  of  action,  on  the  same  day,  accrued  to  the  holder 
against  the  indorser.  But  as  it  appeared  upon  the  argument 
that  there  is  respectable  authority  for  the  contrary  opinion,  it 
becomes  necessary  to  examine  the  subject  with  attention.  Noth- 
ing is  more  important  to  a  commercial  community,  than  to  have 
all  questions  relative  to  the  rights  and  duties  of  holders,  and  all 
other  parties  to  negotiable  bills  and  notes,  definitely  settled. 
And  it  is  greatly  desirable,  that  throughout  all  the  states  of 
the  union,  which,  to  many  purposes,  constitute  one  extended 
commercial  community,  the  rules  upon  this  subject  should  be 
uniform.  We  will  first  consider  the  Massachusetts  authorities 
on  this  subject,  and  then  see  how  far  they  are  supported  or  op- 
posed by  those  of  England  or  the  other  states. 

The  only  question  now  is,  whether  a  note  is  payable  on  de- 
mand on  the  last  day  of  grace,  when  a  note  is  entitled  to  grace. 
A  different  construction  may  {>erhaps  apply,  when  a  note  is 
payable  without  grace.  As  grace  was  originally  matter  of  in- 
dulgence and  courtesy,  and  not  of  contract,  it  perhaps  may  be 
contended,  that  although  a  debtor  has  the  whole  of  the  last 
day  of  the  credit  stipulated  for  by  contract  to  make  payment, 
yet  a  different  rule  may  apply  to  grace,  which  is  not  part  of  the 
contract.  So  when  the  third  day  of  grace  falls  on  Sunday,  as 
the  right  of  one  or  the  other  of  the  parties  must  yield,  it  shall 
be  that  of  the  one  who  claims  indulgence,  and  not  of  him  who 
claims  of  right;  whereas  if  a  bond  were  to  be  payable  on  Sun- 
day, the  debtor  would  have  till  the  close  of  Monday,  to  pay  it. 
Some  of  the  cases  appear  to  torn  on  this  distinction.  Formerly 
it  was  held  in  Massachusetts,  that  unless  a  promissory  note  ex- 
pressed grace,  it  was  payable  without  grace;  now  it  is  other- 
wise by  statute.  Whether  a  note  expressed  to  be  payable  in 
thirty  days,  without  grace,  is  considered  due  on  demand  on  the 
thirtieth  day  after  the  day  of  the  date,  it  is  not  now  necessary 
to  decide;  though  we  are  inclined  to  think  that  such  was  the 
role  formerly,  when  notes  were  not  entitied  to  grace. 

The  first  case  of  which  a  report  is  published  and  which  is 
directiy  in  point,  is  a  nisi  priua  decision  of  Chief  Justice  Par- 
sons, and  is  reported  in  an  American  edition  of  Chitty  on  Bills, 
p.  225,  note  y,  published  in  1809,  and  edited  by  Mr.  Story,  now 
Mr.  Justice  Story,  of  the  supreme  court  of  the  United  States, 
that  of  Park  v.  Page,  Suffolk  November  term,  1808.  He  says: 
**  The  note  is  due  on  the  last  day  of  grace,  and  if  payment  is 
refused,  the  maker  may  be  sued  on  that  day."    I  have  examined 
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the  record  of  that  case,  and  find  that  it  was  a  suit  by  the  in* 
dorsee  against  the  indorser  of  a  promissory  note,  dated  tiie 
seventh  of  July,  1807,  payable  at  sixty  days  with  customary 
grace.  The  last  day  of  grace  was  therefore  the  eighth  of 
September.  The  writ  is  dated  on  the  eighth  of  September, 
and  was  served  by  an  attachment  of  real  estate,  at  eleven 
o'clock  on  that  day.  To  this  opinion  at  nisi  priiia,  no  ex- 
ception appears  to  have  been  taken,  and  parties  and  counsel 
acquiesced.  The  only  difference  between  the  case  thus  ap- 
pearing, and  the  note  cited,  is,  that  the  action  was  against  tiie 
indorser  and  not  against  the  maker.  But  if  an  action  would  lie 
against  the  indorser,  who  is  oiily  provisionally  liable  on  tiie 
default  of  the  maker,  aforHoriy  as  it  seems,  would  it  lie  against 
the  maker,  who  is  the  principal  debtor.  This  edition  of  Chitty, 
by  Mr.  Justice  Story,  was  extensively  in  use  in  this  common- 
wealth, for  many  years,  amongst  lawyers  and  merchants,  and 
was  regarded  as  high  authority  on  the  law  of  negotiable  bills 
and  notes. 

The  case  of  Henry  v.  Jones^  8  Mass.  453,  decided  in  1812,  ap- 
pears to  me  to  have  a  strong  application  to  the  point  in  ques- 
tion. It  was  a  suit  against  an  indorser,  on  a  note  dated  March 
4, 1809,  payable  in  sixty  days;  and  as  the  law  then  stood,  was 
not  entitied  to  grace.  The  question  was,  whether  the  day  of 
the  date  should  be  excluded  from  the  computation  of  the  sixly 
days;  if  it  should  be,  the  note  was  at  maturity  on  the  third  of 
May;  if  included,  it  was  on  the  second.  The  note  was  presented 
to  the  maker  on  the  second,  and  payment  refused,  and  notice 
was  given  to  the  indorser  at  a  very  early  hour  on  the  morning 
of  the  third,  and  payment  not  being  made,  a  suit  was  then  com- 
menced. The  court  held  that  the  day  of  the  date  should  be 
excluded,  and  from  there  being  no  grace,  the  third  of  May  was 
the  last  day  of  the  sixty  days'  credit  stipulated  for,  by  the  con- 
tract. The  court,  in  concluding  their  judgment,  say:  '*  No 
action  lies  against  the  indorser,  until  after  demand  made  on  the 
day  of  the  maturity  of  the  note.  In  this  case  the  demand  was 
made  on  the  day  preceding,  and  not  on  the  day  fixed  by  the 
parties  for  the  payment."  Here,  it  will  be  perceived,  the  rule 
was  prescribed,  as  well  when  the  note  was  x>ayftble  without 
grace,  as  when  it  is  with  grace;  and  it  is  payable  on  demand,  on 
the  last  of  the  days  specified  in  the  note.  Otherwise,  the  note 
in  question  would  not  have  been  demandable  till  the  fourth. 
This  case  is  recognized  and  confirmed,  as  to  a  demand  on  the 
day  of  maturity,  in  Famum  v.  Fowle,  12  Mass.  89  [7  Am.  Dec.  85J, 
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But  the  case  in  which  the  point  was  directly  decided,  and  a 
ease  which  received  great  consideration,  is  that  of  Shed  v.  Brett, 
1  Pick.  401  [11  Am.  Dec.  209].  Several  other  questions  were  con- 
sidered, and  the  case  underwent  great  discussion.  The  action  was 
commenced  against  the  indorser,  on  the  last  day  of  grace,  after  a 
demand  on  the  promisor,  and  notice  put  in  the  post-office  for 
the  indorser,  who  lived  in  another  town,  and  held  well  to  lie. 
The  point,  that  all  parties  are  in  default,  and  liable  to  an  action 
on  the  last  day  of  grace,  after  demand  and  refusal  to  pay,  seems 
rather  to  have  been  taken  as  a  well-settled  rule,  thim  an  open 
question.  The  court,  in  giving  judgment,  say  that  the  right  of 
action  accrues  against  the  indorser  of  a  note,  when  the  maker 
refuses  to  pay.  The  case  of  N.  E.  Bank  v.  Lewis,  2  Pick.  125, 
goes  on  the  same  ground.  The  action  was  against  the  indorser, 
and  commenced  on  the  last  day  of  grace,  and  it  was  conceded 
that  if  the  notice  had  been  given  to  the  indorser  before  the  ser- 
vice of  the  writ,  which  might  have  been  done  in  a  few  minutes, 
the  action  might  have  been  sustained.  The  case  was  decided 
on  a  distinction  between  the  case  where  the  parties  live  in  the 
same  and  in  different  towns.  In  the  latter  case,  putting  a  letter 
in  the  post-office  is  held  sufficient  constructive  notice,  although 
it  can  not  by  possibility  have  reached  the  indorser  by  the  course 
of  the  mail.  And  the  point  in  this  case  was,  that  if  the  notice 
precedes  the  suit  ever  so  short  a  time,  as  if  the  officer  go  with 
the  notice  in  one  hand,  and  the  writ  in  the  other,  it  will  be  suf- 
ficient. This  is  an  express  declaration,  that  an  action  will  lie 
after  a  default  on  the  last  day  of  grace. 

The  case  of  OiJty  Bank  v.  OvJUer,  3  Pick.  414,  is  quite  decisive 
of  the  same  point.  In  that  case,  which  was  against  an  indorser, 
the  defendants  pleaded  a  tender  on  the  day  after  the  last  day  of 
grace.  If  the  promisor  and  indorser  had  to  the  last  hour  of  the 
last  day  of  grace  to  make  payment,  there  was  no  default  till  the 
day  after;  and  as  there  can  be  no  fraction  of  a  day  in  such  case, 
a  tender  on  that  day  would  be  a  complete  performance  of  the 
contract,  and  a  good  bar  to  the  action.  The  court  in  overruling 
the  plea,  say: ''  Our  doctrine,  as  established  in  the  case  of  Shed  v. 
BreUy  and  indeed  always  practically  recognized,  is,  that  the  suit 
may  be  brought  on  the  very  day  the  note  becomes  due,  after  de- 
mand and  notice,  for  there  is  then  a  breach  of  the  promise.  If 
the  note  is  not  paid  during  the  business  hours  of  the  day,  if  the 
money  is  to  be  paid  into  a  bank,  a  light  of  action  has  accrued." 
The  same  doctrine  is  recognized  and  declared  in  Boston  Bank  v. 
Hodges^  9  Id.  420.    The  court,  on  dealing  with  an  ai;gument  of 
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the  plaintiff,  that  the  note  being  due  on  the  ninth  of  May,  the 
Jast  day  of  grace,  a  demand  and  refusal  to  pay  on  any  part  of 
that  day,  with  immediate  notice  to  the  indorser,  will  give  a  right 
of  action  against  the  latter,  say:  **  This  is  true,  when  there  is  an 
actual  demand  upon  the  maker  according  to  the  general  rule  of 
law."  But  the  case  was  decided  against  the  plaintiff,  on  the 
ground  that  they  had  neither  conformed  to  the  general  rule  of 
law,  nor  to  the  substituted  course  established  by  their  own  usage. 
The  principle  I  am  stating  was  again  recognized  in  Church  y. 
Clark,  21  Id.  310.  The  note  was  made  payable  at  a  bank,  and 
the  suit  was  commenced  against  the  maker  at  one  minute  after 
twelve  o'clock  at  night,  being  the  morning  of  the  last  day  of 
grace.  Held,  that  it  would  not  lie.  The  coiurt  again  repeated 
the  general  rule,  that  a  note  is  payable  at  any  time  on  demand 
on  the  last  day  of  grace,  or  day  it  becomes  due.  But  such  a 
rule  may  be  modified  by  the  terms  of  the  note;  and  making  a 
note  payable  at  a  bank,  is  making*  it  payable  within  usual  bank- 
ing hours. 

From  this  view  of  the  cases  decided  in  Massachusetts,  it 
seems  to  have  been  uniformly  held,  that  on  demand  and  refusal 
of  payment,  by  the  maker,  at  any  reasonable  time  on  the  last 
day  of  grace,  the  note  is  due  and  payable;  that  if  not  then  paid 
an  action  may  be  immediately  commenced  against  the  maker, 
and  after  actual  or  constructive  notice  to  the  indorser,  againBt 
him.  And,  as  stated  by  Chief  Justice  Parker,  in  3  Pick.  418, 
this  rule  seems  to  have  been  always  practically  recognized. 

This  point  has  been  decided  in  the  same  way  in  Maine.  It  ia 
there  held,  that  bills  and  notes  are  payable  on  demand,  at  any 
reasonable  hour,  on  the  day  they  fall  due,  and  if  not  then  paid 
the  acceptor  or  maker  may  be  sued,  and  also  the  drawer  and  in- 
dorser, after  notice:  Oreeley  v.  Thurston,  4  Greenl.  479  [16  Am. 
Dec.  285] ;  Flint  v.  Rogers,  3  Shepley,  67.  It  is  a  little  remarkable^ 
as  mentioned  by  Mr.  Justice  Weston,  that  there  is  no  direct  En* 
glish  authority  upon  this  point.  There  appears  to  be  no  case 
in  which  it  has  been  decided,  either  that  an  action  may  or  can. 
not  be  commenced  on  the  last  day  of  grace,  or  day  the  note  be- 
comes due.  The  general  rule  in  regard  to  payment  of  debts  for 
rent,  on  bond,  for  goods  sold  on  credit  or  otherwise,  is,  that  the 
debtor  has  till  the  last  hour  of  the  day  in  which  to  make  pay- 
ment: Wehb  V.  Fairmaner,  3  Mee.  &  W.  474;  but  the  case  of 
negotiable  bills  and  notes  is  uniformly  treated  as  an  exception. 
All  the  authorities  hold,  that  a  foreign  bill  must  be  demanded 
on  the  last  day  of  grace,  and,  if  not  i>aid,  must  be  noted  (or 
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protest;  and  the  authorities  are  equally  uniform,  that  if  not 
thus  paid  on  demand  on  the  last  day,  by  the  acceptor  or  maker, 
they  may  be  treated  as  dishonored,  and  notice  may  be  immedi- 
ately given  to  the  drawer  and  indorsers,  and  they  will  be  held 
liable :  Leftley  v.  MiUs,  4  T.  B.  170.  In  this  case  Mr.  Justice 
Buller  lays  down  the  rede  very  explicitly,  and  it  seems  to  have 
been  subsequently  followed.  He  states  the  rule  to  be,  that  if 
not  paid  on  demand  on  the  last  day,  the  bill  is  dishonored,  the 
parties  are  in  default,  and  the  bill  may  be,  and,  in  case  of  a 
foreign  bill,  must  be  protested  on  that  day,  although  notice 
will  be  seasonable  if  given  the  following  day:  Burbridge  v.  Man- 
ners, 3  Camp.  193;  Ex  parte  Moline,  1  Bose's  Bankr.  Cas.  303;  S. 
C. ,  19  Yes.  216.  It  was  there  held,  that  demand  on  the  acceptor 
at  eleven  o'clock,  and  notice  of  non-payment  to  the  drawer  the 
same  morning  was  good,  and  warranted  the  proof  of  a  debt 
against  the  drawer,  who  had  become  bankrupt. 

The  rule  is  uniformly  laid  down  by  the  text-writers,  that  the 
bill  must  be  presented  for  payment  on  the  last  day  of  grace: 
Bayley  on  Bills,  126;  Chit,  on  Bills,  365.  The  latter  writer 
seems  to  consider  the  rule  established,  that  the  contract  of  the 
maker  of  a  note  or  acceptor  of  a  bill  is  to  pay  on  demand  on 
the  appointed  day,  and  if  payment  be  not  made  on  such  de- 
mand the  contract  is  broken,  and  the  holder  may  treat  the  bill 
as  dishonored. 

In  a  late  work,  Byles  on  Bills,  it  is  stated,  p.  131,  that  the  ac- 
ceptor of  a  bill,  whether  inland  or  foreign,  or  the  maker  of  a 
note,  should  pay  it  on  a  demand  made,  at  any  time  within  busi- 
ness hours,  on  the  day  it  falls  due,  and  if  it  be  not  paid  on  such 
demand,  the  holder  may  instantly  treat  it  as  dishonored.  But 
the  acceptor  has  the  whole  of  that  day  within  which  to  make 
payment;  and  though  he  should,  in  the  course  of  that  day,  re- 
fuse payment,  which  entitles  the  holder  to  give  notice  of  dis- 
honor, yet  if  he  subsequently,  on  the  same  day,  makes  payment, 
the  payment  is  good,  and  the  notice  of  dishonor  becomes  of  no 
avail.  This  writer  cites  Hartley  v.  Case,  1  Car.  &  P.  556,  676; 
S.  C,  4  Bam.  &  Cress.  341.  The  point  was  made  in  that  case, 
that  notice  could  not  be  given  on  the  day  the  note  becomes  due; 
but  the  case  went  off  on  another  ground,  and  no  opinion  was 
given  on  this  question.  The  passage  dted  appears  contradictory 
to  itself,  inasmuch  as  it  declares  that  the  note  is  due  and  pay- 
able on  demand  on  the  last  day  of  grace,  and  is  dishonored  if 
not  then  paid,  and  yet  that  the  maker  and  acceptor  have  the 
whole  aay  to  pay  it  in.    It  would  seem  that  there  could  be  no 
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dishonor^  unless  the  maker  had  faHeA  to  comply  with  his  oon* 
tract;  and  if  he  has  failed  to  comply  with  his  contract,  then,  by 
a  general  role  of  law,  the  holder  has  his  remedy  by  action. 
Perhaps  the  state  of  the  law  upon  this  point  may  be  aoconnted 
for,  by  a  remark  made  in  Chitty  on  Bills,  36,  who,  after  saying 
that  notice  of  dishonor  may  be  given  on  the  same  day,  adds,  it 
is  not  usual  or  necessary  to  give  notice  of  non-payment  before 
the  following  morning,  and  therefore  there  can  be  no  objection 
to  the  allowance  of  the  whole  day  on  which  the  bill  becomes 
due,  to  pay  it  in.  It  is  probable,  therefore,  that  though  the 
holder  may  have  a  strict  right  to  proceed  in  all  respects  as  upon 
a  dishonored  bill  on  the  last  day,  after  demand,  refusal,  and 
notice,  yet  it  is  so  far  the  general  practice  to  postpone  notice 
and  other  proceedings  till  the  day  following,  that  it  is  regarded 
amongst  merchants  as  a  right.  Tba,i  it  seems  so  to  haye  been  un- 
derstood by  men  of  business,  appears  by  a  remark  of  Mr.  Justice 
Buller,  in  ColheU  ▼.  Dreeman,  2  T.  B.  61,  and  also  by  an  obiter 
dictum  of  Bolland,  B.,  in  WeN}  ▼.  Fairmaner,  8  Mee.  &  W.  474. 
But  the  case  of  negotiable  bills  and  notes  was  not  then  under 
consideration. 

No  doubt  there  is  a  prevailing  understanding  in  England, 
that  the  maker  or  acceptor  has,  by  right  or  by  courtesy,  the 
whole  of  the  last  day  to  make  payment  in,  and  if  it  is  so  in  fact 
paid  or  tendered,  there  would  be  little  occasion  for  the  holder 
to  insist  on  his  right  of  action,  and  decline  receiying  payment; 
and  so  no  case  has  arisen  in  which  it  has  become  necessary  to 
decide  that  precise  question.  Possibly  it  may  be  considered 
that  the  holder  has  a  right  to  treat  the  bill  as  dishonored,  after 
demand  and  refusal,  and  even  to  commence  an  action,  subject 
to  be  defeated  and  barred  in  case  the  maker  should  pay  the 
amount  due  at  any  time  on  the  last  day  of  grace;  though  it  is 
difficult  to  perceive  how  the  holder  can  have  a  perfect  right  to 
treat  the  note  as  dishonored,  by  breach  of  the  contract,  and,  at 
the  same  time,  that  the  acceptor  can  have  a  perfect  right,  by  pay- 
ment of  the  bill,  to  perform  his  contract,  and  save  himself  from 
the  consequences  of  such  breach.  In  Hartley  v.  (7a«e,  1  Gar.  & 
P.  556,  already  cited,  Abbott,  C.  J.,  on  a  motion  to  show  cause, 
says:  "I  think  the  notice  of  dishonor,  given  on  the  day  on 
which  the  bill  is  payable,  will  be  good  or  bad,  as  the  acceptor 
may,  or  may  not,  afterwards  pay  the  bill.  If  he  does  not  after- 
wards pay  it,  the  notice  is  good;  and  if  he  does,  it  of  course 
comes  to  nothing."  This  certainly  implies,  that  after  non-pay- 
ment on  demand,  on  any  part  of  the  last  day,  there  is  a  breads 
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of  the  oontraot  of  the  maker,  and  no  foriher  demand  is  necee- 
eaiy  to  complete  the  holder's  right  against  the  maker,  aooeptor, 
and  indorsers.  But  whether,  after  such  breach,  and  before  the 
close  d  the  day,  an  action  might  be  commenced  against  either, 
does  not  appear  by  this  case,  nor,  as  we  believe,  by  any  case  de- 
cided in  England. 

The  only  decided  case  opposed  to  the  opinion  which  we  have 
adopted,  and  one  entitled  to  great  respect,  is  that  of  Osbam  y. 
Jfoncure,  3  Wend.  170.  In  this  case,  which  was  an  action  by 
the  payee  against  the  maker  of  a  note,  demand  was  made  on  the 
last  day  of  grace,  and,  payment  being  refused,  a  suit  was  com- 
menced at  three  o'clock  on  the  same  day.  The  court  were  of 
opinion,  that  a  demand  on  the  maker  should  be  made  on  the 
third  day  of  grace,  and,  on  refusal,  the  holder  might  treat  the 
bill  as  dishonored,  so  far  as  immediately  to  give  notice  to  the 
indorser;  yet  that  the  maker  has  the  whole  day  to  pay  it  in,  if 
he  thinks  proper  to  seek  the  holder.  They  rely  upon  the  gene- 
ral rule  applicable  to  the  case  of  other  debts,  that  the  debtor 
has  to  the  last  instant  of  the  day  to  make  payment,  and  they 
consider  that  in  this  respect  there  is  no  distinction  in  case  of 
negotiable  bills  and  notes.  It  had  been  frequently  held  in  the 
courts  of  New  York,  that  demand  must  be  made  on  the  last  day 
of  grace,  as  well  on  inland  bills  and  promissoiy  notes  as  on 
foreign  bills,  and  if  not  then  paid,  the  holder  might  treat  them 
as  dishonored,  and  notify  the  drawer  and  indorsers:  Jackson  ▼. 
BiOiarda,  2  Oai.  344;  Corp  v.  McOomb,  1  Johns.  Cas.  328. 

Indeed  the  rule  seems  to  be  settied  by  all  the  authorities, 
English  and  American,  that  a  demand  must  be  made  on  the 
maker  or  acceptor,  within  reasonable  hours,  on  the  day  of  ma- 
turity, and  when  the  bill  or  note  is  in  a  bank,  which  has  certain 
fixed  and  known  hours  for  being  open  for  business,  those  will 
be  construed  to  be  reasonable  hours;  that  if  the  bill  or  note  is 
not  paid  on  demand,  it  is  dishonored,  and  notice  may  be  imme- 
diately given  to  the  drawer  and  indorsers,  and,  without  further 
demand  or  notice,  they  will  be  legally  bound  to  make  payment: 
TincUU  ▼.  Broum,  1  T.  B.  167,  affirmed  in  Ex.  Ch.,  2  Id.  186, 
note;  Bussard  ▼.  Lettering,  6  Wheat.  102.  But  what  shall  be 
the  legal  consequence  of  such  dishonor,  does  not  appear  to  have 
been  decided  in  England.  In  the  case  cited,  1  Gar.  &  P.  676, 
it  was  argued  by  counsel,  Scarlett,  Holt,  and  Chitty,  and  not 
controverted  by  the  court,  because  the  decision  of  the  case  did 
not  require  it,  that  a  payment  of  a  bill  on  the  day  of  maturity, 
but  after  actual  dishonor,  is  no  better  than  paying  at  any  time 
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before  action  brought.  And  it  had  long  before  been  decided  in 
JIume  T.  Fq>loe,  8  East,  168,  that  a  plea  of  tender  after  the  6aj 
at  payment,  though  of  all  the  money  due  on  the  bill,  was  not 
a  good  plea  in  bar,  because  it  did  not  show  a  performance  of  the 
contract.  If  then  there  is  a  breach  of  contract,  by  a  non-pay* 
ment  on  demand,  and  the  tender  after  a  breach  is  no  bar,  ii 
.  would  seem  to  follow,  as  a  necessary  legal  consequence,  that  an 
action  would  then  lie. 

But  upon  this  point,  the  courts  of  difEerent  states  ha^e  come 
to  different  conclusions.  In  New  York  it  has  been  decided,  aa 
in  the  case  cited,  that  an  action  will  not  lie  till  after  the  day. 
In  Maine,  as  we  have  already  seen,  it  has  been  decided  that  an 
action  will  lie,  against  all  the  parties,  on  the  day  of  matuzity,. 
after  an  actual  dishonor.  In  New  Hampshire,  Dennie  y.  Walberr 
7  N.  H.  201,  the  court  say,  it  may  now  be  considered  as  settled, 
that  notice  may  be  given  and  suit  brought  against  the  indorser 
on  the  last  day  of  grace,  after  demand  and  notice.  In  Mary- 
land, in  the  case  of  Farmers'  Bank  v.  DuvaU,  7  Gill  &  J.  89,^ 
the  court  say,  it  is  now  setUed,  that  demand  may  be  made  on 
the  last  day  of  grace,  and  if  payment  be  not  made,  the  holder 
may  at  once  treat  the  note  as  dishonored,  and  give  notice  ac- 
cordingly. It  is  not  however  stated,  in  terms,  that  an  action 
may  be  at  once  brought.  In  South  Carolina,  in  Wilson  v.  WtUi- 
man,  1  Nott  &  M.  440,  it  was  decided  on  great  consideration, 
by  a  majority  of  the  court,  that  the  maker  may  be  sued  on  the 
third  day  of  grace,  after  demand.  On  the  whole,  we  think  the 
weight  of  authority  is  in  favor  of  ,the  conclusion  to  which  we 
have  come;  and  if  it  were  a  new  question,  it  seems  to  follow,  on 
legal  principles,  as  a  fair  and  legitimate  conclusion  from  the  es- 
tablished fact  that  the  contract  of  the  acceptor  or  maker  is 
broken  by  a  neglect  or  refusal  to  pay  on  demand,  within  reason- 
able time,  on  the  last  day  of  grace,  that  the  holder  may  then 
have  his  remedy  by  action.  But  in  this  commonwealth,  it  is  not 
a  new  question;  it  has  been  settled,  we  believe,  by  a  uniform 
series  of  decisions,  and  by  a  long  and  unbroken  course  of  prac- 
tice. 

It  may  be  proper  to  make  a  remark  on  the  point,  that  some  of 
the  cases  in  Massachusetts  manifestiy  go  upon  the  ground,  that 
when  a  third  person  has  accepted  a  bill  or  made  a  note  payable 
at  a  bank,  or  when,  from  circumstances,  it  may  be  inferred,  that 
the  parties  intended  that  the  note  should  be  paid  at  a  bank,  the 
maker  has  the  whole  of  the  usual  time  of  banking  hours  to  pay 
it.    This  proceeds  upon  the  ground  that  the  parties  have  entered 
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into  an  express  or  implied  agreement,  that  the  note  shall  be  so 
paid  and  treated.  But  when  the  bank  itself  has  undertaken  to 
paj  a  som  on  any  given  day,  they  are  bound,  like  any  other 
promisor,  to  pay  on  demand,  on  that  day;  and  the  only  differ- 
ence, in  this  respect,  between  a  bank  and  an  individual,  is  this, 
that  what  would  be  reasonable  time  for  a  demand,  in  case  of  in- 
dividuals, is  fixed,  in  case  of  a  bank,  by  their  known  usual  hours 
of  being  open  for  business.  This  is  tixe  case  in  regard  to  com- 
mon bank  notes,  and  it  would  be  most  pernicious,  in  regard  to 
them,  to  establish  a  different  rule,  or  raise  a  doubt  respecting  it. 
And  a  post  note,  when  by  the  lapse  of  time  and  the  force  of  the 
contract,  it  has  become  payable  on  demand,  stands  in  this  re- 
spect on  the  same  footing  with  a  bank  note,  which  is  payable  on 
demand  in  its  terms. 

The  court  are  therefore  of  opinion,  that  the  post  note  in  ques- 
tion was  due  and  payable  when  the  action  was  commenced;  that 
the  attachment  of  the  plaintiffs  was  well  made,  and  that  the 
petition  must  be  dismissed. 

A  NoTX  18  Patablb  ok  Dkmanp  at  ant  Rbasonablx  Tims  on  the  last 
day  of  grace,  and  if  not  then  paid  may  be  dishonored,. and  notice  may  be  im- 
mediately given  to  the  indoreer:  Gilbert  v.  Dennis,  3  Mete.  496;  Pine  v. 
SmUhy  11  Gray,  40;  and  therefore,  if  not  paid  on  such  demand,  suit  may  be 
institated:  Oardon  v.  ParmeUe,  15  Id.  418-421,  citing  the  principal  case.  See 
ChtOeif  ▼.  ThunUm,  16  Am.  Dec.  285. 


Nugent  v.  Rxlet. 

(1  MxTOAur,  117.] 

MdBroAOB,  What  is  a. — A  lease  for  years,  reciting  the  payment  of  a  spec- 
ified ram  in  fall  for  rent,  and  covenanting  that  upon  payment  of  the 
aforesaid  sum  and  interest  thereon,  the  lessee  will  reconvey  the  premises 
to  the  lessor,  is  a  mortgage,  establishing  between  the  parties  the  relation 
and  obligation  of  mortgagor  and  mortgagee,  althongh  the  lessee  does 
not  execute  the  instrument,  otherwise  than  by  accepting  it. 

Action  vob  Monet  Had  and  Rbceivsd  lies  against  a  mortgagee  for  rents 
received  by  him  over  and  above  the  amount  requisite  to  discharge  the 
mortgage  debt;  and  this  rule  holds  good  where  the  mortgage  is  in  the 
form  of  a  lease  with  an  agreement  to  reconvey  on  payment  of  a  desig- 
nated sum  with  interest. 

AssuicpsiT,  one  count  being  for  money  had  and  received,  and 
the  other  being  for  use  and  occupation  of  certain  premises.  At 
the  trial  it  was  shown  that  plaintiff,  in  March,  1830,  executed  a 
lease  to  defendant  for  seven  and  one  half  years  of  certain  prem* 
ises.     In  the  lease  the  sum  of  seventy-eight  dollars  and  sixiy* 
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f onr  cents  was  acknowledged  to  have  been  paid  in  full  for  rent, 
and  it  was  stipulated  that  on  payment  of  the  aforesaid  sum  and 
interest,  the  lessee  would  reconvej.  The  lease  was  not  signed  by 
defendant,  but  he  took  and  held  possession  under  it,  and  sublet, 
and  receiyed  Tarious  sums  of  money  from  his  sub-lessees.  The 
jury,  under  the  instructions  of  the  judge,  found  for  the  plaint- 
iif,  with  respect  to  the  count  for  money  had  and  received. 

Peabody,  for  the  defendant. 

HarringUm^  for  the  plaintiff. 

By  Oourt,  Shaw,  C.  J.  The  first  and  principal  question  in 
this  case  is,  whether  the  construction  of  the  lease  in  question  was 
correct.  The  judge  instructed  the  jury,  that  the  lease  described 
in  the  case  constituted  an  interest  or  term  defeasible  on  a 
condition,  and  therefore  had  the  character  of  a  mortgage.  The 
instrument  purports  to  be  an  indenture,  but  was  executed  by  the 
lessor  only.  It  is  a  common  lease  of  tenements  for  seven  and  a 
half  years,  acknowledged  and  recorded.  It  recites  that  the  les- 
see has  paid  seventy-eight  dollars  and  sixty-four  cents  in  full  for 
the  rent  for  the  whole  term.  Then  comes  this  clause:  "And  the 
lessee  covenants,  p^romises,  and  agrees  to  reconvey  said  premises 
to  the  lessor,  upon  the  payment  of  the  aforesaid  simi  and  inter- 
est thereon."  It  has  often  been  held,  that  where,  upon  a  con- 
veyance  of  an  estate  or  interest  in  land,  there  is  a  stipulation  in 
the  deed  itself  or  in  any  separate  deed  executed  at  the  same 
time,  and  constituting  with  the  conveyance  one  transaction,  that 
the  estate  shall  be  reconveyed,  upon  the  payment  of  money,  such 
stipulation  constitutes  a  defeasance,  as  much  as  if  the  words 
were  "on  condition,"  or  "provided  however,"  etc. :  Taylor  v. 
Wdd^  6  Mass.  109;  Carey  v.  Rawaon,  8  Id.  159;  ScoU  v.  JUcIbr- 
iand,  13  Id.  310.  This  rule  is  most  frequently  appHed  to  the 
case  of  conveyances  in  fee,  but  a  conveyance  for  life  or  years 
falls  within  the  same  principle.  Being  then  a  conveyance  for  a 
term  of  years,  defeasible  upon  a  condition,  the  relation  of  the 
parties  is  that  of  mortgagor  and  mortgagee.  In  the  present 
case  there  is  no  covenant  technically,  on  the  part  of  the  lessee, 
to  reconvey  upon  condition,  because  he  has  not  executed  the  in- 
strument; but  being  inserted  in  the  same  conveyance  which 
raises  the  term  and  leases  the  estate,  it  inures  by  way  of  condi- 
tion; and  the  lessee,  by  accepting  the  deed  in  the  form  of  an 
indenture,  but  in  effect  a  deed  poll,  becomes  bound  by  the  con- 
dition. 

The  parties  then  standing  in  the  relation  pf  mortgagor  and 
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mortgagee,  all  fhe  tights  and  duties  incident  to  that  relation 
attach  to  them.  The  mortgagee,  being  in  possession  and  taking 
the  rents  and  profits,  most  upon  redemption  account  for  them,  as 
payment,  first  to  keep  down  the  interest,  and  the  surplus,  if  anj> 
towards  the  principal:  NewaU  t.  Wrighi^  3  Mass.  188  [3  Am.  Deo. 
98].  Another  important  consequence  is,  that  in  this  case,  if  the 
serenty-eight  dollars  and  sixty-four  cents  is  paid  at  any  time 
during  the  tezm,  the  condition  is  saved  at  law,  the  estate  for 
years  created  by  the  lease  is  defeated,  and  the  lessor  is  in  of  his 
old  estate;  whereas,  in  the  common  case,  if  the  money  is  not 
paid  within  the  time,  the  condition  is  broken  at  law,  the  estate 
of  the  mortgagor  is  reduced  to  an  equity  of  redemption,  and  he 
must  have  a  bill  to  redeem,  in  order  to  restore  him  to  his  estate. 
The  rents  and  profits,  receiTed  by  a  mortgagee  in  possession, 
either  before  or  after  condition  broken,  are  so  exclusively  ap- 
propriated by  law,  without  any  act  of  the  parties,  to  the  pay- 
ment of  the  interest  and  principal  of  the  debt,  or  sum  to  be 
paid,  in  order  to  defeat  the  estate,  that  when  they  amount  to  a 
sufficient  sum  to  extinguish  the  debt,  including  such  prindpa) 
and  interest,  the  debt  is  de  facto  paid.  If  this  occurs  before 
condition  broken,  the  estate  is  defeated,  and  the  mortgagor  may 
enter.  In  the  present  case,  it  is  found  that  the  defendant  had 
leoeiTed,  of  the  rents  and  profits  of  this  estate,  a  sum  much 
more  than  sufficient  to  pay  the  seventy-eight  dollars  and  sixty*^ 
four  cents,  and  interest,  together  with  repairs  and  all  costs» 
charges,  and  expenses  of  every  kind;  and  this  being  before 
breach  of  condition,  the  lease  was  determined. 

Then  comes  the  question,  whether  the  plaintiff  can  recover 
the  surplus,  over  and  above  the  payment  of  his  debt,  in  an 
action  for  money  had  and  received.  Had  the  defendant  occu- 
pied the  estate  himself,  it  would  have  presented  a  question  of 
more  difficulty.  But  the  case  finds  that  he  let  out  the  estate 
to  others,  and  received  the  rents.  All  that  he  received  after  his 
debt  was  paid,  he  could  not  receive  as  mortgagee,  because  his 
term  then  expired.  He  received  it  as  money,  to  which  the 
plaintiff,  in  good  conscience,  was  entitled.  He  then  received  it 
to  his  use,  and  this  action  will  lie  for  it. 

It  was  said  that  the  remedy  of  the  plaintiff  should  be  sought 
for  on  the  covenant  of  the  lessee.  Probably  the  co^inselfor  the 
defendant  did  not  advert  to  the  fact,  that  the  deed  is  not  exe< 
cuted  by  the  defendant,  so  that  there  is  no  covenant,  technically, 
on  his  jMurt.  Perhaps  the  acceptance  of  a  deed  poll  would  create 
an  express  promise  on  the  part  of  the  grantee,  to  perform  acta 
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on  his  part  stipulated  in  the  deed  to  be  performed:  Ooodwin  y. 
{JUbert,  9  Mass.  610.  When  such  promise  results  in  nothing 
more  than  a  duty  to  paj  money,  general  indebitatus  as8ump9ii 
vriSl  lie. 

But  there  is  another  consideration  applicable  to  this  objec- 
tion. There  is  no  stipulation  on  the  part  of  the  lessee,  to  ac- 
count for  the  surplus  rents,  after  the  debt  is  i>aid,  but  only  to 
ceconyey  the  estate,  when  it  is  paid.  If  he  receiyed  rents  after 
iiis  debt  was  paid,  he  receiyed  money  which  equitably  belonged 
to  the  plaintiff,  and  the  duty  of  paying  it  results  and  xaiaeB  a 
promise  implied  by  law,  to  enforce  which  this  is  the  proper  form 
of  action. 

Judgment  on  the  yerdict. 

AooBPTANOB  OF  A  Debd  Poll  by  the  grmntee  will  be  snffioient  eridenoe  ol 
hiB  assent  to  the  provision  therein  that  he  shall  perform  servioes  in  fiavor  of  the 
grantor  to  anthorixe  an  action  ex  coniraetu  against  him,  though  the  instrument 
can  not  be  deolared  upon  as  his  deed:  NeweUy,  BiU,  2  Mete.  181,  citing  the 
principal  case. 

CoNyETAKCE  IN  FsB,  AocoMFANiSD  WITH  BoND  TO  RsooNyxT  upon  repay- 
ment of  the  consideration  money,  the  obligee  to  occupy  the  land,  paying  rent 
equal  in  amomit  to  the  interest  on  that  sum,  i»  a  mortgage:  Woodioard  v. 
PickeUt  8  Gray,  617;  also  as  to  what  constitutes  a  mortgage:  See  Shaw  v.  KoT' 
folk  Co.  B.  R.  Co,,  5  Id.  181,  citing  the  principal  case.  Defeasance  need  nol 
be  included  in  the  instrument  conveying  the  property,  to  amount  to  a  morU 
gage:  Kent  v.  AUbretain,  poaL 
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[1  ]fBT0AX.r,  103.] 

Onb  AmBXiKO  WHAT  Hb  Knows  to  bs  Falss  or  does  not  know  to  bt 
true,  to  another's  loss  and  his  own  gain,  is  answerable  therefor. 

Fraudulbntly  Pboovbino  a  Minor  to  Indobsb  a  Note,  and  then  selling 
it,  or  authorizing  it  to  be  sold,  to  a  person  who  relies  on  such  indorse- 
ment, makes  the  guilty  party  liable  to  the  person  injured. 

Authobity  of  Gsneral  Agent  can  not  be  Limited  by  private  instruc- 
tions not  known  to  the  party  who  deab  with  him. 

AuTHOBiTT  OF  Faotobs  AND  Brokebs,  acting  in  the  line  of  their  employ- 
ment, can  not  be  limited  by  private  instructions  not  known  to  the  party 
dealing  with  them. 

General  Agent  is  One  Employed  to  transact  all  the  principal's  bosinesi 
of  a  particular  kind. 

Tbebpabs  on  the  case.  The  complaiiit  stated  that  defendant 
was  possessed  of  a  promissory  note  for  two  thousand  seven  hun- 
dred and  sevenfy-fiye  dollars  and  eighty-nine  cents,  made  by 
Hicks,  Lawrence  &  Co.,  payable  to  J.  J.  A.  Bruce  or  order,  and 
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indorsed  in  blank  by  the  latter;  that  defendant,  designing  to 
deoeiye  and  defraud,  prooored  Joseph  Swan,  jon. ,  a  minor,  about 
eighteen  years  of  age,  to  also  indorse  the  note;  and  then,  by  his 
broker,  sold  the  note  £b  one  Steams,  who  afterwards  sold  to 
plaintiff;  that  both  plaintiff  and  Steams  relied  on  Swan's  indorse- 
ment as  good  and  valid;  that  the  note  being  dishonored  and  notice 
given,  the  plaintiff  sued  Swan,  jim.,  who  pleaded  and  proved  his 
infancy,  and  obtained  judgment  for  his  costs.  These  facts  were 
substantially  proved  at  the  trial.  The  instructions  of  the  trial 
court,  and  the  other  material  facts,  sufficiently  appear  in  the 
opinion.    Verdict  for  defendant 

BarUeUy  for  the  plaintiff. 

Choale,  for  the  defendant. 

By  Court,  Wilde,  J.  (after  stating  the  facts).  Upon  these  fiiets, 
ihe  case  was  submitted  to  the  jury,  who  returned  a  verdict  in  favor 
of  the  defendant;  whereupon  the  plaintiff's  counsel  excepted 
to  the  rulings  of  the  court  in  the  admission  and  rejecting  of 
the  evidence  objected  to,  and  to  the  instructions  to  the  jury. 
It  was  argued  for  the  plaintiff,  on  the  evidence,  that  the  defend* 
ant  procured  the  indorsement  of  Swan  for  the  fraudulent  pur- 
pose of  giving  a  false  credit  to  the  note,  and  thereby  to  deceive 
and  injure  all  such  persons  as  might  afterwards  purchase  the 
said  note,  believing  the  said  indorsement  to  be  valid  and  not 
voidable.  The  defendant's  counsel  insisted,  that  there  was  no 
sufficient  evidence  of  any  fraudulent  intent  of  the  defendant  in 
procuring  Swan's  indorsement;  that  it  was  inadvertently  done, 
and  the  intention  of  selling  the  note  with  Swan's  indorsement 
was  immediately  abandoned,  and  when  he  put  the  note  into  the 
broker's  hands,  the  broker  was  informed  that  Swan's  name  was 
of  no  value.  It  was  also  contended,  that  if  the  jury  should  find 
that  Swan's  indorsement  was  procured  fraudulently,  as  charged 
in  the  declaration,  yet  the  defendant  was  not  liable  unless  the 
note  was  sold  and  put  in  circulation  with  a  fraudulent  intent. 
And  on  this  point  of  defense,  the  defendant's  coimsel  principally 
relied.  In  order,  therefore,  to  ascertain  whether  the  note  was 
sold  and  put  in  circulation  with  a  fraudulent  intent,  the  jury 
were  instructed,  that,  if  Swan's  indorsement  was  procured  with 
a  fraudulent  intent,  it  would  not  be  such  a  fraud  as  would 
render  the  defendant  liable  in  this  action,  if,  on  the  whole  evi- 
dence, they  should  find  that  the  defendant  had  no  fraudulent 
intention  when  he  put  the  note  in  circulation.  If  this  instruc- 
tion be  incorrect,  the  plaintiff  is  entitled  to  a  new  trial;  for  al« 
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ihough  the  juxy  may  have  found  for  the  defendant  on  another 
ground  of  defense,  namely,  that  no  credit  was  gi^n  to  Swan's 
indorsement,  yet  this  is  uncertain,  as  some  of  the  jurors  might 
have  agreed  to  the  verdict  on  one  ground,  and  some  on  another; 
so  that  the  yerdict  must  be  set  aside  if  there  was  any  matmial 
misdirection  in  the  defendant's  favor,  as  to  either  of  the  grounds 
of  defense. 

The  principal  question  is,  whether  it  was  neoessazy  to  be 
shown  that  the  note  sued  was  put  in  circulation  with  a  fraudu- 
lent intent.  The  argoment  for  the  defendant  is,  that  fraud  is 
the  gist  of  the  action;  not  carelessness  or  negligence.  That  the 
fraudulent  intention,  if  any  there  was,  with  which  the  indorse- 
ment of  Swan  was  procured,  was  immaterial,  unless  it  continued 
up  to  the  time  when  the  note  was  sold;  and  that  the  only  ma- 
terial question  is,  whether  the  sale  was  fraudulent. 

On  looking  into  the  abstract  of  the  declaration,  we  find  that  it 
is  not  averred,  that  the  defendant  sold  the  note  with  any  fraudu- 
lent intention.  It  alleges  that  the  indorsement  of  Swan  was 
procured  by  the  defendant  with  such  an  intention;  fmd  that  he 
offered  to  sell  it  to  Steams,  who,  relying  on  the  indorsement  of 
Swan  as  effectual,  purchased  the  note  of  the  defendant,  and 
paid  him  therefor.  If,  therefore,  the  argument  of  the  defendant's 
counsel  be  well  founded,  and  it  is  necessary  to  prove  that  the  sale 
was  made  with  a  fraudulent  intent,  the  defendant  might  prevail 
on  a  motion  in  arrest  of  judgment.  But  if  a  new  trial  should  be 
granted,  this  defect,  if  it  be  one,  might  be  supplied  by  an  amend- 
ment. This  question,  therefore,  is  to  be  decided  without  any  re- 
gard, in  this  particular,  as  to  the  form  of  the  declaration.  Sev- 
eral cases  were  cited  on  this  point,  which  we  think  decisive.  In 
Adamson  v.  Jarvis,  12  Moore,  241,  it  was  aveired  in  the  declara- 
tion, that  the  defendant  having  property  of  great  value  in  his 
possession,  represented  to  the  plaintiff  that  he  had  authority  to 
dispose  of  it,  and  the  plaintiff  thereupon  piuxshased  it;  but  it 
was  not  averred  that  the  defendant  knew  he  had  no  authority  to 
make  the  sale.  And  after  a  verdict  for  the  plaintiff,  it  was  held 
that  a  scienter  was  not  necessazy ;  and  the  case  was  distinguished 
from  that  class  of  cases  where  a  party,  who  has  no  interest  in  a 
matter  about  which  his  opinion  is  applied  for,  gives  an  honest 
though  mistaken  one,  is  not  responsible.  There  is  no  question 
as  to  the  scienter  in  the  present  case;  but  the  decision,  in  the 
case  cited,  shows  that  a  party  may  render  himself  liable  in  an 
action  for  damages  to  a  party  prejudiced  I7  a  false  a£Bimation, 
though  not  made  with  any  fraudulent  intention. 
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Several  other  oases  were  cited,  hy  the  plaintifF's  counsel,  to 
establish  a  yeiy  familiar  principle  of  law,  in  respect  to  which 
there  can  be  controversy.  The  principle  is,  that  where  a  party 
aiBrms  either  that  which  he  knows  to  be  false,  or  does  not  know 
to  be  true,  to  another's  loss  and  his  own  gain,  he  is  responsible 
in  damages  for  the  injury  occasioned  by  such  falsehood.  This 
is  a  yeiy  jiist  and  reasonable  principle,  and  is  well  established. 
The  only  doubt,  if  there  be  any,  is,  whether  it  is  applicable  to 
the  question  now  to  be  decided.  There  was  no  evidence  that 
the  defendant  made  any  express  declaration  that  the  note  sold 
was  a  valid  note,  and  that  the  makers  and  indorsers  were  liable; 
but  we  are  all  of  opinion,  that  if  he  fraudulently  procured  the 
indorsement  of  Swan,  and  then  authorized  Winslow  to  sell  the 
note  without  erasing  the  name  of  Swan,  knowing,  as  he  did, 
that  Swan  was  a  minor,  and  not  by  law  liable  on  the  note,  all 
this  would  be  equivalent  to  an  express  a£Brmation  that  the  note 
was  a  valid  contract,  on  which  the  makers  of  the  note  and  the 
indorsers  were  by  law  liable.  A  party  is  to  be  presumed  to  have 
intended  the  consequences  of  his  own  acts.  And  if  the  defend* 
ant  had  repented  the  procuring  of  Swan's  indorsement,  to  ren- 
der his  repentance  effectual  he  should  have  erased  the  indorse- 
ment before  he  put  the  note  in  circulation,  so  that  no  one  might 
be  deceived  and  defrauded  thereby. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is  en- 
titled to  a  new  trial.  The  same  reasons  have  a  bearing  also  on 
another  question,  which  may  be  of  importance  on  a  new  trial. 

The  plaintiff  offered  to  give  evidence  of  the  declarations  and 
representations  of  Winslow,  made  to  Steams  and  the  plaintiff, 
at  the  time  of  the  sale  of  the  note,  as  to  the  parties  to  the  same. 
This  evidence  we  think  is  relevant  to  the  issue,  and  ought  to 
have  been  admitted.  It  was  rejected,  on  the  ground  that  the 
defendant  was  not  responsible  for  any  misrepresentation  made 
by  his  agent,  without  authority,  and  contraiy  to  the  defendant's 
express  instructions.  This  is  undoubtedly  the  law  as  to  all 
particular  and  special  agents;  for  it  is  the  duty  of  the  person 
dealing  with  such  an  agent,  to  ascertain  the  extent  of  his  au- 
thority. And  if  the  agent  exceeds  the  limited  authority  con- 
ferred on  him,  the  principal  is  not  bound  by  his  misrepresenta- 
tions, or  any  other  unauthorized  acts,  unless  the  acts  so  done 
are  within  the  scope  of  his  authority,  in  the  performance  of  the 
act  he  was  authorized  by  the  principal  to  perform;  or  unless, 
the  principal  had  held  him  out  as  his  general  agent;  or  as  one 
having  a  more  enlarged  authority:  Story  on  Agency,  122.    But 
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fluB  mle  of  law  is  not  applicable  to  the  preeent  case;  for  the 
authorily  of  a  general  agent  can  not  be  limited  by  any  private 
instniotions,  unless  they  were  known  to  the  person  dealing  with 
him;  and  this  role  extends  to  factors  and  brokers,  acting  in  the 
line  of  their  employment.  And  it  makes  no  difference,  as  Judge 
Stoiy  remarks,  whether  the  factor  or  broker  had  been  ordinarily 
employed  by  the  principal,  or  it  is  the  first  instance  when  he 
was  so  employed.  This  distinction  between  general  and  special 
agents  is  discussed  by  Judge  Story,  with  his  usual  fullnees  and 
ability,  in  his  commentaries  on  the  law  of  agency;  and  he  ap- 
proves the  rule  laid  down  by  Smith,  in  his  work  on  mercantile 
law,  page  59.  "A  general  agent,"  he  says, ''  is  a  person  whom 
a  man  puts  in  his  place,  to  transact  all  his  business  of  a  partic- 
ular kind;  thus,  a  man  usually  retains  a  factor  to  buy  and  sell 
goods,  and  a  broker  to  negotiate  all  contracts,  of  a  certain  de- 
scription; and  so  in  other  instances.  The  authority  of  such  an 
agent  to  perform  all  things  usual  in  the  line  of  business  in  which 
he  is  employed,  can  not  be  limited  by  any  private  order  or  di- 
rection not  known  to  the  party  dealing  with  him.  But  the  rule 
is  directly  the  reverse  concerning  a  particular  agent,  that  is,  an 
agent  employed  specially  in  one  single  transaction;  for  it  is  the 
duty  of  the  jMuriy  dealing  with  such  a  one,  to  ascertain  the  ex- 
tent 9f  his  authority;  and  if  he  do  not,  he  must  abide  the  con- 
sequences:" Stoiy  on  Agency,  116,  note.  This  seems  to  be  a 
reasonable  rule,  which  is  founded  on  public  policy,  and  is  well 
supported  by  the  authorities. 

In  the  case  of  Pick&ring  v.  Busk,  15  East,  43,  Lord  Ellenbor- 
ough  says,  he  could  "  not  subscribe  to  the  doctrine,  that  a  bro- 
ker's engagements  are  necessarily,  and  in  all  cases,  limited  to  his 
actual  authority;  for  it  is  clear  that  he  may  bind  his  principal 
within  the  limite  of  the  authority  with  which  he  has  been  ap- 
parenUy  clothed  by  the  principal,  in  respect  to  the  subject-mat- 
ter; and  there  would  be  no  safety  in  mercantile  transactions  if 
he  could  not."  So  Bayley,  J.,  remarks,  that  "  if  the  servant  of 
a  horse  dealer,  with  express  directions  not  to  warrant,  do 
warrant,  the  znaster  is  bound;  because  the  servant,  having  a 
general  authority  to  sell,  is  in  a  condition  to  warrant,  and  the 
master  has  not  notified  to  the  world  that  the  geneial  authority  is 
circumscribed."  This  doctrine  is  conformable  to  the  well-estab- 
lished principle,  that  when  one  of  two  innocent  persons  must 
suffer  by  the  fraud  or  negligence  of  a  third,  he  is  to  bear  the 
loss  who  enabled  the  third  person  to  do  the  injury,  by  giving 
him  credit  and  holding  him  out  to  the  world  as  his  agent.    A 
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fortiori^  if  an  innocent  person  snstainB  a  loss,  occasioned  by 
the  frand  or  misconduct  of  another  person,  the  latter  will  be 
held  responsible,  although  he  can  show  that  the  loss  would  not 
have  been  incurred  but  for  the  misconduct  of  a  third  person, 
especially  if  that  person  is  his  agent.  There  is  also  another 
satisfactoiy  reason  for  admitting  eyidence  of  the  representations 
made  by  Winslow  at  the  time  of  the  sale  of  the  note;  because 
the  eyidence  might  have  an  important  bearing  on  the  question, 
whether  the  plaintiff  or  Steams  purchased  the  note  with  any 
reliance  on,  or  giving  credit  to,  the  indorsement  ht  Swan.  A 
question  upon  which,  as  it  seems,  the  jury  entertained  some 
doubts. 

As  to  the  admission  of  the  evidence,  in  favor  of  the  defendant, 
to  which  the  plaintifT  excepted,  we  are  of  opinion  that  the  ex- 
ception is  not  well  founded.  But  the  evidence  will  be  of  no 
importance  on  the  new  trial,  in  consequence  of  the  decision  of 
the  court  on  the  principal  question  raised  by  the  exception  to 
the  instructions  to  the  jury.  For  if  the  defendant  fraudulently 
procured  the  indorsement  of  Swan,  he  can  not,  in  our  judg- 
ment, exculpate  himself  by  proving  that  he  repented  of  his  in- 
tended fraud;  for  it  was  his  duty  to  erase  the  name  of  Swan, 
so  that  no  person  could  possibly  be  defrauded  by  his  indorse- 
ment. This  evidence  undoubtedly  affects  favorably  the  defend- 
ant's character;  but  has  no  effect  on  his  legal  liability,  if  the 
indorsement  of  Swan  were  procured  by  him  with  the  fraudulent 
intention  of  putting  the  note  in  circulation  and  giving  to  it  a 
biae  credit.  If  Winslow  was  directed  not  to  sell  the  note  on 
the  credit  of  Swan's  indorsement,  still  if  he  did  represent  it  as 
a  valid  indorsement,  the  rule  in  this  action  applies  respondeat 
Muperior.  This  rule  is  founded  on  a  just  and  salutary  principle 
of  public  policy,  however  hard  its  operation  may  be  on  the  de- 
fendant, if  he  did  not  intend  to  sell  the  note  on  the  credit  of 
Swan's  indorsement;  and  it  was  so  sold  by  Winslow,  contrary 
to  the  defendant's  directions. 

New  trial  granted. 

CiTXD  TO  THS  wovMWUfO  POXHTS:  A  mlmcpreaentatian  made  with  intentioii 
to  deceive,  which  has  induced  another  to  change  his  condition  to  his  disadvan- 
tage, will  afford  ground  for  an  action  of  deceit:  Broum  v.  CcuIUm,  11  Cosh. 
350;  and  so  if  there  is  a  designed  concealment  of  a  material  fact,  thus,  if  a 
minor  is  represented  as  of  good  credit,  but  no  mention  is  made  of  his  being  a 
minor:  Rdney  v.  Stoddard^  7  Mete.  255;  but  it  was  held  in  Stone  v.  Denny, 
4  Id.  158,  that  to  allow  a  misrepresentation  to  bind  a  party,  it  must  appear 
to  have  been  a  willful  falsehood  or  made  with  fraudulent  intent.  A  misrep- 
rssentation  made  by  a  vendor,  with  a  belief  in  its  truth,  will  not  be  soffi- 
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dent;  and  it  wm  wM  that  nothing  in  the  prindpal  case  moat  be  conaidered 
aa  eanetioning  a  different  prindple.  See,  alflo»  npon  thia  aabjeot,  RemdaU  t. 
HazkUm,  12  Allen,  415»  and  Merriam  t.  WokoU^  3  Id.  280. 

A  Pbinoipal  oan  not  Pbotbot  HmaiLy  againat  the  daima  of  bona  JitU 
pnrchaaen  from  hia  agent,  of  notea  which  he  haa  delivered  to  the  latter  in- 
dorwd,  by  olaiming  that  he  haa  exceeded  hia  anthority:  Ayer  ▼.  TUden,  15 
Gray,  182;  but  in  general  a  party  dealing  with  a  special  agent,  and  making 
oontraotB  with  him  beyond  the  eoope  of  hia  anthority,  can  not  protect  himaelf 
by  alleging  that  the  limited  natore  of  the  agent's  anthority  waa  unknown  to 
him,  for  of  tlus  he  ahoold  have  informed  himself:  Hcurrisom  t.  OUif  Fin  /at. 
Co.,  0  Allen,  238. 

Aonoir  ov  Dmbt,  wbkt  Lub:  TSrpon  t.  WkUntank^  tmie,  380. 


XtimbtjFi  V.  Dbesseb. 

[1  ifBroAw,  in.) 

Baxm  ov  Wood  on  a  Tbaot  ov  Land,  with  a  Pboyibion  that  it  Is  to  be 
got  off  within  two  years,  does  not  entitle  the  poxdiaser  or  hia  ▼endee  to 
ttkB  away  any  wood  sfter  that  time,  though  it  may  have  been  oat  before; 
nor  can  he  or  his  vendee  recover  any  oompenaation  for  wood  ao  cut  which 
the  landowner  will  not  suffer  to  be  removed. 

Assumpsit  for  three  hundred  and  fif ty-tiuee  oords  of  wood, 
and  for  pay  for  cutting  them.  In  September,  1886,  defendant 
and  S.  A.  Winslow,  being  owners  in  common  of  certain  lands, 
sold  to  C.  Reynolds  all  the  wood  and  timber  there  growing,  and 
inserted  a  proviso  in  the  agreement  of  sale  that  Beynolds  **  is 
to  get  off  and  remove  from  said  lot  said  wood  and  timber  within 
two  years  from  the  date  hereof,  and  not  afterwards."  Winslow 
on  the  same  day  conveyed  his  moiety  of  the  lands  to  defendant. 
Beynolds,  after  cutting  and  removing  part  of  the  wood,  sold  the 
balance  to  plaintiff.  The  latter,  not  knowing  of  the  limitation 
of  time  in  which  he  could  make  the  removal,  cut  off'  the  wood 
within  the  two  years,  and  left  it  on  the  ground.  Defendant 
took  and  used  a  small  quantity  of  the  wood,  and  forbade  the 
removal  of  the  remainder.   The  other&cts  appear  in  the  opinion, 

Jones,  for  the  defendant. 

Sumnffr,  for  the  plaintiff. 

By  Court,  Putnam,  J.  We  all  think  that  the  plaintiff  can  not 
recover,  either  for  the  price  or  value  of  the  wood,  or  for  the  labor 
of  cutting  it.  On  the  facts,  which  the  parties  have  submitted 
to  us,  the  right  of  Reynolds  to  the  wood  depended  on  his 
removing  it  from  the  land  within  two  years.  The  land  be- 
longed to  the  defendant,  with  the  appurtenances,  subject  to  the 
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right  of  Beynolds,  his  administEators  and  assignB.  The  mterests 
of  the  parties  were  adverse.  It  was  for  Beynolds'  interest  to 
get  as  much  wood  from  the  hmd  as  he  could  within  the  time, 
and  the  defendant  was  benefited  according  to  the  quantify  of 
wood  remaamng  after  the  term  of  two  years.  It  makes  no  dif- 
ference,  in  this  case,  that  the  plaintiff  did  not  know,  when  he 
reoeiyed  a  transfer  of  Reynolds'  right,  the  condition  on  which 
that  right  depended.  The  plaintiff  acquired  only  such  right  as 
his  assignor  had,  and  must  stand  in  precisely  the  same  situa- 
tion, in  regard  to  the  defendant,  in  which  his  assignor  had  stood. 
Unfortunately  for  the  plaintiff,  though  he  cut  the  wood  within 
the  two  years,  he  did  not  remove  it  within  that  time,  and  the 
tight  to  the  wood  reverted  to  the  defendant.  He  had  it  abso- 
lutely, as  appurtenant  to  his  freehold,  just  as  if  no  agreement 
for  the  sale  of  it  had  ever  been  made.  The  plaintiff,  therefore, 
can  not  recover  for  the  wood,  or  the  price  of  it,  because  he  did 
not  perfect  a  title  to  it. 

It  is  contended  for  the  plaintiff,  that  as  he  has  performed 
much  labor  upon  the  property  which  has  reverted  to  the  defend- 
ant, he  should  have  a  reasonable  compensation.  But  there  has 
been  no  contract  between  the  parties,  express  or  implied,  touch- 
ing the  wood.  The  plaintiff  did  the  work  on  his  own  account, 
and  not  at  the  request  or  for  the  benefit  of  the  defendant.  In- 
deed, it  may  be  that  the  trees  would,  if  standings  be  worth  more 
to  the  defendant  than  the  wood. 

Plaintiff  nonsuit. 


Smith  v.  Babtholomew  bt  al. 

[1  MSZCAU,  276.] 

^KKKisi  TO  RiT.EABTB  Onc  OF  THB  Makkhs  of  a  joint  And  aeveral  note,  be- 
otnae  of  his  paying  a  part  thereof,  is  without  lawful  oonslderation,  and 
Toid. 

AssuiunuT  on  joint  and  several  note  for  forty  dollars,  made  by 
George  and  Henry  Bartholomew.  Defense  by  Henry  that  the 
payee,  after  the  note  had  been  by  Henry  reduced  to  twenty-nine 
dollars,  agreed  to  look  to  George  for  the  payment  of  the  residue. 
The  judge  instructed  the  jvaj  in  favor  of  plaintiff. 

ByingUm^  tot  the  defendant  Henry  Bartholomew. 

Sumner,  iot  the  plaintiff. 

By  Court,  Wiij>b,  J.  We  do  not  think  it  necessaiy  to  decide, 
in  the  present  case,  whether  the  agreement  on  which  the  defend- 
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ant,  Hany  Bartholomew,  relieB,  would,  if  valid  and  on  a  good 
consideratioD,  be  a  legal  defense,  as  we  are  of  opinion  that  it  i» 
not  Talid  and  obligatoiy,  not  being  sustained  by  a  snlBcient 
consideration.  It  appears  by  the  agreement  that  a  part  of  the 
note,  bat  not  a  moiety,  had  been  paid  before  the  agreement,  by 
the  said  Hany.  But  this  was  only  part  payment  of  his  own 
debt,  and  is  not  a  sufficient  consideration  to  support  a  promise 
to  discharge  him  from  the  payment  of  the  residue.  The  consid- 
eration, if  any,  was  past,  and  the  case  of  Oleason  y.  Dyke,  22 
iHck.  890,  cited  by  the  defendant's  counsel,  is  not  applicable. 
In  that  case,  the  plaintiff  had  paid  the  defendant's  note,  though 
not  at  his  request:  but  he  afterwards  ratified  the  payment,  and 
promised  to  pay  the  amount;  and  it  was  held  that  the  ratifica- 
tion was  equiTalent  to  a  previous  request.  And  on  another 
ground  the  promise  in  that  case  was  held  to  be  binding.  In  the 
present  case,  the  consideration,  whether  past  or  present,  is  in- 
sufficient to  sustain  the  agreement.  No  meritorious  considera- 
tion requiring  a  recompense  appears;  and  if  the  payment  by  the 
defendant,  Hany,  had  been  made  at  the  time  of  ^e  promise,  the 
consideration  would  not  be  sufficient  to  support  it.  In  the  case 
of  Steinman  y.  Magnus,  11  East,  390,  there  was  an  agreement, 
by  the  plaintiff  and  other  creditors  of  the  defendant,  to  com- 
pound their  claims  against  him,  the  defendant  to  give  security 
for  half  the  composition,  the  plaintiff  agreeing  to  receive  the 
same  in  full  satisfaction  of  his  demand.  This  agreement  was 
held  binding  on  the  plaintiff,  on  the  ground  that  tiie  plaintiff's 
suing  the  debtor,  after  having  received  the  composition,  was  a 
fraud  upon  the  surety  and  other  creditors.  This  case,  there- 
fore, was  distinguished  from  I^h  v.  SiUtan,  5  Id.  230;  Healhcote 
V.  Crookshanka,  2  T.  B.  24,  and  other  cases,  in  which  it  had  been 
decided  that  an  agreement,  not  being  by  deed,  to  accept  a  less 
in  satisfaction  of  a  greater  sum  than  was  due,  was  not  binding. 
In  Parker  v.  Baylis,  2  Bos.  &  Pul.  73,  it  was  decided  that  the 
laying  out  of  money  by  the  plaintiff  merely  for  his  own  benefit, 
though  done  at  the  defendant's  request,  can  not  be  a  considera- 
tion to  support  a  promise  by  the  defendant;  and  the  same  prin* 
ciple  is  applicable  to  the  present  case. 

The  payment  of  a  debt  by  a  debtor,  the  same  being  due  and 
payable,  is  not  a  sufficient  consideration  to  support  a  promise. 
It  is  not  considered  as  any  detriment  to  the  debtor,  or  benefit  to 
the  creditor.  The  one  pays  only  what  he  was  bound  to  pay, 
and  the  other  receives  no  more  than  his  just  debt.  Such  a 
consideration  is  merely  nominal  and  insignificant,  and  is  deemed 
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in  law  no  oonsideiAtion  at  all.    Whatever,  tberefore,  may  be 
the  oonBtniction  of  the  plaintiff's  agreement  with  Barry  Bai<* 
tholomewy  it  can  not  discharge  him  from  his  liabiliij  in  thia 
action. 
Judgment  of  the  oonrt  of  common  pleas  afflrmed. 


Dewey  v.  Dewey. 

[1  MBiOAiir.  849.] 
WnX  NXBD  VOT  BB  SlONKD  BT  TeSTATOB  IN  1HB  PbBSBNOB  OF  THB  AXTBSV* 

nro  WxnnE88ia  It  is  sufficient  that  he  acknowledge  his  signature,  and 
request  them  to  attest  as  witnesses,  or  that  he  merely  dedare  to  them 
that  the  paper  is  his  will. 

ATRsmro  Witnbssbb  to  a  Will  Kxbd  hot  All  bb  Pbbsbnt  at  the  same 
time. 

Amsmro  in  thb  Pbxsbnob  ov  thb  Tbstatob  is  established  prima /(toe, 
if  the  facts  show  a  possibility  of  his  seeing  the  witnesses  sabsoribe  their 
names. 

DacSiAaATTON  BT  Testatob  bbtobb  Witnessis  that  the  paper  is  his  will,  is 
equivalent  to  an  actual  signature  in  their  presence;  they  need  not  see 
him  write  his  name,  nor  eyen  see  the  name  after  he  has  written  it. 

Want  of  Bboollbction  on  thb  Pabt  or  a  Witnbss  to  a  will  is  not  fatal 
to  it^  if  it  be  properly  attested  and  signed,  and  other  evidence  is  intro- 
duced showing  that  at  the  time  the  testator  called  the  paper  his  will  and 
requested  the  witnesses  to  sign  it  as  witnesses. 

Appsal  from  a  decree  admitting  a  will  to  probate.  It  was 
signed  by  Medad  Fowler,  Josiah  Fowler,  and  Silas  Boot,  as 
iritnesses.  The  signature  of  the  testator  was  shown  to  be 
gennine.     The  facts  appear  in  the  opinion. 

Bates  and  Blair,  for  the  appellee. 

Watis  and  Leonard,  for  the  api)ellant.  . 

By  Court,  Dswet,  J.  The  only  question  raised  in  this  case 
is,  whether  this  will  was  duly  attested.  The  provisions  of  the 
English  statute  of  29  Car.  11.,  c.  3,  sec.  5,  requiring  that  ''all 
devises  of  lands  shall  be  attested  and  subscribed  in  the  presence 
of  the  devisor  by  three  or  four  credible  witnesses,  or  else  shall 
be  utterly  void  and  of  no  effect,"  were  adopted  as  a  part  of  our 
code,  by  the  provincial  act  of  1692,  and  in  similar  language. 
The  statute  of  1783,  c.  24,  sec.  2,  again  re-enacted  the  same 
provisions,  with  no  other  change  but  that  of  using  the  phrase 
"three  or  more  witnesses,"  for  "three  or  four  witnesses;"  and 
this  statute  remained  in  force  till  the  passing  of  the  Bcv.  Stats. , 
e.  62,  sec.  6,  which,  although  somewhat  changing  the  phraseol- 
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ogy,  and  xendfiring  the  language  more  oonQifle»  does  not,  in  any 
degree,  vaiy  the  requirements  as  to  the  attestation  of  the  wit- 
nesses; the  principal  changes  introduced  being  those  requiring 
the  same  solemnities  in  the  disposition  of  personal  and  real 
property,  and  in  restricting  within  much  narrower  limits  the 
right  to  make  nuncupative  wills. 

Under  this  long-continued  and  substantially  uniform  legisla- 
tion on  the  subject  of  the  execution  of  wills,  the  construction 
of  those  statutes,  as  to  the  acts  necessary  to  constitute  the  due 
execution  of  a  will,  have,  to  a  considerable  extent,  become  well 
setUed.  It  is  not  required  that  the  testator  should  sign  his 
name  to  the  will  in  tiie  presence  of  the  attesting  witnesses. 
The  term  "attested,"  as  used  in  the  statute,  does  not  import 
that  it  is  requisite  that  the  witnesses  should  see  the  very  act  of 
signing  by  the  testator.  The  acknowledgment  by  the  testator, 
that  the  name  signed  to  the  instrument  is  his,  accompanied 
with  a  request  that  the  person  should  attest  as  a  witness,  is 
clearly  sufficient:  Stonehouse  v.  Evelyn,  3  P.  Wms.  254;  Oray- 
son  V.  Atkinson,  2  Yes.  sen.  456.  So  a  declaration  by  a  testator, 
before  the  witnesses,  that  the  paper  is  his  will,  is  sufficient  to 
authorize  their  attestation  to  it,  and  to  make  it  a  good  will: 
JSllis  V.  Smith,  1  Ves.  jur.  11;  Westbeech  v.  Kennedy,  1  Ves.  & 
Bea.  362.  Nor  is  it  necessary  to  the  due  execution  of  a  will, 
that  the  attesting  witnesses  should  be  all  present  at  the  same 
time,  but  a  will  attested  by  three  witnesses,  who  at  different 
times  subscribe  their  names  as  witnesses,  at  the  request  of  the 
testator,  is  well  attested:  Gook  v.  Parsons,  Free.  Ch.  184;  CruL 
Dig.,  tit.  38,  c.  5,  sees.  85,  36;  3  Burr.  1775,^  per  Lord  Hans- 
field.  So  the  provision,  that  the  instrument  shall  be  attested  by 
three  witnesses  "in  the  presence"  of  the  testator,  has  been 
liberally  construed;  it  being  held  sufficient  evidence  of  the 
presence  of  the  testator,  if  the  facts  show  a  possibility  of  his 
seeing  the  witnesses  subscribe  their  names,  unless  controlled  by 
other  evidence  showing  that  in  fact  he  did  not  see  them,  and 
that  therefore  it  was  not  done  in  his  presence:  Longford  v.  Ih/re, 
1  P.  Wms.  740;  Cass(m  v.  Dade,  1  Bro.  C.  C.  99;  WinchHsea  v. 
Waiichope,  3  Buss.  443. 

A  construction  alike  liberal  has  been  given  as  to  the  attesting 
veitnesses'  knowledge  of  the  signature  of  the  testator.  Thus  in 
White  V.  Trustees  of  (he  British  Museum,  6  Bing.  310,  and  in  Wright 
V.  Wright,  7  Id.  457,  it  was  held  that  a  will  subscribed  by  three 
vntnesses,  in  the  presence  and  at  the  request  of  the  testator,  was 

1.  Bond  T.  8mmM. 
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scdBciantly  attested  within  the  statute^  although  none  of  the 
witnesses  saw  the  testator's  signature,  and  only  one  of  them 
knew  what  the  paper  was.  A  similar  decision  was  made  in 
Johnson  v.  John$on^  1  Cromp.  &  Mee.  140.  It  was  said  1^  the 
^oorty  in  the  first  of  these  cases,  that  any  declaration  before  the 
witnesses,  by  the  testator,  that  it  is  his  will,  is  equivalent  to  an 
actual  signature  in  their  presence,  and  makes  the  attestation 
and  subscription  of  the  witnesses  complete.  Tindal,  C.  J.,  said 
that "  in  the  execution  of  wills,  as  well  as  of  deeds,  the  maxim 
will  hold  good,  non  qwod  diohLm,  aed  quod  factum  est,  inspioiiur,** 
The  only  inquiiy,  therefore,  as  it  seems  to  us,  is,  whether  upon 
the  evidence,  in  the  present  case,  it  may  be  reasonably  inferred 
that  the  testator  signed  his  name  to  the  instrument,  as  and  for 
his  will,  and  that  he  acknowledged  that  fact  to  the  witnesses, 
either  directly  or  by  acts  equivalent  to  an  acknowledgment: 
mU  ▼.  J3aK,  17  Pick.  873. 

The  testimony  of  Medad  Fowler  is  wholly  deficient  as  proving 
the  due  execution,  except  so  far  as  the  inference  is  to  be  drawn 
from  thefactof  his  name,  under  his  own  proper  signature,  being 
borne  upon  the  instrument  under  the  usual  certificate  of  attesta- 
tion. But  the  question  is  not  whether  this  witness  now  recol- 
lects the  circumstance  of  the  attestation,  and  can  state  it  as  a 
matter  within  his  memory.  If  this  were  requisite,  the  validity 
of  a  will  would  depend  not  upon  the  fact  whether  it  was  duly 
executed,  but  whether  the  testator  had  been  fortunate  in  secur- 
ing witnesses  of  retentive  memories.  The  real  question  is, 
whether  the  witness  did  in  fact  properly  attest  it.  The  deposi- 
tion of  Josiah  Fowler,  who  signed  his  name  as  a  witness  at  the 
same  time,  supplies,  however,  some  omissions  in  the  testimony 
of  liedad  Fowler,  and  establishes  the  fact  that  at  that  time  the 
testator  called  the  paper  his  will,  and  requested  them  to  sign 
it  as  witnesses.  This  witness,  however,  does  not  recollect 
seeing  any  vniting  upon  the  paper  he  signed.  But  the  remain- 
ing vritness,  Silas  Boot,  whose  name  appears  upon  the  vrill,  and 
apparently  subscribed  after  the  others,  fully  establishes  similar 
declarations  from  the  testator  as  those  stated  by  Josiah  Fowler, 
as  to  the  fact  that  the  testator  declared  to  him  that  he  had  a 
will,  and  wished  him  to  put  his  name  to  it  as  a  witness;  and  he 
states  that  he  looked  at  it  in  the  house,  and  that  the  testator's 
name  was  then  on  it,  but  that  he  did  not  inquire  whether  it  vras 
the  testator^s  signature — Cleaving  the  inference  properly  to  be 
dravni  that  he  saw  the  name  of  the  testator  duly  subscribed  to 
the  will.    Oertainly  the  presumption,  arising  from  all  the  fscts 
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ihafe  appear  in  the  case,  is  yezy  sisrong  that  the  will  i?a8  sub- 
scribed by  the  testator  before  it  was  attested  bj  the  witnesses. 
The  signature  of  the  testator  is  admitted  to  be  a  genuine  sig- 
nature, and  the  certificate  of  attestation  assumes  that  it  had 
been  abready  signed.  The  purpose  of  procuring  the  attestation 
of  the  witnesses  was  to  give  effect  to  the  instrument  as  a  "valid 
'  will.  It  can  hardly  be  supposed  that  the  testator,  who  was  by 
his  own  active  agency  procming  the  authentication  of  the  in- 
strument by  the  requisite  witnesses,  would  have  omitted  the 
first  step  necessaiy  to  its  due  execution,  viz.,  the  signature  by 
himself. 

It  seems  to  us  upon  the  whole  evidence,  that  the  will  was 
duly  signed  by  the  testator,  and  being  thus  signed,  he  by  hia 
acts,  if  not  by  his  declarations,  sufficiently  recognized  and 
acknowledged  his  own  execution  of  it  to  authorize  the  three 
witnesses  to  attest  and  subscribe  the  same  as  witnesses  thereto, 
in  accordance  with  the  provisions  of  the  statute.  The  decree  of 
the  judge  of  probate,  allowing  the  probate  of  the  will,  is  there- 
fore affirmed. 


An  Atibstation  to  a  Will  is  SxTmoiEifT  if  the  witnesses  signed  in  the 
preeenee  of  the  testator,  though  they  did  not  know  the  natare  of  the  instni- 
ment:  Ifieherson  y.  Buck,  12  Cosh.  343;  ffogan  y.  CfrasvenoTf  10  Mete.  56; 
Barmcm  y.  Clark,  13  Gray,  114;  Ela  v.  Edwards^  16  Id.  92;  O^fom  v.  Cfooi, 
11  Gosh.  536.  In  the  case  last  named  the  testator  signed  the  instrument  in 
the  presence  of  two  of  the  witnesses,  and  pointed  out  his  signature  to  the 
third,  but  not  one  of  the  three  had  any  knowledge  at  the  time  that  he  was 
attesting  a  wiU,  nor  did  any  one  suspect  the  character  of  the  instrument.  AH 
these  cases  oite  the  principal  case,  which  Ib  also  cited  in  Ohcue  v.  KiUredge,  11 
Allen,  60,  where  it  was  decided,  that  if  a  subscribing  witness  sign  in  the 
absence  of  the  testator  and  in  anticipation  of  the  execution  of  the  will,  no 
validity  will  be  given  his  attestation,  by  his  subsequent  acknowledgment  of 
the  signature  in  the  presence  of  the  testator,  after  the  execution  of  the  wilL 

As  TO  What  is  ^uffigisnt  Attestation,  see  Higdon*a  tpiff,  22  Am.  Deo. 
84;  Edelen  y.  Hardey,  16  Id.  292;  Edbeeh  y.  Oranberrp,  2  Id.  624;  HowimP^ 
wOi;  17  Id.  60;  BurvfeU  v.  Corbin,  10  Id.  494. 


Stone  v.  Glabk. 

[1  MsxoAur,  S78.] 
OoinnrBVOTioN  Pur  on  a  Dekd  bt  thb  Pabties  may  be  proved  faj  parol  and 
ought  to  be  followed,  especially  with  respect  to  boundaiiee,  when  the 
language  of  the  instrument  is  doubtful  and  the  parties  have  agreed  upoi^ 
or  aoquieeoed  in  a  particular  construction  not  in  oonfliot  with  the  deed. 

Wbtt  of  entry.     The  case  turned  upon  a  question  of  faDundary* 
The  facts  sufficiently  appear  in  the  opinion. 
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WaMmm,  tor  the  demanclAiit. 
Barton,  for  the  tenant. 

BjCourty  Wilds,  J.  In  this  ease  eeyeral  questions,  of  more  or 
less  difficulty,  have  been  sabmitted,  the  xnindpal  one  being  a 
question  of  boundaries,  depending  on  the  constraction  to  be 
giyen  to  the  mortgage  deeds,  under  which  the  demandant  claims 
tiUe.  The  first  of  these  deeds,  from  Sylvanns  Learned  to  An- 
drew Sigonmey,  is  dated  in  1801;  and  the  hmd  mortgaged  is 
thus  described:  **  A  certain  farm  or  tract  of  land,  lying  in  the 
northerly  part  of  Oxford,  containing  by  estimation  two  hundred 
acres,  be  ihe  same  more  or  less,  bounded  west  on  land  of  Eben- 
ezer  Learned,  north  by  Jacob  Works,  east  by  a  town  road  and 
Beuben  Lamb,  and  south  by  the  land  of  Asa  Conant,  to  the 
west  line  first  mentioned.''  The  second  deed  from  said  Learned 
to  said  Sigoumey  is  dated  in  1806,  and  the  land  then  mortgaged 
is  described  as  follows:  ''A  certain  farm  or  tract  of  land  with 
the  buildings  thereon,  lying  and  being  in  the  northerly  part  of 
Oxford,  containing  by  estimation  two  hundred  acres,  be  the 
same  more  or  less,  bounded  westwardly  on  the  late  Ebenezer 
Leamed's  farm,  north  on  Jacob  Works,  easterly  on  a  town  road, 
Israel  Stone  and  others,  and  southerly  on  the  late  Asa  Conant's 
&rm."  The  descriptions  of  the  land  conyeyed  by  the  two  deeds 
are  not  precisely  similar;  but  undoubtedly  the  same  tract  of 
land  was  intended  to  be  described  in  both  deeds.  The  question 
is  whether  the  Butier  lot,  which  is  now  demanded,  be  embraced 
by  these  descriptions.  The  difficulty  of  construction  arises 
from  the  imperfect  description  of  the  easterly  line  of  the  lot 
mortgaged. 

By  the  first  deed  the  land  conveyed  is  bounded  easterly  by  a 
town  road,  and  Beuben  Lamb.  And  by  the  second  deed,  the 
same  is  bounded  easterly  by  a  town  road,  Israel  Stone  and 
others.  Both  descriptions  of  this  line  are  defective,  but  are 
correct  as  far  as  they  go,  whether  the  Butier  lot  be  included  or 
not.  In  either  case,  the  land  is  bounded  easterly  by  a  town 
road,  and  by  lands  of  Beuben  Lamb,  and  Israel  Stone,  and  also 
by  land  of  Luther  Stone,  as  appears  by  the  survey,  and  the  tes- 
timony of  the  surveyor.  By  his  testimony  also  it  appears  that 
the  farm  mortgaged,  exclusive  of  the  Butier  lot,  was  commonly 
called  the  old  Learned  &rm,  and  was  always  separated  from  the 
Butier  lot  by  a  fence:  and  that  it  measured  one  hundred  and 
ninety-one  acres  and  sixty-one  rods,  which  nearly  corresponds 
with  the  measure  as  estimated  in  the  two  deeds.     This  evidence 
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faTOTs  the  presnznption.ihat  the  Bailer  lot  was  not  intended  to  be 
indaded  in  the  mortgages;  and  the  presumption  is  folly  eon* 
Unned  hy  the  other  endenoe  in  the  case. 

When  the  constniction  of  a  deed  is  doubtful,  great  weight  is 
to  be  given  to  the  oonstruction  put  upon  it  by  the  parties, 
Mpeoially  in  doubtful  questions  of  boundaries,  which  must  be 
inesnmed  to  be  within  their  knowledge.  When  both  parties, 
therefore,  agree  as  to  the  boundaries  and  lines  of  a  lot,  they 
must  be  taken  to  be  the  true  boundaries  and  lines,  unless  t&^ 
oontEttiy  can  be  clearly  shown.  In  the  present  case  it  was  oon« 
clusively  proved  that,  by  the  construction  given  to  the  mort* 
gages  by  the  parties,  the  Butler  lot  was  not  included.  In  1810, 
Sylvanus  Learned  mortgaged  this  lot  to  James  Butlar,  which 
mortgage  was  afterwards  discharged;  and  in  1818,  the  said 
licamed  conveyed  the  same  lot  to  the  said  Butler  in  fee,  with 
covenants  of  seisin  and  wananfy,  and  that  the  premises  were 
free  of  all  incumbrances.  The  grantee  entered  under  tbat  deed, 
»nd  the  tenant  holds  by  sundiy  mesne  conveyances  from  him. 
No  claim  has  been  interposed,  until  recently,  to  this  lot,  by 
Bigoumey  or  by  any  one  claiming  under  him;  but  the  tenant, 
and  those  under  whom  he  daims,  have  had  seisin  and  possession 
of  the  premises  ever  since  the  time  of  the  execution  of  the  last 
deed  to  Butier. 

In  1821,  Sigoum^,  the  mortgagee,  entered  for  condition 
Viroken  on  the  farm,  exclusive  of  the  Butler  lot,  and  thereupon 
leased  the  premises  to  AUsha  Learned,  the  agent  and  attorney 
of  the  mortgagor,  for  the  term  of  three  years.  And  by  this  lease 
the  premises  are  bounded  easterly  on  James  Butler,  Israel  Stone, 
and  a  town  road.  This  evidence  shows  clearly  the  understand- 
ing  and  intention  of  the  parties,  according  to  which  the  Butler 
lot  was  not  included  as  a  part  of  the  mortgaged  premises.  This 
<ion8truction  of  the  mortgage  deeds,  thus  expressly  admitted  by 
the  repeated  acts  of  the  parties,  must  be  deemed  the  true  con- 
struction, unless  it  be  repugnant  to  the  descriptive  language  of 
the  conveyances.  And  it  is  manifest  that  there  is  no  such  re* 
pugnancy.  The  easterly  and  indeed  the  southerly  lines  of  the 
mortgaged  premises  are  imperfectiy  described;  but  so  far  as 
they  are  described,  the  description  is  suffidentiy  cozxect. 

It  was  objected,  in  the  argument  by  the  demandant's  counsel, 
that  the  parol  evidence  of  the  acts  of  the  parties  was  not  admis- 
sible. But  there  is  no  ground  for  this  objection.  When  the 
language  of  a  conveyance  is  unambiguous,  no  parol  evidence  to 
^ary  or  control  its  import  is  admissible.    But  where  the  lan« 
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goage  IB  doubtful,  especially  in  the  description  of  the  land  con- 
Tejedy  there  evidence  of  the  practical  construction  by  the  par- 
ties is  admissible  to  explain  and  remove  the  doubt:  8  Mass.  862;* 
10  Id.  U9f  16  Pick.  239,-*  1  T.  B.  701.'  Besides,  in  the  de- 
BcriptiTe  parts  of  the  two  mortgages,  there  was  a  latent  am- 
bigoify ,  which  dearly  authorized  the  admission  of  the  parol  evi- 
dence. 

Upon  the  whole  matter,  therefore,  we  are  of  opinion  that  the 
Butler  lot  was  not  included  in  either  of  the  mortgages  from 
Learned  to  Sigoumey,  and  consequently,  according  to  the 
agreement  of  the  parties,  the  demandant  is  to  become 

Nonsuit. 

UirCEBTAZir    DSSOBIFTION    IK    DSSD,   CONSTBUOTION    OF   BT    SUBSIQinDrr 

Acts  of  thb  Pabtibs. — ^It  is  well  settled  that  where  the  deecription  in  a 
deed  is  deer,  and  the  location  of  the  premises  intended  to  he  oonveyed  can 
be  thereby  asoertained,  snch  description  can  not  be  controlled  by  any  differ^ 
ent  exposition  derived  from  the  acts  of  the  parties  to  the  deed,  in  locating 
tho  premises.  And  in  snch  case,  neither  the  acts  nor  declarations  of  the  par- 
ties are  admissible  to  show  their  understanding  of  the  description  contained 
in  the  deed:  Jaekton  ▼.  Perrine,  35  N.  J.  L.  (6  Vroom),  137,  142;  Allen  v» 
Zingsbury^  16  Pick.  235,  239;  Chapman  v.  Crooks,  41  Mich.  595;  WM  v. 
LwoerM  Mfg.  Co,,  11  Ker.  200,  211;  BarOtiX  v.  C7oWtM,  63  Me.  287;  Mo- 
Affaiy  v.  Conofter,  7  Ohio  St.  99;  CrcrfU  y.  Bibbard,  4  Mete.  438,  452. 

Bnt  it  is  equally  well  established  that,  where  the  language  used  in  a  deed» 
to  describe  the  premises  meant  to  be  conveyed,  is  equivocal,  ambiguous,  or 
insafficient,  the  subsequent  acts  or  declarations  of  the  parties,  showing  tho 
practical  oonstmotion  put  upon  the  words  of  the  description  by  them,  may 
be  resorted  to  for  the  purpose  of  ascertaining  their  intention:  Jackson  v.  Per- 
rme,  35  K.  J.  L.  137;  Den  v.  Van  Houten,  22  Id.  (2  Zab.)61;  Opdyhe  v. 
AgjAsM,  28  Id.  (4  Dutch.)  83;  LivmgsUm  v.  Ten  Broeck,  16  Johns.  14;  8.  G.» 
S  Am.  Deo.  287;  Of^fta  v.  Hubbard,  4  Mete.  438,  452;  ChoaU  v.  BurnhaTn,  7 
Pick.  274^  278;  Owen  v.  Bartholomew,  9  Id.  520,  526;  Waterman  v.  Johnson^ 
13  Id.  261, 266;  Frott  v.  SpatUding,  19  Id.  445;  S.  C,  31  Am.  Dec.  150;  CUurM 
V.  Jfimyan,  22  Pick.  410;  Hastings  v.  Stark,  36  Cal.  122;  Wheeloek  v.  Moul- 
ton,  15  Vt.  519;  Bagmond  v.  Coffey,  5  Or.  132;  Oratz  v.  Beates,  45  FtL  St» 
486,  504;  Kennedy  v.  Lubold,  88  Id.  246,  257;  Winniaimmst  Co.  v.  Wyman, 
11  Allen,  439;  3  Dane's  Dig.  363,  sec.  16;  3  Washb.  Real  Prop.  424;  1  GreenL 
Bv.,  sec.  286;  Stewart  v.  Patrick,  68  N.  Y.  450;  Goodrich  v.  Longley,  I 
Qray,  615,  618»  dting  the  principal  case. 

Qreen,  (X  J.,  in  delivering  the  opinion  of  the  oourt  in  Den  v.  Vcm  Hovten^ 
22  K.  J.  L.  67>  said:  "  The  language  of  the  deed  being  doubtful  as  to  th« 
beginning  comer,  and  the  consequent  location  of  the  plaintiff's  premises^ 
the  construction  given  by  the  parties  themselves,  as  shown  by  their  acts  and 
admissions,  is  deemed  to  be  the  true  one,  unless  the  contrary  be  clearly  shown; 
and  parol  evidence  of  the  acts  and  admissions  of  the  parties  is  always  ad- 
missible to  show  the  practical  construction  given  to  the  deed  by  the  partiea 
themselves.  When  the  language  of  the  deed  is  doubtful,  a  practical  location 
by  a  grantee  and  his  recognition  of  a  line,  even  though  that  location  be  erro* 

1.  Jdtmu  V.  Frotkingham  ;  S.  0.,  8  Am.  I>ee.  101.  8.  AlUn  y.  KingM^wm. 

%,  Csdmmm  v.  Wtmlmo,  4.  JHsr.Bmi, 
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neons,  and  give  him  less  land  than  the  actual  courses  and  distances  in  his 
deed,  may  bind  the  party,  and  conclude  his  rights."  In  support  of  these 
Tiews  the  learned  judge  cited  the  principal  case,  and  others.  The  principle 
apon  which  the  rule  that  we  are  considering  rests  is  this,  that  the  acts  and 
admissions  of  the  parties  are  deemed  to  be  a  just  and  correct  exposition  of  their 
intent:  Jennison  y.  Walker,  11  Gray,  423,  427,  citing  the  principal  case. 
See  also  Perrine  v.  JcKhaon,  35  N.  J.  L.  137,  143,  citing  the  principal  case; 
Clark  V.  Wethey,  19  Wend.  320;  French  ▼.  Pearce,  8  Conn.  439;  S.  C,  21 
Am.  Dec.  680. 

Whxbb  Tebics  or  Ancient  Deed  abs  Equivocal,  evidence  of  the  osaga 
of  the  parties  under  it  is  also  admissible  to  explain  it:  Liviimfston  v.  Te» 
Sroeck,  16  Johns.  14;  S.  C,  8  Am.  Dec  287;  Parsons  v.  Miller,  15  Wend.  561, 
662;  French  v.  Carhart,  1  N.  Y.  96,  102;  Oamhridge  v.  Lexington,  17  Pick. 
222,  230;  1  Greenl.  Ev.,  sec.  293;  Greenl.  Cru.  Dig.,  vol.  2,  p.  598,  n.  1, 2d  ed. 

SiiTLEiairr  or  Disputed  Bou2n>AiiT  bt  Aosebmxnt:  See  note  to  Kip 
T.  Norton,  27  Am.  Dec.  121.  And  for  the  settlement  of  the  same  by  the  ao- 
qnieaoenoe  of  the  parties,  see  the  note  to  Turner  v.  Baker,  27  Am.  Bepi  239L 


Taplet  v.  Btteteefield. 

[1  Mbtoalf.  515.] 

pABXimui  EzBOUTiNa  under  Seal  in  the  Name  of  the  Firm,  an  iaitni* 
ment  which  does  not  require  to  be  sealed,  does  not  render  it  void.  It 
may  be  treated  as  a  valid  writing  by  parol. 

On  Partner  mat  Mortgage  or  Pledge  all  the  goods  of  the  firm.  The 
mortgage  is  not  the  less  effective  because  unnecessarily  made  under  seaL 

MoBHOAOEE  or  OooDS  Attached  under  writ  against  the  mortgagor,  must  be 
allowed  a  reasonable  time  in  which  to  state  an  exact  account  of  the  par- 
tionlaia  and  amount  of  his  claim,  and  demand  pasrment  thereof;  and  if 
the  parties  assent  to  a  sale  under  the  writ  the  day  following  its  levy,  a 
statement  and  demand  by  the  mortgagee  thirteen  days  afterwacds  is 
within  a  reasonable  time. 

TBB8PA88  for  oanying  away  goods,  of  which  plaintiff  was  the 
mortgagee.  The  mortgage  was  onder  seal,  piirporting  to  be  ex- 
ecuted by  Alvah  and  Wm.  A.  Blaisdell.  They  were  partners, 
and  the  mortgage  embraced  all  their  stock  in  trade,  and  was  ex- 
ecuted by  Alvah  in  the  absence  of  Wm.  A.  The  latter  said  he 
would  not  have  signed  it  had  he  been  present.  The  defendant 
justified  as  deputy  sheriff  under  a  writ  of  attachment  against 
the  mortgagors  and  in  favor  of  P.  and  B.  S.  Hale.  The  goods, 
on  the  day  succeeding  the  levy  of  the  writ,  were  sold  by  the 
consent  of  the  parties  to  the  attachment.  Thirteen  days  after 
the  sale,  the  plaintiff  stated  his  account,  and  made  his  demand 
for  payment  of  the  sum  due  him.  Verdict  for  plaintiff^  subject 
to  the  opinion  of  the  full  court. 

Wentworih,  for  the  defendant. 

WUHama,  for  the  plaintiff. 
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By  Oonrty  Shaw,  0.  J.  If  it  were  necessaiy,  in  order  to  main- 
tein  the  Talidity  of  the  mortgage  under  which  the  plaintiffjclaims, 
to  hold  that  one  partner  has  a  general  power  to  bind  his  copart- 
ner by  deed,  it  would  certainly  be  difficult  to  maintain  that  prop- 
osition. The  general  rule  is,  that  he  can  not:  Cody  y.  Shepherd^ 
11  Pick.  400  [22  Am.  Dec.  379].  And  in  a  case  where  the  question 
is,  whether  one  partner  can,  by  his  general  authority,  growing 
out  of  the  relation  of  partners,  execute  a  deed  in  the  name  of 
both,  in  such  form  as  to  pass  real  estate  belonging  to  them  as 
partners,  or  to  render  them  liable  to  an  action  of  covenant,  I 
should  be  strongly  inclined,  upon  the  authorities,  to  think  that 
he  could  not.  But  thatrule  does  not  decide  the  present  case.  We 
are  not  aware  that  a  mortgage  of  personal  property  requires  a 
deed.  If  an  act  be  done,  which  one  partner  may  do  without 
deed,  it  is  not  the  less  effectual,  that  it  is  done  by  deed.  It  is 
clearly  within  the  scope  of  partnership  authority  (I  speak  of  a 
partnership  between  merchants,  the  object  of  which  is  the  buy- 
ing and  selling  of  goods),  for  one  partner  to  sell  such  goods  as 
have  been  purchased  for  sale.  Supposing  then  a  customer,  pur- 
chasing for  some  special  purpose  of  his  own,  should,  instead  of 
a  sale  by  parol,  or  a  common  bill  of  parcels,  or  a  bought  and 
«old  note,  choose  to  have  a  foimal  bill  of  sale  under  seal,  in  the 
name  of  the  firm,  and  such  bOl  should  be  executed  by  one  of 
<he  partners;  though  the  firm  might  not  be  liable  to  an  action 
on  the  special  covenants,  yet  the  properly  would  pass.  And  al- 
though the  bill  of  sale  should  piirport  to  be  the  act  of  both,  it 
would  not  be  the  less  the  act  of  him  who  made  it;  and  as  hia 
act  would  be  sufficient  to  pass  the  property,  it  would  not  be 
kes  available  because  the  name  of  his  partner  was  added  in 
aneh  a  form  as  to  be  inoperative. 

Then  treating  this  as  the  efficient  act  of  one  partner,  in  giv- 
ing a  mortgage  upon  the  partnership  property  for  the  secur- 
ity of  a  partnership  debt,  is  it  sufficient  to  bind  the  property? 
It  is  within  the  general  scope  of  partnership  authority  for  one 
partner  to  sell  and  dispose  of  all  the  partnership  goods,  in  the 
orderly  and  regular  course  of  business.  It  is  also  within  the 
aoope  of  partnership  authority  to  pay  the  debts  of  the  firm,  and 
to  apply  the  assets  of  the  firm  for  that  purpose.  He  being  au- 
thorized to  sell  the  goods  to  raise  money  to  pay  their  debts,  he 
may  apply  the  goods  directly  to  the  payment  of  the  debts;  and^ 
according  to  the  exigencies  of  the  occasion,  he  znay  pledge  the 
partnership  goods  to  raise  money  to  pay  the  debts  of  the  firm. 
To  this  extent  we  think  each  partner  has  a  disposing  power  ovet^ 
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the  partnerahip  stock,  axismg  neoesaaEilyfrom  the  nature  of  that 
relation.  If  it  wexe  in  the  f  onn  of  a  consignment  to  a  commis- 
non  merchant  or  an  auctioneery  and  an  adTance  of  money  ob- 
tained for  the  nee  of  the  firm,  we  think  there  conldbe  no  question 
bat  that  it  wonld  be  within  the  scope  of  partnership  authority. 
And  now  that  the  law  has  giTsn  encouxagement  to  mortgages  of 
personal  properly— which  Ib  only  another  mode  of  pledging  goods 
— and  has  substituted  an  instrument  in  writing  capable  of  being 
recorded  in  the  town  clerk's  book,  and  has  given  to  such  reoord 
an  effect  equivalent  to  the  actual  delivery  of  the  goods  (Bvttock 
V.  Williams,  16  Pick.  83),  we  can  not  perceive  why  it  may  not  be 
resorted  to  by  partners,  as  well  as  individual  persons.  To  what 
extent  one  partner  can  bind  another  in  the  disposition  of  the  en- 
tire property  of  the  concern,  is  a  question  of  power,  arising  out 
of  the  relation  of  partnership,  and  does  not,  we  think,  depend 
upon  the  form  or  manner  in  which  it  is  exercised.  Lands  held 
by  partners  are  considered  as  lands  held  by  tenants  in  common; 
and  as  one  tenant  in  common  can  not  pass  any  estate  of  his  co- 
tenant,  and  as  land  can  not  pass  without  deed,  it  follows  that 
one  partner  can  not  convey  away  the  real  estate  of  the  firm,  with- 
out special  authority. 

But  considering  that  the  authority  of  selling  and  pledging 
the  personal  properly  is  within  the  scope  of  partnership  power, 
and  may  be  done  by  either  partner;  and  considering,  that  it 
may  be  done  without  deed;  the  court  are  of  opinion  that  such 
a  mortgage,  made  by  one  partner  in  the  absence  of  the  other, 
although  unnecessarily  made  by  deed,  was  binding  upon  the 
property,  and  constituted  a  valid  lien  upon  the  property,  which 
the  plaintiff  may  avail  himflflif  of:  Anderson  v.  Ibmpkins,  1  Brock. 
466;  Deckard  v.  Case,  5  Watts,  22  [80  Am.  Dec.  287].  As  to  the 
other  point,  that  the  notice  was  not  given,  and  the  demand 
made  by  the  plaintiff  upon  the  officer,  seasonably;  the  case 
finds  that  the  sale  was  made  the  next  day  after  the  attachment. 
It  has  been  held  that  the  demand  must  be  made  within  reason- 
able time:  Johnson  v.  Sumner,  1  Mete.  172.  It  has  also  been 
held  that  it  is  not  necessary  that  notice  should  be  given  and  de- 
mand made  before  a  sale,  even  though  the  mortgagee  has  notice 
of  the  sale.  By  the  statute,  the  mortgagee  is  obliged  to  state 
an  exact  and  true  account  of  the  particulars  and  amount  of  his 
demand,  and  this  at  some  peril.  This  he  may  not  be  able  to  do 
instanter,  and  some  time  must  be  allowed;  and  as  none  is  fixed 
by  the  statute,  it  must  be  reasonable  time.  As  the  sale  was 
made  on  the  day  succeeding  the  attachment,  the  court  are  of 
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opuiion  that  the  plaintiff  iras  not  preduded  from  his  light  to 
leoover  on  the  mortgage  becanae  he  did  not  gitB  notice  and  make 
hia  demand  before  the  sale  of  the  goods. 
Judgment  on  the  Terdici 

A  SsAXJO)  IrniKumaiT  mat  bx  TaxATsn  as  a  Vaud  Oovojsn  sr  Paboi« 
tfneeemiytogiTeiteffBct:  ffAerman  ▼.  ^fteA,  98  liaK.  63,  and  we  diaMnti^g 
apinkm  of  WeUa,  J.;  BubmU  v.  Annahle^  109  Id.  77,  dtiiig  prindpel  oaae} 
JforriMm  ▼.  BMgm,  29  Am.  Dec  663. 

Pabkhsb  mat  MoaaraAOX  a  ahip,  veaael,  or  any  other  per8<»ial  property  be- 
kogiagto  the  fim:  Paich^.  YFAeatfoiNl,  8  Allen,  108.  citing prindpal eaae. 

A  MoBTOAaxs  MUST  Maxx  Dxxahd  from  an  attaching  oreditor  witidn  s 
feaeooaMe  period^  of  the  amoant  for  which  the  mortgage  property  ia  liable  te 
hiBi  Bra4fcird  t.  FrmcJ^  110  liaaa.  367,  citing  the  principal  eaae. 


Yalentene  V.  FOSIEB. 

[1  MnOAXiP,  890.] 
OunmxBATioK. — ^When  a  debt  has  been  released  for  the  pnrpoae  of  ren- 
dering the  debtor  competent  to  testify  in  favor  of  the  releasor,  no  snoh 
moral  obligation  renudns  as  will  support  a  snboeqnent  promise  by  the 
debtor  to  pay  the  debt  notwithstanding  the  release. 

AssuHPflXT.  Plaintiff,  being  the  owner  of  three  eighths  of  a 
Teesel  in  his  own  right  and  two  eighths  as  trustee  for  defend- 
ant, was,  with  the  other  owners  of  the  vessel,  sued  by  one  Yinal. 
On  the  trial  of  this  action,  he  desired  to  use  defendant  was  a  it- 
nesSy  and  to  remove  defendant's  incompetency  to  testify  on  the 
groond  of  interest,  the  plaintiff  executed  a  writing  releasing  de- 
fendant from  all  liability  to  contribute  towards  the  payment  of 
any  sum  which  might  be  recovered  in  that  action.  The  present 
action  was  nevertheless  to  enforce  such  contribution,  and  the 
plaintiff  relied  upon  an  alleged  promise  by  the  defendant  made 
after  the  trial  of  the  former  action  to  take  no  advantage  of  the 
release.  Nonsuit  was  entered  subject  to  the  opinion  of  the 
whole  court. 

PuJQer^  for  the  plaintiff. 

Welch^  for  the  defendant. 

By  CSourt,  Shaw,  C.  J.  The  single  question  in  this  case  is, 
whether  a  pre-existing  liability  to  contribution,  voluntarily  re- 
leased, by  the  party  to  whom  it  is  due,  to  the  party  liable,  in 
order  to  qualify  him  as  a  witness  in  a  thai  at  law,  between  the 
releasor  and  a  third  party,  is  a  good  consideration  for  a  sub- 
sequent promise  to  pay  such  contribution.    This  action  is  one 
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of  new  impressiony  and  attempts  to  cany  the  doctrine  of  legal 
liability,  azising  upon  an  express  promise  made  in  consideration 
of  moral  obligation,  somewhat  further  than  it  has  yet  been  car- 
ried. It  is  difficult  to  reduce  this  principle  to  a  rule  sufficiently 
accurate  for  practical  use,  on  account  of  the  looseness  and  un- 
certainty attending  the  notion  of  moral  obligation  or  moral 
duty. 

In  MiUs  y.  Wyman,  3  Pick.  207,  where  the  subject  was  largely 
discussed,  it  was  attempted  to  restrain  and  limit  the  generaliiy 
of  the  principle  broadly  laid  down,  that  a  moral  obligation  is  a 
sufficient  consideration  for  an  express  promise,  by  confining  it 
to  cases  where  there  has  been  some  pre-existing  legal  obligation, 
which  has  become  inoperative  by  force  of  positive  law;  and  the 
cases  of  debts  barred  by  the  statute  of  limitations,  by  a  discharge 
under  bankrupt  and  insolvent  laws,  and  debts  incurred  by  in- 
fants, are  put  by  way  of  illustration.  But  it  is  difficult  to 
reconcile  all  the  cases  on  the  subject,  upon  this  principle:  Lee 
V.  Muggeridge^  5  Taunt.  86.  In  some  other  cases,  another  dis- 
tinction has  been  somewhat  relied  on,  to  wit,  when  there  is  or 
would  be  a  legal  obligation,  but  where  the  remedy  is  taken 
away  by  positive  law,  or  where  the  obligor  is  exempted  from 
legal  liability  on  considerations  of  i>olicy.  The  only  case  I  have 
found,  where  an  action  has  been  held  to  lie  upon  an  express 
promise  to  pay  a  debt,  which  had  been  voluntarily  released,  is 
that  of  Wming  v.  Peters,  12  Seig.  k  B.  177.  It  was  a  case 
where  the  debtor,  having  become  insolvent,  made  an  assign- 
ment for  the  benefit  of  all  his  creditors,  containing  a  clause  of 
release  on  the  part  of  the  creditors,  in  consideration  of  the 
assignment.  A  dividend  had  been  received  by  the  plaintiff,  the 
creditor,  after  which  the  debtor  made  an  express  promise  to  pay 
the  balance  of  the  debt,  when  he  should  become  able.  There, 
although  it  was  argued  that  the  release  was  voluntarily  made, 
and  though  it  actually  extinguished  the  whole  debt,  by  an  in- 
strument under  seal,  which  imported  a  consideration,  yet  the 
analogy  was  so  strong  to  the  case  of  a  discharge  under  a  bank- 
rupt or  insolvent  law,  in  which  it  had  always  been  held,  that  an 
motion  might  be  maintained  on  an  express  promise  to  pay  the 
balance  of  the  debt,  that  the  court  decided  in  &vor  of  the 
plaintiff.  But  we  think  there  are  several  considerations  which 
distinguish  the  present  case  from  that  cited. 

We  are  then  to  consider,  that  in  becoming  pariy  to  an  assign- 
ment made  by  an  insolvent  debtor,  the  release  is  executed  at  the 
request  and  for  the  benefit  of  the  debtor.    And  it  has  an  impor* 
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tant  bearing,  in  all  those  cases,  that  the  discharge  or  exemption, 
by  which  the  debtor  is  held  not  liable  to  an  action,  is  created 
for  his  benefit.  Then  applying  the  rule,  that  a  party  may  waive 
an  exception  made  for  his  benefit,  and  that  he  does  waive  it  by 
an  express  promise,  it  affords  a  strong  legal  ground  for  the 
maintenance  of  an  action  upon  such  express  promise:  21  Am. 
Jur.  278;  3  Bos.  &  Pul.  249,  note.  But  in  case  of  a  release 
given  in  court  to  qualify  a  person  as  witness,  the  act  can  in  no 
aense  be  regarded  as  done  at  the  request  or  for  the  benefit  of 
the  releasee.  On  the  contrary,  the  act  is  for  the  benefit  of  the 
releasor,  that  he  may  have  the  advantage  of  the  releasee's  testi- 
mony; and  the  understanding  in  all  such  cases  is,  that  he  pre- 
fers relinquishing  forever  any  actual  or  contingent  claim  which 
he  may  have  upon  the  releasee,  rather  than  forego  the  advantage 
he  expects  to  derive  from  his  testimony.  We  also  think  there 
is  another  distinction  between  the  case  at  bar  and  the  case  cited, 
founded  in  obvious  and  strong  considerations  of  i>olicy.  A  re- 
lease given  to  qualify  a  witness  is  usually  given  in  open  court, 
in  presence  of  the  jury.  It  must  be  full  and  complete,  to  the 
aatis&ction  of  the  court;  it  is  exhibited  and  represented  as  an 
absolute  and  complete  discharge  of  all  interest  in  the  event  of 
the  suit.  If  it  should  come  to  be  considered  that  such  a  release 
merely  took  away  a  legal  remedy,  that  it  left  the  moral  obliga- 
tion subsisting  in  its  full  force,  and  that  the  legal  obligation 
would  be  revived  by  expressions  on  which  it  might  be  left  to  a 
jury  to  find  a  promise;  it  would  introduce  an  element  of  doubt, 
as  to  the  force  and  effect  of  such  a  release.  It  might  well  be 
•zgoed  that  it  was  merely  formal,  and  left  the  witness  still  sub- 
stantially interested;  and  would  have  a  secret  injurious  effect 
upon  the  credit  due  to  released  witnesses. 

Without  therefore  giving  an  opinion  in  reference  to  a  cast 
where  a  creditor  has  executed  a  release,  to  enable  an  insolvent 
debtor  to  obtain  his  discharge  under  a  general  assignment,  the 
court  are  of  opinion,  that  where  a  release  has  been  voluntarily 
executed  and  delivered  by  a  creditor  to  his  debtor,  for  the  ex- 
press purpose  of  discharging  aU  interest,  and  qualifying  him  as 
a  witness  for  his  own  benefit,  there  remains  no  moral  obligation 
to  pay  the  debt,  which  is  sufficient  to  afford  a  consideration  for 
a  new  promise  upon  which  an  action  wiU  lie. 

Nonsuit  to  stand. 


Cited  in  Wheaton  v.  WUnuuih,  13  Meto.  427>  to  the  point  that  a  promiso 
to  pay  a  debt  barred  by  the  statute  of  limitations  is  valid,  because  by  such 
promise  no  cause  of  action  is  created,  and  all  that  ia  effected  is  a  removal  of 
the  bar  of  the  statute* 


880  Bbuce  v.  Wood.  [Maaa. 


Bbuob  v.  Wood. 

[1  UXSOMLW,  MS.] 

Died  ov  Wiib'b  Lavd  ur  which  Husbakdalokeis  NAMBDAsCteAinoByaiid 
the  Mmting  oknae  of  which  is  as  follows:  '*  In  testimony  wheraof,  I  the 
said  Isaiah  Bmoe,  and  I  Mary  Brace,  wife  of  Isaiah,  in  token  that  I  re- 
linquish all  my  right  in  the  bargained  premises,  have  hereunto  set  our 
hands  and  seali;'*  does  not,  though  executed  by  both  husband  and  wifa^ 
oonyey  her  right;  nor  preclude  her  from  sustaining  aftsr  her  husbandii 
death  a  writ  of  entry  to  reooYer  the  land,  on  her  own  seisin. 

ScATim  32  HiVBT  vnL,  o.  28,  Omoio  Wm  jjm  hxb  Hubs  a  Biobt  op 
Ent&t  on  her  own  lands  upon  the  death  of  her  husband,  is  in  fnce  ia 
Massachusetts,  and  she  may  maintain  a  writ  of  entry  against  her  hu^ 
band's  grantee. 

Wbit  of  entqr  for  one  sizih  of  three  paroek  of  land  in  llazl^ 
borough.    The  facta  anf&eiently  appear  in  the  opinion. 

MeOen,  for  the  demandant. 

Farley^  for  the  tenant. 

By  Oonrty  Shaw,  0.  J.  The  present  question  depends  wboUy 
npon  the  construction  of  the  deed  of  Isaiah  Bruce,  the  demand- 
ant's former  husband,  and  upon  the  further  question,  whether 
she  herself  was  bound  by  it.  This  deed  was  dated  April  11» 
1800,  by  which  Isaiah  Bruce  conveyed  to  Phinehas  Sawyer  cer- 
tain estate  described,  not  now  in  question,  and  ''also  three 
shares,  being  one  half,  of  the  reversion  of  dower"  described; 
two  of  which  are  described  as  acquired  by  purchase,  **  the  other 
share  as  I  had  it  by  marrying  my  wife."  It  is  in  respect  to  this 
one  sixth  of  the  land,  of  which  he  and  his  wife  were  then  seised 
in  her  right,  in  reversion,  that  the  question  now  arises.  The 
deed  is  wholly  in  the  name  of  'the  husband,  until  the  closing 
part,  which  is  expressed  as  follows:  *'In  testimony  whereof,  I 
the  said  Isaiah  Bruce,  and  I  Mary  Bruce,  wife  of  Isaiah,  in  token 
that  I  relinquish  all  my  right  in  said  bargained  premises,  have 
hereunto  set  our  hands  and  seals."  The  question  is,  whether 
this  is  sufficient  to  convey  lands  in  fee,  of  which  the  husband 
and  wife  are  seised  in  her  right;  and  we  are  of  opinion  that  it  is 
not.  We  consider  the  point  too  well  settled  by  the  authorities 
to  be  now  shaken.  By  the  law  and  usage  which  have  prevailed 
here  from  early  times,  the  deed  of  husband  and  wife,  conveying 
her  estate,  has  been  deemed  sufficient;  and  where  a  statute  au- 
thorized the  barring  of  estates  tail,  by  deed,  conformably  to  the 
statute,  it  was  held  as  a  necessary  result  of  the  established  law 
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and  luage,  that  a  deed  by  husband  and  wife,  duly  execated, 
was  sufficient  to  pass  in  fee  an  estate  of  which  she  was  seised  as 
tenant  in  tail:  J^hHngale  v.  Bwrrell^  15  Pick.  104.  But  it  has 
also  been  steadily  held,  that  to  have  this  effect,  the  wife  must 
join  in  the  deed;  that  is,  it  must  appear  that  both  husband  and 
wife  were  parties  to  the  efficient  and  operatiye  parts  of  the  in- 
stnunent  of  oonyeyance,  and  that  it  is  not  sufficient  that  her 
name  was  annexed,  as  expressing  her  assent  to  the  act  of  her 
husband,  and  without  words  showing  her  formal  participation  in 
the  granting  part  of  the  deed:  LUhgowY.  Savenagh,  9  Mass.  161; 
PaweU  T.  MmBon  and  Brin\field  3ffg.  Co.,3  Mason, 847;  Im/kin 
T.  CurtiB,  18  Mass.  223.  In  the  ease  cited  from  9  Massachusetts 
the  sulqeot  was  resrj  fully  considered,  and  we  think  the  decision 
quite  applicable  to  the  present  case. 

The  court  are  also  of  opinion,  that  upon  the  decease  of  her 
husband,  the  demandant  was  restored  to  her  right  of  entqr,  and 
n^t  to  an  action  on  her  own  seisin.  By  the  ancient  common 
law,  the  f eoffinent  by  the  husband,  of  the  wife's  estate,  operated 
as  a  discontinuance;  and  after  his  decease,  she  and 'her  heirs 
could  regain  their  right  only  by  action.  But  this  was  altered 
by  stat.  82  Hen.  YJLLL.,  c.  28,  which  gives  the  wife  and  her  heirs 
a  light  of  entzy,  after  the  decease  of  the  husband.  This  statute, 
having  been  passed  before  the  emigration  of  our  ancestors,  must 
be  taken  to  be  a  modification  and  amendment  of  the  common 
law  in  force  here. 

Upcm  the  &cts  stated,  the  court  axe  of  opinion  that  the  de- 
mandant is  entiUed  to  recover. 

Tenant  defaulted. 

A  Fna-oovxBT^i  Bioiit  to  LAivni  will  not  be  bsmd  otherwite  thaa  by  s 
doed  ezaeated  by  benelf  and  her  hnilMtfid,  and  in  which  both  are  parties  to 
the  eflbotiTe  and  operative  part  of  the  deed:  JmoeU  v.  Doeii,  10  Allen,  71s 
it  baa  aooovdingly  been  held  that  the  signatiure  of  the  wife  to  her  husband's 
deed  "  in  token  of  reiinqniahment  of  her  right  of  dower  in  the  premises*' 
woold  not  bar  her  from  asserting  a  title  to  the  land,  after  her  basband*k 
death:  Raymond  v.  HMen^  2  Cosh.  270;  Walea  v.  Opffiaa^  13  Allen,  216; 
Pkrotr.Ckace,  106  Haas.  258,  citing  pnneipal  case. 

Whsthir  ]>aD  MAT  BS  Bdtdiko  mpoN  Ons  not  Kaiod  in  the  bodj  ol 
the  ooiiwyance,  see  note  to  Pdtyss  v.  iMber,  25  Am.  Deo.  226.  in  thatoase 
Mm  dedriflo  upon  dmilar  faots  iras  like  that  of  the  principal 
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LoGEE  V.  Steabnb  ET  AL. 

[1  Xroalf.  500.] 

Foe  tbe  Foljtd,  Deoeit,  ob  Othxb  Wbohqiul  Act  of  ah  Aaaxn  in  the 
oonzse  of  Ida  employment,  the  principal  is  civilly  answerablo. 

Fob  thb  Fklxtd  ob  Dxcxrr  of  Onb  Pabtnbr  within  the  ooope  of  his  gen- 
eral partnerahip  authority,  the  partnerahip  is  liable  in  damages. 

Tbbspass  upon  ihe  case  against  G.  L.  and  H.  L.  Steams  and 
G.  C.  Hall  for  deceit.  They  were  partners  in  manufacturing 
oil  and  selling  linseed  meal.  The  tacts  sufficiently  appear  in  the 
opinion.  The  instructions  of  which  defendants  complain  were: 
1.  ''  That  if  one  of  the  defendants  sold  the  meal  to  the  plaint- 
iff, such  defendant  knowing  that  teelseed  meal  was  of  an  inferior 
quality  and  less  yalue  than  linseed  meal,  this  knowledge  would 
bind  all  the  defendants,  and  be  the  same  as  if  they  all  knew  it;" 
and  2.  "  That  if  L.  Bichardson,  as  foreman  of  the  defendants, 
acting  within  the  scope  of  his  authority,  sold  the  meal  to  the 
plaintiff,  he  (Richardson)  knowing  that  teelseed  meal  was  of  an 
inferior  quality  and  less  value  than  linseed  meal,  this  knowledge 
would  bind  the  defendants,  and  be  the  same  as  if  the  defend* 
ants  knew  it.''    Verdict  for  plaintiff. 

Farley y  for  the  defendants. 

BvUricky  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  Most  of  the  questions,  in  the  present 
case,  turned  upon  matters  of  fact  and  were  decided  by  the  juiy. 
The  evidence,  taken  in  connection  with  the  verdict,  shows  that 
the  purpose  of  the  plaintiff  was  to  purchase  of  the  defendants 
linseed  meal,  and  that  the  defendants,  who  carried  on  the  busi- 
ness of  manufacturing  oil  from  seed,  so  understood  it,  but  that 
they,  that  is,  one  of  them  personally,  when  present,  and  their 
foreman  and  general  agent,  acting  within  the  scope  of  his  au- 
thority, when  they  were  absent,  delivered  to  the  plaintiff  an  in- 
ferior article,  called  teelseed  meal,  mixed  with  the  linseed,  in 
such  a  manner  as  to  deceive  the  plaintiff,  who  purchased  and 
paid  for  the  whole  as  linseed,  without  knowledge  of  such  mixtnrB. 

The  defendants  object  to  two  of  the  instructions  of  the  court 
of  common  pleas,  as  being  incorrect  in  point  of  law.  [Here  the 
chief  justice  stated  the  instructions  excepted  to.]  But  we  are  of 
opinion  that  both  those  instructions  were  right.  For  although 
the  action  in  form  charges  the  defendants  jointly  for  a  deceit 
done  by  one  only,  or  by  an  agent,  yet  it  is  still  a  civil  action, 
and  the  claim  is  for  damages.    The  deceit  was  done  for  the  de* 
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fendants'  benefit,  hy  their  agent  acting  under  their  orders,  in 
the  conduct  of  their  general  business,  and  responsible  to  them; 
and  when  one  party  must  suffer  by  the  i¥rong  and  misconduct 
of  another,  it  is  more  reasonable  that  he  should  sustain  the  loss, 
who  reposes  the  confidence  in  the  agent,  than  he  who  has  given 
no  such  confidence:  Hem  y.  Nicfiols,  1  Salk.  289.    The  point  is 
well  illustrated  by  the  law  of  insurance,  where  the  party  is  always 
held  responsible  civUUer,  for  the  fraudulent  misrepresentation  or 
other  deceit,  or  for  the  negligence  of  his  agent:  FUzherbert  v. 
Mather,  1  T.  B.  12.    But  the  rale  is  not  confined  to  cases  of  in- 
surance, in  relation  to  which  a  somewhat  stricter  moraliiy,  per^ 
haps,  is  held  to  prevail;  but  it  is  laid  down  as  a  general  rule  of 
the  common  law,  that  the  principal  is  civilly  responsible  for  the 
acts  of  his  agent:  Doe  y.  Martin^  4  Id.  66.    In  a  late  case,  in 
which  it  was  held  that  a  master  was  liable  for  the  acts  of  his 
servant  in  a  case  quasi  criminal — as  for  penalties  incurred  by  a 
violation  of  the  revenue  laws — ^it  was  taken  for  granted,  on  all 
sides,  that  for  deceit  in  articles  sold  by  a  servant  in  the  shop  of 
his  master,  or  for  acts  done  in  the  manufacture  of  articles  in  a 
manufactory  usually  carried  on  by  the  master,  the  latter  is  an- 
swerable :  AUamey^eneral  v.  Siddon,  1  Tyrw.  41;  S.  C. ,  1  Cromp. 
&  J.  220.    The  rale  proceeds  upon  the  ground  that  the  serv- 
ant is  acting  within  the  scope  of  his  authority,  actual  or  con- 
structive.   The  case  of  a  sheriff  who  is  liable  civUiter,  even  in 
an  action  of  trespass,  for  the  misconduct  of  his  deputy,  is  an- 
other familiar  application  of  the  same  rule:  OrinneU  v.  PMUips, 
1  Mass.  530. 

The  rule  is  laid  down  generally,  in  a  recent  compilation  of 
good  authority,  that  though  a  principal,  in  general,  is  not  liable 
criminally  for  the  act  of  his  agent,  yet  he  is  civilly  liable  for  the 
n^lect,  fraud,  deceit,  or  other  wrongful  act  of  his  agent  in  the 
course  of  his  employment,  though  in  fact  the  principal  did  not 
authorize  the  practice  of  such  acts;  but  the  wrongful  or  unlaw- 
ful acts  must  be  coiomitted  in  the  course  of  the  agenf  s  employ- 
ment: 3  Chit.  Law  of  Com.  and  Man.,  209,  210.  As  to  the 
other  point,  which  is  indeed  little  more  than  a  further  applica- 
tion of  the  same  principle,  it  is  laid  down  as  the  general  rule, 
that  one  partner  is  liable  dvUiier  for  damages  sustained  by  the 
deceit  or  other  fraudulent  act  of  his  copartner  done  within  the 
scope  of  his  general  partnership  authority:  Collyer  on  Partner- 
ship, 241;  Bapp  v.  Latham,  2  Bam.  &  Aid.  795;  WiUetY.  Cham- 
ben,  Cowp.  814. 
Two  cases  were  dted  by  the  ooimsel  for  the  defendant  to  sup- 
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port  the  eontrarj  doctrine;  bat  we  think  thej  aze  both  dis- 
tingniBhable  from  the  preeent.  In  Pierce  t.  JaclsMn^  6  Mmb. 
245,  it  is  said  by  Parsons,  0.  J.,  in  the  ooarse  of  his  opimony 
that  *'  afraod  committed  by  one  of  the  partnexB  shall  not  charge 
the  partnership."  This  must  be  taken  in  connection  with  the  sab- 
ject-matter  to  which  it  was  applied.  That  action  was  not  brooght 
by  an  innocent  party  who  had  sustained  damage  by  the  fraadolent 
act  of  a  partner  in  the  coarse  of  the  partnership  bosiness.  On 
the  contrary,  it  was  a  case  of  competition  between  diflPamnt 
classes  of  creditors,  one  of  whom  was  a  creditor  of  one  of  the 
partners,  and  the  other  claimed  a  preference  as  creditor  of  the 
firm.  Bat  it  appeared  that  one  of  the  partners  had,  by  fraad 
and  by  means  of  a  forged  indorsement  of  a  note,  giyen,  or  at- 
tempted to  give,  the  latter  creditor  a  preference  to  which  he  was 
not  entitled.  It  was  in,  reference  to  this  transaction  that  the 
remark  aboTC  cited  was  made.  The  plaintifF,  in  that  case,  mast 
hare  been  in  coUasion  with  one  of  the  partners  to  obtain  an 
andue  preference;  and  to  have  sustained  the  daim  of  prefer- 
ence under  those  oircamstances,  would  have  been  to  give  effiBCl 
to  a  fraudulent  and  coUusiye  act  in  &Tor  of  a  parfy  to  the  ool« 
lusion,  against  an  honest  creditor. 

The  other  case  cited  was  Sherwood  v.  JUdrwick,  6  Greenl.  295. 
In  that  case,  two  jMrsons  were  the  beneficial  owners  of  a  for- 
eign vessel  held  in  the  name  of  a  third  person.  One  of  them, 
under  a  power  from  that  third  person,  sold  the  vessel,  and  at 
the  time  of  the  sale  made  a  false  representation  of  her  national 
character.  The  other  was  sued  by  the  purchaser,  in  an  action 
to  recover  damages  alleged  to  have  been  sustained  by  reason  of 
such  false  representation.  It  was  held  that  he  was  not  liable. 
The  defendant  and  the  seller,  in  that  case,  were  not  general 
partners,  if  indeed  th^  were  partners  at  all.  The  seller  was 
not  the  general  agent  of  the  defendant,  nor  had  he  any  author- 
ity, actual  or  constructive,  to  act  for  him.  It  seems  to  as  there- 
fore quite  dear  that  the  dedsion  in  that  case  is  not  in  oonfliot 
with  ours  in  the  present. 

Exceptions  overruled. 


HOWLAKD  V.  ShUBXLBFP. 

[9  ICnOALV,  26.] 

RusuMFfioH  ov  Patmknt — UNnmsBBiTFTSD  PosBSBSioir  BT  IBB  Maaf>- 
OAGOR  TOR  TwKiTFT  Yeabs,  after  condition  broken,  witiioat  entry  or 
claim  on  the  part  of  the  mortgagee,  raiaea  the  preaomptioD  thait  the 
gage  debt  was  paid. 
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Tbbspass  quare  clauswm /regit.  The  plamtiff  claimed  under  a 
mortgage  deed  executed  in  IY94  by  D.  Perry  to  Roland  Leonard  & 
Co. ,  conditioned  for  the  payment  within  one  year  from  date  of  the 
mortgage  debt«  In  1819  plaintiff  and  one  other  received  a  convey* 
ince  of  the  mortgagees'  interest  under  this  deed.  It  appeared, 
however,  that  Peny  and  his  successors  in  interest  had  remained 
'n  uninterrupted  possession  of  the  mortgaged  premises  from  the 
lime  of  condition  broken  until  in  1818  or  1819.  The  chief  jus* 
tice  before  whom  the  case  was  tried,  proposing  to  instruct  the 
juiy  that  possession  by  the  mortgagor  for  twenty  years  or  more 
of  the  mortgaged  premises,  without  entiy  or  claim  on  the  part 
of  the  mortgagee,  would  raise  a  presumption  of  payment,  which 
would  entitle  defendants  to  their  verdict,  plaintiff  submitted  to  a 
nonsuit,  sulqect  to  the  opinion  of  the  court. 

Coffin  and  Holmes^  for  the  plaintiff. 

Eddy  and  8.  MUler,  contra. 

By  Court,  Dswey,  J.  In  furtherance  of  justice,  and  the  more 
effectually  to  secure  the  rights  of  the  parties  in  the  investigation 
of  questions  in  issue,  and  especially  in  ancient  transactions,  the 
law  calls  to  its  aid  the  doctrine  of  presumption,  under  which  the 
jury  are  authorized  to  find  the  existence  of  certain  facts,  as  to 
which  there  is  no  direct  evidence,  but  which  are,  under  the  rules 
of  law,  to  be  reasonably  inferred  from  certain  other  facts  which 
axe  well  established  by  the  evidence  in  the  case.  These  presump* 
tions,  when  they  arise  from  lapse  of  time,  and  forbearance  to 
assert  claims,  rest  upon  the  principle  so  strongly  pervading  the 
general  course  of  men's  actions,  in  relation  to  their  rights,  that 
individuals  will  appropriate  to  their  own  use,  and  subject  to  their 
own  control,  that  to  which  they  have  the  l^gal  right;  and  that  an 
abandonment,  for  a  great  length  of  time,  of  a  legal  interest, 
widiout  any  attempt  to  enforce  it,  furnishes  reasonable  ground 
for  the  inference  that  the  party  has  in  some  way  parted  with  his 
interest,  or  dischaxged  his  claim:  12  Yes.  265 ;>  7  Cow.  198.' 
This  principle,  so  reasonable  in  itself,  operates  beneficially  in 
quieting  controverted  titles,  and  closing  stale  demands,  and  also 
protects  individiials  from  gross  injustice,  arising  from  loss  of 
evidence  as  to  ancient  transactions. 

A  question  has  been  sometimes  raised,  whether  the  doctrine  ^f 
presumption  arising  from  the  lapse  of  time  and  total  neglect  to 
take  any  measure  to  enforce  a  claim,  could  properly  be  applied  to 
the  case  of  a  mortgagee  of  real  estate;  and  in  some  of  the  earlier 
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English  cases  the  doctrme  was  advanced  that  the  common  law 
presumption  applicable  to  bonds,  judgments,  etc.,  arising  from 
a  delay  of  twenty  years  to  enforce  the  same,  did  not  apply  in 
the  case  of  a  mortgage,  as  in  such  cases  the  legal  estate  was  in 
the  mortgagee,  and  the  mortgagor  was  a  mere  tenant  at  will,  and 
his  possession  was  therefore  the  possession  of  the  mortgagee. 
But  this  doctrine  was  repudiated  by  Lord  Thurlow,  in  the  case 
of  Trash  t.  Whiie,  3  Bro.  C.  C.  289,  and  by  the  master  of  the 
rolls,  in  Christophers  y.  Sparke,  2  Jac.  &  W.  223,  in  very  strong 
language;  and  the  cases  of  debts  secured  by  mortgages  are  placed 
on  the  same  footing  with  other  demands,  and  held  liable  to  be 
defeated  by  the  same  presumptions  arising  from  lapse  of  time  and 
laches  of  the  mortgagee:  Mathews  on  Presump.  Ev.,  Am.  ed., 
869;  Patch  on  Mortgages,  418.  In  our  own  court,  the  principle 
was  applied  in  the  case  of  Inches  v.  Leonard,  12  Mass.  379,  im- 
der  circumstances,  however,  of  greater  delay  than  in  the  present 
case,  in  asserting  the  claim  of  the  mortgagee.  It  was  a  case  of 
a  mortgage  of  forty  years'  standing,  where  there  had  been  no 
possession  by  the  mortgagee,  and  no  attempt  in  the  mean  time 
to  enforce  the  mortgage;  and  the  court  held  that  the  plaintiff 
could  not  maintain  his  action. 

The  doctrine  that  where  the  mortgagee  has  never  entered 
imder  his  mortgage,  and  no  interest  has  been  paid,  for  twenty 
years,  on  the  same,  these  circumstances  authorize  the  presump- 
tion in  fact  that  the  mortgage  has  been  discharged  by  payment 
or  otherwise,  is  one  of  frequent  application:  Collins  v.  Torry, 
7  Johns.  278  [5  Am.  Dec.  273];  Jackson  v.  Woody  12  Id.  242  [7 
Am.  Dec.  315];  Jackson  v.  Pratt,  10  Id.  381;  GUes  v.  Baremore,^ 
6  Johns.  Ch.  552,  and  the  English  cases  before  cited.  The 
lapse  of  time  and  the  neglect  to  enforce  the  claim,  while  anotlier 
was  exercising  an  adverse  possession,  are  grounds  for  a  presump- 
tion in  fact,  which,  unexplained  and. uncontrolled,  authorizes  a 
jury  to  infer  that  the  mortgage  is  satisfied;  but  this  presumption 
of  fact  is  always  liable  to  be  controlled  by  other  evidence. 

It  seems  to  us  that  the  proposed  instructions  to  the  jury  and 
the  ruling  of  the  chief  justice  were  entirely  correct.  Here  a 
period  of  more  than  twenty  years  had  elapsed  after  the  debt 
secured  by  mortgage  became  due,  and  during  which  time  there 
was  no  evidence  of  any  entry  or  claim  by  the  mortgagees.  These 
facts,  and  the  other  circumstances  disclosed  in  the  case,  would 
fully  warrant  the  presimiption  in  fact  that  the  debt  secured  by 
the  mortgage  had  been  paid. 

Nonsuit  to  stand. 
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Prbsuxftion  of  Patkent  arises  in  favor  of  a  mortgagor  who  has  been 
in  Qninternipted  posseision  of  the  mortgaged  premises  for  twenty  years;  the 
preaomption,  however,  is  disputable:  Cheever  v.  Perley,  11  Allen,  688;  Ayre$ 
T.  ITotfe,  10  Gosh.  76.  See  also  OreiglUon  v.  Proctor,  12  Id.  437,  all  citing  the 
principal  caae. 


Ward  v.  Allen. 

P  ^ImiOALF,  63.] 
AOOXTTAirCK    OF    A    BlLL    OF    EZCHANQE    PbEYIOUSLT    FkAITDULBNTLT  Al- 

TEBXD  by  the  maker,  after  he  had  obtained  an  accommodation  indorse- 
ment to  the  bill  in  its  original  shape,  can  not  be  avoided  by  proof  that 
the  holder,  who  was  cognizant  of  the  alteration  when  he  received  the 
Mil,  bnt  who  had  paid  a  valuable  consideration,  had  not  disclosed  the 
alteration  to  the  drawee  at  the  time  of  presentment. 
Pbomisb  not  to  Pboseodtb  fob  a  Cbims  is  not  illegal,  so  as  to  avoid  a 
contract  based  thereon,  unless  it  was  made  for  the  sake  of  gain,  and  not 
merely  from  motives  of  kindness  and  compassion. 

ASSUMPSIT.  The  alteration  of  the  bill  of  exchange  alluded  to 
in  the  opinion,  consisted  in  the  change  in  the  bill  from  "  three 
days  from  date,  please  pay,"  etc.,  to  "thirty  days  from  date/' 
etc.  Plaintiff,  when  he  presented  the  bill  to  defendant,  read  it 
to  him,  and  asked  him  if  it  was  right,  whereupon  defendant 
said  that  it  was,  and  that  it  would  be  paid.  This  conversation 
was  the  acceptance  relied  upon  by  plaintiff. 

CoJby  and  Clifford^  for  the  defendant. 

Eliot,  contra. 

By  Court,  Wilde,  J.  This  was  an  action  of  assumpsit  against 
the  defendant  on  his  acceptance  of  a  bill  of  exchange  or  draft, 
drawn  by  one  William  H.  Crocker  in  favor  of  the  plaintiff;  and 
on  the  evidence  reported  the  jury  returned  a  verdict  for  the 
plaintiff.  The  defendant  thereupon  moved  for  a  new  trial  on  the 
ground  that  the  verdict  was  agEunst  the  law  and  the  evidence. 

In  the  first  place,  it  has  been  argued  that  the  defendant's  ac- 
ceptance was  fraudulently  procured  by  the  plaintiff;  that  the 
draft  had  been  altered  after  it  was  indorsed  by  him,  and  that 
although  he  had  knowledge  of  that  fact,  he  did  not  disclose  it 
to  the  defendant,  as  he  was  bound  to  do.  It  appears  by  the 
report  of  th^  evidence,  that  the  draft  was  indorsed  by  the 
plaintiff  for  the  accommodation  of  Crocker,  and  that  it  was 
afterwards  altered  by  Crocker  and  transferred  to  one  Eliphalet 
Cushman.  This  fraudulent  alteration  being  discovered,  Cush- 
man  demanded  security  of  Crocker,  which  he  agreed  to  give. 
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and  a|.  his  request  the  phdntiff  gave  his  note  to  Ooshmaa  for  the 
sum  of  two  hundred  and  fifiy  dollars — and  Orooker  gare  other 
Becnriiy  for  the  residue;  and  thereupon  the  altered  draft  was 
given  up  by  Cushman,  and  delivered  to  the  plaintiff  for  his 
security.  This  was  a  new  contract;  and  the  altered  draft  was 
equally  valid  in  favor  of  the  plaintiff,  as  a  new  draft  of  the  same 
tenor  wotild  have  been.  The  plaintiff  had  been  guilty  of  no  fraud , 
and  this  new  contract,  being  made  on  a  good  consideration,  was 
clearly  a  good  and  legal  contract.  It  was  not  vitiated  by  the 
previous  fraudulent  conduct  of  Crocker.  And  the  plaintiff,  we 
think,  was  under  no  oUigation  to  disclose  the  fraud  to  the  de- 
fendant. He  certainly  could  not  be  prejudiced  by  the  altera- 
tion. He  accepted  the  draft  as  altered,  and  is  clearly  bound  by 
his  acceptance:  LangUm  v.  Lasaans^  5  Mee.  ft  W.  61^.  The  al- 
teration discharged  the  plaintiff  from  his  liability  to  Cushman 
on  the  first  oontmct,  but  it  can  have  no  effect  on  the  subsequent 
contract  between  Crocker  and  the  plaintiff.  If  that  was  a  valid 
contract,  the  altered  draft,  when  delivered  to  the  plaintiff,  be- 
came a  valid  security,  which  the  previous  alteration  would  not 
vitiate.  The  plaintiff,  therefore,  was  not  bound  to  disclose  his 
knowledge  of  that  fact  to  the  defendant. 

The  second  ground  of  defense  is,  that  the  new  contract  be- 
tween the  plaintiff  and  Crocker  is  void,  the  considention  being 
in  part  illegal,  namely,  for  the  compounding  of  a  crime;  and 
that  the  order  on  the  defendant  was  given  to  the  plaintiff  on 
his  agreement  with  Crocker  not  to  prosecute  him  for  the  forgery. 
This  ground  of  defense  also,  we  think,  is  not  maintained  by 
the  evidence.  There  was  no  express  agreement  not  to  prose- 
cute; and  if  a  promise  not  to  expose  Crocker  should  be  con- 
sidered as  equivalent  to  an  agreement  not  to  prosecute  him, 
that  promise  was  made  after  the  plaintiff  had  given  his  note  to 
Cushman,  and  the  draft  had  been  delivered  to  the  plaintiff  for 
security.  The  promise  of  secrecy,  therefore,  whether  right  or 
wrong,  legal  or  illegal,  formed  no  part  of  the  consideration  of 
the  contract  in  pursuance  of  which  the  draft  on  the  defendant 
was  given.  But  if  the  promise  had  been  made  before  the  draft 
was  given,  it  would  not  vitiate  the  contract.  To  render  such  a 
promise  illegal,  so  as  to  vitiate  a  contract,  it  must  appear  to 
have  been  made  for  the  sake  of  gain,  and  not  merely  from 
motives  of  kindness  and  compassion:  16  Mass.  94.^ 

Now  it  is  very  clear,  from  the  report  of  the  evidence,  that  the 
plaintiff  did  not  promise  secrecy  under  any  ezpeotation  of  gain. 
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On'  the  eontnzy,  be  agreed  to  inour  a  new  responsibility  for 
Crocker,  and  for  his  indemnity  agreed  to  take  Teiy  doubtful 
secnrity;  for^  at  the  time^  it  could  not  have  been  known  that 
the  defendant  would  accept  the  draft.    It  is  apparent,  there- 
fore, that  the  plaintiff  did  not  promise  secrecy  for  the  sake  of 
g«in,  bat  from  motxTes  of  eompassion.    He  might  also  have 
been  induced  to  promise  secrecy,  by  the  expectation  that  by  not 
exposing  Orocker  immediately,  he  might  have  a  better  chance 
io  aecare  the  other  denuuads  he  held  against  him.    But  if  the 
plaintiff  acted  under  the  influence  of  such  a  motive,  it  would 
not  vitiate  the  contract.    Nothing  fraudulent  or  illegal  has  been 
proved  against  the  plaintiff,  and  the  defendant  therefore  is 
dearly  liable  on  his  acceptance. 
Judgment  on  the  verdict. 

Cited  to  thx  foikt  that  aooeptanoe  of  a  bill  of  exchange  need  not  be  by* 
writing  upon  the  biU  itaelf,  bat  may  be  by  separate  writing,  or  even  by  oral', 
promiae:  Ekechaaigt  Bank  v.  Bice,  98  Mass.  289;  Cook  ▼.  Baldwin,  120  Id.  319; . 
Pierce  v.  KiUredge^  115  Id.  375.  This  pointy  though  not  mentioned  in  the* 
opinion,  wm  one  involTod  in  the  principal  case,  as  will  appear  by  refsrenoe  to^ 
the  statement  of  facts. 


BiJTis  V.  Dean,  Adm'x* 

niMncAur,  7$.] 
Takoo  DnaoB'B  Nozi  tob  a  Pas-BosiiNa  Dbbt  zaiseB  a  pranmption  of 
payment  and  discharge  thereof;  bat  the  presamption  is  dispntaUe. 
Therefore,  where  a  creditor  obtains  the  bond  of  a  third  person  oondi- 
tioned  for  the  payment  by  a  day  certain  of  the  amoant  due  him  by  his 
debtor,  and  a  few  days  after  takes  aii  debtor  s  note,  which  he  canses  to 
be  antedated  so  as  to  oonespond  with  the  bond,  with  which  the  note  also 
oorrasponds  in  time  of  payment  and  amoant,  the  presamption  of  payment 
is  remoyed,  and  the  bond  remains  in  force  notwithstanding  the  note. 

Debt  on  bond  executed  to  plaintiff  by  defendant's  intestate, 
Bianiel  Dean,  and  conditioned  for  the  payment  within  eighteen 
months  by  John  W.  D.  Hall  to  plaintiff  of  two  thousand  one 
hundred  and  fiye  dollars  and  eleyen  cents,  in  which  sum  he 
was  indebted  to  plaintiff.  This  bond  was  dated  April  10, 1837. 
The  question  upon  which  the  case  turned  was  whether  the  con- 
dition of  the  bond  had  or  had  not  been  performed.  The  defense 
contended  that  the  note  executed  to  plaintiff  by  Hall  imder  the 
drcumstancee  detailed  in  the  opinion,  amounted  to  a  discharge 
and  payment  of  the  original  indebtedness,  which  was  upon  a 
balance  of  aoooimt.  This  note  was  executed  by  Hall  in  the  state 
of  Rhode  Island,  wherein  plaintiff  resided.    The  other  facta 
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appear  from  the  opinioA.    A  verdict  was  taken  for  plaintiff^by 
consent,  subject  to  the  opinion  of  the  court 

Pralt,  for  the  defendant. 

Ilolmes,  contra. 

Bj  Court,  Wilds,  J.  This  case  turns  on  a  single  question, 
namely,  whether  the  debt  due  to  the  plaintiff,  and  which  was  se- 
cured by  the  bond,  in  which  the  defendant's  intestate  became 
bound  as  a  surety,  has  been  paid  by  the  principal  debtor.  And 
we  think  it  immaterial  whether  this  question  is  to  be  decided  by 
the  law  of  Bhode  Island,  or  of  this  commonwealth.  By  the  re- 
port of  the  evidence  it  appears,  that  within  a  few  days  after  the 
bond  in  suit  was  given.  Hall,  the  principal  debtor,  gave  his  own 
negotiable  promissory  note  of  hand  to  the  plaintiff  for  the 
amount  of  the  debt  due  and  secured  by  the  bond,  and  at  the 
same  time  the  plaintiff  gave  him  a  receipt  for  the  note  for 
balance  of  accoimt  to  that  date. 

The  defendant's  counsel  contends  that  this  note  is  to  be  con- 
sidered as  a  payment  and  discharge  of  the  pre-existing  debt;  and, 
according  to  the  law  of  Massachusetts,  such  is  the  presumption, 
unless  it  can  be  made  to  appear,  that  it  was  not  so  intended 
by  the  parties.  But  this,  we  think,  has  been  mode  to  appear 
very  clearly  by  the  evidenc  reported.  The  note  was  given  but 
a  few  days  after  the  plaintiff  had  obtained  security  for  his  debt 
by  the  bond  in  question;  the  note  was  antedated  so  as  to  corre- 
spond with  the  date  of  the  bond,  as  it  corresponds  with  the  condi- 
tion of  the  bond,  both  as  to  the  amount  of  the  debt  and  the  time 
of  payment.  Now  it  is  impossible  to  imagine  that  the  plaintiff^ 
immediately  after  having  obtained  security  for  his  debt,  should 
have  intended  to  discharge  it,  and  trust  to  tiie  credit  of  his  debtor. 
And  so  it  must  have  been  understood  by  Hall,  the  debtor;  for 
he  consented  to  the  antedating  of  the  note,  which  plainly  indi- 
cated the  plaintiffs  intention  of  relying  on  his  bond  for  hia 
security.  These  circumstances  ore  abundantly  sufficient  to 
ascertain  the  intention  of  the  parties  to  the  note,  and  to  rebut 
the  presimiption  of  payment.  This  presumption  and  the  facts 
proved  are  irreconcilable.  The  evidence  of  intention,  although 
circumstantial,  is  entirely  satisfactory.  There  is  nothing  in  the 
language  of  the  plaintiffs  receipt  which  favors  the  presumption 
that  the  note  was  received  in  payment  of  the  pre-existing  debt. 
It  was  given  "  for  balance  of  account,"  not  in  payment  of  Uie 
debt.    The  receipt  was  given  as  evidence  of  the  settlement  of 
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the  account,  and  no  farther  inference  can  reasonably  be  drawn 
from  it. 

ni>on  the  whole  evidence,  therefore,  we  are  of  opinion  that 
the  note  of  hand  was  not  given  in  payment  of  the  debt  secured 
by  the  bond,  and  consequently  that  the  plaintiff  is  entitled  to 
judgment. 
•    Judgment  on  the  verdict. 

The  PBEsmfpnoN  aw  Vayukst  that  Abises  from  the  giving  a  negotia- 
ble note  for  a  pre-existing  simple  contract  debt  is  but  a  disputable  presump- 
tioD,  and  may  be  rebutted  by  evidence  showing  the  intention  of  the  parties 
to  have  been  otherwiM:  Curtis  v.  Hubbard,  9  Mete.  328;  Tqft  v.  Boyd,  13 
Allen,  86;  AppUton  v.  Parker,  15  Gray,  176;  Pa/rham  Sewing  Madiine  Co.  v. 
Brock,  113  Mass.  195;  Morton  v.  Austin,  12  Cush.  392;  but  see  Wyman  v. 
Jfabens,  111  Mass.  80,  where  it  is  explained  that  the  mode  by  which  collateral 
fights  are  preserved,  notwithstanding  the  acceptance  of  the  new  note,  is  by 
regarding  the  debt  as  subsisting  independently  of  the  particular  instrument 
by  which  it  is  evidenced;  citing  Appleton  v.  Parker,  supra,  to  the  point,  that 
a  the  note  is  payable  later  than  was  the  original  debt,  the  sureties  thereon 
are  exonerated,  though  they  might  have  been  held  had  the  note  been  payable 
at  the  same  time  that  was  the  original  debt.  All  these  cases  cite  the  prin- 
cipal case. 
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P  MXTQALF,  89.] 

A  MnroB  Allowed  bt  his  Father  to  Live  awat  from  him,  under  the 
care  and  oontrol  of  another,  can  make  reasonable  contracts  for  his  serv- 
ices beyond  the  power  of  his  father  to  disaffirm. 

A  Fatheb  oak  not  Maintain  an  Action  for  Entioino  awat  his  Son, 
if  he  suffered  the  latter  to  remain  under  the  custody  of  his  mother,  from 
whom  he  (the  father)  is  separated,  to  be  by  her  supported  and  employed. 

Oasb  for  enticing  away  plaintiff's  infant  son  and  carrying  him 
upon  a  whaling  voyage.  The  defendants  had  verdict.  The 
&cts  of  the  case  appear  from  the  opinion. 

Coffin,  for  the  plaintiff. 

BaUeUe  and  E,  WiUiamSf  contra. 

By  Court,  Putnam,  J.  A  &ther,  without  doubt,  has  a  right  to 
the  services  of  his  children,  during  their  minority,  while  they  are 
under  his  care  and  are  maintained  by  him.  But  he  may  emanci- 
pate them,  and  permit  them  to  receive  payment  for  their  services 
for  their  own  use.  And  in  such  case,  he  can  not  recover  for  the 
value  of  those  services:  2  Kent's  Oom.,  3d  ed.,  192, 193;  11  Yt. 
260/  480;*  Jenney  v.  AMen,  12  Mass.  378;  Nightingale  v.  WUh- 

1.  Fem^y  t.  Tstmg,  a.  TOloUan  t.  McOrUUs. 
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ington,  15  Id.  275  [8  Am.  Dec.  101].    So  far  as  the  lather  haa 

emancipated,  or  waived  hia  right  to  the  services  of  his  minor 
children,  so  far  he  is  precluded  from  enforcing  any  legal  chiim 
for  their  services.  If  the  minor,  while  thus  pennitted  by  hia 
lather  to  live  away  fxom  him,  under  the  care  and  protection  of 
another,  should  make  any  reasonable  contract  for  his  services, 
it  would  not  be  competent  for  the  father  to  avoid  or  annul  it.* 
But  the  law  would,  in  such  a  case,  presume  that  such  contract 
was  made  with  his  assent.  Tbia  would  result  from  the  principles 
before  stated:  Whiting  v.  Earle,  3  Pick.  202  [15  Am.  Dec.  207]; 
Morse  v.  Welton,  6  Oonn.  547  [16  Am.  Dec.  73].  Now  in  the 
case  at  bar,  the  plaintiff  was  bound  to  prove  that,  at  the  time 
when  the  defendants  shipped  his  minor  son,  he  was  in  his  (the 
father's)  care  and  custody.  But  the  jury  have  negatived  that 
fact.  And  well  they  might.  For  there  was  evidence  to  prove, 
that  for  several  years  prior  to  the  time  when  the  defendants 
shipped  the  son,  he  had  not  lived  with  or  been  supported  by  his 
father;  that  the  father  and  the  mother  lived  sex)arate  and  apart 
from  each  other;  that  the  mother  and  some  of  her  children  were 
employed  in  a  factory;  that  the  son  in  question  had  made  it  his 
home  with  his  mother;  and  that  it  was  at  her  urgent  solicitation, 
that  the  agent  for  the  defendants'  brig  took  him  to  go  upon  a 
whaling  voyage.  The  plaintiff  offered  evidence  to  contradict 
these  facts,  but  it  did  not  satisfy  the  jury.  And  the  facts  which 
are  above  recited  abimdantly  disproved  the  allegation  in  the 
plaintiff's  writ,  that  his  son  was  in  the  plaintiff's  care  and  cus- 
tody when  the  defendants  shipped  him.  The  son  vras  in  a  forlorn 
condition  at  that  time;  and  he  was  rescued,  by  that  employment, 
from  a  state  of  vagrancy,  and  put  in  the  way  of  gaining  an 
honest  livelihood.  But  it  was  not  obtained  for  him  by  the 
watchfulness  and  care  of  his  father.  It  was  the  mother  who 
cared  for  him  in  that  extremiiy;  the  mother,  to  whose  custody 
and  protection  the  plaintiff  had  surrendered  his  son  for  years 
before. 

The  instruction  of  the  chief  justice,  that  if  the  father  ac- 
tually suffered  his  son  to  remain  under  the  custody  of  the 
mother,  to  be  supported  and  employed  by  her,  he  can  not  aver 
that  he  has  been  enticed  from  his  care  and  custody,  was  en- 
tirely correct.  And  so  the  position,  that  if  the  lather  allowed 
his  son  to  go  from  him  and  employ  himself  as  he  pleased,  and 
take  his  wages,  it  was  a  qualified  emancipation,  and  that  the  de- 
fendants were  not  liable  to  this  action  for  employii^  him,  is  in 
our  opinion  well  supported.    The  jury  have  affinned  the  facts. 
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fhos  pfot  hjpoOnMoaSSj  tor  fheir  considezatioBy  as 
bj  the  endanoe  in  the  case.  The  law  will  ixifer,  from  those 
UetSt  that  the  contiaot  for  the  employment,  so  obtained  by  the 
mother  while  the  son  was  in  her  care,  was  by  the  consent  of  the 
lather,  and  so,  of  course,  not  revocable  by  him.  The  notice  of 
the  plaintiff  to  the  defendants  of  his  relation  to  the  boy,  and 
the  forbidding  of  the  defendants  to  take  him,  were  merely  void. 
The  contract  had  then  been  made.  The  boy  had  entered  upon 
the  service,  and  had  received  some  clothes  from  the  captain  or 
owners  of  the  ship,  in  advance;  his  own  clothes  being  then  in 
a  bad  condition.  If  the  shipping  contract  had  been  made  by 
the  lather  himself,  he  conld  not  then  have  lawfully  rescinded  it, 
without  the  consent  of  the  defendants.  And  it  was  equally 
valid  when  made  at  the  solicitation  of  the  mother,  under  the 
dicnmstances  of  the  case,  as  it  would  have  been  if  it  had  been 
made  by  the  father  himself:  See  Steele  v.  Thacher,  Ware,  91. 

The  ruling  of  the  chief  justice  having  been  correct,  the  judg- 
ment is  to  be  rendered  according  to  the  verdict. 

CiTXD  TO  THS  ponrr  that  a  wife  who  has  been  deserted  by  her  hnabaiid,  who 
■oilers  her  children  to  reside  with  her  withoot  the  means  of  support,  b  en- 
titled to  the  services  of  her  children,  and  may  contract  for  their  services  with 
for  short  periods:  CamerUn  v.  Pcdmer  Co.,  10  Allen,  541. 


Downs  v.  Fulleb. 

[3  Mrcalv,  135.] 
lOBOinKT   MAT    BB   IMPSACHXD    BY  A  THIRD    PXBSON  fal  AQ   AOtioa   bMOd 

thsnon  affeeting  his  interest,  by  showing  that  it  was  obtained  by  fraud 
or  oellnsion,  or  was  entered  irregolarly  and  without  a  proper  service  of 
■qnunons,  although  the  judgment  was  not  void  as  against  the  judgment 
debtor,  and  could,  by  him,  be  avoided  by  writ  of  error  only. 

Bill  to  redeem.  The  case  was  submitted  upon  an  agreed 
statement  of  facts.  In  1839  defendant  obtained  judgment 
against  Adam  Fuller,  on  which  he  caused  execution  to  issue. 
Adam  Fuller's  interest  in  the  realty  which  it  is  now  sought  to 
redeem  was  sold  under  this  writ  Prior  to  the  expiration  of  the 
time  of  redemption,  plaintiff  commenced  an  action  against  said 
Adam  Fuller;  but  before  its  institution  defendant  therein  had 
absconded  from  the  state,  and  therefore,  though  summons  was 
left  with  his  family,  at  his  former  residence,  and  his  right  of 
redemption  in  the  land  now  in  dispute  attached,  no  x>ersonal 
notice  was  served  upon  him.  Plaintiff  took  judgment  in  this 
action  at  the  first  term  thereafter,  in  contravention  of  the  stat- 
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uie  requiring  notice  in  cases  where  the  defendant  is  without 
the  state.  Execution,  issued  on  this  judgment  March  20, 1840, 
was  levied  upon  Adam  Fuller's  right  of  redemption  in  the  lands 
in  controTersj.  Both  before  and  after  this  sale  to  plaintiff,  de- 
fendant began  other  suits  against  Adam  Fuller  in  which  he 
caused  the  latter's  right  of  redemption  in  the  premises  to  be 
attached.  These  suits  were  pending  when  this  bill  was  filed. 
Before  the  expiration  of  the  period  of  redemption,  plaintiff 
made  a  tender  of  two  hundred  and  eighiy-seven  dollars  to  de- 
fendant, and  demanded  his  execution  of  a  quitclaim  deed  of  the 
interest  in  the  premises  levied  upon  and  sold  to  him.  The  ex- 
ecution of  the  deed  was  refused.  The  irregularity  of  plaintiff 
in  taking  his  judgment  was  relied  upon  by  defendant  in  defeat 
of  his  asserted  right  to  redeem. 

E.  Ames^  for  the  plaintiff. 

ChurchiU,jun.,  contra. 

By  Court,  Wilde,  J.  In  this  case,  the  plaintiff  claims  a  right  in 
equity  to  redeem  certain  real  estate  which  has  been  taken  and  set 
off  on  execution  by  the  defendant.  The  right  claimed  was  taken 
on  a  second  execution  in  favor  of  the  plaintiff,  and  sold  to  him 
in  pursuance  of  the  revised  statutes,  c.  73,  sec.  48.  The  case 
depends  upon  the  validity  of  this  sale.  The  objection  to  its 
validity  is,  that  the  judgment,  on  which  the  plaintiff's  execution 
issued,  was  void;  as  when  his  original  writ  was  served,  the  de- 
fendant in  that  suit  was  not  residing  within  the  commonwealth, 
and  had  no  notice  of  the  action;  and  that  the  plaintiff  neverthe- 
less took  judgment  against  him  at  the  first  term,  in  contraven- 
tion of  the  revised  statutes,  c.  92,  sec.  3.  That  a  void  judgment 
may  be  impeached  by  plea  and  proof,  is  vezy  clear;  but  the 
plaintiff's  counsel  contends  that  the  judgment  in  his  favor  is  not 
void,  but  is  voidable  only,  and  is  valid  until  reversed  by  writ  of 
error.  It  is  generally  true,  no  doubt,  that  an  erroneous  judg- 
ment is  to  be  avoided  only  by  a  writ  of  error;  but  this  rule  of 
law  does  not  apply  to  cases  where  a  party  has  a  right  to  impeach 
a  judgment,  and  yet  has  no  right  to  reverse  it  by  a  writ  of  error. 
If,  for  instance,  a  judgment  be  obtained  by  fraud  and  covin  be- 
tween the  parties,  with  the  intent  to  defeat  the  title  of  a  third 
party,  the  latter  may  plead  the  matter  in  avoidance  of  the  judg- 
ment: Fermor's  case,  3  Co.  77;  Veale  v.  Oatesdon,  W.  Jon.  91. 
So  if  a  debtor  suffers  judgment  to  be  recovered  against  him  by 
collusion,  for  the  purpose  of  having  his  property  taken  in  exe- 
cution, with  the  intention  to  delay  or  defraud  his  creditors,  a 
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creditor  may  ayoid  the  jud^ent  and  execution  hy  proof  of  the 
collusion  between  the  parties  to  the  judgment,  althcmgh  the 
judgment  is  voidable  only,  it  being  valid  and  binding  between 
the  parties:  Pierce  v.  Jackson,  6  Mass.  244.  And  this  was  un- 
questionably the  law,  as  well  before  as  after  the  statute  of  13 
Eliz.,  c.  5;  Cadogan  v.  Kennett,  Cowp.  434. 

Although  the  judgment  in  favor  of  the  plaintiff,  in  the  present 
case,  was  not  recovered  by  collusion  with  his  debtor,  or  with 
any  fraudulent  intention,  yet  we  think  the  defendant  has  a  right 
to  avoid  it  in  the  same  manner;  because  he  is  neither  party  nor 
privy  to  the  pLuntifTs  judgment,  and  is  not  entitted  by  the  rules 
of  law  to  reverse  it  by  a  writ  of  error.  This  was  so  decided  in 
Warter  v.  Perry,  Cro.  Eliz.  199;  and  in  Randal' b  case,  2  Mod. 
808;  and  the  same  principle  is  laid  down  in  Com.  Dig.,  Error, 
D;  and  in  5  Dane's  Abr.  226.  This  rule  of  law  does  not  api>ear, 
in  any  case,  to  have  been  controverted,  and  it  seems  reasonable 
and  just,  that  where  a  judgment  is  recovered  contrary  to  law, 
and  prejudicial  to  a  third  party,  he  should  have  a  right  to 
avoid  it. 

Bill  dismissed. 

A  JcDomon  which  Anrsors  the  Biohts  or  Onb  not  a  Pabtt  ob 
Peivt  thebbto  may  be  avoided  by  him  upon  plea  and  proof.  Thus,  where 
A.  pnxvhaBes  from  B.  land  which  has  been  seized  under  execution  issued 
against  the  latter,  the  levy  not  yet,  however,  having  been  completed,  he  may 
show  as  against  the  purchaser  at  the  execution  sale,  that  the  demand  on 
which  the  judgment  was  obtained  on  which  the  execution  issued  was  not 
due:  Inman  ▼.  Mead,  97  Mass.  314.  And  a  judgment  creditor,  who  has 
cansad  premises  to  be  sold  under  execution,  may  show  that  a  prior  sale  of  the 
premises  under  execution  issued  against  the  said  defendant  is  invalid,  be- 
cause the  judgment  on  which  it  issued  was  obtained  against  the  defendant, 
then  residing  without  the  state,  without  the  notice  required  by  statute: 
CZori  V.  Fowler,  5  Allen,  46.  For  other  instances,  see  Aiken  ▼.  Morae,  104 
Mass.  279;  Stimpson  v.  Maiden,  109  Id.  315;  Riehardion  v.  SmitJi,  11  Allen, 
136;  Johmon  v.  Thaxter,  7  Gray,  242;  Leonard  v.  Rryant,  11  Meta  373; 
Laflin  V.  Field,  6  Id.  289;  Wheeler  v.  Aldrich,  13  Gray,  52. 

JiTDOMBirrs,  when  Impbaohablb:  Jonea  v.  Cam.  Bank,  poet;  Freeman  on 
Judgments,  sees.  334-337. 


BUBBILL    V.    PrBSIDEITT    AND    DlBEOTOBS    OF  THB 

Nahant  Bank. 

[a  HSTOALT,  163.] 

Dbbd  under  Gokpohatb  Seal  prima  facie  Convets  thb  Tttlb  of  the 
corporation,  and  want  of  authority  to  execute  it  must  be  shown  by  those 
who  seek  to  avoid  it 
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Board  ov  Diksctobs  or  a  Baux  hatx  thb  GnnEBAL  SuTEKDmxDBWM 
and  maaagement  thereof,  and  may  dekgate  to  a  oommittee  of  tbeir  own 
niiinber  the  authority  to  oonvey  or  mortgage  real  estate. 

AuTHORirr  to  Oonvbt  Includes  the  Powsr  to  Executx  Suitablx  Ik- 
STRiTifENTS,  and,  in  the  case  of  a  corporation,  to  affix  the  corporate  seaL 

Corporation  mat  Ratttt  thr  Unauthorized  Act  of  a  Committee  of 
its  directors,  who  give  a  m<^gage  when  they  are  authorized  only  to  make 
a  conveyance;  and  snch  ratification  is  established  by  evidence  that  the 
corporation  acoepted  and  acted  npon  the  defeaaanoe. 

Wbit  of  entiy,  demandant  connting  on  seisin  in  fee  and  in 
mortgage.  It  appeared  that  the  board  of  directors  of  the  Na- 
hant bank,  on  July  3, 1837,  at  a  meeting  thereof,  voted  that  Breed 
and  Stickney,  two  of  their  number,  be  a  committee  to  sell  and 
convey  any  property  of  the  bank.  Demandant  having  brought 
suit  and  obtained  judgment  for  one  thousand  five  hundred  dol- 
lars on  bills  of  the  bank,  and  being  about  to  levy  on  the  banking- 
house,  the  directors.  Breed  and  Stickney,  to  prevent  such  levy, 
executed  a  mortgage  deed  of  the  premises  to  demandant,  who, 
on  his  part,  executed  a  bond  to  the  bank  conditioned  that  he 
would  not  put  any  of  its  bills  in  circulation  for  twelve  months. 
The  deed  had  a  condition  that  unless  one  thousand  five  hundred 
dollars,  with  interest,  should  be  paid  in  one  year,  it  should  be 
absolute.  As  a  part  of  the  adjustment,  the  bank  paid  the  costs 
of  the  suit  against  it.  No  vote  of  the  directors,  ratifying  this 
deed,  seems  to  have  been  taken,  nor  was  any  act  of  the  corpo- 
ration proved,  except  the  receiving  of  the  bond  and  the  payment 
of  the  costs  by  the  cashier.  The  seal  of  the  corporation  was 
a£Sxed  to  the  deed.  Verdict  for  demandant,  subject  'to  exoep- 
tions. 

Ooodrich^  for  the  tenants. 

Stickney ,  for  the  demandant. 

By  Court,  Shaw,  C.  J.    The  question  in  this  case  is,  whether  the 

mortgage  from  the  Nahant  bank,  under  which  the  demandant 
claims,  is  a  valid  security.  Upon  the  facts  agreed  several  excep- 
tions were  taken,  upon  which  the  cause  has  been  argued.  In  the 
first  place,  the  deed  duly  executed  under  the  corporate  seal  of  the 
bank,  and  produced  by  the  party  claiming  imder  it,  is  prima 
facie  a  good  title;  and  it  is  for  those  who  wish  to  set  it  aside  to 
impeach  it.  If  therefore  the  parol  evidence  as  to  the  proceed- 
ings of  the  directors,  and  the  circumstances  under  which  the 
deed  was  executed,  was  inadmissible,  it  leaves  the  deed  unim- 
peached.  But  if  we  look  beyond  the  deed  itself  at  the  facta 
testified  and  the  votes  given  in  evidence,  it  appears  that  the 
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plaintiff  had  an  action  against  the  bank,  which  was  about  com- 
ing to  judgment  and  execution,  when  the  plaintiff  might  by  law 
have  levied  his  execution  on  the  same  premises  embraced  in  the 
mortgage;  to  prevent  which  the  directors  agreed  to  give  him  a 
deed,  he  executing  a  bond  not  to  put  into  circulation  the  bank 
bills  on  which  he  had  recovered  judgment.  It  was  contended 
that  a  board  of  bank  directors,  exercising  themselves  a  dele- 
gated authority,  have  no  power  to  delegate  an  authority  to  any 
committee  to  alienate  or  mortgage  real  estate,  and  that  if  the 
authority  of  the  committee  was  to  convey,  they  had  no  power  to 
mori^;age.  To  both  parts  of  this  objection  we  think  there  is  an 
answer.  In  the  first  place,  we  think  the  exception  takes  much 
too  limited  and  strict  a  view  of  the  powers  of  bank  directors. 
A  board  of  directors  of  the  banks  of  Massachusetts  is  a  body 
recognized  by  law.  By  the  by-laws  of  these  corporations,  and 
by  a  usage,  so  general  and  uniform  as  to  be  regarded  as  part  of 
the  law  of  the  land,  they  have  the  general  superintendence  and 
active  management  of  all  the  concerns  of  the  bank,  and  consti- 
tute, to  aU  purposes  of  dealing  with  others,  the  corporation. 
We  think  they  do  not  exercise  a  delegated  authority  in  the  sense 
in  which  the  rule  applies  to  agents  and  attorneys,  who  exercise 
the  powers  especially  conferred  on  them  and  no  others.  We 
think  therefore  that  a  board  of  directors  may  delegate  an  au- 
thority to  a  committee  of  their  own  number  to  alienate  or  mort- 
gage real  estate;  that  an  authority  to  convey  necessarily  implies 
an  authority  to  execute  suitable  .and  proper  instruments  for  that 
purpose;  and,  in  case  of  a  corporation,  to  afSx  the  corporate 
seal  to  an  instrument  requiring  it^ 

As  to  the  committee's  having  exceeded  their  authority,  by 
executing  a  mortgage  under  a  general  authority  to  convey,  so 
that  the  authority  was  not  pursued;  the  court  are  of  opin- 
ion, without  stopping  to  inquire  whether  such  act  did  pursue 
the  authority,  that  the  case  shows  a  ratification  by  the  board  of 
directors.  The  directors  accepted  the  bond  of  defeasance  which 
referred  to  the  deed,  and  acted  upon  it;  the  cashier  paid  the 
costs;  and  the  general  tenor  of  the  evidence  proves  such  ratifi- 
cation. The  court  are  therefore  of  opinion  that  the  mortgage 
was  valid  and  binding  on  the  bank»  and  that  the  plaintiff  is  en« 
titled  to  recover. 

Judgment  on  the  vecdict. 


898  Commonwealth  v.  Elweix.  {Maaa. 

CoMMONWEAIiTH  V.  ElTTELL. 

[a  Mbtoalv,  190.1 

JODIT  IiTDicTMXNT  If  AT  BS  FouND  where  the  same  evidence  m  to  the  ad 
which  oonatitates  the  crime  applies  to  all  the  persons  indicted.  There- 
fore where  a  married  wonuin  and  a  single  man  commit  adultery,  they 
may  be  indicted  jointly. 

Thx  Offknse  of  Adultbrt  is  Comvittbo,  though  Dkfendant  WAa 
Ignorant  that  the  woman  with  whom  he  had  intercoorse  was  married. 

Imdiotmsnt  for  adultery.    The  opinion  states  the  case. 
Wardf  for  the  defendants. 
Austin,  aUomey-general,  corUra, 

By  Court,  Shaw,  0.  J.  The  two  defendants  haying  been  jointly 
indicted  for  the  crime  of  adultery  and  found  guilty,  seTeral 
exceptions  were  taken  to  the  opinions  of  the  judge  of  the 
court  of  common  pleas,  before  whom  the  cause  was  tried, 
which  have  been  brought  before  this  court  for  their  considera- 
tion and  decision.  The  first  I  shall  consider  is  an  objection  to 
the  form  of  the  indictment,  because  the  two  defendants  are  in- 
dicted jointly,  for  the  offense  committed  with  each  other. 

It  is  not  easy  to  find  precedents  on  this  subject,  because  in 
England  adultery  is  not  considered  as  a  secular  offense  punish- 
able by  indictment,  but  an  offense  against  good  morals,  punish- 
able by  ecclesiastical  censures  in  the  spiritual  courts.  Perhaps 
precedents  might  be  found  in  other  states  of  the  union;  but 
none  have  been  brought  to  our  notice.  The  general  rule  is,  as 
laid  down  in  1  Stark.  Crim.  Fl.,  c.  2,  and  oth^  works  of  good 
authority,  that  where  the  same  evidence,  as  to  the  act  which 
constitutes  the  crime,  applies  to  two  or  more,  they  may  be 
jointiy  indicted:  See  Hammond  on  Parties,  252;  2  Hawk.,  c.  25, 
sec.  89.  Nor  is  it  an  objection,  that  the  fact,  proved  against 
two  or  more,  constitutes  a  distinct  species  of  legal  and  technical 
offense.  As  where  a  wife,  acting  with  a  third  person,  mali- 
ciously takes  the  life  of  her  husband.  It  is  murder  in  the 
one  and  petit  treason  in  the  other;  yet  they  may  be  indicted 
together.  So  where  the  same  evidence  proves  one  guilty  as 
principal,  and  another  as  accessory  before  the  fact,  in  felony, 
they  may  be  jointiy  indicted:  1  Sturk.  Crim.  PI.  34,  35.  Upon 
this  view  of  the  case,  the  court  are  of  opinion  that  the  indict* 
ment  is,  in  this  respect,  suf&cient. 

2.  The  second  exception  is,  that  the  judge  instructed  the  juiy 
that  said  Elwell  might  be  convicted,  although  it  was  not  alleged 
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nor  pxored  that  he  was  married,  or  knew  that  the  woman  with 
whom  the  offense  was  alleged  to  be  committed,  was  a  married 
woman,  at  the  time  the  offense  was  committed.  The  first  port 
of  this  objection  is  answered  by  the  express  provision  of  the 
revised  statutes,  c.  130,  sec.  1,  that  when  the  crime  is  com- 
mitted between  a  married  woman  and  an  unmarried  man,  the 
man  shall  be  deemed  guiliy  of  adultery.  This  part  of  the  ex- 
ception was  not  relied  upon  in  the  argument. 

The  other  part  of  the  exception  requires  more  consideration. 
1.  In  the  first  place,  this  is  not  one  of  the  cases  where  the  stat* 
ate  makes  it  necessary  to  allege  that  the  act  was  knowingly 
done,  as  a  constituent  part  of  the  crime.  In  the  case  of  passing 
counterfeit  money,  cited  in  the  argument,  the  act  of  passing  a 
coin  or  bill  is,  in  itself,  wholly  free  from  guilt.  The  whole 
offense  consists  in  doing  an  indifferent  act  with  guilty  knowl- 
edge. Such  guilty  knowledge  is  made  by  the  statute  a  consti- 
tuent part  of  the  offense,  and  therefore  it  must  be  averred  and 
proved  as  such.  2.  But  it  is  in  general  true,  and  may  be  con- 
sidered as  a  rule  almost  necessary  to  the  restraint  and  punish- 
ment of  crimes,  that  when  a  man  does  that  which,  by  the  common 
law  or  by  statute,  is  unlawful,  and  in  pursuing  his  criminal  pur- 
pose, does  that  which  constitutes  another  and  different  offense, 
he  shall  be  held  responsible  for  all  the  legal  consequences  of 
such  criminal  act.  When  a  man,  without  justifiable  cause,  in- 
tends to  wound  or  maim  another,  and  in  doing  it  kills  him,  it  is 
murder,  though  he  had  no  intention  to  take  life.  The  statute 
makes  it  punishable  carnally  to  know  and  abuse  a  female  child 
under  the  age  of  ten  years.  Would  it  be  necessary  to  allege 
and  prove  affirmatively,  that  the  accused  knew  she  w&s  under 
the  age  of  ten  years?  A  fact  extremely  difficult,  and  in  most 
cases  impossible  to  prove.  No;  a  more  reasonable  and  practica- 
ble rule  is,  that  if  a  man  shall  willfully  do  an  unlawful  and 
criminal  act,  he  must  take  upon  himself  all  the  legal  and  penal 
consequences  of  such  act.  3.  It  is  true,  indeed,  that  in  the 
commission  of  all  crimes,  a  guilty  purpose,  a  criminal  will  and 
motive  are  implied.  But  in  general,  such  bad  motive  or  crim- 
inal will  and  purpose,  that  disposition  of  mind  and  heart, 
which  is  designated  by  the  generic  and  significant  term  ''  mal- 
ice," is  implied  from  the  criminal  act  itself.  But  if  a  man  does 
an  act,  which  would  be  otherwise  criminal,  through  mistake 
or  accident,  or  by  force  or  the  compulsion  of  others,  in  which 
his  own  will  and  mind  do  not  instigate  him  to  the  act,  or  con- 
cur in  it,  it  is  matter  of  defense,  to  be  averred  and  proved  on 
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his  part,  if  it  does  not  arise  oat  of  the  cixoimistaiioeB  of  tba  oaaa, 
addnoed  on  the  part  of  the  pzoseoution. 

The  court  are  therefora  of  opinion,  that  it  was  not  neottnoy 
to  aver  in  the  indictment,  that  the  defendant  Elwell  knew  that 
the  woman,  with  whom  the  act  was  committed,  was  a  married 
woman;  it  was  sofficieiit  to  allege,  as  the  indictment  does,  that 
she  was  a  married  woman  when  the  offense  was  committed. 

The  exceptions  ate  oyerruled,  and  judgment  is  to  be  rendered 
and  sentence  passed  on  both  the  defendants. 


atedin  YTIUfev.  fFUIe,  105  Mmb.  827,  to  the  poi&t  tliftk  ignoniioe  of  ths 
bw  ii  no  ezonaa  for  iti  orimiiyJ  yiolatloii;  and  in  OpmmmwmM  t.  ifgfirfMi, 
2  AUeD,  160,  to  the  more  appropriate  point  that  it  ia  no  eaBoosa  lor  a  pwan 
proMoated  lor  aelling  intoxloating  liqnor%  that  ho  did  notkneir  ol  thoir  in* 
tozioatiniF  ohanustor. 
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OF 
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GABmoHAEL  V.  HumxiB. 

[4  HoWABD,  808.] 

Air  Infaht  mat  Obtain  in  Chancery  an  Aooountino  ov  Bents  and 

Pbofits  from  a  disseisor  who  has  entered  on  lands  of  which  the  inftml 

hokb  the  legal  title. 
Whkbb  Soms  07  Skvebal  Cofabcrnsbs  arx  iNFAim,  all  are  entitled  to  an 

aeooonting  in  equity  of  the  rents  and  profits  realized  by  a  disseisor. 
Ant  Dxtensb  which  would  Atvord  Matikb  von  a  Plba  to  a  bill  in 

equity  may  be  availed  of  in  an  answer. 

Bill  in  eqnify. 

Winchester^  for  the  appellant. 

Henderson,  contra. 

By  Court,  Shabket,  C.  J.  The  appellees  aUege  in  their  bill 
that  as  heirs  at  law  of  John  Hare  thej  aoqoired  a  right  to  a 
tiact  of  land  in  Wilkinson  county;  that  in  the  year  1820  the  ap- 
pellant without  any  authority  took  possession  of  said  land  and 
held  the  same  until  the  year  1830,  sometimes  cultiTating  it  him- 
self, but  most  generally  leasing  it  out;  that  he  received  great 
profit  therefor,  but  how  much  they  know  not.  The  bill  prays 
that  he  may  be  made  to  account  for  the  profits,  and  for  discov- 
ery. To  this  bill  the  appellant  first  demurred.  The  demurrer 
was  OTemiled,  and  leave  given  to  answer,  and  on  motion  the 
answer  was  rejected,  and  further  leave  given  to  put  in  a  second 
answer.  This  the  appellant  declined,  but  asked  leave  to  plead, 
which  was  refused,  and  a  pro  confesso  taken,  and  it  is  now  said 
that  the  chancellor  erred  in  overruling  the  demurrer,  because 
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the  remedy  was  at  law;  and  also  in  refusing  to  allow  the  defend- 
ant to  plead,  instead  of  answer.  The  title  set  up  in  the  bill  is 
a  legal  one,  and  the  action  for  rents  and  profits  is  a  legal 
remedy,  to  which  the  plaintiffs  should  have  resorted,  but  for  the 
circumstance  of  some  of  them  being  infants.  This  circum- 
stance is  the  only  one  which  gives  jurisdiction  to  the  court  of 
chancery,  or  at  least  it  now  conclusively  settles  the  question  of 
jurisdiction.  The  defendant  having  entered  upon  the  estate, 
which  in  part  belonged  to  infants,  is  to  be  treated  as  their 
guardian  or  bailiff,  and  this  seems  to  be  the  reason  on  which 
chancery  may  take  jurisdiction.  This  question  was  very  fully 
examined  in  the  case  of  Nelson  v.  AUen  and  ffarria,  1  Yerg.  360, 
in  which  the  English  authorities  are  cited.  The  same  objection 
was  there  taken,  but  the  court  held  that  the  jurisdiction  was  im- 
questionable,  both  because  it  was  matter  of  account,  and  be- 
cause of  the  infancy  of  the  plaintiff.  In  that  case,  like  the 
present,  the  bill  was  filed  for  rents  and  profits  against  the  de- 
fendants who  had  no  title,  and  it  may  therefore  be  considered 
as  an  authority  decisive  in  the  present  case.  The  general  doc- 
trine is  also  to  be  found  in  1  Madd.  01.  But  suppose  the  com- 
plainants were  driven  into  a  court  of  law  to  assert  their  right, 
how  could  it  be  successfully  done?  They  claim  the  land  as 
heirs  at  law  of  John  Hare,  and  coparceners,  like  joint  tenants, 
must  join  both  in  actions  ex  contractu  and  ex  delicto.  Some  of 
them  being  infants  would  have  to  sue  by  guardian  or  prochein 
ami.  In  that  capacity  the  other  parties  could  not  join  them  in 
a  suit  at  law,  and  it  can  not  therefore  be  said  that  there  is  jk 
remedy  at  law.  Certainly  it  is  not  as  ample  and  complete  as  it 
is  in  chancery;  and  the  demurrer  was  therefore  properly  over- 
ruled. 

When  the  demurrer  was  overruled  the  defendant  had  leave  to 
answer,  which  he  did  by  denying  that  he  ever  held  possession 
or  leased  the  land,  except  as  the  agent  of  Philip  Hickey,  and  he 
insists  upon  the  facts  set  out  by  way  of  plea,  and  demurs  to  the 
discovery  sought.  To  this  answer  exceptions  were  taken,  and  it 
was  rejected.  We  are  not  certainly  informed  by  the  record  as 
to  the  grounds  of  exceptions  to  the  answer,  but  it  is  manifest 
from  the  bill  and  exhibits,  that  as  an  answer  it  is  evasive,  rnd 
as  a  plea  it  presents  no  bar.  It  neither  positively  denies  nor  r  d- 
mits  the  allegations  in  the  bill,  and  was  properly  rejected.  WbAn 
it  was  so  rejected,  the  defendant  had  leave  to  answer  further. 
This  he  declined  to  accept,  but  moved  the  court  for  leave  to 
plead,  which  was  refused.    We  are  at  a  loss  to  perceive  any  goa*^ 
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reason  for  declining  to  answer,  and  insisting  on  the  right  to 
plead,  and  we  are  also  at  a  loss  to  perceive  how  any  injury  could 
have  resulted  from  the  decision  of  the  chancellor,  on  a  point 
which  could  hare  had  no  injSuence  on  the  merits.  By  answer- 
ing, eveiything  which  could  have  availed  the  defendant  as  a  plea, 
might  also  have  been  insisted  on  in  the  answer.  By  giving  him 
leave  to  file  a  further  answer,  every  ground  of  defense  was  laid 
open  to  him,  and  yet  he  refused  to  receive  it  on  broader  grounds 
than  such  as  he  demanded.  He  asked  less  than  the  court 
gave,  and  as 'we  can  not  for  this  reason  see  how  he  could  have 
been  prejudiced,  we  can  not  reverse  the  decree.  It  was  in  a 
great  degree  a  matter  of  discretion  with  the  chancellor,  which 
forms  no  ground  of  error.  But  we  are  not  informed  what  the 
defendant  wished  to  plead.  He  had  before  set  up  certain  facta 
and  relied  on  them  as  a  plea;  no  new  matter  is  disclosed  which 
shows  that  he  had  any  other  merits. 
The  decree  must  be  affirmed. 


Pabham  V.  Randolph. 

[4  HOWABD,  438.] 

Bqurnr  wnx  Rbsoind  a  Purchase  of  Lands  Induced  bt  Fbaudulxkv 

Bkfbesentations  as  to  the  title,  though  there  are  covenants  of  warranty 

to  which  the  vendee  might  resort  at  law. 
Whsbb  Facts  ase  Stated  wuich  Amount  to  a  Fraud,  it  is  not  necessary 

that  a  biU  should  directly  charge  the  fraud. 
Intentional  Misrepresentation  or  Concealment  in  Relation  to  Land 

either  as  to  quality  or  title,  by  which  the  purchaser  is  imposed  upon, 

is  frandulent. 
TnouoH  the  State  of  a  Tttlb  Appear  from  the  Records,  a  misrepre- 

sentation  by  the  vendor  with  respect  thereto  wiU  not  be  the  lees  fraada- 

lent. 
Though  there  has  been  no  Eviction,  Equity  will  Rescind  a  Sale  of 

lands,  obtained  by  false  representations  that  the  title  was  good,  whereas 

there  was  a  superior  outstanding  title. 
In  Case  of  a  Partial  Failure  of  Consideration  of  an  Entire  Contract, 

equity  wiU  rescind,  where  the  part  that  has  failed  was  the  main  induce- 
ment to  the  contract. 
Where  there  has  been  Partial  Failure  of  consideration  in  a  sale  of  lands 

the  remedy  is  in  general  in  equity. 

Bill  in  equity.  The  biU  stated  that  J.  P.  and  R.  H.  Broad- 
nax  had  purchased  from  Randolph  a  tract  of  land  in  Louisiana, 
with  the  stock  and  slaves  thereon,  and  that  they  had  taken  from 
the  latter  a  deed  of  the  land  with  covenants  of  warranty. 
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PromiflBOiy  notes  were  given  for  the  puichase  money,  on  some  of 
which  oompIainantB  were  indoraers.  One  of  these  notes  had 
^some  into  the  hands  of  the  Planters'  bank,  and  another  to  the 
Agricnltozal  bank.  The  former  bank  had  obtained  a  judgment 
^n  the  note  held  by  it,  and  the  bill  now  sought  to  enjoin  this 
judgment  and  to  rescind  the  purchase  from  Randolph  upon 
grounds  which  appear  from  the  opinion.  A  demurrer  was  bob- 
tained  to  the  biU. 

O.  8.  YergeTy  for  the  appellants. 

Eu8ti8y  contra. 

By  Court,  Shabxkt,  0.  J.  The  extent  to  which  courts  of 
chanoeiy  will  go  in  giving  relief  to  the  vendee  of  land,  by  pre- 
venting the  GoUeotion  of  the  purchase  money,  and  rescinding 
tiie  oontiBct,  is  a  question  which  is  much  embarrassed  by  oon« 
flicting  adjudications.  It  has  been  often  litigated,  but  the 
nimierous  decisions  seem  to  have  increased  rather  than  dimin- 
ished Ibe  doubts.  Chancellor  Kent  has  given  the  subject  a 
labored  consideration  in  the  second  volume  of  his  commentaries, 
-section  39,  and  he  admits  that  it  is  "  in  a  state  of  painful  uncer- 
iainty."  His  condnsion,  however,  as  to  the  general  rule  is, 
*'  that  in  sales  of  land  the  technical  rule  remits  the  party  back  to 
his  covenants  in  his  deed,  and  if  there  be  no  ingredient  of  fraud 
in  the  case,  and  the  party  has  not  had  the  precaution  to  secure 
himself  by  covenants,  he  has  no  remedy  for  his  money  even  on 
a  failure  of  title."  This  rule  arises  necessarily  from  tiie  nature 
^f  the  contract.  The  covenants  are  intended  to  secure  an  ulti* 
mate  indemnity  to  the  purchaser  against  incumbrances,  or  fail- 
ure of  title,  in  which  case  the  purchaser  may  have  recourse 
against  the  vendor.  From  the  nature  of  the  contract,  the  rem- 
edy, like  a  false  warranty  in  any  other  case,  is  at  law.  On  the 
covenant,  damages  may  be  recovered  commensurate  to  the  injury. 
If  there  are  no  covenants  nor  fraud,  there  is  no  liability,  for  the 
law  fixes  the  extent  of  the  liability  by  the  contract,  and  it  will 
not  suppose  an  engagement  beyond  that  which  is  expressed,  on 
tlie  plain  principle  that  the  written  contract  is  supposed  to  ex- 
press all  that  the  parties  intended.  The  purchaser  having  an  am- 
ple and  complete  remedy  at  law,  he  must  pursue  it  in  the  proper 
forum.  But  the  reason  of  the  rule  proves  that  there  are  excep- 
tions to  it.  I  shall  not  attempt  to  enumerate  the  several  grounds 
of  exceptions.  It  is  admitted  on  all  hands  t^t  they  do  exist, 
and  I  apprehend  that  they  may  be  most  easily  ascertained  in  each 
particular  case  by  the  capacity  of  a  court  of  law  to  give  ample  re- 
lief.   When  there  is  fraud  in  the  contract,  it  is  always  an  excep« 
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tion.  CShancellor  Kent,  in  lajing  down  the  genexal  mlfi,  predi- 
oateB  it  on  the  supposition  or  condition  that  there  is  no  fraud  in 
the  case.  And  although  this  might  be  ground  of  defense  at  law^ 
it  is  also  certainlj  a  ground  on  which  chanceiy  will  rescind  the. 
contract.  For  the  complainant  it  is  contended  that  there  was» 
fraud  practiced  in  this  case,  and  that  therefore,  the  relief  ought 
to  be  granted.  On  the  other  hand,  it  is  contended  that  fraud  is 
not  directly  charged  in  the  bUl,  and  can  not  be  inferred.  If  the 
fftcts  stated  obviously  amount  to  frau^,  it  will  be  sufficient. 

The  bill  states  that  Bandolph  represented  his  title  as  being  a . 
good  one;  and  it  furthermore  states  that  he  knew  it  to  be  a  de- 
lectiye  title.    Both  titles  are  deriyed  from  Frederick  Smith,  so  • 
that  the  titles  are  traced  to  the  same  source.    The  validity  of  ' 
title  must  therefore  depend  on  the  conveyances  from  Smith.    It 
appears  that  Smith  conyeyed  to  Jeremiah  Jones,  the  ancestor  of  ' 
Mrs.  Cowen,  in  1811.    Jones  died,  leaving  two  children,  Mrs. . 
Cowen  and  a  son,  who  is  also  dead,  and  Mrs.  Cowen  is  his  sole^ 
heir.    It  also  appears  that  Bandolph  acquired  title  to  the  five 
hundred  and  seventy  acres  of  land  from  Smith  by  deed,  dated 
long  subsequent  to  tiie  deed  to  Jones,  and  that  Smith  at  the  time 
informed  him  that  he  had  no  title,  having  previously  conveyed 
to  Jones,  but  that  notwithstanding  Bandolph  agreed  to  give  him 
five  hundred  dollars  for  his  right,  whatever  that  might  be,  and 
risk  the  titie,  which  Smith  agreed  to  take,  and  conveyed  to  him 
his  interest  in  the  land.    Jones'  title  is  set  out  and  it  is  said  was- 
regularly  recorded  in  the  parish  of  Concordia.    All  this  is  of 
course  admitted  to  be  true,  by  the  demurrer  to  the  bill.    Thiff 
chain  of  facts  certainly  did  amount  to  a  fraud  on  the  Broadnazes.. 
Bandolph's  representations  as  to  his  titie  were  false;  and  they 
were  not  only  &lse,  but  he  has  not  even  the  excuse  of  ignorance 
to  rest  on.    He  knew  that  he  acquired  no  titie  from  Smith,  and 
the  circumstances  under  which  he  purchased,  the  price  he  gave,, 
the  right  he  acquired,  and  the  statements  made  to  him,  all  lead 
to  the  conclusion  that  he  intended  a  fraud  on  the  rights  of 
Cowen;  and  the  sale  to  the  Broadnazes,  without  a  disclosure  of 
the  cloud  over  his  titie,  can  be  regarded  in  no  other  light  tiian 
as  the  consummation  of  a  scheme  begun  in  fraud.     Any  inten- 
tional misrepresentation  or  concealment  in  relation  to  land, 
either  as  to  quality  or  titie,  by  which  the  purchaser  is  imposed 
on,  is  fraudulent;  and  it  is  immaterial  whether  the  false  repre- 
sentations are  intentional  or  not.    If  the  vendor  undertake  to 
make  statements,  he  is  responsible  for  them:  2  Story's  Eq.  202; 
3  Cranch,  170.* 

1.  McFemm  v.  2lv2dr,  S  Gnaoh,  970. 
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But  it  is  insisted  that  although  this  representation  was  fidse, 
it  is  not  a  fraud,  because  Jones'  title  was  on  record,  and  was 
therefore  notice,  and  at  all  events  that  it  might  have  been  ascer- 
tained, with  proper  diligence.  This  is  no  answer  to  a  &audu- 
lent  representation.  The  confidence  with  which  the  purchasers 
rested  on  the  assertions  of  the  vendor  would  be  but  poorly  re- 
quited by  treating  it  as  culpable  folly.  The  doctripa  of  notice 
can  have  no  such  application  as  between  vendor  and  vendee. 
It  is  further  insisted  that  there  has  been  no  eviction,  and  there 
is  therefore  no  relief  in  chancery.  It  is  laid  down  in  1  Johns.  Ch. 
213,^  and  2  Id.  519,'  that  if  there  is  no  eviction,  in  an  executed 
contract,  the  purchaser  must  resort  to  his  covenants,  but  this 
rule  is  certainly  not  without  its  q\ialifications.  In  the  last  men- 
tioned case.  Chancellor  Kent  reviewed  the  authorities  fully,  and 
his  conclusion  is,  that  if  there  be  no  fraud,  the  purchaser  must 
resort  to  his  covenants,  if  he  fears  a  failure  of  title,  and  wishes 
relief  before  eviction.  Now  what  is  the  irresistible  inference 
from  this  decision  ?  It  is  plainly  this,  that  if  there  be  fraud, 
he  may  resort  to  chancery,  even  before  eviction,  for  it  is  only 
where  there  is  no  fraud  that  he  must  resort  to  his  covenants. 
In  the  case  cited,  an  outstanding  title,  but  no  &aud,  was  alleged^ 
and  it  did  not  apx>ear  that  any  steps  had  been  taken,  or  claim 
made  by  the  holder  of  the  outstanding  title;  and  it  was  only 
under  such  circumstances  that  the  chancellor  held  that  the 
remedy  was  on  the  covenants.  And  he  puts  the  rule  under 
such  circumstances  on  condition  that  there  be  no  fraud  in  the 
transaction.  The  case  before  us  differs  from  the  one  decided,  in 
another  respect.  Although  we  do  not  know  whether  there  has 
been  a  legal  eviction,  yet  Cowen  is  in  possession,  asserting  his 
claim.  Here  there  is  an  outstanding  title  clearly  shown  and 
admitted  by  the  demurrer,  and  the  holder  of  that  title  making 
claim  under  it.  In  such  a  case  it  seems  to  be  admitted,  in  the 
case  cited  from  2  Johns.  Ch.,  that  this  will  be  sufficient,  even 
without  fraud,  to  justify  a  resort  to  chancery. 

But  there  is  another  ground  taken  in  this  bill,  which  brings 
it  within  another  exception  to  the  general  rule.  It  is  alleged 
that  the  main  inducement  to  the  purchase  has  failed.  The  con- 
tract was  for  six  hundred  and  thirty  acres  of  land,  nineteen 
negroes,  stock  of  cattle  and  horses,  farming  utensils  and  grow- 
ing crop,  for  the  gross  sum  of  sixiy-six  thousand  dollars,  with- 
out fixing  a  particular  price  on  any  one  thing.  This  was  ao 
entire  contract,  with  partial  failure  of  consideration.    It  would 

1.  Bwmput  T.  Plainer,  S.  AbbHt  ▼.  Admi* 
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be  impossible,  as  it  is  presented  to  us,  to  consider  it  diyisible, 
and  if  the  nudn  inducement  to  the  contract  has  failed,  the  juris- 
diction of  the  court  of  chancery  is  undoubted.  That  the  srvain 
inducement  to  the  contract  has  failed,  is  shown  by  the  facts  as 
well  as  by  the  ayerment  in  the  bill.  A  farm  of  six  hundred  and 
thirty  acres  was  conyeyed,  of  whidb  fiye  hundred  and  seyenty 
acres  are  coTcred  by  an  outstanding  title.  As  a  farm,  the 
balance  could  be  of  little  use  to  a  planter,  and  the  residue,  it  is 
said,  is  mostly  untillable.  It  is  obvious  that  it  was  purchased 
for  the  purpose  of  cultivation,  and  it  is  also  obvious  that  its 
value  is  wholly  destroyed  for  that  purpose.  Suppose  the  com- 
plainants were  to  resort  to  their  covenants,  the  measure  of 
recovery  would  probably  be  only  the  purchase  money  and  in- 
terest, for  the  five  hundred  and  seveniy  acres,  and  the  balance 
of  the  property  could  not  be  used  as  originally  designed.  But 
there  is  nothing  in  this  contract  by  which  the  price  of  that  five 
hundred  and  seventy  acres  could  be  ascertained,  and  there  can 
therefore  be  no  reason  for  sending  them  to  their  covenants. 
This  question  was  fully  examined  by  the  lord  chancellor,  in  the 
case  of  Casamajor  v.  Strode,  8  Con.  Eng.  Ch.  516,  and  his  con- 
clusion is  very  satisfactory.  It  is  this;  that  all  the  circimi- 
stances  are  to  be  inquired  into  to  determine  whether  the  con- 
tract is  entire,  and  the  two  parcels  complicated  together,  and 
upon  the  whole  transaction  the  court  will  determine  two  ques- 
tions, to  wit:  ''  Did  or  did  not  the  party  purchase  the  one  with 
reference  to  the  other  ?"  ''Would  he  or  would  he  not  have  taken 
one  had  he  not  reckoned  on  having  the  other?"  The  language 
of  Chancellor  Kent  is  no  less  explicit.  He  says: '''The  good 
sense  and  equity  of  the  law  on  this  subject  is,  that  if  the  defect 
of  title,  whether  of  lands  or  chattels,  be  so  great  as  to  render  the 
thing  sold  unfit  for  the  use  intended,  and  not  within  the  induce- 
ment to  the  purchaser,  the  purchaser  ought  not  to  be  held  to 
the  contract,  but  be  left  at  liberty  to  rescind  it  altogether:"  2 
Kent,  475.  The  rule  can  not  be  made  plainer.  From  these 
authorities,  it  is  evident  that  if  the  contract  is  entire,  and  the 
portion  lost  is  essential  to  the  perfect  enjoyment  of  the  remain- 
der in  the  manner  intended,  then  the  contract  should  be  re- 
scinded. It  is  not  the  quantity  lost,  so  much  as  its  importance 
on  the  whole  contract,  that  is  to  be  considered.  It  requires  no 
argument  to  show  the  entire  application  of  this  rule  to  the  case 
before  us. 

But  there  is  another  reason  which  might  be  urged  in  favor  of 
the  jurisdiction  of  a  court  of  chancery  over  the  present  case. 
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It  is  not  a  total,  bat  a  partial  fafloie,  and  oertainly  the  iraght 
of  anthoiiiy  is,  that  in  such  cases  the  remedy  is  in  chanoeiy. 
This  is  the  rule  in  England,  and  it  "was  adopted  by  the  supreme 
court  of  the  United  States  in  a  case  reported  in  2  Wheat.  13.^ 
As  a  defense,  to  prevent  drcuiiy  of  actions,  in  New  York,  par» 
tial  as  well  as  total  failure  may  be  relied  on  at  law.  To  this  I 
can  perceive  no  great  objection  when  it  can  be  made  effectual; 
but  certainly  when  the  defense  can  not  be  fully  made  at  law, 
there  is  nothing  to  preclude  a  resort  to  chanoeiy. 

It  is  further  insisted  that  the  Planters'  bank  is  an  innocent 
holder,  and  can  not  be  affected  by  the  failure  of  title.  This 
position  is,  however,  imtenable.  The  statute  gives  the  maker 
the  same  defense  against  the  holder  that  he  had  against  the 
payee  of  the  note.  These  notes  were  made  payable  at  the  Agri- 
cultural bank,  and  in  regard  to  the  note  held  by  that  bank  the 
decision  in  MandeviUe  v.  The  Union  Bank  of  Gfeargetovm,  9 
Cianch,  9,  would  be  an  authority  in  favor  of  the  right  of  the 
bank  to  recover,  notwithstanding  the  failure  of  consideration. 
I  confess  that  I  am  somewhat  at  a  loss  to  reconcile  that  decision 
with  the  statute  of  this  state,  and  the  practice  imder  it,  although 
it  seems  to  have  been  made  under  the  statute  of  Virginia,  which 
is  similar.  Without  overruling  the  decision,  I  am  inclined  to 
retain  the  injunction  on  the  whole  case  imtil  it  can  be  further 
investigated,  and  for  the  reasons  given,  the  decree  of  the  chan* 
cellor ,  dissolving  the  injunction,  must  be  reversed,  and  the  cause 
remanded. 

Judge  TuBNEB  gave  no  opinion. 

Fraudulent  RsPRESKNTATioir  Belativb  to  TnuB  to  Land  randen  tbt 
person  making  it  responsible:  Culver  v.  A  very ^  22  Am.  Dec.  586,  and  saoh 
representation  will  be  cause  to  set  aside  a  sale  of  lands:  Campbell  v.  WhU- 
tingham^  20  Id.  241,  and  a  like  effect  will  follow  from  fraadnlent  reprsaenta- 
tions  as  to  the  location  and  quantity  of  the  land:  Dauid  v.  Pogue^  2  Id.  708. 

Partial  Failubb  of  CoirsmEBATiON,  where  tiie  part  that  haa  failed  was 
the  inducement  to  the  ooutraotk  will  afford  ground  for  its  readsaion:  Lide  r. 
ThonuLB,  4  Id.  581. 


Gabmiohael  v.  Bank  of  Pennsilyasia. 

[4  HOWABD,  567.] 
KOTART  OAN  NOT  BaSE  A  PROTEST  UPON  A  PaBaENTMBMT  by  hla  olerk. 

Where  Presentment  of  a  Bill  is  Made  before  Maturity  and  acoepfe- 
ance  is  refused,  it  is  the  duty  of  the  holder  to  at  onoe  have  the  bill  pro* 

tested  and  to  notify  the  parties  interested. 

* -  II 

1.  QrunfUMj  T.  Cooik, 
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VtasKtragEaTy  What  la^Anything  which  amonntB  to  a  notifioation  of  the 
holding  of  a  bill  with  a  request  to  accept  accompanied  by  the  bill, 
amoonts  to  a  presentment.  No  fonnality  is  required.  So  where  biUs 
were  transmitted  by  letter  to  the  drawee,  this  was  a  good  presentment, 
and  an  answer  by  him  that  he  had  not  accepted  will  be  a  refusal,  which 
will  make  it  necessary  to  protest  and  give  notice. 


Absumpstt.    The  case  appears  from  the  opinion. 

By  Court,  Sbabket,  0.  J.  This  snit  vms  instituted  \y  the 
bank  of  Pennsylvania  as  the  holder  and  indorsee  of  three  bills 
of  exchange,  against  Garmichael  as  the  indorser.  In  the  prog- 
ress of  the  trial  exceptions  were  taken,  and  the  cause  comes  up 
by  writ  of  error.  As  the  case  was  tried  in  November,  1830,  be- 
fore the  passage  of  the  statute  authori2dng  exceptions  to  be  taken 
on  the  granting  or  refusing  of  a  new  trial,  by  embodying  the 
substance  of  the  testimony  in  the  bill  of  Exceptions,  we  have 
nothing  to  do  but  to  examine  the  mere  points  raised  at  the  trial. 
The  testimony,  although  set  out  in  the  bill  of  exceptions,  is  no 
further  a  part  of  the  case  than  to  show  the  propriety  of  the 
charges  which  the  court  were  requested  to  give  the  jury.  It  will 
only  be  neoessary,  therefore,  to  notice  such  parts  of  the  evidence 
as  were  objected  to. 

The  first  objection  was  to  the  testimony  of  Beaumont,  who 
was  the  agent  or  clerk  of  the  notaiy  whose  name  was  signed  to 
the  protest.  The  witness  stated  that  he  as  the  agent  presented 
the  bills  and  noted  them  for  non-acceptance.  The  sufficiency  of 
such  presentment  and  noting,  seems  to  be  a  matter  of  doubt  in 
England.  In  the  eighth  edition  of  Chitty's  treatise  on  bills,  a 
correspondence  is  given  between  the  author  and  the  notaries,  in 
which  they  maintain  the  existence  and  legality  of  the  custom  of 
acting  by  their  clerks.  He  gives  some  strong  authorities  to  the 
contrary,  but  speaks  himself  of  the  question  as  a  doubtful  one: 
Chitty  on  Bills,  498.  In  his  answer  to  the  notaries,  he  refers  to 
a  nisi  prius  case,  in  which  Lord  Tenterden  said  it  was  a  void 
protest;  that  it  was  a  false  certificate;  that  the  notary  had  signed 
a  paper  stating  "  T'  presented  and  demanded,  etc.,  when  it  ap- 
peared in  evidence  that  only  his  clerk  had  presented  the  bill. 
Iiord  Tenterden's  opinion  is  certainly  entitled  to  more  respect 
than  that  of  the  notaries.  Chitty,  also,  in  the  communication 
to  the  notaries,  gives  it  as  his  opinion  that  the  notary  himself 
must  make  the  demand.  These  opinions  appear  to  accord  with 
reason,  and  as  we  have  been  furnished  with  nothing  to  the  con- 
trary, we  shall  adopt  them.  The  defendant  excepted  to  the 
opimon  ol  the  court  in  ruling  out  the  admissions  of  Tichenor, 
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ihe  drawee,  who  was  then  in  court  ready  to  testify,  which  ad- 
missions he  offered  to  prove  by  Bayington,  the  notaiy.  It  is  a 
general  rule  that  the  statements  of  one  who  is  competent  to  tes- 
tify can  not  be  admitted.  Tichenor  was  not  only  a  competent 
witness  for  either  party,  but  was  then  in  court  as  the  defendant's 
witness,  and  we  can  perceive  no  reason  for  admitting  his  state- 
ments made  to  Bayington  to  be  given  in  evidence. 

When  the  testimony  was  closed,  the  court  was  requested  to 
charge  the  jury  on  several  points  of  law  by  the  defendant's 
counsel.  Such  of  these  charges  as  were  pertinent  to  the  state 
of  the  case  as  made  out,  will  be  noticed,  for  a  charge  that  is  re- 
quested must  be  pertinent  to  the  case,  to  constitute  error  in 
refusing  it.  This  was  the  case  with  some  that  were  asked  of  the 
court,  and  these  need  not  be  noticed.  The  court  was  requested 
to  charge  the  jury  that  if  the  bank  of  the  state  of  Mississippi 
was  in  possession  of  these  bills  in  October,  1822,  they  should 
have  been  protested  for  non-acceptance,  if  the  drawee,  Tichenor, 
refused  to  accept  them  at  that  time.  This  the  court  refused  to 
give,  but  did  charge  that  it  would  depend  upon  whether  there 
was  a  legal  presentment  by  a  notaiy  public,  his  agent  under  par- 
ticular circumstances,  or  a  justice  of  the  peace,  which  alone 
constituted  a  legal  presentment.  This  charge  was  improperly 
refused  by  the  court,  and  the  charge  given  was  also  improper. 
The  books  inform  us  that  although  it  is  not  necessary  to  present 
a  bill  made  payable  at  a  given  time  after  date  before  its  maturity, 
yet  if  presentment  be  made  and  acceptance  is  refused,  it  is  the 
duty  of  the  holder  to  have  the  bill  protested  and  give  notice  to 
all  parties  entitled  to  it.  It  will  become  necessary,  therefore, 
to  inquire  whether  there  was  such  a  presentment  in  this  case  as 
to  make  a  protest  necessaiy,  and  in  doing  so,  we  shall  necessa- 
rily have  to  determine  who  may  make  a  presentment. 

Presentment  is  a  term  which  requires  but  little  explanation. 
Anything  which  amounts  to  a  notification  of  the  holding  of  the 
bill,  with  a  request  to  accept,  accompanied  by  the  bill,  will 
amount  to  a  presentment.  No  formal  presentment  is  necessaiy, 
or  rather  there  is  no  form  for  a  presentment.  The  bill  explains 
itself,  and  the  object  is  understood  in  the  mercantile  community, 
when  it  is  shown  and  an  answer  required.  The  holder  is  the 
proper  person  to  make  the  presentment,  or  he  may  do  it  by  an 
agent.  It  may  be  even  made  by  a  wrongful  holder,  and  if  ac- 
ceptance be  refused,  a  valid  protest  may  be  made  which  will 
inure  to  the  benefit  of  the  rightful  owner  of  the  bill:  Ohit.  on 
Bills,  300,  8ih  ed.    It  is  the  notary's  business  to  protest  a  UU 
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after  acceptance  is  refused,  and  alihongh  bills  may  be  sometimes 
handed  to  the  notaiy  to  make  presentment  in  the  first  instance, 
this  is  not  because  it  is  necessary,  but  only  in  anticipation  of  the 
necessify  of  a  protest.  When  it  is  known  that  the  acceptance 
will  not  be  given,  the  bill  is  handed  to  the  notary,  who  again 
presents  it  merely  for  the  purpose  of  making  the  protest.  Was 
there  snch  a  presentment  in  this  case  as  to  make  a  protest  neces- 
sary? 

It  appears  by  the  evidence  of  Tichenor,  and  by  a  letter  ad- 
dressed to  him  as  cashier  of  the  bank,  that  the  bills  were  trans- 
mitted to  him  under  date  of  the  tweniy-sixth  of  September, 
1822,  by  the  cashier  of  the  bank  of  Pennsylyania,  and  were 
received  some  time  in  October  following,  and  by  the  next  mail 
he  advised  the  holders  that  he  had  not  accepted  the  bills:  but 
they  were  not  regularly  protested  for  non-acceptance  tmtil  the 
tenth  day  of  October,  1823.  As  soon  after  the  arrival  of  the 
bills  and  the  answer  returned,  as  the  witness  saw  Carmichael, 
he  informed  him  of  what  had  taken  place,  but  when  this  was 
does  not  appear.  By  the  letter  in  which  the  bills  were  inclosed, 
Tichenor  was  requested  to  have  them  accepted,  and  return  them. 
This  letter  being  directed  to  and  received  by  the  drawee,  cover- 
ing the  bills,  was  a  good  presentment,  and  the  answer  of  the 
drawee,  that  he  had  not  accepted  the  bills,  was  equivalent  to  a 
direct  refusal  to  accept.  The  letter  to  Tichenor,  as  the  cashier, 
made  him  the  agent  for  the  purposes  mentioned,  and  we  have 
said  that  an  agent  may  make  presentment,  but  he  could  not  pre- 
sent to  himself.  By  th^  letter  the  presentment  was  as  complete 
as  though  the  plaintifib  had  made  it  verbally,  and  by  the  answer 
the  refusal  was  as  effectual  as  if  made  in  any  other  manner. 
Considering  these  letters  therefore  as  a  presentment  and  re- 
fusal, the  protest  should  have  been  then  made,  and  the  indorsers 
notified. 

It  seems  that  a  subsequent  promise  was  relied  on  as  a  waiver 
of  protest  and  notice,  and  that  the  sufficiency  of  the  promise 
was  denied  by  the  defendant's  counsel.  The  court  was  there- 
fore further  requested  to  charge  the  jury  that  the  declarations 
of  the  defendant,  to  wit,  that ''  Mr.  Trask  considered  that  they 
were  exonerated;  that  he  himself  thought  differently;  there  was 
no  use  in  resisting,  that  the  bills  must  be  provided  for;  that 
Trask  was  between  him  and  danger,"  was  not  an  absolute  prom- 
ise, and  did  not  amount  to  a  waiver  in  law;  which  charge  the 
court  refused  to  give,  and  we  think  very  properly.  To  have 
given  it  would  have  been  to  charge  on  the  weight  of  testimony. 
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It  ifl  preoiselj  analogous  to  the  oase  of  the  Union  Bank  </ 
Oeof\fetown  t.  Magruder^  reported  in  7  Pet.  287;  in  which,  after 
stating  the  oonrersations,  the  pbuntifTs  counsel  requested  the 
court  to  charge  that  **  such  conversations  amounted  to  a  waiver 
of  the  objection  of  the  want  of  demand  and  notice."  Judge 
Story  said  it  was  properly  refused,  because  it  was  a  leqpieet  to 
the  court  to  instruct  the  jury  upon  a  mere  matter  of  fact,  dedo- 
cible  from  the  evidence,  and  which  it  was  the  proper  province 
of  the  jury  to  decide.  He  further  says:  "  Whether  these  (con- 
versations) did  amount  to  such  waiver,  was  not  matter  of  law, 
but  of  fact;  and  the  sufficiency  of  the  proof  for  this  purpoee 
was  for  the  consideration  of  the  jury."  An  inquiry  into  the 
sufficiency  of  the  declarations  of  Oormichael,  to  amount  to  a 
waiver  of  protest  and  notice,  would  have  come  fairly  up  on  an 
application  for  a  new  trial;  but  the  question  was  not  so  made  in 
the  court  below,  and  is  not  so  presented  to  us;  and  whatever 
we  may  think  of  the  sufficiency  of  the  promise,  we  must  regard 
it  as  intangible  in  its  present  shape. 

But  for  the  errors  first  mentioned,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 


McMillan  v.  Spbaguel 

Thx  Lbgislaturb  mat  Alter  thb  Rxmsdy  fok  thx  Emtoboxicdit  or  a 

Contract,  without  thereby  impairing  its  ebligatioii,  if  the  new  remedy  if 

adequate. 
Statutb  Bkquirino  that  Makers  and  Indorskbs  or  Nxqotiablb  Papke 

SHALL  BE  Sued  in  a  Joint  Action,  reUtes  to  the  romedy,  and  doeenol 

impair  the  obligation  of  any  contract. 

Ebbob  to  Adams  circuit. 

Z>.  S,  Jennings,  for  the  plaintiff  in  error. 

WtncJiester,  contra. 

By  Court,  Shabxet,  0.  J.  This  action  was  instituted  against 
the  maker  and  the  several  indorsers  of  a  promissory  note,  under 
the  statute  of  1837,  which  requires  that  the  maker  and  indors- 
ers shall  be  sued  in  a  joint  action.  The  declaration  sets  out 
the  making  of  the  note  and  the  seTeial  indorsements,  and  ayers  a 
general  liability  and  refusal  to  pay,  against  all  the  parties.  The 
defendants  demurred,  and  by  the  causes  of  demurrer  the  validity 
of  the  act  is  brought  directly  in  question.    Two  objections  ar« 
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fcftken  to  it.  Fixst,  it  is  said  to  impair  the  obligation  of  contracts, 
and  second,  it  is  said  to  be  so  repugnant  and  oontradictoiy  in  its 
provisions  that  it  can  not  be  carried  into  effect. 

1.  The  obligation  of  a  contract  was  said  in  the  argument,  and 
▼eiy  properly,  to  be  the  duty  which  the  obligor  is  under  to  per- 
form it.  This  duly  in  regard  to  the  legal  obligation  of  a  con- 
tract, arises  out  of  the  law  which  requires  that  eyeiy  one  shall 
perform  his  contract.  But  as  it  would  be  useless  to  command, 
without  also  providing  the  means  of  enforcing  the  command,  in 
ease  of  refusal,  the  law  goes  further,  and  provides  a  remedy  for 
disobedieuce  to  its  mandate,  and  this  remedial  part  is  the  most 
efficient  and  essential  part  of  the  law.  Without  it  no  other  than 
an  imperfect  obligation  would  exist,  and  hence  the  remedy  con- 
stitutes the  essential  part  of  the  legal  obligation  of  the  contract. 
But  the  remedy  is  not  a  part  of  the  contract  itself,  nor  does  the 
obligation  of  a  contract  consist  in  any  particular  form  of  remedy. 
It  is  only  necessary  that  there  shotdd  be  an  adequate  subsisting 
remedy.  It  is  therefore  believed  to  be  competent  for  the  legis- 
lature to  change  the  remedy.  Every  form  of  remedy  is  a  mere 
question  of  policy,  over  which  the  legislature  has  entire  control, 
so  that  the  power  to  enforce  the  duty  be  not  weakened.  If  the 
remedy  given  be  as  good  as  that  which  was  taken  away,  the  obli- 
gation of  the  contract  is  not  thereby  impaired.  How  has  this 
statute  affected  the  obligation  of  the  contract  in  the  case  before- 
us?  Before  the  act  was  passed  the  plaintiff's  remedy  consisted 
in  his  right  to  bring  an  action  of  assumpsit  against  each  party 
whose  name  appeared  on  the  note,  either  as  maker  or  indorser, 
and  to  have  separate  executions  on  his  judgments,  but  payment 
by  any  one  was  a  discharge  of  the  debt,  or  a  levy  of  the  money 
out  of  the  property  of  any  one,  was  also  a  discharge  of  the  others. 
Since  the  statute,  the  action  must  be  joint  instead  of  several,  and 
the  execution  is  accordingly.  But  even  the  form  of  action  is  not 
changed,  assumpsit  being  still  the  appropriate  i*emedy.  If  the 
party  be  entitled  to  the  same  remedy  now  that  he  was  before  the 
statute,  how,  I  would  ask,  is  the  obligation  of  the  contract  im- 
paired? His  remedy  is  neither  weakened  nor  changed.  The 
statute  takes  nothing  from  the  remedy.  He  still  has  his  right 
of  .addon  against  all  the  parties.  The  effect  of  the  act  is  to  de- 
stroy the  common  law  right  of  election  as  to  which  party  should 
be  sued,  and  now  if  suit  be  brought,  it  must  be  against  the 
whole.  Nothing  is  perceived  in  the  act  which  renders  it  obnox- 
ious to  the  constitutiomd  provision,  and  if  we  may  be  permitted 
to  speak  of  its  policy,  our  highest  commendation  is  invoked  for 
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it.  If  the  queBtion  stood  in  need  of  authorityy  we  conceive  it  to 
be  abundantly  sapplied  in  the  cases  cited. 

The  act  of  the  Ohio  legislature,  referred  to  in  the  case  cited  from 
1  Peters,'  is  similar  in  its  provisions,  and  the  supreme  court  of 
the  United  States  said  of  it,  that  it  *'  was  conceived  in  the  true 
spirit  of  distributive  justice;  that  it  violated  no  principle,"  and 
that  it  was  easily  introduced  into  practice.  The  act  of  the  New 
York  legislature  is  also  similar,  dififering  only  in  one  unimportant 
feature,  that  is,  in  declaring  the  contract  of  makers  and  indors- 
ers  to  be  a  joint  one,  instead  of  several.  From  this  provision 
it  would  have  followed  that  a  joint  action  might  have  been 
maintained  without  the  subsequent  provision  so  requiring  that 
it  should  be  brought.  We  therefore  conclude  that  there  is 
nothing  in  the  first  objection  taken  to  the  act. 

2.  We  believe,  also,  that  the  second  objection  to  the  act  is 
equally  untenable.  It  is  argued  that  the  legislature  have  not 
changed  the  contract,  and  that  it  is  still  purely  several.  If  this 
position  were  true,  it  would  still,  it  is  belived,  be  unimportant. 
The  distinction  between  a  joint  and  several  contract,  is  one 
taken  by  the  common  law,  and  when  taken,  it  has  its  influence 
in  dictating  the  remedy.  When  the  contract  v^as  several,  it  was 
more  consistent  that  the  remedy  should  also  be  pursued  sever- 
ally, and  as  a  common  law  principle  the  remedy  was  thus  made 
to  harmonize  with  the  contract.  But  both  these  are  mere  regu- 
lations of  the  common  law,  which  may  be  altered  at  pleasure;  and 
the  alteration  may  be  either  by  direct  declaration  of  the  legisla- 
ture, or  as  a  consequence,  the  alteration  of  the  one  necessarily  fol- 
lowing the  alteration  of  the  other.  Thus  when  the  legislature  of 
New  York  declared  the  contract  of  the  maker  and  indorsers  to  be 
joint,  the  consequence  necessarily  followed,  that  the  remedy 
was  to  be  pursued  against  them  jointly,  for  a  joint  contract 
gives  a  joint  remedy;  and  vice  versa,  when  a  joint  remedy  is 
given,  it  necessarily  makes  the  contract  joint  for  all  the  pur- 
poses of  that  remedy,  without  so  declaring  it  to  be.  The 
character  of  the  remedy  may  fix  the  character  of  the  contract, 
and  so  we  conceive  it  to  be  in  this  case.  When  the  legislature 
declared  that  but  one  suit  should  be  brought  against  all  the 
parties,  this  as  much  made  the  contract  joint,  as  though  it  had 
been  expressly  so  declared;  at  least  for  all  the  purposes  of  the 
remedy  given. 

But  it  is  also  said  that  by  the  act  the  parties  are  compelled  to 
plead  jointly,  and  have  but  one  plea.     The  answer  is  that  the 
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right  to  plead  aepaiatelj,  and  to  plead  double,  are  both  mere 
rights  conferred  bj  law,  and  the  law  may  change  them.  But 
the  rights  of  the  parties  are  not  abridged  by  this  provision,  for 
the  benefit  of  every  defense  that  they  could  have  made  by  special 
plea,  is  secured  to  them  under  the  plea  of  the  general  issue. 
The  object  of  eveiy  plea  is  to  enable  the  defendant  to  make  good 
his  defense.  If  the  legislature  secures  to  him  this  right  under 
a  given  plea,  he  is  as  completely  protected  as  if  he  were  at 
Uberty  to  plead  a  dozen  pleas.  The  mode  which  is  usually 
adopted  in  declaring  under  this  statute  is  a  practical  illustration 
that  it  may  be  e£fectually  carried  into  practice.  It  is  only 
necessary  to  state  the  execution  of  the  note  and  the  several 
indorsements,  as  in  the  common  form,  and  aver  a  general 
liability  and  non-performance,  and  the  right  to  recover  is  shown. 
All  the  appropriate  allegations  and  averments  are  easily  made. 
The  statute  is  certainly  an  innovation  on  the  common  law  doo< 
trine  of  contracts  and  of  pleading,  but  it  does  not  follow  from 
this  that  it  is  void.  It  is  the  business  of  legislation  to  improve 
on  the  defects  of  the  common  law,  and  however  much  we  may 
venerate  that  system,  our  veneration  can  not  extend  so  far  as  to* 
induce  us  to  protect  it  against  a  positive  enactment. 

The  judgment  must  be  reversed,  and  judgment  on  the  do- 
murrer  for  the  plaintiff. 

LioiSLATUSX  MAT  Vaby  thb  Rkmkdy  foF  the  enforcement  of  a  contract 
without  impairing  its  obligation:  Somnura  v.  Johiuon,  24  Am.  Dec.  604,  and 
note,  in  which  the  prior  casee  on  thia  subject  are  collected.  In  Hepburn  v. 
OwrtMj  32  Id.  761,  it  was  held  that  the  legislature  might  create  additional 
mnedies  in  favor  even  of  pending  actions. 


Newell  v.  Hameb. 

[K  HowABD,  684.] 
A  SUBSTT  18  HOT  DiSOUASOED  BT  A  VOLUNTABT  ReVOCABLS  iNDULOKirOB  tO 

the  principal  debtor  by  the  creditor. 

HOLDINO  UP   EXBCUnON  ON  FOBTHOOMINO  BOND  DOBS  NOT  DiSOHABOB  THB 

SuBBTT,  where  it  is  a  voluntary  act  upon  the  part  of  the  creditor,  for 
which  no  consideration  has  been  given;  though  during  the  time  that  the 
writ  \»  so  held  the  principal  debtor  becomes  insolvent. 
An  BxBcunoN  against  Sbvbbal  can  onlt  bb  Set  asidb  as  an  Entibett, 
and  can  not  be  quashed  as  to  one  defendant  and  left  in  force  as  to  an- 
other. 

/UDOICBNT  ON  FOBTHOOMINO  BOND  DOBS  NOT  DbSTBOT  RELATION  OV  PBINOF 

PAL  AND  SuBBTT,  existing  between  the  parties  to  the  bond. 


41ft  NswELL  V.  Haheb.  [Ifisai 

Appeal  from  Yaxoo  oircait.  Ezeoation  iflmied  in  Febnmy, 
1838,  in  faror  of  defendants  on  a  judgment  against  NewdL 
Properiy  was  levied  upon  theieander,  and  a  forihooming  bond 
given  l^  Newell  therefor,  with  appellant  Pierce  as  his  snrefy. 
The  bond  was  forfeited,  and  execution  was  tiiereafter  issued  on 
it  in  July,  1838.  This  execution,  und^*  instructions  from  de- 
fendants, was  held  up  by  the  sheriff.  These  instructions  wei^e 
contained  in  a  letter  to  the  sheriff  directing  him  to  "  hold  the 
execution  in  our  &yor  against  Camp  P.  Newell,  Esq.,  until 
further  orders  from  us;  Mr.  Newell  has  agreed  to  deliver  us 
cotton  in  payment."  After  the  return  day  of  this  writ  had 
passed,  another  execution  was  issued  on  the  bond,  which  was 
levied  upon  and  satisfied  out  of  the  projierty  of  appellant  Pierce. 
Upon  the  return  of  this  writ,  appellant  moved  that  it  be  quariied 
upon  grounds  appearing  in  the  opinion.  Appellant  offered  to 
prove,  in  support  of  the  motion,  that  at  Ae  time  the  instructions 
to  hold  up  the  original  execution  were  given,  Newell  w&s  solventy 
and  that  pending  the  time  during  which  the  execution  was  so 
held  up  he  had  become  insolvent.  The  other  facts  of  the  ease 
appear  from  the  opinion.    The  motion  was  denied. 

Thompson,  for  appellant. 

O.  S.  Yerger,  contra. 

By  Court,  Tbotteb,  'J.  It  is  a  well-settled  principle,  that  if  a 
creditor  by  an  agreement  with  the  principal  debtor  enlarges  the 
time  of  payment  without  the  consent  of  the  surety,  the  latter  ia 
thereby  discharged:  3  Meriv.  272;'  10  Johns.  591;'  2  Bro.  0. 
C.  579;'  17  Johns.  389;'  2  Yes.  jun.  540.*  Such  power  is  de- 
nied to  the  creditor  upon  the  clearest  reasons  of  policy  and  jus- 
tice. It  is  in  effect  a  violation  of  the  terms  of  the  contract  by 
which  the  surety  became  bound,  and  is  certaruly  a  breach  of 
good  faith.  A  mere  voluntary  indulgence  to  the  debtor,  how- 
ever, is  not  within  the  policy  of  this  rule,  and  abridges  none  of 
the  rights  of  the  creditor.  There  must  be  a  positive  and  bind- 
ing agreement;  and  for  this  purpose  it  must  be  based  upon  some 
new  and  valuable  consideration,  which  is  sufficient  to  tie  up  the 
creditor,  and  prevent  him  from  asserting  any  remedy  during  the 
time  for  which  the  indulgence  has  been  given.  This  is  settled 
in  nearly  all  the  oases  which  have  just  been  referred  to;  and  has 
been  so  decided  in  every  case  when  the  question  has  been  directly 
presented  for  the  consideration  of  the  court.     This  interferes 

1.  ScmutU  T.  Bowartk,  2.  S^Ukbone  r.  Warren.  8.  Nisbtt  t.  AnM. 

4.  King  T.  Satdwin;  8.  C,  8  Am.  Deo.  41S.  S.  Rut  ▼.  Barin^toii. 
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wiih  none  of  the  rights  of  the  Bnrety,  and  can  not  {nrerent  hini 
from  a  resort  to  anj  prescribed  remedy.  He  may  arrest  the  in- 
dulgence so  giTen  by  a  demand  upon  the  creditor  to  sue,  after 
irhich  it  can  be  continued  only  at  the  risk  of  the  creditor.  Thus 
in  the  case  of  McKenmfB  Executors  t.  Waller ^  1  Leigh,  436,  it 
-was  proven  that  Waller,  the  principal  debtor,  had,  at  the  time 
the  execution  in  that  case  was  issued,  property  in  his  possession 
amply  sufficient  to  satisfy  the  whole  amount  of  the  debt.  That 
the  sheriff  was  about  to  levy  on  it,  when  the  creditor  at  the 
earnest  solicitation  of  the  principal  debtor,  consented  to  give 
indulgence,  which  was  done  without  the  knowledge  or  consent 
of  the  surety*  The  sheriff  was  instructed  not  to  levy  the  exe- 
cution until  the  plaintiffs  should  see  him.  The  execution  was 
accordingly  returned  "  not  executed,  by  order  of  the  plaintiffs." 
The  debtor  subsequently  removed  the  greater  part  of  his  prop- 
erty. The  officer  in  consequence  of  this  was  unable  to  make  the 
amount  of  the  execution  out  of  the  property  of  the  principal, 
and  for  the  residue  levied  the  process  on  the  property  of  the 
surety.  On  this  state  of  facts  he  sought  to  be  relieved  in  equify, 
and  filed  his  bill  for  an  injunction,  but  the  court  without  hesi- 
tancy refused  his  application. 

In  the  case  of  Alcock  v.  HiU,  4  Leigh,  626,  the  execution 
which  was  against  the  principal  and  sureties  in  a  forthcoming 
bond  was  suspended  by  the  directions  of  the  plaintiff,  ''tmtil 
further  orders."  The  surety  insisted  that  he  was  discharged, 
because  he  had  not  consented  to  the  indulgence.  But  the  court 
held  that  he  was  not.  It  is  there  said,  that  to  constitute  an 
agreement  for  extending  the  time  of  payment,  which  shall  be 
sufficient  to  discharge  the  surety,  four  things  are  necessary:  1. 
A  consideration,  for  without  it  a  promise  to  indulge  is  not  bind- 
ing; 2.  A  promise  to  indulge;  3.  That  the  promise  should  not 
be  altogether  indefinite,  for  an  indefinite  promise  is  nugatory; 
and  4.  That  the  surety  has  not  assented.  The  principle  of  these 
cases  is  fully  recognized  in  all  the  authorities,  and  is  decisive  of 
the  case  at  bar.  The  agreement  was  of  no  benefit  to  the  debtor, 
since  the  creditor  could  arrest  the  indulgence  at  any  hour,  it 
being  entirely  indefinite  as  to  time.  The  surety  was  not  there- 
fore prejudiced,  because  the  plaintiffs  had  reserved  the  power  to 
press  the  collection  of  the  debt  whenever  the  surety  might  re- 
quest them  to  do  so,  or  their  interests  might  demand  it.  It  is 
not  necessaiy  to  consider  whether  the  agreement  in  this  case 
was  founded  on  a  good  consideration,  as  it  is  manifest  that  the 
promise  was  nugatory,  as  the  order  was  liable  to  be  revoked  at 
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any  moment.  But  we  do  not  think  there  "was  any  binding  con- 
sidexation.  If  the  cotton  had  been  actually  delivered  to  the 
plaintiffs,  it  would  be  different;  as  it  was  a  mere  promise  to  de- 
liver in  future,  however,  we  think  it  was  as  much  as  if  the  debtor 
had  promised  the  money  due  on  the  execution  at  some  future 
time.  It  is  not  like  the  case  of  a  partial  payment  in  consider- 
ation of  forbearance  for  the  residue.  Neither  of  the  parties  to 
this  agreement  could  support  an  action  upon  it.  The  promise 
of  indulgence  was  of  no  benefit  to  Newell,  because  it  was  in- 
definite and  open  to  a  revocation  by  Hamer  &  Oo.  at  any  mo- 
ment. The  promise  to  deliver  the  cotton  contained  in  this 
written  agreement  was  therefore  not  binding  on  Newell,  because 
it  was  without  consideration. 

This  being  the  case,  it  is  unnecessary  to  notice  the  other 
groimd  assumed  in  the  argument  by  the  counsel  for  the  appel- 
lants. Which  is,  that  though  the  agreement  in  this  case  is  not 
sufficient  to  bring  it  within  the  general  rule  by  which  the  surety 
is  discharged,  yet  it  is  in  fact  such  a  positive  act  of  interference 
by  the  creditor  as  amounts  to  a  fraud  upon  his  rights.  We  do 
not  think  so.  This  is  clearly  no  more  than  the  case  of  a  volun- 
taiy  extension  of  time  to  tiie  debtor,  granted,  as  it  appears, 
with  the  hope  and  in  the  expectation  that  the  debt  would  be 
paid  as  promised,  by  a  delivery  of  cotton,  which  would  super- 
sede the  necessity  of  exposing  the  property  of  Newell  to  the 
hazard  of  a  sacrifice  by  a  sale  under  the  hammer  of  the  sheriff. 
This  was  no  fraud  upon,  or  violation  of  any  of  the  rights  of  the 
surety,  since  the  terms  of  the  indulgence  left  him  at  liberty  to 
stop  it  whenever  he  saw  proper.  If  these  views  be  correct,  it 
was  surely  quite  unnecessary  in  the  court  below  to  hear  proof 
as  to  the  solvency  of  Newell  at  the  date  of  the  instructions  to 
suspend  the  execution.  The  application  of  Pierce  was  not  to 
be  decided  by  that  criterion.  His  exemption  from  liability  on 
his  contract  depended  on  the  nature  of  the  agreement,  and  its 
tendency  to  prejudice  his  rights.  In  the  language  of  the  court, 
in  the  case  of  SaiUy  v.  Elmore,  2  Paige's  Oh.  499,  '*  there  must 
be  some  arrangement  or  dealing  between  the  principal  debtor 
and  creditor  which  operates  as  a  fraud  upon  the  surety."  A 
mere  consent  to  delay  payment  can  not  be  so  considered.  We 
are  hence  of  opinion,  that  upon  principle,  as  well  as  authority, 
there  is  no  grotmd  for  tiie  relief  which  has  been  applied  for  by 
the  surety  in  this  case. 

It  may  be  proper  to  notice  an  objection  which  has  been  taken 
by  the  ootmsel  for  the  appellees  to  the  relief  asked  for,  before 
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dosing  tliiB  opinion.  It  is  said  that  the  motion  to  quash  the 
ezeoation  conid  not  be  sustained,  whatever  title  to  relief  Pierce 
may  have.  For  the  execution  is  an  entire  thing,  and  can  not  be 
set  aside  as  to  one  defendant  and  remain  good  as  to  the  other. 
It  is  undoubtedly  coirect  to  say,  that  on  a  judgment  against  two, 
the  execution  must  be  against  both,  for  it  must  follow  the  judg* 
ment.  We  are  accordingly  of  opinion,  that  the  surety  should 
have  resorted  to  some  other  mode  to  obtain  the  relief  which  he 
claimed.  It  has  been  lurged  that  Pierce  ceased  to  stand  in  the 
relation  of  a  sureiy,  after  the  judgment  on  the  bond,  but  we  are 
not  of  that  opinion.  The  cases  which  have  been  already  cited 
from  1  Leigh,  436,  and  4  Id.  626,  as  well  as  the  case  of  Eeid  y. 
Watts,  4  J.  J.  Marsh.  440,  were  precisely  like  the  present,  and 
the  relation  of  sureiy  was  held  to  continue. 
Let  the  judgment  be  a£5rmed. 


Jones  v.  Gommeboial  Bank  of  Columbus. 


(6  HowAXD,  43.] 
An  iNJTTNonoN  MAT  BB  DISSOLVED  at  any  stage  of  a  cause. 
Equitt  may  Oiunt  Nbw  Trials  at  Law  and  enjoin  judgments,  the  exeon* 
tion  of  which  would  be  against  conscience. 

JUDOMSNT  WHICH  APPXABS  FBOM  THX  ReOORD  TO  HAVB  BBBN  TaKBN  WITH- 
OUT NoncB  to  the  defendant  of  the  pendency  of  the  action  is  a  nullity. 

Though  thb  Rboobd  Show  Notiob,  Equity  may  Enjoik  a  Judgment 
where  the  defendant  has  been  prevented  by  unavoidable  circumstanoet 
from  making  a  defense,  or  where  the  judgment  has  been  obtained  through 
fraud. 

Rbturk  or  Sbrticb  ot  Pboobss  by  Shkritf  will  not  preclude  defendant 
from  showing  that  he  had  no  notice  of  the  action. 

Bill  in  equity,  seeking  to  enjoin  a  judgment  at  law.  From 
the  bill  it  appeared  that  in  December,  1836,  complainant  bor- 
rowed from  S.  Pearl  seyen  thousand  dollars.  As  eyidence  of 
the  indebtedness  he  indorsed  a  bill  of  exchange  drawn  by  S. 
Pearl  on  D.  Pearl.  Subsequently,  before  the  maturity  of  the 
bill,  relying  upon  the  representations  of  Pearl  that  he  yet  held 
the  bill,  complainant  paid  him  one  thousand  one  hundred  dol- 
lars, which  he  desired  credited  on  the  bill.  When  the  bill  fell 
due  it  was  dishonored  and  protested,  and  afterwards  the  defend- 
ant, the  holder  of  the  bill,  instituted  proceedings  thereon  at  law. 
which  erentuated  in  a  judgment  against  S.  Pearl  as  drawer  ot 
the  bill,  and  against  complainant  and  one  other  as  indorsers 
thereof.    The  bill  averred  that  the  proceedings  in  this  action 
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were  wiihont  the  knowledge  of  compkinanty  he  being  tiien  out 
of  the  state,  that  he  was  not  served  with  process,  and  that  to 
faiB  best  belief  no  copy  of  the  capias  had  been  left  at  his  resi* 
idence.  That  the  defendants  were  informed  by  complainant  of 
the  &cts  of  the  case,  and  were  requested  to  credit  a  payment  of 
one  thousand  one  hundred  dollars  on  the  judgment,  but  that 
fliey  had  refused.  Complainant  sought  an  injunction  against 
defendant's  proceeding  further  in  support  of  his  judgment,  and 
prayed  that  he  be  allowed  to  plead  in  the  action  at  law.  An 
injunction  granted  was  subsequently  dissolved,  while  an  issue 
nsed  by  a  demurrer  to  the  bill  was  before  the  court  undisposed 
of.    The  other  facts  appear  from  the  opinion. 

-  Howard,  for  the  appellant. 

lEvauB  and  Harrison,  conira. 

By  Court,  Tbotteb,  J.  The  appellant  assigned  two  errors 
in  the  decree:  1.  It  was  made  on  motion,  and  before  any  an- 
swer filed.  2.  That  there  was  an  issue  in  law  tmdisposed  of, 
-which  was  raised  by  the  demurrer,  which  had  been  previously 
.filed. 

It  is  a  well-settled  rule  of  chancery  practice,  that  the  gianir 
ing  and  continuing  of  injunctions,  rest  in  the  sound  discretion 
•  of  the  court,  to  be  governed  by  the  nature  of  the  case:  2  Johns. 
^Gh.  294;'  4  Id.  173.'  Hence  it  is  clear  that  the  injunction  may 
he  dissolved  in  any  stage  of  the  progress  of  the  cause,  either  be- 
fore the  filing  of  the  answer,  or  afterwards,  or  after  demurrer: 
:2  Madd.  211,  352,  362.  There  exists  no  doubt,  therefore,  of 
the  regularity  of  the  order,  and  of  the  power  of  the  chancellor 
to  dissolve  the  injunction;  and  it  only  remains  to  inquire 
whether  there  is  such  a  want  of  equiiy  on  the  face  of  the  bill  as 
to  authorize  the  decree  which  was  pronounced.  The  doctrine 
that  courts  of  chancery  have  the  power  to  grant  new  trials  at 
jaw,  or  to  restrain  the  execution  of  judgments  which  axe  against 
^conscience,  is  too  well  settled  to  require  the  aid  of  authority 
to  support  it.  We  take  it  to  be  a  principle  also,  no  less 
;  sanctioned  by  authority  and  the  great  principle  of  justice, 
that  a  party  can  never  be  held  bound  by  a  proceeding  against 
him,  of  which  he  had  no  notice.  If  it  were  otherwise,  the 
most  intolerable  oppression  and  injustice  might  readily  be  prac- 
ticed by  the  unscrupulous,  the  fraudulent,  and  the  dishonest. 
Hence  in  all  judgments  it  must  be  shown  that  the  party  had 
notice  of  the  suit,  and  an  opportunity  to  contest  the  validity  of 
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the  title  of  the  plaintiff.  If  the  record  famishes  evidence  thai 
the  judgment  was  upon  an  ex  patie  jnroceeding,  it  affords  no 
proof  of  the  liability  of  the  defendant,  and  is  itself  a  nullity. 
If  notice  is  shown  by  the  record,  it  is  still  competent  for  the- 
party  to  show  that  the  judgment  has  been  obtained  by  fraud,  or 
that  by  some  unavoidable  circumstance  he  was  prevented  from. 
Toaldng  his  defense.  Therefore  it  has  been  determined,  that  if 
a  party  has  a  good  defense  at  law,  but  has  been  prevented  from 
using  it  by  fraud  or  accident,  unmixed  with  any  fault  or  negli- 
gence on  his  part,  a  court  of  equity  will  relieve  him  by  granting 
a  new  trial,  or  by  a  perpetual  injunction:  2  Story's  Eq.  174. 
Thus  when  judgment  has  been  obtained,  and  the  defendant  has- 
afterward  found  a  receipt  for  the  debt,  he  has  been  afforded  re- 
lief in  chanoeiy:  Id.  179.  In  this  case  the  appellant  had  no- 
notice  of  the  suit  at  law.  This  allegation  is  positively  and  dis- 
tinctiy  made,  and  would  seem  to  bring  this  case  within  the  gene- 
nd  rule  that  no  one  shall  be  held  bound  by  a  proceeding  with- 
out notice.  As  the  appellant  avera  his  absence  from  home  ai 
the  time  the  writ  purports  to  have  been  served,  it  is  not  neees- 
sacily  contradictory  of  the  return  of  the  officer,  to  say  that  he- 
had  no  notice.  The  statute  authorizes  service  of  the  writ  by 
leaving  a  copy  at  the  residence  of  the  defendant,  if  he  is  absent. 
It  has  been  held  in  many  cases,  that  the  return  of  the  officer  is 
oidj  prima /acie  evidence  against  the  defendant:  4  Conn.  426.'* 
If  this  be  so  in  cases  where  personal  service  is  required,  ii 
should  for  much  stronger  reasons  be  so  held  in  this  state,  under 
the  mode  of  servixig  writs  under  our  statota.  A  man  might 
otherwise  be  ruined  by  an  unjust  and  fraudulent  proceeding 
against  him  in  his  absence. 

Let  the  decree  of  the  court  below  be  revezBed,  and  the  in* 
junction  reinstated* 

Equitt  wUiL  Bbusvb  AaAXHsi  A  JimoicsMT  whara  a  del«iiM  to  the  mdtiaa 
hiiB  been  prevented  by  ficMid,  or  anavoidable  accident:  Taneeif  v.  Dcwner,  1& 
Am.  Dec.  35. 

JcTDOMKirrs,  WHSir  Vomt  See  AUen  v.  fftmtmgtont  16  Am.  Deo.  702  r 
ilmo&l  T.  iSfMldf,  90  Id.  669;  i2eaciM(;  v.  iVieep  19  Id.  162;  Dem  r.  Alberttan^ 
22  Id.  719. 
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WiLLIAMB  V.  CbXTTOHEB. 

[6  noWABD,  71.] 

A  Bono  Dxlivsbed  with  a  Biank  Lsrr  for  insertion  of  amoont,  it  nol 
the  deed  of  the  party  signing;  nor  will  it  become  so  unless  there  is  a  re- 
delivery thereof  after  the  blanks  have  been  filled  by  sonuyone  propeily 
authorized. 

AuTHOBiTT  TO  Fiix  IN  THB  BLANKS  OP  A  Dkxd  Can  not  be  given  by  paioL 

Ebbob  to  Yazoo  cirouit. 

O.  8,  and  J.  8.  Yerger,  for  the  plaintiff  in  error. 

BaUaile  and  Forrester ,  contra. 

By  Court,  Tbotteb,  J.  The  question  to  be  decided  in  this 
case,  arises  from  the  facts  stated  by  the  plaintiff  in  error,  in  the 
plea  of  non  est  factum,  which  was  filed  by  him  in  the  court  be- 
low. The  proceeding  againjst  him  was  on  a  forthcoming  bond, 
which  had  been  executed  by  him  and  others,  to  H.  L.  Crutcher, 
and  he  avers  that  the  bond  was  signed  and  sealed  by  him  in 
blank,  as  to  the  penalty  and  the  amount  of  the  execution  under 
tirhich  it  was  taken,  and  that  they  were  afterwards  filled  up  with- 
out his  knowledge,  and  that  there  was  no  redelivery  thereof  after 
this  was  done.  The  plaintiff  below  demurred  to  the  plea,  and 
the  court  sustained  the  demurrer. 

It  is  a  well-settled  rule  of  the  common  law,  that  a  deed  deliv- 
ered in  blank,  is  no  deed;  and  if  the  blanks  are  afterwards 
filled,  there  must  be  a  redelivery.  In  doing  this,  however,  no 
formality  is  requisite;  and  if  the  obligor  authorizes  another  to 
complete  the  deed,  by  filling  the  blank,  and  he  does  so,  and 
then  delivers  it  as  the  deed  of  the  obligor,  it  will  bind  the  lat- 
ter. In  the  application  of  this  rule,  however,  the  courts  appear 
to  have  experienced  much  difficulty.  When  the  authority  of 
the  agent  is  conferred  by  deed,  his  power  is  undoubted.  By  the 
common  law,  as  it  was  understood  anterior  to  the  decision  of 
the  case  of  Texira  v.  Evans,  by  Lord  Mansfield,  cited  in  1  Anst. 
228,  the  power  of  the  agent  for  that  purpose  could  only  arise  by 
deed:  1  Com.  777.  In  that  case  a  different  rule  was  established; 
and  it  was  held  that  a  parol  authority  to  fill  a  blank  in  a  bond 
for  the  payment  of  money,  by  inserting  the  proper  sum,  was 
binding.  And  upon  the  authority  of  that  case,  it  has  been  de- 
termined in  Pennsylvania  and  in  New  York,  that  a  bond  so 
filled  up  and  delivered  is  good.  In  the  case  Ex  parte  Kerurin,  8 
Cow.  118,  the  appeal  bond  was  drawn  with  a  blank  as  to  the 
judgment;  and  the  obligor,  at  the  time  of  signing  it,  gave  aver* 
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bal  authority  to  the  sureiy  to  ascertain  the  amount,  insert  it, 
and  deliver  the  bond,  which  was  done;  and  it  was  held  to  be 
good  on  the  anthoriiy  of  Lord  Mansfield,  in  Tsxira'a  case. 
Woolly  Y.  Constardf  4  Johns.  60  [4  Am.  Dec.  246],  was  decided 
on  the  same  authoriiy.  The  court  there  say,  that  though  the 
blanf  be  material,  yet  if  it  is  filled  with  the  consent  of  the 
obligor,  ib  will  be  obligatory.  And  as  the  verdict  in  that  case 
found  such  to  be  the  fact,  the  court  gave  judgment  against  the 
obligor.  The  same  reasoning  is  adopted  by  the  court  in  WUey 
T.  Moor  ei  oZ.,  17  Sei^.  &  B.  438.  The  bond  in  that  case  was 
left  with  the  judge  in  blank,  with  the  express  instructions  of 
the  obligor  to  fill  it  up.  The  same  principle  is  in  efiect  main- 
tained by  the  same  court,  in  Sigfried  v.  Levan^  6  Id.  308  [9  Am. 
Dec.  427]. 

The  principle  of  these  decisions  is,  that  a  deliveiy  of  the  deed, 
bj  an  agent  expressly  authorized  to  do  so,  by  the  obligor,  is 
equiyalent  to  a  deliveiy  by  the  principal,  and  tlutt  this  authoriiy 
may  be  by  parol.  In  most  of  the  states,  however,  the  courts 
have  adhered  to  the  doctrine  laid  down  in  Comyn,  that  such 
authority  is  not  sufficient.  Thus,  in  the  case  of  QHbert  v.  An- 
Ihony,  1  Yerg.  69,  it  was  held,  by  the  supreme  court  of  Ten- 
nessee, that  a  bond  signed  and  sealed  in  blank,  with  a  verbal 
authority  given  at  the  time  to  fill  it,  is  void,  unless  redelivered 
or  acknowledged  by  the  obligor.  The  court  put  the  decision  on 
the  familiar  reasons  of  the  common  law,- as  it  is  found  in  Shep- 
pard,  Plowden,  and  Coke,  which  makes  deeds,  from  the  delibera- 
tion and  solemnity  with  which  they  are  supposed  to  be  made, 
higher  evidence  than  parol  contracts.  And,  therefore,  that  to 
permit  the  execution  of  deeds  to  depend  on  verbal  testimony, 
•nd  ihe  imperfections  of  human  memory,  was  at  war  with  the 
policy  of  the  rule.  In  a  subsequent  case  the  same  question  was 
decided  in  the  same  way:  1  Yerg.  149.'  In  Kentucky,  the  court 
of  appeals  have  decided  the  question  in  accordance  with  the 
opinion  of  the  court  in  Tenessee:  3  Bibb,  361;'  6  Mon.  25.'  It 
has  been  similarly  determined  in  Virginia:  1  Wash.  73.*  In  the 
case  of  HarrvB  v.  Tinnan^^  4  Band.  177,  there  was  a  blank  bond, 
as  to  the  penaliy ,  which  was  filled  after  the  signing  and  delivery. 
And  it  was  urged  that  the  signing  and  delivery  of  a  bond  in 
blank,  is  an  implied  authoriiy  to  fill  it  up.  But  Ihe  court  would 
not  allow  this  doctrine.  In  Byers  v.  McLanahan,  6  Gill  &  J. 
250,  the  court  in  Maiyland  lay  the  rule  down  as  Sheppard  does, 

1.  W^ftmt  ▼.  Ofnermr;  S.  0„  %i  Am.  Deo.  44a  2.  Lotkcart  ▼.  BobarU. 

a.  Bankf^  lAmuiMuy,  Penick,       4.  A»b€rr}fy,0€Momaf,       6.  ^arraonv.  Tiemtmu 
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in  his  Touohsbnia.  And  ihai  a  TaUd  deed  can  not  be  made  bj 
writing  it  oyer  a  ngnatoie  and  seal  upon  a  blank  or  empty  Bheei 
of  paper. 

In  South  GaroEna  they  have  held  the  same  doctrine:  1  Hill's 
S  C.  267.  In  the  case  of  Davenport  y.  Slei^,  2  Der.  &  B. 
381  [31  Am.  Deo.  420],  the  defendant  executed  and  delrreied  a 
bond  in  blank  to  an  agent,  with  a  verbal  authority  to  fill  the  blank 
and  deliver  it  to  the  obligee,  and  this  was  held  not  to  be  the 
bond  of  the  principal,  although  it  was  in  proof  that  he  had  Bubsfr> 
quentlj  declared,  in  the  absence  of  the  bond,  that  he  approved 
the  delivery.'  In  that  case,  Judge  Buffin  notices  the  case  of 
IJsanra  v.  Ewms,  which  sanctioned  the  first  inroad  upon  the  an- 
cient rule,  and  the  cases  which  have  followed  its  authority,  and 
regards  the  principles  they  establish  as  highly  dangerous  in  their 
consequences.  And  indeed  it  seems  to  be  difficult  to  resist  the 
force  of  his  argument,  that  if  caixied  out,  they  must  end  ulti- 
mately in  a  total  destruction  of  the  distinction  between  deeds  aa 
evidence  of  title,  and  mere  parol  contracts. 

In  the  case  of  The  United  States  v.  Nelson  and  Myers^  2  Brock. 
64,  Judge  Marshall  gave  the  subject  a  vezy  full  and  careful 
examination,  and  reviewed  all  the  cases,  after  which  he  con- 
cluded that  such  a  bond  is  void.  In  that  case  blanks  were  left 
when  the  bond  was  signed  and  sealed,  and  they  were  afterwards 
fiUed;  but  it  did  not  appear  that  any  authority  was  given  by  the 
obligors  for  that  purpose,  or  that  after  that,  it  was  acknowl- 
edged or  redelivered.  It  was  found  by  the  special  verdict^ 
however,  that  the  defendants  at  the  time  of  signing  and  sealing 
the  paper,  well  knew  that  it  was  to  serve  as  the  bond  of  the 
obligors  for  the  duties  of  paymaster  of  the  United  States  army; 
and  it  was  hence  insisted  that  an  authority  to  fill  the  blanks  might 
be  implied.  But  the  chief  justice  held  otherwise,  and  main- 
tained that  no  such  authority  could  be  implied,  or  be  otherwise 
obligatory,  and  that  a  verbal  authority  would  not  bind.  The 
weight  of  authority  is  evidently  on  the  side  of  this  decision^ 
and  we  feel  constrained  to  adopt  tiie  rule  which  it  establishes,, 
and  apply  it  to  the  present  case.  It  is  certain  that  some  incon- 
venience may  occasionally  arise  under  its  operation,  but  it  is 
better  that  such  should  be  submitted  to  in  a  few  cases  than  that 
the  whole  country  should  be  exposed  to  the  dangers  of  fiaud, 
perjuiy,  and  the  mistakes  of  memoiy,  which  are  inevitable, 
even  with  the  most  upright  men.  Entertaining  these  views,  we 
feel  satisfied  that  the  plea  presents  a  valid  objection  to  a  zecov- 
eiy  upon  the  bond;  and  that  therefore  the  demurrer  should 
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have  been  oTerraled.  Tbis  ivms  the  proper  judgment  under  the 
anthoriiy  eren  of  the  cases  in  Pennsylvania  and  New  York. 
For  in  bH  those  cases  it  is  held  to  be  a  proper  subject  for  the 
inquiry  of  the  jury,  whether  the  proof  made  out  a  proper  sign* 
ingy  sealing*  and  delivery  of  the  deed.  This  was  so  held  in  the 
case  in  8  Cow.  118,  and  in  the  case  in  4  Johns.  60. 

The  i^etom  made  by  the  sheriff,  ttiat  this  bond  was  taken  and 
forfeited,  can  not  preclude  the  defendant  from  denying  its 
validity.  The  law  which  makes  the  return  of  the  officer  con- 
clusive, applies  to  the  execution  and  return  of  process;  and  it 
has  been  decided  by  numerous  and  highly  respectable  author- 
ities, to  be  only  prima  fade  evidence  in  that  case.  The  reaM>ns 
upon  which  many  of  the  courts,  however,  have  held  it  to  be  con- 
clusive between  the  parties,  can  not  apply  to  the  case  of  de^^ 
or  bonds:  2  Leigh,  157.' 

The  judgment  must  therefore  be  reversed,  and  judgment  ren- 
dered for  the  defendant. 


Bond  Exxcuted  with  Blank  Left  fob  Insertion  of  its  amount  is  not  a 
deed,  nor  can  the  blank  be  filled  so  as  to  bind  the  obligor,  by  one  anthorized 
by  paarol:  DaivenpCfri  ▼.  Sleight,  31  Am.  Deo.  420,  and  note,  in  which  the  prior 
cases  in  this  aeries  are  collected.  An  instance  of  the  Pennsylvania  doctrine, 
which  is  otherwise,  is  afforded  by  Van  Amringe  v.  Morton,  34  Id.  617,  hold- 
ing that  where  a  blank  left  in  a  deed  has  been  filled  by  one  unauthorized,  who 
tiiereapon  delivers  it,  his  act  may  be  ratified  by  an  acceptance  by  the  grantor 
of  the  purchase  money. 


Ain)EBSOK  V.  Burnett. 

[6  HOWABD,  165.] 

RmuKKHTATiONS  A3ts  NOT  FRAUDULENT  IF  THSiB  Falsitt  was  known  to  the 

party  to  whom  they  were  made. 
WaxxHEa  Bjbpbeskntatioks  Amount  to  a  Fraud  or  to  a  Warbantt  is  a 

question  the  determination  of  which  b  within  the  province  of  the  jury. 

Dbkf  upon  a  bill  executed  by  defendant  to  secure  the  payment 
of  the  purchase  money  of  certain  lota  in  the  town  of  Aberdeen^ 
sold  by  plaintiff  to  defendant.  The  defense  insisted  that  plaint- 
iffs fraudulently  and  falsely  represented  in  their  printed  adver- 
tisement offering  the  prox)erty  for  sale,  that  Aberdeen  was  situ- 
ated at  the  head  of  nav^tion  on  the  Tombigbee  river,  whereas 
in  fact  that  river  was  navigable  for  twenty  miles  above  Aberdeen. 
The  other  facts  of  the  case  appear  from  the  opinion. 

O.  S,  Terger,  for  the  plaintiffs  in  error. 

Cocke,  contra. 

1.  KUtff  V.  SimUh, 
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By  Couti,  Tbotteb,  J.  The  errors  mainly  relied  on,  are  as- 
signed on  the  refusal  of  the  court  to  give  the  instructions  asked 
by  the  plaintiflEs.  These  instructions  involve  two  questions:  1. 
Whether  a  warranty  or  representation  which  is  known  to  both 
parties  to  be  untrue,  can  form  the  foundation  of  an  action;  2. 
And  whether  the  representations  contained  in  the  printed  publi- 
cation read  in  evidence  to  the  jury  amount  to  a  warranty,  or  a 
mere  expression  of  opinion  or  simple  affirmation. 

1.  The  true  rule  appears  to  be,  that  "  the  seller  is  liable  to  an 
action  of  deceit  if  he  fraudulently  misrepresent  the  qualiiy  or 
condition  of  the  thing  sold  in  some  particulars  of  which  the 
buyer  has  not  equal  means  of  knowledge  with  himself:"  2  Kent, 
882.  But  it  is  believed  to  be  a  well-settled  principle  of  the  law, 
that  if  the  defect  complained  of  was  open  equally  to  the  observa- 
tion of  both  parties,  it  is  not  embraced  by  a  warraniy  even 
against  all  defects,  nor  any  representation  of  the  vendor.  It 
was  upon  this  ground  held,  that  if  a  horse  is  warranted  sound, 
and  yet  has  some  visible,  palpable  defect,  which  can  readily  be 
discovered  by  a  prudent  vigilance  and  attention,  the  buyer  can 
not  ground  an  action  upon  the  warranty  on  account  of  such  de- 
fect. So  if  a  house  be  sold  and  is  warranted  to  be  in  a  state  of 
repair,  the  vendee  can  not  complain  if  the  house  have  no  roof. 
And  in  accordance  with  these  principles,  it  has  been  determined 
that  if  a  party  purchase  an  estate  concerning  which  he  knew 
false  representations  had  been  made  by  the  vendons  he  can  not 
take  advantage  of  these  either  at  law  or  in  equity:  Sug.  Vend. 
283.  And  in  the  case  of  Dyer  v.  Hargrave,  10  Yes.  jun.  505, 
when  an  estate  was  described  as  lying  within  a  ring  fence,  but 
which  did  not  answer  that  description,  the  chancellor  determined 
that  the  purchaser  was  precluded  from  insisting  upon  that  as  an 
objection  to  complete  the  contract,  as  he  had  lived  in  the  neigh- 
borhood of  the  estate  all  his  \ife,  and  knew  the  situation  of  it 
The  variance  of  the  actual  condition  of  the  estate,  from  that  de- 
scribed, was  the  object  of  sense,  and  the  purchaser  must  have 
known  whether  the  farm  did  lie  in  a  ring  fence  or  not.  These 
principles  fully  authorized  the  first  instruction  which  the  court 
was  asked  to  give  the  jury,  "  that  if  they  believed  the  defendant 
had  a  full  knowledge  of  the  condition  or  situation  of  the  town 
in  regard  to  the  subject  of  the  representation  that  he  could  not 
complain  if  it  was  false."  Surely  a  man  can  not  complain  of  a 
false  representation,  unless  it  has  been  the  means  of  deceiving 
him.  It  vras,  therefore,  as  we  conceive,  enor  in  the  court  to 
refuse  the  charge. 
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2.  The  second  question  presented  for  our  consideration  may 
be  considered  as  disposed  of  in  the  obserrations  already  made. 
The  representations  contained  in  the  printed  publication  could 
not  of  course  amount  to  a  fraud  if  they  were  known  to  be  false 
by  the  defendant.  Taken  however  disconnected  from  the  other 
point  in  the  instructions,  we  are  inclined  to  the  opinion  that 
the  court  properly  refused  the  instruction  secondly  asked  for. 
It  was  too  general,  and  was  requiring  of  the  court  to  assume 
the  proTinoe  in  part  of  the  juxy.  The  question  whether  the 
representations  of  the  plaintiffs  amounted  to  a  fraud  was  one 
which  belonged  to  the  juiy,  whose  province  it  was  to  respond  to 
it  in  view  of  all  the  circumstances  of  the  case. 

If  it  was  the  design  of  the  counsel  in  urging  this  instruction 
to  obtain  the  opinion  of  the  court  whether  the  representations 
referred  to  amounted  to  a  warranty  or  an  opinion  merely,  it  was 
still  equally  proper  for  the  court  to  refuse  it.  For  this  is  like- 
wise a  question  for  the  jury,  who  are  required  to  decide  it  in 
reference  to  the  intention  of  the  vendor:  Kirdey  v.  FUtqHUrick,  4 
How.  61;  19  Johns.  290;"  8  Cow.  25.*  For  the  error,  how- 
ever, in  refusing  the  first  instruction,  the  judgment  must  be 
reversed,  and  a  vernre  de  novo  awarded. 


Frauduueiit  Rxfrbsbntations. — ^The  cases  of  Bell  ▼.  Eendenon,  6  How. 
813,  and  Andermm  v.  HUl,  12  Smed.  4b  M.  683,  again  presented  to  the  court 
questions  as  to  the  fraudulent  or  innocent  character  of  the  representations 
made  by  the  vendors  of  lots  in  Aberdeen  by  means  of  the  advertisements  re- 
ferred to  in  the  opinions.  In  the  first  of  these  cases  it  was  decided  that  the 
statements  of  the  advertisement  that  the  town  was  at  the  head  of  steamboat 
navigation,  and  that  it  had  a  fair  prospect  of  a  railroad  to  Pontotoc,  were  but 
representations  intended  to  draw  attention  to  the  town,  and  were  of  facts  in 
relation  to  which  every  person  should  rely  upon  his  own  judgment,  as  the 
means  of  ascertaining  their  truth  was  so  easy.  ^ 

In  Anderson  v.  Hill  the  additional  fact  was  presented,  that  upon  the  day 
of  sale  a  certain  lot  fronting  on  the  river  was  reserved  as  a  depot  for  the  in- 
tended railroad.  The  raUroad  being  subsequently  abandoned,  the  depot  lot 
was  sold,  thereby  changing  the  character  of  the  lot  in  its  immediate  rear  to 
that  of  a  back  from  that  of  a  front  lot,  and  depriving  it  of  value  as  a  business 
lot,  for  which  it  had  been  purohased.  The  defense  of  fraud  was  allowed. 
Both  of  these  cases  cite  the  principal  case.  It  is  also  cited  in  Cariwright  v. 
Carpenter^  7  How.  337,  to  the  point  that  false  representations  which  have 
Induced  a  person  to  act  to  his  detriment  will  afford  a  cause  of  action. 

1.  Chaymtm  v.  JtaitA;  B.  O^  10  Am.  Dm.  937.  9.  Dv^—  v.  Mi 
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Bank  of  thb  Umtced  States  v.  Patton. 

[S  HOWAMD,  300.] 

Ebbob  Libs  vbom  as  Obdbb  Dbhtiko  Motion  to  Quash  an  execution. 

FoRVEiTiTRB  OP  FoBTHOOUiNO  BoND  amoonts  to  &  satisfactioii  of  the  on^mtJt 
judgment. 

FoBTHOomNO  Bond  can  not  bb  Avoided  by  showing  that  there  was  no 
original  judgment  to  sustain  the  execution  under  which  the  property  waa 
leried  upon,  for  the  redelivery  of  which  the  bond  was  given. 

Ebbob  to  Adams  circuit.  On  a  capias  sued  out  by  the  bank 
of  the  United  States  against  Patton,  appeared  an  indorsement 
by  him:  *'  I  hereby  confess  a  judgment  in  favor  of  the  plaintiffs 
in  this  suit,  for  the  sum  of  eleven  thousand  eight  hundred  and 
eighiy-fivo  dollars  and  forty-seven  cents,  to  bear  interest,"  etc. 
At  the  April  term,  1837,  it  further  appeared,  from  the  records 
of  the  court,  that  George  B.  Girault,  attorney  in  fact  for  de- 
fendant Patton,  appeared  in  open  court  and  *'  confessed  judg- 
ment in  favor  of  the  president,  directors,  and  company  of  the  bank 
of  the  United  States,  for  the  sum  of  eleven  thousand  eight  hun- 
dred and  eighiy-five  dollars  and  forty-seven  cents,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from  the  date 
hereof,  April  14,  1837."  Subsequently  Ajieri/acias  issued  from 
the  court  below  in  favor  of  the  directors,  company,  etc. ,  of  the 
United  States  branch  bank  at  Natchez,  directing  the  sheriff  to 
make  the  sum  of  eleven  thousand  eight  hundred  and  eighty-five 
dollars  and  forty-seven  cents,  which  amount  the  execution  re- 
cited said  branch  bank  had  recovered  against  defendants, 
and  also  to  make  the  costs  of  suit  taxed  at  fourteen  dollars 
and  twenty-five  cents.  A  forthcoming  bond  was  executed  to 
the  branch  bank  of  the  United  States  to  release  the  property 
levied  upon^under  this  writ.  This  bond  being  subsequently  for- 
feited, execution  issued  thereon  in  favor  of  the  branch  bank  of 
the  United  States.  Defendant  moved  to  quash  this  execution. 
The  points  principally  relied  upon  were  these,  that  though, 
as  appears  above,  Patton  confessed  judgment,  no  judgment  was 
actually  entered  up,  and  therefore  the  execution  which  issued 
in  favor  of  the  bank  was  a  nullity.  Moreover  the  confession  of 
judgment  was  in  fayor  of  the  bank  of  the  United  States,  whereas 
the  execution  issued  in  favor  of  the  branch  bank  of  the  United 
States,  that  because  of  these  facts  there  was  no  proper  founda- 
tion for  the  forthcoming  bond,  which  was  void  and  could  sustain 
no  execution.  That  no  such  corporation  as  the  branch  bank  of 
the  United  States  existed;  and  other  objections  which  appear  in 
the  opinion.     The  court  below  denied  the  motion. 
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Z>.  O.  Mayes  and  Winchester ,  for  the  plaintiff  in  error. 

ZIontgomery  and  Boyd,  for  the  bank. 

By  Conrty  Tbottkb,  J.  A  preliminary  objection  has  been 
taken  by  the  counsel  for  the  bank,  that  the  judgment  of  the 
•court  below  is  not  open  to  review  or  error.  That  no  appeal  or 
writ  of  error  will  lie  from  an  opinion  or  judgment  sustaining  or 
refusing  a  motion  of  this  kind.  We  are  aware  that  it  has  been 
so  decided  in  some  of  the  other  states;  but  it  has  been  uniformly 
held  otherwise  in  this  state,  both  in  the  old  supreme  court  un- 
der the  constitution  of  1817,  and  in  this  court  in  several  cases 
which  have  been  brought  befoxe  it:  Walk.  175/  216/817;'  2 
How.  852;*  8  Id.  1.*  The  practice  of  allowing  writs  of  «rror  in 
such  cases,  is  therefore  too  well  settled  to  be  disturbed,  unless 
some  stronger  ground  is  offered  against  it  than  has  yet  been  pre- 
sented to  the  court  From  the  record  in  this  case  it  appears, 
that  at  the  April  term  of  the  circuit  court  of  Adams  county,  in 
the  year  1837,  the  bank  of  the  United  States  obtained  a  judg- 
ment against  Matthew  D.  Patton,  for  the  sum  of  eleven  thou- 
sand eight  hundred  and  eighty-five  dollars  and  forty-seven  cents. 
A  writ  of  Jieri  facias  was  issued  upon  the  same,  which  was  lev- 
ied on  certain  slaves,  and  a  bond  for  the  deliveiy  of  the  prop- 
erty given  by  Patton  and  the  other  plaintiffs  in  error.  The  bond 
was  forfeited,  and  returned  so,  together  with  the  execution,  to 
the  court  from  which  it  issued.  On  the  first  day  of  Decem- 
ber of  the  same  year,  an  execution  was  issued  against  Patton, 
and  all  the  securities  in  the  bond.  This  writ  was  returned  lev- 
ied on  certain  lands  described  in  the  sheriff's  return.  On  the 
fourth  day  of  May,  1838,  a  venditioni  exponas  was  issued;  and 
at  the  October  term  following,  which  was  the  term  for  the  re- 
turn of  the  venditioni  exponas,  the  plaintiffs  submitted  to  the 
court  a  motion  to  quash  the  execution,  which  was  overruled. 
The  motion  was  urged  upon  two  grounds:  1.  That  there  was  no 
judgment  against  Patton  to  support  the  execution;  and  2.  If 
there  was,  it  was  in  favor  of  the  bank  of  the  United  States, 
whereas  the  execution  was  in  favor  of  the  branch  bank  of  the 
United  States,  at  Natchez,  etc.  The  error  relied  on,  is  the  judg- 
ment of  the  court  upon  the  motion  to  quash  the  execution.  The 
same  grounds  which  were  relied  on  below,  have  been  insisted 
upon  in  this  court,  and  urged  with  great  zeal  and  force.  The 
eonfidence  expressed,  and  no  doubt  felt  by  the  able  and  experi* 
«nced  xx)imsel  for  the  plaintiffs,  in  the  soundness  of  the  princi* 


1.  Simsmfi  t.  WStqma.  9.  Buttin  r.Vomiom,  8.  Latn* t.  Skntk, 

4  Arddb4tid  ▼.  Jndtntm.  6.  JUeva  t.  Bunikam,  8  Id.  SB. 
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plefl  upon  which  he  has  Asked  for  a  reversal  of  ihe  judgment  in 
this  case,  as  well  as  its  great  importance  to  the  parties  and  the 
country,  have  led  us  to  a  veiy  careful  examination  of  the  ques- 
tions which  have  arisen  for  our  decision. 

When  this  case  was  before  us  at  a  former  term,  it  was  exam- 
ined on  briefs  and  written  arguments  merely,  and  it  was  then 
decided  mainly  upon  the  authority  of  former  adjudications  of 
this  court.  The  case  of  Weather^  y.  Proby,  1  How.  98,  seemed 
to  us  a  case  which  fully  embraced  this,  and  we  were  accordingly 
governed  by  it.  That  case  decided  the  limits  within  which,  in 
questions  of  this  sort,  the  inquiries  of  the  court  must  be  confined. 
It  put  the  original  judgment  and  execution  entirely  out  of  the 
question.  Begarding  that  case,  too,  as  falling  within  the  set- 
tled rules  of  this  court,  as  we  understood  them,  for  more  than 
twenty  years,  we  did  not  think  it  then  necessary  to  express  at 
length  our  reasons  for  concurring  in  its  conclusions,  or  to  criti- 
cise upon  its  reasoning.  We  were,  therefore,  much  gratified  when 
our  attention  was  called  to  this  subject  again,  upon  the  reargu- 
ment  of  this  cause,  and  especially  at  the  very  learned  and  scien- 
tific analogies  of  the  questions  involved.  Considering  the  fact 
of  the  frequent,  nay,  almost  every  day's  recurrence  in  our  cir- 
cuit courts,  of  cases  similar  to  the  present,  it  is  surely  very  de- 
sirable to  the  whole  country  that  it  should  b^  determined  upon 
groimds  well  understood,  and  under  the  guide  of  the  best  lights 
which  can  be  had.  Thus  admonished  of  the  importance  of  our 
duties,  and  sensible  of  the  great  responsibiliiy  under  which  we 
act,  we  have  approached  the  labors  before  us  with  every  disposi- 
tion to  diligence,  industry,  and  patience.  So  that  whether  our 
concliisions  be  right  or  not,  we  shall  at  any  rate  be  consoled 
by  the  conviction  that  they  are  the  result  of  the  best  investiga- 
tion of  the  subject  we  have  had  in  our  power  to  bestow. 

As  the  decision  of  this  cause  at  the  last  term,  turned  prin- 
cipally upon  the  preliminary  question  of  the  power  of  the  court 
to  extend  its  inquiries  to  any  proceedings  which  occurred  anterior 
to  the  forfeiture  of  the  delivery  bond,  we  have  deemed  it  proper 
to  consider  and  settle  that  point  before  we  notice  the  other 
questions,  for  that  we  take  to  be  the  main  inquiry  before  us. 
Delivery,  or  as  they  are  more  generally  termed  forthcoming 
bonds,  for  property  levied  on  by  an  execution,  are  unknown  to 
the  common  law.  They  are  creatures  of  statutory  hiw,  and  to 
the  law  of  their  creation  we  must,  therefore,  look  for  the  defini- 
tion of  their  character,  and  their  operation  upon  the  rights  of 
the  parties.    By  the  act  of  1827,  which  was  a  modification 
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merely  of  the  act  of  1822,  the  sheriff  or  other  officer  is  required, 
upon  the  levy  of  an  execution  upon  personal  property,  if  ten- 
dered, to  take  a  bond  mth  sufficient  security  from  the  debtor, 
payable  to  the  creditors,  reciting  the  service  of  such  execution, 
and  the  amount  due  thereon,  in  a  penalty  equal  to  double  the 
amount  of  such  execution,  etc.,  with  condition  to  have  the  same 
property  so  IcTied  on  forthcoming  on  the  day  of  sale  thereof,  or 
to  suffer  the  same  to  remain  in  the  possession  of,  and  at  the  risk 
of  such  debtor  until  that  time;  and  if  the  owners  of  such  prop- 
erty, or  defendant  in  the  execution,  shall  fail  to  deliver  up  the 
same  according  to  the  condition  of  the  bond,  etc.,  such  sheriff 
or  other  officer  shall  return  the  bond  so  forfeited,  with  the  exe- 
cution, to  the  court  from  which  the  same  issued,  on  the  return 
day  thereof;  and  every  bond  which  shall  be  forfeited,  shall  have 
the  force  and  effect  of  a  judgment,  and  execution  shall  issue 
against  aU  the  obligors  thereon,  etc.  The  object  of  this  law 
was  to  relieve  the  debtor  from  the  inconvenience  of  parting  with 
the  possession  of  the  property,  and  the  expense  of  taking  care 
of  it  between  the  levy  and  sale  day.  It  is  an  indulgence 
granted  to  him.  But  this  was  not  to  be  done  at  the  hazard  of 
the  creditor,  and  the  law  is  therefore  cautious  to  provide  for  the 
security  of  the  latter,  by  exacting  good  security  for  a  compliance 
with  the  condition  of  the  bond.  If  the  property  is  delivered, 
the  creditor  is  not  injured,  the  execution  will  then  sell  it;  if  it 
is  not,  his  remedy  is  upon  the  bond,  which  then  by  the  opera- 
tion of  the  statute  acquires  the  character  of  a  judgment.  The 
creditor  has  lost  the  lien  of  the  old  judgment,  but  he  is  amply 
compensated  by  the  new  and  more  comprehensive  lien  of  the 
statntoiy  judgment. 

Here  it  may  be  proper  to  pause  and  inquire  what  effect  the 
bond  might  have  had  upon  the  rights  of  the  creditor,  without 
the  further  provisions  of  the  statute  which  give  it  the  force  of  a 
judgment  after  a  breach  of  its  condition.  As  it  releases  the 
levy,  and  restores  the  property  to  the  debtor,  it  is  tantamount 
to  a  satisfaction  of  the  execution,  and  •the  creditor  would  be 
left  to  pursue  his  new  remedy  upon  the  bond.  In  the  case  sup- 
posed, the  bond  would  be  similar  in  its  character  to  a  replevin 
bond,  which  has  been  held  to  be  a  substitute  for  the  original 
judgment.  Thus  under  the  replevin  law  of  Virginia,  which  pro- 
vided that  if  the  property  taken  in  execution  did  not  sell  for 
two  thirds  of  its  appraised  value,  the  debtor  might  give  bond, 
with  security,  to  pay  the  debt  within  twelve  months,  it  has  been 
determined  that  if  the  money  is  not  paid  according  to  the  stipula- 
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tion  in  the  bond*  tlie  creditor  is  not  at  liberty  to  resort  to  a  new 
execution  on  the  old  judgment,  but  must  pursue  his  remedy  on 
the  bond.    This  was  settled  to  be  the  law  in  the  case  of  Dimdasi 
V.  Taylor y  2  Wash.  92/  and  the  court  quashed  the  second  execu- 
tion.   The  court  in  that  case  held  that  the  bond  was  the  saxne 
thing  as  levying  an  effectiTe  or  productive  execution;  it  was  in 
lieu  of  the  judgment,  and  operated  as  a  satisfaction.    It  was  no 
doubt  in  view  of  this  principle  that  the  fiamers  of  our  statute 
saw  proper  to  relieve  the  creditor  from  the  delay  and  expense  of 
a  second  suit  upon  the  bond,  by  giving  to  it  after  forfeLtorey  the 
force  of  a  judgment  against  all  the  obligors  thereon,  with  a 
consequent  right  to  have  execution  on  tiie  same,  and  also  to 
provide  that  no  security  should  be  taken  on  the  execution  which 
is  sued  out  upon  the  new  judgment.    Whilst  this  new  judgment 
is  in  force,  no  proceedings  can  be  had  upon  the  original  judg- 
ment.   The  securiiy  of  the  old  judgment  is  merged  in  the  higher 
securiiy  of  the  new  one.    It  is  the  same  in  principle  as  though 
a  second  judgment  was  had  in  an  action  of  debt  upon  the  old 
ji|dgment,  or  upon  the  bond  after  breach  of  its  condition. 
Hence  it  has  always  been  holden  that  the  statutory  judgment  on 
the  bond  satisfies  or  extinguishes  the  original  judgment.    This 
is  the  express  ground  of  tiie  decision  of  this  court  in  WUher- 
9poon  V.  Spring,  3  How.  60  [32  Am.  Dec.  310.] 

The  second  execution  was  set  aside  for  the  identical  reason 
assigned  by  the  court  of  appeals  in  Virginia,  in  Dundaas  v.  Tnn^ 
loTy  to  wit:  that  the  original  judgment  was  satisfied  by  the  levy 
of  an  effective  or  productive  executi<Hi.  The  decision  of  the 
court  in  Virginia  has  never  been  questioned,  so  far  as  we  are 
informed;  and  surely  the  principle  of  that  case  holds  with  far 
greater  force  when  applied  to  a  case  where  the  bond  has 
ripened  into  a  judgment  against  the  obligors.  These  views 
are  fully  and  very  ably  sanctioned  in  the  case  oi  Bamaay  v 
Luskf  3  Munf .  434,  which  arose  under  the  act  of  the  Virginia 
legislature  of  1769,  in  relation  to  f<M:thcoming  bonds;  the  pro- 
visions of  which  are  the  same  with  the  act  oi  this  state.  It  is 
said  that ''  if  the  bond  is  forfeited,  the  execution  is  completely 
at  an  end;  the  bond  assumes  a  new  character,  attains  the  dignify 
of  a  judgment,  and  becomes  the  foundation  of  a  new  proced- 
ure." And  the  same  principle  has  been  uniformly  recognized 
in  that  state,  whenever  the  question  has  been  presented  to  her 
courts:  Cooke  v.  Files,  2  Munf.  163;  Ihumman  v.  Ckiim,  2 
Wash.  189;  Eokkola  v.  Orakam,  1  Gall,  492. 

1.  ffayitr  r.  XHmAttt,  1  Wish.  M. 
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The  execution  is  thus  held  to  have  perfonned  its  functions, 
«nd  to  be  completely  at  an  end,  and  the  judgment  to  be  satis- 
fied, on  the  wcdl-settled  doctrine  of  the  common  law;  that  by  a 
levy  to  the  amount  of  the  execution,  the  defendant  is  discharged, 
and  the  creditor  has  no  remedy  but  against  the  sheriff:  1  Salk. 
322;^  and  that  the  judgment  is  discharged  by  a  seizure  on  a 
Jieri  facias:  1  Burr,  34.'  It  is  true,  that  if  the  bond  taken  by 
the  officer  proves  to  be  defective,  the  creditor  may  then  resort  to 
the  original  judgment,  and  is  not  confined  to  the  single  remedy 
at  law  against  the  officer.  But  as  the  legislature  have,  by  an 
express  provision,  secured  this  right  to  go  back  to  the  judgment, 
it  would  appear  that  they  were  at  least  apprehensive  that  with- 
out such  provision,  the  creditor  must  be  confined  to  his  remedy 
of  an  action  against  the  sheriff.  This  being,  as  we  conceive,  a 
well-established  doctrine,  the  question  arises  whether  the  cred- 
itor is  required  to  produce  a  regular  judgment  to  support  the 
proceedings  under  the  perfect  statutory  judgment.  Or  in  other 
words,  whilst  the  judgment  on  the  bond  is  in  force,  can  the 
process  resorted  to  by  the  creditor  to  enforce  it  and  get  execu- 
tion of  it  be  superseded  for  alleged  irregularities  in  the  original 
judgment?  Can  the  court,  on  a  motion  to  set  aside  the  execu- 
tion on  a  forthcoming  bond  judgment,  look  for  causes  to  sustain 
such  motion,  behind  the  bond  or  judgment  itself?  By  the  for- 
mer decisions  of  this  court,  this  new  judgment,  which  is  re- 
•corded  by  the  law  in  the  bond,  was  considered  as  possessing 
the  qualities  and  force  of  a  judgment  obtained  in  the  ordinary 
modes  of  proceeding.  Thus,  if  the  execution  is  not  sued  out 
within  a  year  and  a  day,  the  plaintiff  must  resort  to  a  scire 
Jacias,  quare,  etc. :  3  How  1.' 

This  decision  was  predicated  upon  the  proposition  that  there 
is  no  connection  between  the  proceedings  under  the  first  judg- 
ment and  those  under  the  second.  It  treated  the  original 
judgment  as  extinguished  and  satisfied.  And  this  was  the 
ground  of  the  subsequent  determination  in  the  case  of  WUher- 
-spoon  V.  Spring,  3  How.  60  [32  Am.  Dec.  310].  And  hence  it 
was  that  the  case  of  Weathersby  v.  Proby,  1  Id.  98,  limited 
the  inquiries  of  the  court  to  the  proceeding  on  the  bond;  and 
prohibited  the  parties  from  going  behind  it.  But  whilst  it  is 
<!onceded  that  the  court  can  not  go  behind  the  bond  to  inquire 
after  irregularities  merely  in  the  original  judgment,  it  may  never- 
theless inquire  whether  iliere  be  any  judgment;  and  that  Uiere  is  a 

wide  difference  in  this  respect  between  a  defective  judgment  and 

'  I.I  — ..^— ^ 

-1.  Clerk  ▼.  waken.  2.  Cooper  ▼.  ChUty,  8.  Meeoot  t.  Burham,  8  Id.  3S. 
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no  jadgment.  We  were  much  struck  with  the  force  of  this  argu- 
ment; for  if  the  original  judgment  be  the  foundation  of  the  ex- 
ecution and  bond,  it  appears  highly  reasonable  to  conclude,  that 
if  this  foundation  did  not  in  fact  exist,  if  there  was  no  judg- 
ment, all  proceedings  under  it  must  be  null  and  void.  And 
this  Tiew  of  the  object  appeared  to  be  fortified  by  the  consider- 
ation that  the  party  might,  notwithstanding  the  execution  and 
levy,  the  bond  and  its  forfeiture,  have  reversed  the  original 
judgment  on  error,  when  he  would,  of  course,  be  entitled  to  a 
restitution  of  all  his  rights,  or  to  a  supersedeas,  if  final  execution 
had  not  already  been  had. 

In  this  view  of  the  question,  the  argument  not  only  has  great 
weight,  but  appears  to  be  conclusiye,  for  it  is  difficult  to  appre- 
hend any  difference  in  the  effects  of  the  reversal  of  a  judgment 
on  error,  and  of  no  judgment  whatever.  But  upon  examina- 
tion, there  appear  to  us  to  be  several  insuperable  difficulties  in 
the  way  of  this  conclusion.  The  original  judgment  can  never 
be  revised  in  the  circuit  court,  being  the  same  court  with  con- 
current jurisdiction.  If  it  can  not  be  revised  in  a  proceeding 
ex  directo,  it  can  not,  of  necessity,  in  a  collateral  proceeding. 
Hence  it  would  seem  that  it  could  entertain  no  inquiry  in  r^ard 
to  the  original  proceedings.  It  could  not,  therefore,  examine 
the  judgment  merely  with  a  view  to  determine  what  might  be  the 
decision  upon  it  in  an  appellate  tribunal.  If  the  circuit  courts 
should  once  enter  upon  such  inquiries,  it  would  be  impossible  to 
define  the  boundaries  of  their  jurisdiction;  for  they  would,  in  all 
cases,  be  required  to  distinguish  between  defects  which  render 
the  judgment  merely  voidable,  and  cases  where  there  was  no 
judgment  at  all.  And  in  the  settiement  of  these  troublesome 
questions,  they  must  of  necessity  exercise  revising  powers.  In 
this  conflict  the  security  of  l^he  creditor  is  rendered  doubtful,  if 
not  worthless. 

In  the  next  place,  the  bond  contains  a  new  cause  of  action, 
which  accrues  from  the  day  of  its  forfeiture  against  the  original 
debtor  and  the  sureties.  This  cause  of  action  is  confessed  by 
the  obligors,  and  the  law  confers  upon  it  the  most  solemn  evi- 
dence of  a  debt,  by  giving  it  the  force  of  a  judgment.  To 
supersede  its  execution,  for  defects  in  the  original  proceedings, 
is  to  permit  the  party  to  contradict  his  own  deliberate  confee- 
sions,  and  to  surprise  the  creditor  with  objections  which  re- 
solve themselves  into  an  alleged  want  of  consideration  for  the 
bond.  A  circumstance  of  which,  from  the  veiy  nature  of  the 
objection,  he  must  have  been  apprised  when  he  executed  the 
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bond,  and  suffered  it  to  become  inyested  with  all  the  sanctions 
of  a  regolar  judgment.  To  permit  this  to  be  done,  would  effec- 
tually open  the  door  to  endless  litigation.  Some  buch  consid- 
erations as  these,  probably,  induced  the  legislature  to  provide, 
that  after  the  forfeiture  of  a  forthcoming  bond,  no  writ  of 
error  should  be  prosecuted  to  reverse  the  original  judgment. 
And  this  we  regard  as  a  complete  answer  to  the  argument 
of  the  plaintiffs,  bottomed  on  the  consideration  that  there  is 
no  original  judgment  against  M.  D.  Patton.  For  if  the  appel- 
late court  is  concluded  by  the  new  judgment  on  the  bond  in  a 
direct  proceeding,  surely  the  circuit  courts  are  concluded,  in  a 
mere  incidental  or  collateral  inquiry. 

In  the  views  thus  expressed,  we  have  much  confidence,  not 
only  upon  general  principles  of  reasoning  upon  the  provis- 
ions of  the  statute,  but  because  they  seem  to  us  to  be  sus- 
tained by  veiy  high  authority.  In  the  case  of  Edmonds  v. 
Oreen,  1  Band.  44,  we  understand  the  court  to  have  decided 
against  the  application  for  relief,  upon  the  principles  we  have 
laid  down.  In  that  case,  Edmonds  was  only  the  appearance 
bail  in  the  original  action,  and  yet  judgment  was  improperly  en- 
tered against  him  at  the  time  it  was  taken  against  his  principal. 
Execution  was  sued  out  against  him,  and  he  gave  a  forthcoming 
bond,  which  was  forfeited,  and  judgmeut  taken  against  him  and 
the  other  obligors.  He  applied  for  a  supersedeas^  and  alleged 
the  above  grounds,  but  the  court  held  that  he  could  not  be  re- 
lieved. It  is  true,  that  in  this  case,  there  was  a  formal  judg- 
ment of  the  court  against  Edmonds;  but  it  is  equally  true,  that 
the  judgment,  instead  of  being  the  conclusion  of  law,  from  the 
facts  contained  in  the  record,  was  a  conclusion  flatly  forbidden 
by  the  facts  before  the  court;  yet  the  court  held  him  bound  by 
the  judgment  on  the  bond.  In  Dovmman  v.  Downman^  2  Call, 
426,'  the  case  was  that  an  execution  was  issued  and  levied  upon 
the  property  of  a  person  not  a  party  to  the  original  proceedings, 
and  against  whom  no  judgment  was  rendered,  and  he  proposed 
to  prove  this  fact  to  the  court,  but  they  would  not  listen  to  the 
proof.  The  opinion  of  the  court  does  not  furnish  us  with  any 
reasoning;  but  whether  they  considered  it  inadmissible,  on  the 
ground  Uiat  he  was  concluded  by  the  admissions  in  the  forth- 
coming bond,  or  that  the  original  judgment  could  not  come  in 
question,  it  is  equally  applicable  to  the  case  at  bar.  Other 
cases  in  the  same  court  might  be  cited,  but  we  do  not  deem  it 

1.  2CaU.  607. 
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neoeesary.  Henoe  we  feel  constrained  to  acquiesoe  in  the  for- 
mer decisions  of  this  court  upon  this  question. 

In  Proby's  case,  the  original  judgment  was  more  defectiye  than 
the  one  against  Patton,  for  the  confession  mentioned  no  sum, 
and  it  was  rendered  with  conditions,  and  there  was  no  ''  award 
of  the  judicial  consequence  which  the  law  attaches  to  the  facts.'* 
Yet  it  was  holden  that  the  bond  and  its  forfeiture  concluded  the 
debtor  from  questioning  its  Talidify.  The  court  can,  therefore, 
only  inquire  whether  the  execution  in  this  case  is  conformable  to 
the  bond.  The  only  objection  to  this  is,  that  it  is  in  faTor  of  the 
"  branch  bank  of  the  United  States,  at  Natchez."  In  this,  how- 
ever, it  follows  the  recitals  in  the  bond.  We  think,  as  we  did 
when  this  case  was  formerly  before  us,  that  the  recital  of  the 
name  of  the  office,  or  branch  of  the  mother  bank,  where  it  is 
probable  the  debt  was  contracted,  instead  of  that  of  the  mother 
bank  itself,  neither  vitiates  the  bond  nor  the  execution. 

The  judgment  must  be  affirmed. 


The  Btatatory  judgment  on  a  forthcoming  bond  merges  and  sappUnti  the 
original  judgment  for  all  purposes;  therefore,  where  a  forthooming  bond  was 
given  and  forfeited,  the  lien  of  a  judgment  junior  to  the  original  judgment, 
bat  prior  to  the  forfeiture  of  the  bond,  will  tako  preoedenoe:  Brown  ▼.  Clarke^ 
4  How.  n.  S.  13.  So  a  release  bond  on  an  attachment  destroys  the  Uen,  and 
leaves  the  property  open  to  attachment  by  other  creditors,  and  the  sareties  on 
such  a  bond  can  not  claim  exemption  upon  the  ground  that  the  property  at- 
tadied  was  subsequently  again  attached:  Jones  v.  Peculey,  3  Green  (Iowa), 
65;  both  citing  the  principal  case.  In  €hod  v.  Martin^  2  Col.  292,  the  oonrt 
held  that  by  the  preponderance  of  authority,  a  decuion  npoo  a  motion  to  qnaah 
an  execution  was  not  a  final  judgment  which  might  be  reviewed  upon  writ  of 
error,  and  decided  in  opposition  to  the  principal  case.  The  case  is  also  cited 
in  McOlothUn  v.  Madden,  16  Kan.  469,  and  Allen  v.  JTart,  18  Gratt.  737. 

FoBVxrruiUB  or  Fobthoomino  Bond  amounts  to  satisfaction  of  the  original 
Jndgment:  JkuU  v.  Dixon,  26  Am.  Dec.  695;  WUhertpoon  t.  Sprimg,  32  Id. 

3ia 
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[6  HowABD,  296.] 

Whxbx  a  Note  Secured  by  Deed  of  Trust  is  Ebpulgbd  bt  Avothbb 
Note,  with  the  consent  of  all  the  parties,  such  new  note  being  similar  to 
the  original  in  all  respects  except  that  it  speoifiea  a  plaee  of  payment,  11 
will  also  be  secured  by  the  trust  deed. 

Appeal  in  chancery. 
Webber,  for  the  complainant. 
Taylor  and  Tarply,  contra. 
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Tbotteb,  J.  This  is  an  appeal  from  a  decree  of  the  court  of 
chancery.  The  material  facts  disclosed  in  the  bill,  answer,  and 
exhibits  are  the  following.  The  complainant  and  one  Abraham 
Whittaker  made  their  promissory  note  to  the  appellees,  N.  &  J. 
Dick  &  Co.,  dated  the  eighth  day  of  April,  1837,  and  payable 
on  the  first  day  of  January  following,  for  the  sum  of  nine  thou- 
sand four  hundred  and  ninety-four  dollars  and  fifty-six  cents. 
And  to  secvre  Utie  prompt  payment  of  the  same,  gave  a  deed  in 
trust  on  property,  with  an  authority  to  the  trustee  to  sell  the 
same  if  the  debt  was  not  punctually  paid.  A  short  time  after- 
wards, the  complainant,  at  the  request  of  N.  &  J.  Dick  &  Co., 
gave  a  new  note  for  the  same  sum,  due  at  the  same  time,  and  to 
the  same  persons,  making  the  latter  payable  at  New  Orleans. 
This  was  taken  in  lieu  of  the  first  note,  and  the  alteration  by 
which  the  money  was  to  be  paid  at  New  Orleans,  was  agreed  to 
by  the  complainant  and  the  other  maker,  for  the  accommodation 
of  the  payers,  who  resided  in  that  city.  The  complainant  seeks 
by  his  bill  to  enjoin  the  execution  of  the  deed  in  trust,  on  the 
sole  ground  of  this  alteration. 

We  do  not  deem  it  necessary  to  enter  into  a  detail  of  the  argu- 
ment on  this  question.  It  is  so  self-evident  as  to  be  incapable  of 
illustration.  The  alteration  was  made  with  the  consent  of  the 
complainant  expressly  given.  How  then  can  he  complain  of  it, 
or  ask  the  chancellor  to  displace  the  security  of  the  deed  in 
trust?  The  alteration  was  immaterial  at  any  rate.  It  only  des- 
ignated a  place  where  the  money  should  be  paid.  This  might 
have  been  done  by  a  memorandum  on  the  original  note,  as  that 
did  not  state  any  place  of  payment.  It  has  been  held,  that  if 
after  a  note  is  indorsed,  the  maker  write  a  place  of  payment  in 
the  margin  of  the  note,  or  under  his  name,  even  without  the 
consent  of  the  indorser;  or  if  after  the  acceptance  without  the 
consent  of  the  acceptor,  it  will  not  invalidate  the  note:  Bank  of 
America  T.Woodworth,  18  Johns.  315;  Marson  v.  Petit,  1  Camp. 
N.  P.  C.  82;  Bayley  on  Bills,  94.  The  complainant  has  urged 
no  ground  of  injury,  or  of  oppression  under  his  consent  volun- 
tarily given  to  make  this  alteration.  And  the  only  ground  of- 
fered for  the  interposition  of  the  cotui;  below,  is  the  ambiguous 
allegation  that  the  first  note  had  been  lifted  and  arranged. 

The  decree  must  be  afSrmed. 
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Stout  v.  Oalvbb. 

[6  MiMOUSi,  25i.] 

Kiw  Trial  will  kot  be  Granted  on  the  ground  that  the  party  applying 

was  Borprifled  by  his  oaase  coming  on  sooner  than  he  expected. 
A  General  Finding  bt  the  Jury  is  Sufficient  in  actions  of  auampnt. 

Appeal  from  the  Marion  circuit  court.  The  opinion  statei 
the  case. 

U.  WrigJUy  for  the  appellant. 

r.  L.  Anderson,  contra. 

By  Court,  Tompkins,  J.  Calrer  brought  his  action  of  assump- 
sit against  Stout  in  the  circuit  court  of  Marion  county,  and  judg* 
ment  being  given  for  him  in  that  court.  Stout  c^ppeals  to  this  court 
The  action,  as  above  stated,  is  assumpsit.  The  pleas  were  nan 
assumpsit  and  set-off.  The  finding  of  the  jury  is:  ''  We  of  the 
jury  find  for  the  plaintiff,  and  assess  his  damages  to  the  sum  of," 
etc.  Judgment  being  given  for  the  plaintiff,  defendant  moved 
for  a  new  trial,  having  filed  his  affidavit  of  merit,  and  alleging 
that  he  was  surprised  by  the  cause  coming  on  sooner  than  he 
expected;  that  he  had  believed  the  cause  was  set  for  trial  on  the 
third  day  of  the  term,  whereas  it  was  set  for  trial  on  the  first 
day  of  the  term.  The  ground  of  surprise  is  something  new;  it 
is  a  universally  admitted  principle  that  no  person  is  entitled  to  a 
new  trial  unless  he  has  used  due  diligence  to  procure  evidence. 
Apply  the  same  rule  to  the  present  case,  and  we  may  say  the  de* 
fendant  ought  to  have  walked  to  the  clerk's  office,  and  to  have 
seen,  on  the  docket  itself,  the  time  when  the  cause  was  set  for  trial. 
If  new  trials  are  to  be  granted  for  such  reasons  as  this,  trial  be- 
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comes  a  farce,  and  consequently  all  proceedings  to  obtain  a 
judgment  will  be  mere  nullities.  The  second  objection  taken  is 
that  the  juiy  has  not  found  all  the  issues  made.  The  finding  is 
for  the  plaintiff  generally;  according  to  the  practice  of  the  Eng- 
lish courts  such  finding  was  good:  See  Sellon's  Practice,  480, 
and  3  T.  B.  659;  the  case  is  Petrie  and  another,  Eafrs,  v.  Harv- 
nay.  The  action  was  assumpsit,  for  money  paid  by  testator  to 
the  use  of  the  defendant,  and  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiffs  as  executors.  The  de* 
fendant  pleaded  the  general  issue,  and  the  statute  of  limitations. 
The  court  held  that  the  omission  to  enter  up  a  verdict  on  the 
second  plea  was  a  mere  clerical  omission.  To  the  same  pur- 
pose, see  Woffard  v.  I%hel,  1  Bibb,  247,  251  [4  Am.  Dec.  633]; 
at  the  last  page  Judge  Bibb  cites  the  case  of  HawJca  v.  GrofUm, 
2  Burr.  698,  where  in  an  action  for  an  assault  and  battery,  upon 
the  issues  of  not  guilty  and  son  assault  de  mesne  the  juiy  found 
the  defendant  generally  guilty ''  of  the  trespass  within  written." 
The  court  upon  solemn  argument  held  unanimously  that  the 
finding  was  sufficient,  and  the  judgment  was  affirmed. 

But  the  apx>ellant  relies  on  three  cases  decided  in  this  court, 
to  sustain  him  in  his  objection  to  the  sufficiency  of  the  finding 
in  the  case  under  consideration,  viz. :  Jones  and  Jones  v.  bnede- 
cor,  3  Mo.  390;  Bogers  v.  Prait,  5  Id.  52;  and  Leak  v.  Elliott,^ 
which  last  has  been  twice  brought  into  this  court.  See  fourth  and 
fifth  volumes,  and  in  neither  volume  do  I  find  anything  decided 
that  bears  on  this  case.  In  the  case  of  Jones  and  Jones  v.  Snede- 
cor,  the  action  was  by  petition  and  summons,  a  statutory  rem- 
edy; the  defendant  pleaded  payment  and  set-off;  the  court, 
acting  as  a  jury,  found  that  the  defendants  were  indebted  to  the 
plaintiff  in  the  sum  of  two  himdred  and  twenty-one  dollars,  the 
debt  in  the  petition  mentioned,  and  then,  assessed  damages  for 
the  detention  thereof.  Jn,  Bogers  v,  Pratt  the  action  was  petition 
in  debt;  this  action,  since  the  decision  of  Jones  and  Jones  v. 
Snedecor,  had  been  a  little  modified  by  law,  but  the  change  was 
more  in  name  than  in  substance.  The  pleas  in  this  last  case 
were  no7i  assumpsit  and  set-off.  The  court,  again  acting  as  a 
jury,  finds  for  the  plaintiff  the  sum  of  three  hundred  and  fifty- 
two  dollars,  etc. ,  the  debt  in  the  said  petition  mentioned.  In 
both  of  these  cases,  the  finding  of  the  court  excludes  the  idea  that 
the  jury  had  taken  into  consideration  at  all  the  plea  of  set-off; 
whereas  in  the  case  now  tmder  the  consideration  of  this  court, 
the  finding  is  for  the  plaintiff  generally,  a  finding  perfectty  con- 

1.  4  Mo.  446.  and  S  Id.  208;  8. 0.,  83  Am.  Deo.  814. 
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sisteiit  witli  fhe  idea  that  the  jiuy  had  considered  the  defend- 
ant's plea  of  set-ofF,  and  had  come  to  the  conclusion,  that  ha 
was  not  entitled  to  anj  credit  on  that  plea.  The  authontiea 
cited  from  the  English  and  Kentucky  books  show  that  in  sneb 
cases  the  finding  is  well  enough  to  support  a  judgment. 

The  judgment  of  the  circuit  court,  for  the  reasons  above  giTcn^ 
ought,  in  mj  opinion,  to  be  aSSrmed,  and  Judge  Napton  con- 
curring in  that  opinion,  it  is  a£Srmed. 

MoGntx,  J.,  dissenting.  In  this  case  I  am  of  opinion  that 
the  set-off  was  not  considered  by  the  coiurt,  and  for  that  reason 
the  judgment  ought  to  be  reversed. 


Neougencb  OB  SoBPRiSE  AS  A  GROUND  FOR  Nbw  Trial. — ^The  prinoipal 
case  was  followed  in  Steigera  v.  Darbf/,  8  Mo.  680,  and  has  been  cited  as  an 
authority  for  the  position  that  negligence  of  an  attorney  in  failing  to  attend 
to  a  case  is  not  ground  for  a  new  trial,  in  Florez  v.  Uhrig,  35  Id.  520;  Nor- 
mandaer  v.  Hiteheoek,  40  Id.  181;  Wright  ▼.  SalUbury,  46  Id.  28.  As  to  how 
far  accident  or  surprise  ia  ground  for  a  new  trial,  see  j?e6ee  ▼.  Bank  of  New 
York,  3  Am.  Deo.  353;  Ford  r.  Ford,  12  Id.  587;  Blake  v.  JJowe,  15  Id.  681; 
Bamee  v.  Milne,  24  Id.  422;  Beebee  v.  Roberts,  27  Id.  132. 


Gabson  v.  Blaeet. 

[8  MsMOUBl,  2TS.] 

MoBTGAOi  WTTH  A  PowsR  iM  THE  MoRTOAOXR  TO  Sell  on  Certain  oonditfa— 
is  valid,  and  a  sale  under  it  wiU  be  held  good  if  the  conditions  are  oon* 
formed  with. 

Ebbob  to  Marion  county.    The  opinion  states  the  case. 

T.  L,  Anderson,  lot  the  plaintiff  in  error. 

U,  Wrightf  contra. 

By  Coiurt,  ToMnoNS,  J.  Carson,  as  administrator  of  Stephens* 
brought  his  action  of  ejectment  against  Anderson  in  his  life- 
time; the  death  of  Anderson  being  suggested  on  the  record, 
Blakej  and  Lore  were  made  parties  as  administrators.  The 
judgment  of  the  circuit  court  was  given  in  favor  of  the  defend- 
ants, and  to  reverse  that  judgment,  Carson  prosecutes  this  writ 
of  error  in  this  court.  The  evidence  in  the  case  is,  that  in  the 
life-time  of  John  Anderson,  one  George  McDaniel  became  the 
security  of  said  Anderson  for  the  sum  of  one  thousand  dollars, 
and  that  Anderson  wishing  to  secure  said  McDaniel  from  any 
loss  on  that  account,  executed  to  him  a  mortgage  for  the  land 
here  sued  for,  with  a  power  to  McDaniel  himself,  to  sell  the 
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pzemises  on  certain  conditions  in  the  mortgaged  deed  men- 
tioned. McDaniel  sold  the  land,  and  Joseph  Stephens,  the 
plaintiffs  intestate,  became  the  purchaser.  It  is  not  contended 
thafr  the  conditions  prescribed  in  the  mortgage  deed  have  not 
been  complied  with.  The  only  contested  point,  is  whether 
the  mortgagor  can,  consistently  with  law,  constitute  the  mort- 
gagee a  trustee  for  the  purpose  of  selling  this  land,  to  raise 
money  to  pay  the  debt  due  to  the  mortgagee  himself  from  the 
mortgagor.  On  the  part  of  the  defendants  in  error  it  is  con- 
tended: 1.  That  under  our  law,  a  mortgage  with  a  power  of  sale 
in  the  mortgagee  is  void.  2.  That  the  only  method  of  obtaining 
title  to  the  mortgaged  premises  is,  with  us,  by  a  sale  under  a 
petition  for  a  foreclosure.  The  act  conoemiug  mortgages,  of 
February  18, 1826,  found  in  digest  of  1825,  p.  693,  proyides, 
that  in  all  cases  of  mortgages  of  land,  etc.,  where  the  mort- 
gagee, hifi  executors,  administrators,  or  assigns,  shall  file  a  peti- 
tion in  the  office  of  the  clerk  of  the  circuit  court  of  the  county 
where  the  mortgaged  premises  lie,  against  the  mortgagor,  or  his 
heirs,  ezecutors,or  administrators,  etc.,  setting  forth  the  instru- 
ment of  writing  containing  the  mortgage,  and  praying  that  the 
equity  of  redemption  may  be  foreclosed,  and  the  mortgaged 
premises  sold  to  satisfy  the  amount  then  due,  the  clerk  shall  is- 
sue a  summons  requiring  the  defendant  to  appear,  etc.;  the 
cause  then  proceeds,  as  do  other  causes  in  the  circuit  court, 
with  this  exception,  that  no  sale  shall  be  made  within  nine 
months  after  filing  the  petition. 

Thence  it  is  inferred  that  iu  every  case  of  a  mortgage  the 
mortgagee  must  proceed  by  filing  his  petition  in  the  circuit 
court  to  procure  a  sale  of  the  mortgaged  premises;  this  is,  in  my 
opinion,  a  mistaken  view  of  the  legislative  will.  No  restrictions 
are  imposed  by  law  on  the  power  of  alienating  lands  in  Missouri. 
On  the  contrary,  as  they  are  here  easily  obtained,  every  facility 
is  afforded  to  the  owner  to  alienate,  in  order  that  they  may  bet- 
ter serve  his  purposes,  when  he  thinks  he  can  better  his  condi- 
tion by  alienating,  and  our  legislature  have  interposed  to  remove 
many  of  the  obstacles  which  the  courts  of  chancery  in  England, 
by  their  own  authority,  have  created,  to  prevent  a  forfeiture  of 
the  mortgaged  premises  by  a  failure  of  the  mortgagor  to  pay  the 
money  due  on  the  mortgage  at  the  appointed  day.  It  is  true,  as 
contended  iu  argument,  that  the  law  still  deprives  the  borrower 
of  money  of  the  power  to  bind  himself  to  pay  a  greater  interest 
than  ten  per  cent,  per  year,  and  might,  perhaps,  with  equal  pro- 
priety, restrain  the  power  of  alienating  lands;  but  the  legislative 
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power  has  not  deemed  it  expedient  to  do  so,  it  has  simply  declared, 
that  when  the  mortgagee,  etc  ,  shall  file  the  petition,  these  pro- 
ceedings to  enable  him  to  collect  his  money,  shall  take  place, 
leaving  individuals  at  liberty  to  settle  their  own  business  after 
their  own  way,  when  they  choose  so  to  do.  For  neither  the 
sheriffs  nor  the  clerks  appear  to  be  such  &vorites  with  the  leg- 
islature, that  mortgagor  and  mortgagee  should  be  compelled  to 
go  into  court  in  order  to  contribute  to  their  emoluments,  nor 
does  the  policy  of  our  constitution  and  laws  render  the  support 
of  a  landed  aristocracy  so  necessary,  that  courts  of  law  here, 
should,  like  the  courts  of  chancery  in  England,  outstrip  the  leg- 
islature in  zeal  to  restrain  the  alienation  of  real  estate.  It  not 
appearing  then,  that  this  mortgage  deed  was  improperly  ob- 
tained by  McDaniel,  from  the  deceased,  John  Anderson,  tiie  in- 
testate of  the  defendants  in  error,  I  see  no  reason  why,  in  a 
court  of  law,  it  should  not  be  held  valid.  The  regularity  of  the 
proceedings  under  the  deed  of  mortgage  has  not  been  ques- 
tioned. The  judgment  of  the  circuit  court  ought  then,  in  my 
opinion,  to  be  reversed;  the  president  of  the  court  concurring  in 
that  opinion, 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Napton,  J.,  dissenting.  I  am  not  satisfied,  that  in  this  state, 
a  person  should  be  allowed  to  unite  in  himself  the  character  of 
mortgagee  and  trustee  with  powers  of  sale;  the  practice  has  ob- 
tained in  England,  but  has  grown  up  in  comparatively  modem 
times.  The  same  practice  has  been  sanctioned  by  legislative 
provision  in  New  York,  but  has  been  repudiated  in  Virginia  for 
reasons  which  appear  to  me  entitled  to  great  weight.  Deeds  of 
trust  have  so  commonly  obtained,  in  this  country,  as  to  enable 
the  creditor,  who  is  desirous  of  avoiding  the  delays  of  procur- 
ing a  foreclosure,  to  attain  all  the  ends  of  a  security  without  a 
resort  to  court.  But  in  those  deeds  the  creditor  can  not  unite 
in  himself  the  inconsistent  character  of  trustee.  I  incline, 
therefore,  to  the  opinion  that  the  judgment  be  afSrmed. 


PowsB  OF  Salb  is  Mobtqaob,  Effect  of:  See  Bergen  v.  BenneU^  2  Am. 
Dec.  281;  DoditOe  v.  Leuris,  11  Id.  389;  WiU(m  v.  Tro^,  14  Id.  458,  and 
note,  478. 
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EeTEH  v.  WlLSOlT. 

[6  MlMOUBZ,  485.] 

FkKMaKDiiras  at  Law,  Imbtftuted  wtthoxtt  ant  AuTHOBirr  £iobi  the  per- 
■on  in  whose  name  they  are  condaoted,  should  he  diiniiflied. 

AiTOBNXT  MAT  BE  RxQuiRXD  TO  Show  BOMB  AuTHOsnT,  either  written  or 
▼erhal,  upon  a  suitable  suggestion  of  the  facts. 

Absknck  of  Client  fbom  the  State  fob  Nine  Teabs  fumishet  a  good 
reason  for  requiring  an  attorney  to  produce  his  authority. 

Witness  Ukintentionallt  DisoBsriNa  Order  of  the  Court  ezoluding 
witnesses  from  oonrt-room,  should  not  be  incapacitated  from  testifying, 
where  neither  the  party  to  be  benefited  by  his  testimony  nor  his  counsel 
was  privy  to  the  disobedience. 

Appeal  from  Boon  circuit  court    The  opinion  states  the  case. 

Leonardy  for  the  appellant. 

KirUey^  contra. 

By  Court,  Napton,  J.  Keith  commenced  an  action  of  debt 
against  Elisha  Lambert  in  the  Boon  circuit  court,  returnable  to 
the  November  term,  1838,  and  attached,  upon  making  the  neces- 
sary affidavit,  three  slaves  and  other  personal  property,  as  the 
property  of  Lambert.  At  the  return  term,  leave  was  given  to 
James  Wilson  to  interplead  in  the  cause,  and  an  interplea  was  ac- 
cordingly filed,  claiming  the  property  levied  on,  upon  which  issue 
was  taken.  At  the  April  term,  1839,  the  cause  was  continued 
at  the  instance  of  Keith,  and  afterwards  at  the  August  term, 
1839,  before  the  trial  came  on,  Keith  moved  the  court  to  refuse 
leave  for  the  interpleader  to  be  further  proceeded  in,  because  the 
said  proceeding  was  instituted  without  any  authority  from  James 
Wilson,  and  without  his  knowledge  or  consent.  In  support  of 
this  motion,  Keith  read  his  own  affidavit,  which  set  forth  the 
following  state  of  facts:  The  property  attached,  originally 
belonged  to  one  Nancy  Vanlandingham,  who  intermarried 
with  one  James  Wilson,  some  time  in  the  spring  of  1831. 
Said  Wilson  came  to  this  state,  only  a  few  months  previous 
to  his  marriage.  Wilson  lived  with  his  wife  a  few  days, 
and  then  left  the  state,  under  pretense  of  going  to  Ohio 
to  procure  some  property,  which  he  alleged  had  been  left 
him,  by  his  father.  Previous  to  his  marriage  with  Miss  Yan- 
landingham,  the  affidavit  states,  Wilson  had  intermarried  with 
a  Miss  Allen,  of  Ohio,  who  had  ever  since  been  his  wife,  was 
still  living,  and  by  whom  he  had  several  children.  Some 
years  after  Wilson  left  this  state,  Nancy  Yanlandingham  inter- 
married with  Lambert,  the  defendant,  and  died,  leaving  by  him 
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one  child,  her  only  heir  at  law.  The  property  in  question,  is 
claimed  by  Wilson,  by  virtae  of  his  marriage  with  Miss  Yanlan- 
dingham.  Wilson  has  never  been  in  the  state  since  his  aban- 
donment of  this  lady,  and  the  affiant  avers,  that  the  proceeding 
is  carried  on  in  his  name,  without  his  knowledge  or  consent. 

In  opposition  to  this  motion,  the  affidavit  of  Merritt  Yanland- 
ingham  was  read,  which  denied  the  validity  of  Lambert's  mar- 
riage, but  did  not  allege  any  authority  from  Wilson  or  deny  his 
non-residence.  It  was  also  shown,  on  the  hearing  of  this 
motion,  that  Todd  &  Eirtley,  whose  names  were  signed  to  the 
interplea,  were  licensed  attorneys  of  the  Boon  circuit  court 
The  circuit  court  overruled  the  motion  to  dismiss.  On  the  trial 
of  the  cause,  the  court,  on  the  application  of  Eeith,  directed  the 
witnesses  to  absent  themselves  from  the  court-house  so  as  to  be 
without  the  hearing  of  those  under  examination.  Evidence  was 
then  given  on  behalf  of  the  claimant,  conducing  to  show  that  he 
had  come  into  possession  of  the  property  attached  by  his  inter- 
marriage with  Nancy  Yanlandingham  in  1831,  and  that  after 
living  with  her  a  short  time,  he  left  this  state,  leaving  the  prop- 
erty in  her  possession. 

Keith  then  read  depositions  to  show  that  previous  to  Wil- 
son's marriage  with  this  hidy,  he  had  intermarried  with  a  htdy 
in  Clermont  county,  Ohio,  and  that  his  wife,  in  Ohio,  was  living 
at  the  time  of  the  second  supposed  marriage,  that  he  had  never 
been  divorced,  etc.  The  object  of  the  testimony  was  to  identify 
the  Wilson  of  Ohio,  who  was  married  to  Miss  Allen,  with  the 
Wilson  who  married  Miss  Yanlandingham.  For  this  purpose, 
appellant  offered  to  introduce  one  Alexander  Wilson,  who  had 
been  sworn  and  charged  under  the  order  of  the  court  to  keep 
without  the  hearing  of  the  witnesses  when  examined.  Counsel 
for  the  claimant  objected,  and  showed  that  this  witness  had  dis- 
obeyed the  orders  of  the  court,  by  taking  a  seat  near  the  door, 
and  had  heard  much  of  the  testimony  on  the  question  of  iden- 
tity, the  material  question  on  the  issue.  It  was  admitted  that 
neither  Eeith  nor  his  counsel  consented  or  connived  at  this  con- 
duct of  the  witness.  The  court  refused  to  let  the  witness  be 
examined;  after  other  testimony  was  submitted  to  the  jury,  a 
verdict  was  rendered  for  the  interpleader.  A  motion  was  then 
made  to  set  aside  the  verdict,  because  of  the  exclusion  of  the 
witness  Alexander  Wilson.  On  the  hearing  of  this  motion  the 
affidavit  of  Wilson  was  read,  who  denied  any  intentional  dis- 
obedience to  the  orders  of  the  court,  and  avowed  that  he  had 
taken  his  seat  within  hearing  of  the  witnesses  under  examination, 
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without  the  direction  of  Keith  or  his  counsel,  and  under  a  mis- 
apprehension of  the  object  of  the  order.  The  affidavit  of  Keith 
in  relation  to  the  materiality  of  the  testimony  of  this  witness  was 
also  read.  The  court  OTeiraled  the  motion  for  a  new  trial  and 
exceptions  were  duly  taken.  The  questions  presented  to  the 
consideration  of  this  court,  are  first,  did  the  court  err  in  refus- 
ing to  dismiss  the  interpleader,  for  the  causes  alleged,  and  sec- 
ondly, was  the  witness,  Alexander  Wilson,  properly  excluded. 

1.  The  effect  and  validity  of  a  judgment,  obtained  by  the 
appearance  of  an  attorney,  without  any  authority,  has  been 
variously  determined  by  the  courts,  both  in  England  and 
this  country.  Whether  the  judgment  be  absolutely  void, 
and  no  bar  to  a  subsequent  action,  or  whether  the  judgment 
must  stand,  and  the  remedy  of  the  losing  party  is  against 
the  attorney  of  record,  is  not,  I  think,  very  satisfactorily  set- 
tled by  adjudged  cases.  In  the  case  of  Denion  et  al,  v.  Moye%^ 
6  Johns.  296,  it  was  held  by  a  majority  of  the  court  that  a  judg- 
ment obtained  by  confession,  without  any  authority  from  the 
defendant  to  the  attorney  who  confessed  the  judgment,  w^as  so 
far  regular  that  the  lien  acquired  by  the  plaintiff  should  not  be 
disturbed,  but  it  might  be  opened  for  a  trial  on  the  merits. 
Such  judgments  were  also  held  to  be  invalid,  where  there  was 
collusion  between  the  attorneys  on  both  sides,  or  where  the  at- 
torney who  assumes  vrithout  authority  to  act  for  another  is  irre- 
sponsible. His  position  seems  to  be  in  accordance  with  the 
authority  in  1  Salk.  88,  where  the  court  said  that  "  if  the  at- 
torney be  a  beggar  or  a  suspicious  character,  the  court  will  set 
aside  the  judgment;  for  otherwise,  the  defendant  has  no  remedy, 
and  any  one  may  be  undone  by  that  means."  This  criterion,  by 
which  the  validity  of  a  judgment  obtained  under  such  circum- 
stances is  to  be  tested,  Mr.  Yan  Ness,  who  dissented  in  that 
case  from  the  majority,  considered  a  very  unsafe  one.  The  case 
of  Eobson  V.  Eaion,  1  T.  B.  62,  is  more  applicable  to  the  princi- 
ple involved  in  the  case  now  under  consideration.  In  that  case, 
an  attorney  instituted  a  suit  under  a  forged  warrant  of  attorney, 
judgment  was  obtained,  and  the  money  paid  over  to  plaintiff's 
attorney.  The  court  of  king's  bench  held  that  in  a  subsequent 
action,  brought  by  the  plaintiff,  the  first  judgment  and  payment 
under  it  to  an  imauthorized  attorney  was  no  bar.  But  I  do  not 
conceive  it  necessaiy  for  the  court  to  determine  in  this  case, 
whether  a  judgment  obtained  under  such  circumstances  be  valid 
or  not. 

-— — -     —   -  -^     _-  —  ■    ■     ^ 
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The  only  quefition  here  is  whether,  if  the  court  discoyer  that 
the  proceedings  are  institated  without  any  authority  from  the 
person  in  whose  name  they  are  conductedi  they  should  not  be 
dismissed.  On  this  question  I  entertain  no  doubt.  If  the  cur- 
rent of  decisions  farors  the  validity  of  a  judgment  so  obtained, 
there  is  the  greater  necessiiy  than  when  the  absence  of  all  au- 
thoriiy  is  discovered,  the  proceedings  should  not  be  allowed  to 
proceed  to  judgment.  The  remarks  of  the  supreme  court  of 
Kentucky,  when  deciding  this  very  point,  in  the  case  of  McAlex- 
andery.  Wright,  3  T.  B.  Mon.  192  [16  Am.  Dec.  93],  are  forcible 
and  just.  It  was  contended  in  that  case,  as  it  was  in  this,  that 
the  attorney's  license  was  a  sufficient  warrant  to  authorize  the 
court  to  consider  the  proceedings  as  properly  instituted.  The 
court  observe  on  this  point:  "  The  right  to  be  employed  and  ap- 
pear is  one  thing;  this  is  proved  by  the  license  and  the  law  under 
which  it  was  granted.  The  fact  of  being  actually  employed  is 
another  matter,  and  is  proved  by  the  warrant  of  attorney.  In  En- 
gland, from  which  our  jurisprudence  is  derived,  attorneys  must 
have  a  general  license  and  an  admission  in  court;  yet  the  warrant 
of  attorney  could  not  be  dispensed  with  in  cases  where  it  was 
properly  demanded.  And  the  general  license  was  not  intended 
to  reach  further  in  this  country."  It  will  be  observed,  that  in 
Kentucky  the  court  held  that  a  warrant  of  attorney  was  neces- 
sary, when  properly  demanded,  because  the  laws  of  Kentucky 
had  never  dispensed  with*  the  necessity  of  such  warrants,  but 
the  principle  of  the  decision  will  justify  us  in  Baying,  that  in 
this  state,  where  warrants  of  attorney  have  been  dispensed  with 
by  statute,  a  pariy  may  still  upon  a  suitable  suggestion  of  facts, 
require  the  attorney  to  show  some  authority  either  written  or 
verbal. 

The  question  remains,  then,  whether  in  this  case,  the  party 
laid  a  sufficient  ground  to  justify  the  court  in  ordering  the  attor- 
neys of  record  to  show  their  authority.  The  affidavit  of  Keith 
established  that  Wilson,  the  interpleader,  had  left  this  state 
nearly  ten  years  before  the  institution  of  the  proceedings  in  his 
name,  and  had  never  returned;  that  previously  to  his  marriage 
with  Miss  Yanlandingham  he  had  a  wife  in  Ohio,  living  at  that 
time  and  alive  yet,  and  that  Wilson  had  no  knowledge  of  the 
proceedings  carried  on  in  his  name  whatever.  The  fact  of  Wil- 
son's absence  from  the  state  was  admitted,  and  his  marriage  and 
desertion  of  Miss  Yanlandingham.  Nor  was  it  pretended,  that 
the  attorneys  had  any  authority  from  Wilson.  Other  matters 
were  charged  however,  and  supported  by  affidavit,  which  had  no 
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on  the  qaestion  then  at  issue.  In  the  case  of  McAlexmi- 
der  T.  Wright,  the  affidavit  set  forth  that  Wright,  the  plaintiff, 
had  long  since  left  Virginia  and  gone  to  Florida  or  some  of  the 
then  Spanish  dominions,  and  had  never  been  heard  of  since,  and 
that  from  this  and  other  circumstances,  affiant  believed  him  to 
be  dead«  and  that  he  verily  believed,  that  Wright  had  given  no 
authority  to  prosecute  this  suit  to  any  person,  etc. 

In  that  case  the  absence  of  Wright  and  his  never  having  been 
heard  of  was  thought,  by  the  court,  to  raise  a  presumption  of 
his  death,  and  in  that  way  the  rights  of  the  defendant  would  be 
jeopardized.  In  the  case  before  the  court,  the  absence  of  Wil- 
son for  nine  years  and  upwards,  after  living  with  his  supposed 
wife,  in  this  state,  for  only  a  few  weeks,  it  was  not  pretended, 
raised  any  presumption  of  his  death,  but  it  raised  a  presumption 
as  fatal  to  the  interests  of  Eeith,  and  might  well  constitute 
a  reason  why  some  authority  from  him  should  be  produced. 
But  it  is  thought,  that  in  this  case,  the  motion  came  too  late. 
Two  continuances  had  taken  place  and  an  issue  was  joined  on 
the  interpleader,  before  the  motion  for  dismissal  was  made. 
I  can  not  see  how  this  question  has  any  bearing  on  the  merits  of 
the  motion.  If  the  interests  of  Eeith  alone  were  involved,  his 
laches  might  perhaps  forfeit  his  legal  rights,  but  the  court  was 
bound  to  protect  the  interests  of  Wilson  as  well  as  [those  of] 
Eeith,  and  if  at  any  stage  of  the  proceedings,  a  presumption 
was  raised,  that  no  authority  from  Wilson  existed,  it  was  the 
duly  of  the  court  to  arrest  the  proceedings,  unless  that  presump- 
tion was  rebutted. 

2.  The  propriety  of  excluding  the  witness  who  had  disobeyed 
the  order  of  the  coiurt,  is  the  only  question  remaining  to' be  dis- 
posed of.  This  rule,  it  appears  from  all  the  authorities,  is  not  an 
inflexible  rule,  but  the  exclusion  of  a  witness  under  it  must  de- 
pend somewhat  on  the  discretion  of  the  court.  The  circum- 
stances which  must  control  this  discretion  are  well  settled.  If  it 
appears  that  the  witness  has  disobeyed,  by  the  consent  or  pro- 
curement of  the  party,  the  court  may  very  properly  exclude  him: 
Dyer  v.  Morris,  4  Mo.  214.  In  some  cases,  where  the  witness 
has  been  contumacious  and  purposely  transgressed  the  order, 
this  circumstance  has  been  held  sufficient  to  justify  the  court  in 
excluding  him.  But  I  have  seen  no  case,  in  which  it  appeared  that 
the  disobedience  of  the  witness  was  owing  to  his  misapprehen- 
sion of  the  object  or  nature  of  the  order,  and  where  neither  the 
party  nor  his  counsel  were  privy  to  such  disobedience,  in  which 
the  court  has  been  held  waixanted  in  excluding  the  witness. 
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Indeed^  if  mieh  an  inflexible  rale  did  exist  in  any  of  the  ooorts 
of  this  conntiy,  it  might  weU  be  questioned  whether  it  wonld 
not  be  sounder  policy  to  sacxifice  the  practioe  altogether,  rather 
than  endanger  more  yital  principles,  than  can  be  involved  in  the 
blind  adhesion  to  a  rule  of  court,  however  reasonable  and  tight 
in  ordinary  cases. 

A  witness  can  not  deprive  a  party  of  the  benefit  of  his  testi- 
mony by  any  contumacy  of  his,  if  Qiere  be  no  laches,  or  con- 
nivance on  the  part  of  the  person  who  has  a  right  to  his  testi- 
mony. The  court  is  invested  with  ample  powers  to  punish  such 
contumacy  and  enforce  its  orders,  and  will  it  be  contended  that 
a  party  is  bound  to  watch  his  witnesses  to  prevent  their  mis- 
conduct? The  suitor  has  no  extraordinaiy  powers  to  enforce 
his  wishes,  nor  is  it,  I  apprehend,  his  duly  to  exercise  more 
than  ordinary  diligence.  If  the  misconduct  of  the  witness 
comes  under  his  notice,  it  would  be  undoubtedly  his  duty  to 
present  the  matter  to  the  court,  but  the  affidavit  of  Keith,  in 
this  case,  negatives  that  &ct,  and  the  affidavit  of  the  witness 
establishes  that  there  was  no  willful  contumacy.  Under  these 
circumstances,  I  do  not  see  how  the  court  has  any  right  to  de- 
prive Keith  of  the  benefit  of  this  testimony. 

The  fact  that  the  witness  heard  a  portion  of  the  testimony, 
contiaiy  to  the  orders  of  the  court,  may  go  to  affect  the  credibility 
of  the  witness,  and  would  undoubtedly  be  a  proper  subject  for 
comment  before  the  jury;  but  it  can  not  afifoct  his  competen^^. 
The  consequences  that  would  result  from  any  other  doctrine 
seem  to  me  well  worthy  of  consideration.  If  a  witness'  con- 
tumacy be  a  sufficient  ground  to  waiiant  the  court  in  excluding 
him  altogether,  notwithstanding  it  appears  that  it  was  through 
no  connivance  or  default  of  the  parfy  to  the  suit,  an  unavailing 
and  reluctant  witness  might,  by  willful  and  intentional  diso- 
bedience to  the  order,  at  any  time  deprive  the  party  of  the 
benefit  of  his  testimony.  And  yet  it  is  not  only  reasonable  and 
just,  but  it  is  well  settled  by  authority^  that  a  witness  can  not, 
by  maJdng  a  bet  or  doing  some  other  act  to  disqualify  himself , 
deprive  the  party  of  his  testimony. 

For  these  reasons,  the  judgment  of  the  oironit  court  should 
be  reversed. 


Appkabavcb  of  AnoBNxr. — An  attorney  has  no  power  to  appear  and  act 
by  virtue  of  hia  lioense  alone:  Henek  v.  TWAiiater,  16  AnL  Dec  300;  nor 
does  the  n^ire  poesession  of  a  bond  aathorlze  the  proaecution  of  a  auit  upon 
it:  Belt  v.  WiUon,  22  Id.  88.  And  he  should  be  required  to  furnish  evidence 
of  hia  authority  to  proeecute  a  suit,  whenever  tiiere  is  reasonable  ground  to 
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■spprehend  th»t  he  la  prooeeding  without  the  penniiwion  of  the  plalnttft  Mt^ 
Jlszwiiier  ▼.  TTr^Af,  16  Id.  03,  and  note;  J?e2<  ▼.  TTiZmm,  22  Id.  88.  Lack  of 
a  warrant  of  attOTiiey  waa  formerly  cause  for  the  reversal  of  the  judgment 
Imt  now  that  practice  has  fallen  into  disuse,  and  an  attorney's  anthority  it 
presamed:  McAJexander  r.  Wright,  16  Id.  93,  and  note  98.  As  to  the  eflfeot 
•of  a  jndgment  when  the  attorney  waa  not  authorized  to  appear,  sea  Deniom  ▼. 
^eyei,  5  Id.  237;  Thnnqf  St.  AOomby.  Budk,  2Sld.  246. 

XxGLmnov  or  WisimBn  vbom  Goubt-book:  See  CommomMolUh  ▼.  £mipgs 
-30  Am.  Deo.  481. 


tu\'A'ji: 


TUBLBY  V. 

[6  UnsouBi,  683.] 

Ho  Maintain  Tbotbb  at  Common  Law,  the  plaintiff  most  hare  a  pwperiy 
either  abeohite  or  special,  and  the  poeoesaion  or  ri^i  to  the  immediate 
possession  of  the  goods  which  are  the  snhject  of  controrexBy. 

Whkbe  thb  SnciAL  Paopkbtt  is  Foukpbd  on  Po8SI88Iok»  the  poaasaaUm 
mnat  be  peaceable  and  lawful,  or  acquired  by  some  shadow  of  title  from 
the  aheolute  owner;  a  mere  trespasser  can  not  by  his  trespass  acquin 
possession  sufficient  to  maintain  trover. 

TBBSPASSEBfl  ON  Lands  OF  THB  UNITED  STATES  Stand  in  the  same  poaition 
with  trespasaers  on  private  property,  and  can  not  by  such  trsspasa  aoquin 
any  property,  either  general  or  spedal. 

Pabtt,  NOT  A  Settlkb,  Cuttino  Tbexs  on  Land  of  Unixxd  Statbs,  is  a 
trsapasser,  and  does  not  thereby  acquire  such  property  that  he  can  main- 
tain trover  against  a  third  person  who  hauls  away  the  trees. 


Ibovxe.  Appeal  from  St.  Gtonevieye  circuit  court.  Tbeopii^ 
ion  BtatcB  the  case. 

Cofe,  for  the  appellant. 

Brickey,  contra. 

By  Court,  Nafton,  J.  The  Turleys  sued  Tucker  in  an  action 
of  trover,  and  had  a  judgment  for  three  hundred  and  aerentj- 
five  dollars.  On  the  trial  the  following  facts  appeared:  The 
plaintiffs  were  owners  of  a  sawmill,  and  in  the  spring  of  1887 
employed  some  ten  or  twelve  hands  to  cut  down  trees  in  a  pinery 
about  three  miles  from  their  mill,  and  within  a  half  a  mile  of  the 
sawmill,  belonging  to  Tucker.  The  hands  employed  cut  down 
twelve  or  fourteen  hundred  trees,  cut  off  the  tops,  and  marked 
them  in  convenient  lengths  for  stocks.  The  Turleys  hauled 
away  some  of  the  logs,  but  Tucker  some  time  in  the  fall  hauled 
away  some  two  or  three  hundred  of  the  same  logs.  Tucker^s 
™n  sawed  from  twelve  to  twenty-five  stocks  per  day,  and  Tur- 
ley's  mill  ran  about  one  third  of  the  time,  and  sawed  from  one 
thousand  to  twelve  htmdred  feet  of  plank  per  day.    It  waa  ad« 
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mittod  that  the  logs  were  cat  on  the  public  land.  The  instroc- 
tions  refused  to  be  given  by  the  court,  at  the  instance  of  de- 
fendant, it  is  unnecessary  to  insert,  as  they  were  in  substance 
that  the  action  could  not  be  sustained  on  the  facts  aboTe  specified. 
Two  of  them  will  be  sufficient  to  illustrate  some  points  in  the  case. 
The  seventh  instruction  which  the  court  refused  was  as  follows: 
**  If  the  jury  shall  find  from  the  evidence  in  the  cause  that  the 
plaintiff  cut  down  the  timber,  in  the  declaration  mentioned^ 
without  a  bona  Jide  view  to  its  use,  and  did  not  use  the  same, 
the  timber  being  and  appertaining  to  the  public  domain,  and 
lying  as  cut  down  from  the  first  of  March,  1837,  until  the  first 
of  September,  1837,  then  the  said  plaintiffs  are  trespassers 
against  the  United  States,  and  can  not  recover  against  defend- 
ant for  using  a  part  of  said  timber/'  The  eighth  instruction, 
which  was  also  refused,  was  as  follows:  '*  If  the  jury  shall  find 
from  the  evidence  that  the  plaintiffs  cut  the  timber  in  the  dec- 
laration mentioned  upon  the  land  of  the  United  States  without 
any  view  to  settlement  or  cultivation  of  the  land,  or  acqtiiring  a 
right  or  interest  therein,  then  the  plaintiflFs  are  trespassers  and 
acquired  no  interest  in  said  timber  by  virtue  of  said  trespass^ 
and  can  not  recover  in  this  action." 

The  court  gave  the  following  instruction :  **  Although  the  logs 
might  have  been  cut  by  the  plaintifiBs  on  public  land  for  their 
own  use,  yet  they  acquired  such  property  in  the  logs,  as  will  enable 
them  to  maintain  an  action  of  trover  for  the  logs  against  a  wrong- 
doer." A  motion  was  made  for  a  new  trial  which  was  overruled, 
and  the  case  is  brought  here  by  appeal. 

The  deciEdon  of  a  majority  of  this  court,  in  the  case  of  Massey 
and  Jamea  v.  SnelsoUy  3  Mo.  393,  undoubtedly  embraces  the  only 
material  question  arising  from  the  record  now  before  the  court 
In  venturing  to  question  the  conclusions  to  which  the  court  in 
that  case  arrived,  it  is  proper  that  I  should  examine  somewhat 
at  large  the  grounds  of  that  decision.  To  maintain  an  action  of 
trover  at  the  common  law,  the  plaintiff  must  have  a  property 
either  absolute  or  special,  and  the  possession,  or  right  to  the 
immediate  possession  of  the  goods,  which  are  the  subject  of  con- 
troversy: 2  Wheat  Selw.  1060;  6  Bac.  Abr.,  tit  Trover,  0. 
There  is  no  pretense  that  the  plaintiff  had  any  absolute  prop- 
erty in  the  subject-matter  of  the  controversy.  Had  they  such  a 
special  property  as  would  maintaiTi  trover?  The  special  prop- 
erty spoken  of  by  the  books  as  sufficient  to  maintain  the  action 
of  trover,  is  of  two  kinds,  and  of  two  kinds  only.  The  first  is, 
that  property  which  is  founded  on  a  mere  possession,  held  sub- 
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jeot  to  the  oloiins  of  the  absolute  owner.  The  other  is  a  tempo- 
zaiy  properly  without  possession,  only  one  instance  of  which  I 
haTe  seen  recorded  in  the  books:  Boberts  t.  Wyatt,  2  Taunt.  268, 
and  which  has  no  affinily  to  the  present  case.  The  first  class  of 
special  properiy  arising  out  of  mere  possession,  and  which  will 
sustain  the  action  of  trover  against  a  mere  wrong-doer,  is  the 
only  kind  which  bears  upon  the  case  under  consideration.  The 
authorities  are  yeiy  dear  that  mere  possession  is  sufficient  priTTia 
facie  eiridence  of  property  to  maintain  this  action  against  a 
wrong-doer. 

1.  Did  the  plaintiff,  by  cutting  the  timber  on  the  land  of  the 
United  States,  acquire  such  possession  ?  The  entire  argument 
upon  which  the  plaintiff's  right  is  sustained,  is  founded,  I  think, 
upon  a  mistaken  interpretation  of  the  general  law  marun  just  al- 
luded to.  The  cases  of  special  property,  referred  to  by  the  author- 
ities, in  illustration  of  that  maxim,  are  that  of  a  bailee,  a  carrier, 
a  lessee  for  life,  a  lord  who  seizes  an  estray,  a  sheriff  who  has 
levied  on  goods,  and  the  finder  of  a  jewel.  In  all  these  cases, 
and  every  other  instance  of  special  property  founded  on  posses- 
sion, the  possession  has  been  a  peaceable  and  lawful  possession, 
or  a  possession  acquired  by  some  shadow  of  title  from  the  abso- 
lute owner.  There  is  no  case  of  a  mere  trespasser,  acquiring  by 
his  trespass,  constructive  possession.  It  seems  to  be  contrary 
to  the  settled  usages  of  law  for  courts  to  interfere  in  such  cases, 
and  aid  one  trespasser  against  another.  For  the  peace  of 
society,  the  law  will  interfere  so  far  as  to  protect  actual  posses- 
sion, but  will  not  raise  a  presumptive  possession  as  the  founda- 
tion of  a  special  property.  This  appears  clear,  not  only  from 
the  very  language  in  which  this  doctrine  is  couched,  but  from 
the  reasons  by  which  law  writers  have  supported  it.  Mr.  Starkie 
says,  3  Stark.  Ev.  1487:  **If  the  action  be  brought  against  a 
mere  wrong-doer,  the  mere  fact  of  possession  by  the  plaintiff  is 
usually  sufficient  evidence  of  title,  even  although  the  plaintiff 
daim  under  a  title  which  is  defective,  for  the  possession  of  prop- 
erty is,  as  has  been  seen,  prima  facie  evidence  of  ownership." 

The  only  reason  then  why  possession  is  sufficient  to  maintain 
this  action  is  because  it  is  prima  facie  evidence  of  ownership, 
either  absolute  or  special.  The  possession  of  bailees,  carriers, 
etc.,  is  evidence  of  their  ownership,  and  that  evidence  could  not 
be  rebutted  by  showing  the  absolute  property  in  another,  in  a 
suit  of  this  character,  because  that  absolute  property  would  not 
be  inconsistent  with  such  ownership  as  they  claim.  They  hold 
by  the  express  or  implied  consent  of  the  absolute  owners,  but  in 
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the  case  before  the  oOort  the  Texjeridence  which  eetaUiaheB  ttie 
posBesBioii  prores  also  that  posseeaion  to  be  tortious,  and  conse- 
quently the  plaintiff's  possession  being  only  prima  fads  en* 
deuce  of  properly  is  letmtted  by  establishing  a  oonflicttng  daim 
to  an  absohite  property  in  ano&er. 

But  let  ns  examine  the  oases  iiriiidi  lunre  been  relied  on,  and 
winch  are  certainly  the  strongest  to  sustain  the  plaintiff's  daim. 
In  Sutton  y.  Buck,  2  Taunt.  302,  it  mis  proved  that  the  plaint- 
iff being  possessed  of  a  cottage  at  T.,  and  an  inhabitant  there, 
and  as  such,  claiming  a  right  to  cut  rushes  upon  the  T.  common 
for  his  own  use,  cut  down  fire  or  six  loads  of  rushes,  which  de- 
fendant seized  and  carried  away.  The  court  sustained  the  ac- 
tion. Tbe  court  said:  **  Indeed  if  a  person  hath  no  color  of  right 
at  all  to  cut  down  rushes,  or  to  take  away  other  things,  he  can 
not  by  cutting  the  rushes  or  taking  the  thing  without  any  color 
of  right  acquire  property  therein.  But  in  the  case  at  bar  the 
plaintiff  proved  he  had  a  right  to  cut  the  rushes  and  that  he  did 
cut  them;  and  we  are  all  of  opinion  that  he  did  thereby  acquire 
a  property  therein."  There  is  nothing  in  this  case  to  counte- 
nance the  dootrine  held  in  Massey  and  James  r,  Snelson^vailBSS  it 
can  be  shown  that  those  who  trespass  on  the  lands  of  the  United 
States  are  different^  situated  from  ordinary  trespassers  upon 
the  lands  of  priyate  persons.  This  we  will  presently  inquirs 
into. 

The  next  case  bearing  on  this  point  is  the  case  of  Basset  y. 
Jddynard,  Cro.  Eliz.  819,  the  substance  of  which  may  be  found 
in  a  note  of  Mr.  Williams,  2  Saund.  47,  c.  Sir  T.  Palmer  being 
r  seised  of  a  great  wood,  granted  to  Comford  as  many  trees  as 
would  make  six  hundred  cords  of  wood;  Comford  assigned  his 
interest  to  plaintiff;  afterwards  Sir  T.  Palmer  granted  to  defend- 
ant BO  many  trees  as  would  make  four  thousand  cords  of  wood, 
to  be  taken  at  his  election.  The  plaintiff  by  the  assignment  of 
Sir  T.  Palmer  cut  down  the  trees  in  question,  and  the  defendant 
claiming  by  virtue  of  the  grant,  took  them,  and  it  was  found 
there  was  sufficient  wood  left  for  defendant.  It  was  held  that 
the  action  was  maintainable  even  admitting  the  grant  to  plaint- 
iff to  have  been  void,  for,  says  the  reporter,  **  by  the  cutting 
down  of  them  he  had  possession,  and  a  good  title  against  de- 
fendant, and  every  stranger,  and  being  cut  down  it  was  not  law- 
ful for  defendant  to  take  them."  Here  the  plaintiffs  claimed  a 
right  to  cut  the  wood  under  a  grant  from  the  owner  of  the  land. 
It  was  prima  facie  no  trespass,  and  as  we  shall  see  hereafter,  in 
investigating  the  nature  of  the  defense,  which  may  be  set  up  in 
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a  case  of  this  kind,  tlie  defendant  could  not  lebnt  the  prima 
fade  title  arising  from  possession,  by  showing  that  the  deed 
"was  void,  because  he  claimed  no  title  himself  under  the  rightful 
owner  inconsistent  with  the  right  of  the  plaintiff.  It  was  proved 
that  there  was  wood  enough  for  both  the  grantees.  This  ohB^e- 
vation  will  apply  to  the  case  of  Woadaon  y.  Nawton^  2  Strn.  777, 
in  which,  as  well  as  the  other  case  cited,  the  plaintiff  claimed 
xmder  and  by  consent  of  the  absolute  owner. 

The  case  of  Schermerhorn  v.  Van  VoUoenburgh,  U  Johns.  529, 
is  illustrative  of  the  principle  now  contended  for.  That  was  a 
case  of  a  sheriff  who  levied  on  chattels  and  took  possession,  and 
this  possession  the  court  held  to  be  sufficient  evidence  of  a 
special  property  to  Tnaintftin  trover.  But  the  court  in  this  case 
proceed  to  say:  '*  There  is  no  doubt  that  a  defendant  in  an  ac- 
tion of  trover  may  show  title  in  a  third  person,"  and  accordingly 
reversed  the  judgment  of  the  court  below,  because  it  had  re- 
fused to  admit  evidence  offered  of  a  paramount  title  in  a  third 
person.  The  case  of  Kennedy  v.  Strong,  14  Johns.  128,  turned 
upon  the  admission  of  the  defendant  that  plaintiff  had  property, 
and  the  court  would  not  therefore  permit  him,  after  such  ac- 
knowledgment, to  set  up  a  title  in  a  third  person.  In  Eotan  v. 
Fletcher,  15  Johns.  207,  the  defendant  was  allowed  to  set  up 
property  in  a  third  person.  It  has  also  been  held  that  the 
defendant  shall  not  be  allowed  to  set  up  property  in  a  third 
person,  without  some  shadow  of  claim  in  himself:  11  Wend. 
54;^  and  Wheeler  A.  C.  L.  223.  But,  it  will  be  observed, 
that  this  was  a  question  of  defense,  and  not  of  title  in  plaintiff. 
All  the  cases  concur,  however  they  may  differ  as  to  the  kind  of 
defense  allowable,  that  the  plaintiff  must  first  show  a  prima  facie 
case,  and  that  must  be  by  showing  a  property,  either  general  or 
special;  until  that  is  done,  the  question  of  defense  can  not  arise. 

It  remains  to  be  considered,  whether  the  situation  of  the 
plaintiff  is  diffarent  from  that  of  any  ordinary  trespasser  on  the 
lands  of  a  private  person.  On  this  head  I  confess  my  inability 
to  perceive  the  force  of  the  reasoning  of  this  court  in  the  case 
of  Massey  v.  Snehon.  The  court  did  not  imdertake  to  say  what 
the  law  woidd  have  been,  admitting  the  plaintiffs  to  have  been 
mere  trespassers,  but  proceed  to  assert  that  the  settlers  on  the 
public  land  are  not  trespassers,  and  consequently  allowed  the 
plaintiffs  to  recover.  Now  tram  the  report  of  that  case  I  have 
seen  no  proof  that  Massey  and  James  were  settlers  on  the  pub- 
lic lands;  on  the  contrary,  it  might  be  fairly  inferred  from  the 

A.  Jhmeam  r.  Sptar, 
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testimony  that  they  were  owners  of  a  considerable  tract  of  land, 
and  no  doubt  of  the  soil  on  which  their  iron  works  and  other 
improyements  were  located,  and  merely  supplied  themselyes 
with  wood  from  the  vacant  lands  adjoining  their  premises.  I 
apprehend  there  is  a  vast  difference  between  this  and  settling 
the  public  lands.  By  the  settlers  I  understand  those  who  lo- 
cate on  the  public  lands  with  a  view  to  a  settlement,  inclose 
fields,  build  cabins,  and  cultivate  the  soil,  or  take  some  prepara- 
tory steps  for  these  pturposes.  These  settiers  have  undoubtedly 
been  viewed  by  the  federal  government  in  a  favorable  light,  and 
their  improvements  have  been  from  time  to  time  secured  to 
them  by  a  series  of  just  and  equitable  laws  called  pre-emption 
laws.  Their  rights  have  also  been  repeatedly  recognized  by  this 
court,  and  no  one  is  more  willing  than  myself  that  the  protec- 
tion of  the  judicial  as  well  as  legislative  departments  of  gov- 
ernment shotild  be  continued  over  this  meritorious  class  of 
citizens. 

But  I  am  unable  to  see  what  merit  can  be  claimed  by  him, 
who  owning  thousands  of  acres  himself,  yet  prefers  to  get  his 
firewood  and  rails  and  timber  from  the  adjoining  lands  of  the 
government,  with  no  view  to  their  improvement,  but  to  the  de- 
struction of  all  the  value  which  they  possess.  The  practice,  I 
am  aware,  is  general,  nor  do  I  undertake  to  say  it  is  morally 
reprehensive.  It  is  not  the  province  of  this  court  to  decide 
questions  of  ethics,  but  I  imagine  the  persons  who  commit 
these  trespasses  do  not  for  a  moment  suppose  that  they  can 
claim  any  merit  with  the  government  for  so  doing,  or  that  they 
can  call  upon  the  courts  of  law  to  assist  them.  I  conclude 
then  that  the  plaintiffs,  who  trespassed  on  the  lands  of  the 
United  States,  occupy  the  same  position  with  a  trespasser  on 
the  lands  of  his  neighbor,  and  could  not,  by  such  trespass,  ac- 
quire any  property,  either  general  or  special.  The  argument 
ab  inconveniently  suggested  by  the  court  in  the  case  of  Mdssey  v. 
Snelson,  and  urged  at  the  bar  in  this  case,  is  entitied  to  no 
weight  in  a  case  like  the  present.  Whatever  inconvenience  may 
result  from  the  law,  as  it  now  stands,  it  is  the  province  of  the 
legislature  to  remedy.  Infinitely  greater  danger  must  result 
to  our  rights  of  property  by  the  encroachment  of  the  judicial 
tribunals  upon  the  precincts  of  the  legislative  department  than 
can  possibly  ensue  from  the  expected  scuffle  among  the  tres- 
passers on  the  public  lands. 

But  these  results  are  not  likely  to  arise.  Whenever  there  is 
an  actual  settiement,  or  the  preparatory  steps  with  a  view  to 
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BetUement,  it  is  dear  that  the  prinoiple  of  this  ease  can  have  no 
application.  When  such  a  case  occurs  it  vnll  be  time  enough  to 
inyestigate  that  matter.  No  pretense  is  made  here  that  the 
plaintiffs  had  any  such  designs,  and  no  proof  of  any  actual  pos- 
session, distinguished  from  that  constructive  possession  which 
prox)erfy,  either  general  or  special,  can  give.  But  the  facts  dis- 
closed in  the  testimony  on  record,  present  a  practical  commen- 
taiy  upon  the  great  inconvenience  of  the  doctrine  in  Mdssey  v. 
Snelson.  If  a  person  can  acquire  property  by  making  rails,  or 
cutting  saw-logs  on  public  land,  may  he  not  acquire  as  good  a 
right  by  merely  felling  the  trees?  When  does  this  right  com- 
mence and  when  does  it  cease  ?  What  will  be  evidence  of  aban- 
donment, or  can  there  be  none  ?  If  A.  goes  into  the  neighboring 
forests,  and  by  the  aid  of  a  hundred  hands  cuts  down  the  timber 
for  a  mile  around,  intending  to  haul  them  at  his  convenience  to 
his  mill,  or  to  convert  them  into  rails,  at  such  time :  as  suits  his 
convenience,  how  long  must  his  neighbor,  B.,  wait  before  he  can 
undertake  to  make  use  of  the  fallen  timber?  Even  according 
to  the  customs  of  the  country,  so  often  alluded  to  at  the  bar, 
and  which  this  coiurt  is  desired  to  ingraft  into  the  common  law 
of  the  land,  such  practices  are  not  considered  admissible,  or  as 
giving  any  titie  in  the  trespasser.  It  is  held  equitable,  and  with 
some  propriety,  that  a  man  must  cut  and  split  as  he  goes,  if  his 
object  be  rails,  or  if  saw-logs,  he  must  cut  down  and  cut  up  the 
trees  in  proper  lengths,  in  order  to  give  him  a  lien.  But  ac- 
cording to  the  doctrine  now  sought  to  be  established,  the  tres- 
passer may  destroy  the  timber  for  miles  around,  perhaps  without 
any  means  of  availing  himself  of  it  before  it  will  be  rotten  and 
useless,  whilst  his  neighbors  are  utterly  deprived  of  the  benefit 
of  participation,  and  obliged  to  haul  their  firewood,  rails,  or 
saw-logs  from  a  distance  of  several  miles,  over  the  very  lands 
which  the  first  trespasser  has  made  there.  The  truth  is,  when 
we  leave  the  established  landmarks  of  the  law  we  are  completely 
at  sea,  and  it  will  be  left  to  the  moral  sense  of  each  judge  or 
jury  to  decide  these  nice  questions  of  honor  and  equity. 

To  allow  a  recovery  in  this  case  would,  in  my  opinion,  be 
subversive  of  the  well-established  and  long-settied  principles  of 
law,  which,  whether  wise  or  unwise,  this  court  is  bound  to  ad- 
minister.   Judgment  reversed. 

MoGiBK,  J.,  dissenting. 

PnopXBTT  NxcESSABT  TO  MAINTAIN  Tbovsb:  See  note  to  Orvbb  v.  OnU' 
ford,  28  Am.  Dea  708,  where  the  cases  in  this  series  on  this  subject  are  eoU 
leoted. 
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Bights  of  Pabtt  ConiNa  TxxBab  oir  Pitbuc  DoxACf.— The 
case  overruled  Massey  t.  Snelmm,  3  Mo.  393,  wliere  it  wm  held  that  a  par- 
eon  who  cut  timber  on  the  public  domain  might  maintain  trover  for  it  agatnst. 
one  who  afterwards  entered  the  land.  In  Keeton  ▼.  Auddey,  19  Id.  364, 
And&ley,  the  defendant,  had  cut  a  aet  of  honae  logs  upon  pablio  land,  and 
afterwards  Keeton,  the  plaintiff^  entered  the  land;  after  tiie  entry,  Andsley 
hauled  the  logs  away;  Keeton  brought  an  action  against  Andsley.  The  oooit^ 
in  deciding  the  question  referred  to  the  principal  case,  and  held  that  it  was- 
not  an  authority  for  the  position  that  one  who  enters  public  land  has  such  a 
property  that  he  can  maintain  trover,  and  decided  that  the  action  could  not 
be  maintained.  Some  doubts  were  entertained  as  to  whether  this  case  afiected 
the  doctrine  of  the  principal  case;  bnt  in  WiUon  v.  PeUy,  21  Id.  419,  the- 
same  question  arose,  and  thoogh  the  principle  was  not  diacnssed,  and  the- 
case  went  off  on  other  grounds,  the  court  expressed  the  opinion  that  the  prin- 
cipal case  was  not  afiected  by  it;  and  on  this  poiut  the  principal  case  ii  in 
direot  oonfliot  with  Wineher  ▼.  Shrewtbury,  anU^  108. 


GooPEB  V.  Maupin. 

UxBKB  A  Count  vor  Tbbspass  Framxd  unpxr  Act  approved  February  2S,. 
1835,  which  affixes  a  penally  for  every  trespass  therein  described,  evi- 
dence of  the  number  of  trespasses  conmiitted  is  admissible  in  order  that, 
the  jury  may  ascertain  the  damages. 

Pastt  can  havb  no  Right  of  Wat  bt  Necbssitt  over  the  land  of  an- 
other to  connect  different  parts  of  a  tract  of  land  belonging  to  himself. 

Ahxxvd  New  Tkial  will  kot  bb  Qbantkd,  under  the  practice  act  of  Mis- 
souri, unless  the  jury  have  misbehaved  or  uusconBtrued  the  law  aa  ex- 
pounded to  them  by  the  court. 

DiCLABATioN  IN  T&KSPASS  GoNTAiNixa  Two  GoxmTS,  ouc  at  the  common 
law,  which  allows  single  damages,  and  the  other  under  the  statute  of  Feb- 
ruary 25,  1835,  which  allows  treble  damages,  and  the  jury  finding  a 
general  verdict,  the  judgment  will  not  be  arrested,  but  the  court  will 
presume  that  such  verdict  is  only  for  single  damages,  and  it  is  the  prov- 
ince of  the  court  to  double  or  treble  the  damages. 

Appeal  from  the  Fianklin  oiicait  oonrt.  I3ie  opinion  states, 
the  case. 

FrisseXL^  lot  the  appellant. 

PoUc^  corUra. 

By  Court,  Napton »  J.  Maixpin,  the  appellee,  sued  Cooper  in 
the  Franklin  cixouit  court  in  an  action  of  trespass  quare  clausum 
fregit.  The  declaration  contains  three  counts.  The  first  count 
charged^  that  defendant  on  a  day  specified,  and  on  divers  other 
days  from  that  day  until  the  commencement  of  this  suit,  broke^ 
and  entered  into  a  certain  close  of  plaintiff  (describing  it)  and 
then  and  there  prostrated  the  fence  of  plaintiff,  of  great  value^ 
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to  wit,  fifty  doUazSy  and  trampled  down  com,  wbcat,  oats,  and 
gmss  to  the  -value  of  ten  dollars,  and  with  his  oatUe  depaBtured 
and  eat  up  the  com,  oats,  etc.,  of  said  plaintiff  to  the  Yalue  of 
ten  dollars;  and  then  and  there  .prostrated  and  cut  down  the 
trees  of  plaintiff,  and  then  and  there  dug  up  the  soil,  and  also 
took  and  concerted  to  his  own  use  the  fence,  rails,  and  ttmber, 
and  wood,  of  the  value  of  ten  dollars,  and  other  wrongs  did  by 
means  whereof,  etc. 

The  second  count  is  founded  on  the  second  section  of  the  act 
entitled  an  act  to  prevent  certain  trespasses,  approved  Febru- 
ary 25,  1835  (Bev.  Code  of  1835,  p.  612),  and  the  third  count  is 
framed  upon  the  same  section.  To  this  declaration  defendant 
pleaded:  1.  General  issue;  2.  Leave  and  license;  8.  A  right  of 
way  by  necessity,  and  that  the  acts  complained  of  were  only 
such  as  were  necessary  to  a  proper  enjoymentof  such  right  of  way; 
4.  Agreement  by  plaintiff  with  defendant  in  consideration  of  cer- 
tain  work,  labor,  and  materials,  furnished  by  the  latter  to  the 
former,  by  which  the  former  granted  to  the  latter,  his  heirs  and 
assigns,  a  right  of  way  over  plaintifi*'s  close,  from  a  certain  high- 
way in  Franklin  ootmiy  to  the  close  of  defendant,  and  that  the 
acts  complained  of  were  done  in  the  proper  use  of  said  way. 
Issues  were  taken  on  these  pleas,  the  parties  went  to  trial,  and 
a  verdict  was  given  to  Maupin  for  one  hundred  and  seventy-five 
dollars,  which  on  motion  was  set  aside  and  a  new  trial  granted. 
At  the  Jtme  term,  1839,  defendant  withdrew  his  plea  of  the  gen- 
eral issue,  and  a  trial  was  had  on  the  remaining  issues.  The  jury 
found  each  of  the  issues  for  the  plaintiff,  and  assessed  his  dam- 
ages to  one  hundred  and  fifty  dollars;  judgment  was  given  for 
the  damages  aforesaid  and  costs.  The  defendant  moved  for  a 
new  trial;  because  the  verdict  was  against  law  and  evidence; 
because  the  court  misinstructed  the  jury;  because  the  court  re- 
fused proper  testimony  and  admitted  improper  testimony,  and 
the  damages  were  excessive.  A  motion  was  also  made  in  arrest 
of  judgment,  because  general  damages  had  been  assessed  by  the 
JTuy  upon  a  general  finding,  and  under  the  common  law  count 
the  damages  were  single,  and  under  the  statutory  count  treble 
damages  were  recoverable.    Both  these  motions  were  overruled. 

From  the  bill  of  exceptions  the  following  facts  may  be  con- 
sidered beyond  dispute.  Leah  Maupin,  in  1825,  conveyed  by 
deed  to  Cooper  the  land  on  which  he  resided  at  the  institution 
of  this  suit,  being  a  part  of  her  entire  tract.  In  1830,  she  con- 
v^ed  the  remainder  to  Maupin.  From  the  plat  of  the  land 
exhibited  on  the  record,  it  seems  that  the  bluff  of  the  Missouri 


468  C!ooPEB  V.  Maupin.  [MissoQri, 

river  separated  that  part  of  Cooper's  land  on  which  his  house 
was  located  from  a  field  which  he  cultivated  in  the  bottom,  and 
this  bluff,  which  was  steep,  extended  through  his  entire  tract; 
both  Cooper  and  Maupin  lived  on  the  bluff,  and  had  fields  in 
the  bottom;  near  the  dividing  line  between  Cooper  and  Maupin 
was  a  ravine,  along  which  Cooper  and  Maupin  had  by  their 
joint  labor  constructed  a  road  to  their  fields  in  the  bottom.  This 
road  was  on  Maupin's  land.  Cooper  could  get  to  his  bottom 
field  by  another  road  leading  through  the  land  of  Mr.  Williams, 
which  was  somewhat  further  than  the  road  through  Maupin's 
land.  About  the  last  of  March,  1838,  Maupin  fenced  up  the 
road  with  a  good  fence,  staked  and  ridered,  which  Cooper  threw 
down  whenever  he  had  occasion  to  pass  the  road.  One  witness 
testified  tliat  the  fence  was  thrown  down  by  Cooper  thirty-three 
times,  and  other  witnesses  testified  to  sixteen  times,  other  than 
those  spoken  of  by  the  first  witness.  This  testimony  in  relation 
to  the  number  of  trespasses,  was  objected  to  by  defendant,  but 
admitted  by  the  court.  A  witness  also  testified,  that  at  the  foot 
of  another  bluff,  where  Cooper  had  another  piece  of  land,  Cooper 
had  been  building  a  mill,  and  he  (witness)  had  heard  Cooper 
say,  that  he  could  make  a  road  to  the  top  of  the  bluff,  where  his 
mill  was,  at  the  expense  of  two  or  three  months'  work,  with  a 
couple  of  hands,  and  witness  thought  that  the  bluff  at  the  mill 
was  as  bad  as  the  bluff  at  Cooper's  field.  This  testimony  was 
also  objected  to  by  the  defendant,  but  was  allowed  to  go  to  the 
jury. 

The  defendant  moved  for  the  following  instructions:  1.  That 
Leah  Maupin  in  conveying  to  Cooper  the  land  specified  in  the 
deed  bearing  date  November  24,  1825,  conveyed  to  him  all 
privileges  she  there  possessed  in  other  adjoining  lands  neces- 
sary for  Cooper's  complete  enjoyment  of  the  land  by  said  deed. 
2.  That  the  conveyance  of  the  land^  adjoining  that  already  con- 
veyed to  Cooper,  to  the  plaintiff  Maupin,  vested  in  Maupin  the 
said  land,  subject  to  the  rights  and  easements  of  Cooper  in  that 
land.  3.  That  if  the  jury  believe  from  the  evidence  that  both 
Maupin  and  Cooper  claimed  under  Leah  Maupin,  and  that  the 
conveyance  to  Cooper  was  prior  to  the  conveyance  to  Maupin, 
and  that  the  way  in  question  over  a  part  of  the  land  of  Maupin 
was  necessaiy  to  Cooper  for  the  enjoyment  of  the  land  conveyed 
to  him  by  Leah  Maupin,  they  must  find  for  the  defendant.  4. 
That  if  the  jury  believe  from  the  evidence  .that  the  way  in  ques- 
tion is  a  way  of  necessity  for  Cooper  to  enjoy  his  own  land,  they 
must  find  for  the  defendant.     5.  That  if  the  jury  believe  from 
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the  eTidence  that  the  laying  down  the  fences,  and  other  aotB 
complained  of  in  the  second  and  third  counts,  were  necessaiy 
for  Cooper  to  do,  in  order  to  go  to  his  own  close,  they  must  find 
for  the  defendant  on  the  said  two  counts.  6.  That  if  the  jury 
believe  that  the  way,  out  of  which  the  fences  were  thrown,  was 
made  by  Maupin  and  Cooper  in  partnership,  and  for  their  joint 
use,  and  that  Cooper  was  in  possession  of  said  way,  as  far  as 
such  property  is  susceptible  of  possession,  with  the  consent  of 
the  plaintiff,  the  action  of  trespass  does  not  lie.  7.  That  if  the 
jury  believe  from  the  evidence  that  Maupin  offered  to  pay 
Cooper  for  the  way,  it  was '  an  acknowledgement  of  Cooper's 
right  to  use  the  way,  and  the  action  of  trespass  does  not  lie. 

All  of  which  instructions,  except  the  fourth  and  seventh,  the 
court  gave.  At  the  instance  of  the  plaintiff  the  coiui}  also  gave 
the  following  instructions: 

1.  On  the  issue  made  upon  the  second  plea,  the  juiy  must  find 
for  the  plaintiff,  unless  they  believe  from  the  evidence  that  the 
acts  alleged  in  the  declaration  as  trespasses  were  committed  by 
defendant  on  a  way  leading  from  a  certain  public  highway  in 
Franklin  cotmty  to  the  close  of  defendant,  and  that  the  defend- 
ant had  no  other  way  from  said  highway  to  said  defendant's 
close  mentioned,  than  that  on  which  said  acts  were  committed, 
and  that  said  acts  were  only  such  as  were  necessary  to  be  done 
in  passing  said  way. 

2.  On  the  issue  made  upon  the  third  plea,  the  jury  must  find 
fox  the  plaintiff,  unless  they  believe  from  the  evidence  that  before 
committing  the  acts  attempted  to  be  justified  in  said  plea,  there 
was  an  agreement  made  between  owner  of  close  of  plaintiff,  and 
owner  of  close  of  defendant,  in  consideration  of  certain  work 
and  labor,  etc.,  as  alleged  in  said  plea,  by  which  the  former 
granted  to  the  latter  and  his  assigns,  a  certain  way  from  the  pub- 
lic highway  to  the  defendant's  close,  over  plaintiff's  close,  and 
that  the  said  acts  were  committed  in  passing  on  said  way,  so 
granted  as  aforesaid,  and  were  only  such  as  were  necessaiy  in  so 
passing,  and  even  if  the  juiy  shall  find  the  justification  alleged  in 
the  fourth  plea  to  be  true,  it  does  not  bar  the  plaintiff  from  re- 
covering on  second  and  third  counts  of  the  declaration. 

3.  That  the  defendant  can  have  no  right  of  way  by  necessity 
over  the  land  of  the  plaintiff  to  any  other  portion  of  the  same 
entire  tract  of  defendant's  land. 

The  errors  insisted  on  in  this  court  are:  1.  The  admission  of 
improper  testimony;  2.  Erroneous  instructions  given  and  proper 
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ones  refaaed;  3.  Befosal  to  giaat  a  new  trial;  and  4.  Befasal  of 
the  court  to  arrest  the  jadgznent.  '^ 

I  will  examine  these  points  in  their  order:  1.  WhateTermajbe 
the  proper  constractions  to  be  given  to  the  first  count,  the  sec- 
ond and  third  counts  are  obviously  framed  upon  the  statute,  and 
the  second  section  of  this  act  a£Szes  a  penalty  of  five  dollars  for 
eveiy  trespass  therein  described.  The  declaration  alleged  that 
on  a  certain  day  specified,  and  on  various  other  days  between 
the  days  specified  and  the  time  of  bringing  this  suit,  the  defend- 
ant committed  certain  trespasses. 

In  order  that  the  jury  shoidd  know  the  amount  of  damage 
smstained,  it  was  therefore  proper  that  the  number  of  trespasses 
should  be  given  in  evidence.  The  withdrawal  of  the  general 
issue  could  not  deprive  the  plaintiff  of  this  right,  for  the  special 
pleas  of  justification  admitted  everything  charged  in  the  declara- 
tion, and  the  plaintiff  had  a  right  to  submit  such  proof  to  the 
jury,  as,  in  the  event  of  their  negativing  the  pleas,  would  en- 
able them  to  ascertain  the  amoimt  of  damage  done;  on  any  other 
supposition  a  writ  of  inquiry  would  be  necessary  in  every  case 
where  special  defenses  were  set  up;  this  would  be  a  very  incon- 
venient practice,  and  no  precedent  has  been  cited  to  sustain  it. 

It  is  also  objected,  that  the  court  suffered  certain  admissions 
of  the  defendant  in  relation  to  the  practicability  and  cost  of  con- 
structing a  road  over  a  certain  bluff  on  the  river,  where  the  de- 
fendant had  a  sawmill,  to  go  to  the  jury,  with  a  view  to  nega- 
tive the  idea  of  a  waylrom  necessity.  This  admission  was 
collateral,  but  connected  with  the  statement  of  the  witness  in 
relation  to  the  comparative  steepness  of  that  bluff,  and  the  one 
running  through  defendant's  land,  over  which  no  road,  as  de- 
fendant contended,  could  be  made,  it  was  legitimate  proof  to 
sustain  the  plaintiff's  case.  The  only  objection  urged  to  this 
collateral  admission,  in  this  court,  is,  that  the  witness  who  gave 
his  opinion  about  the  comparative  heights  of  the  two  bluffs  was 
not  an  engineer.  I  should  suppose  that  it  did  not  require  the 
eye  of  an  engineer  to  form  a  tolerably  correct  judgment  of  the 
comparative  height  and  steepness  of  the  two  bluffs,  for  any  pur- 
pose contemplated  by  either  of  these  x>ftrties.  If  what  the  wit- 
ness detailed  had  been  a  mere  matter  of  opinion,  the  particular 
ftlrill  and  judgment  which  he  possessed  ought  to  have  been 
shown,  before  his  opinion  could  have  gon^  to  the  jury.  But 
instead  of  stating  what  he  supposed  to  be  the  height  and  steep- 
Xkess  of  each  bluff,  and  leaving  the  jtiry  to  make  the  comparison 
for  themselves,  which  would  in  general  be  the  most  correct 


Sept  1840.]  Ckx>PEB  u  Maupin.  461 

mode  of  testifying,  he  stated  what  amoimted  io  the  same  thing, 
that  each  blnff  was  about  the  same  height,  and  about  equally 
impassable.  This  objection  therefore  seems  to  me  rather  cap- 
tious. 

2.  The  court  refused  to  gire  the  fourth  and  seventh  instruo- 
tions  asked  by  the  defendant.  The  fourth  instruction  was 
properly  refused,  because  it  did  not  leave  to  the  jury  to  deter* 
mine  whether  the  trespasses  complained  of  were  committed  in 
the  proper  use  of  the  way  or  not.  The  seventh  instruction  con- 
tained an  assumption  that  an  offer  on  the  part  of  Maupin  to  pay 
Cooper  was  an  acknowledgment  of  Cooper's  right  to  use  the 
way,  and  was  for  that  reason  properly  refused. 

The  first  and  second  instructions  given  by  the  court  for  the 
plaintiff,  seem  to  be  unexceptionable.  The  third  instruction, 
however,  involves  a  more  difficult  and  important  question,  the 
determination  of  which  must  settle  the  rights  of  the  parties  in 
this  suit.  What  constitutes  a  way  by  necessity,  is  not  very  well 
agreed  on  among  law  writers.  Sergeant  Williams  (1  Saund. 
323,  n.  6')  is  of  opinion  that  there  is  no  such  thing  as  a  right  of 
way  by  necessiiy,  except  where  it  is  pleaded  by  way  of  prescrip- 
tion or  grant.  To  plead  a  way  by  necessity  in  general  terms 
will  not  answer:  BuUard  v.  Harrison,  4  Mau.  &  Sel.  387. 
Where  there  was  once  a  unity  of  possession,  as  in  the  case  at 
bar,  it  must  be  pleaded  as  a  way  by  grant,  and  as  a  non-existing 
grant.  Chancellor  Kent  (3  Kent's  Com.  341),  after  reviewing  the 
authorities,  says  that  Sergeant  Williams'  doctrine  is  a  sound  one, 
**  that  it  places  the  right  upon  a  reasonable  foundation,  and  one 
oonsistent  with  the  general  principles  of  law."  Chancellor 
Kent  is  also  of  opinion  that  the  cases  of  DuUon  v.  Taylor,  2 
Sutten,  1487,' and  Buckbyy.  Coles,  5  Taunt.  311,  established 
the  doctrine  that  a  right  of  way  may  exist,  by  necessity,  even 
over  the  land  which  the  claimant  of  the  way  had  previously  sold. 
This  is  upon  an  implied  reservation  in  the  grant.  The  annotator  ^ 
on  Saunders  (1  Wms.  Saunders,  323  a,  note  h,  says  the  case 
of  BucIAy  V.  Coles  is  not  very  intelligible,  and  indeed  it  has 
been  expressly  overruled  by  BuUard  v.  Harrison,  4  Mau.  & 
Sel.  387,  so  far  as  allowed  a  general  plea  of  necessity.  In 
Packer  v.  Welsted,  2  Sid.  39,  cited  in  2  Kent,  380,  A.  had  three 
parcels  of  land,  and  there  was  a  way  from  the  first  to  the 
second,  and  from  the  second  to  the  third.  B.  purchased  all, 
and  then  sold  the  two  first  to  C.  It  was  held  that  B.  still,  not* 
withstanding  his  deed,  had  his  way  through  the  other  two  par- 

i.  PcH^rH  ▼.  Bien^/t  a.  2  Latw.  1487. 
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oelfl.  The  geneiral  principle  to  be  drawn  from  these  cases  is, 
that  where  there  are  three  parcels  of  land,  and  the  owner  of  all 
three  sells  the  middle  one,  he  himself,  or  his  assignees,  or  pur- 
chasers, still  retain  a  right  of  way  through  the  middle  parcel, 
there  being  no  other  way  to  get  to  the  remaining  land,  or  third 
parcel,  except  by  trespassing  on  their  neighbor's  land,  and  this 
is  called  a  necessity.  It  seems  to  be  both  a  legal  and  physical 
necessity. 

The  case  of  Pemam  v.  Wead,  2  Mass.  203  [3  Am.  Dec.  43], 
recognized  the  correctness  of  this  principle,  and  that  this  right 
of  way  not  only  could  exist  when  implied  from  a  grant,  but 
when  a  part  of  a  man's  land  is  taken  from  him  against  his  will, 
as  by  an  extent.  But  the  court  said  it  must  be  a  way  of  neces- 
sity, not  of  convenience.  The  case  of  Oayetty  v.  Bethune,  14  Id. 
49  [7  Am.  Dec.  188],  is  in  point.  The  court  examined  all  the 
points  on  which  the  right  of  way  was  claimed.  They  declared 
it  could  not  exist  by  grant,  because  there  was  no  adyerse  pos- 
session, or  if  so,  it  had  not  continued  for  twenty  years.  As  to 
a  way  from  necessity,  they  say:  "  This  right  depending  upon 
necessity  exists  only  when  the  person  claiming  it  has  no  otiier 
means  of  passing  from  his  estate  into  the  public  street  or  road. 
In  the  case  before  us,  there  is  an  ayenue,  and  one  which  was 
provided  when  the  house  was  built,  leading  from  the  street  to 
the  land  in  the  rear  of  the  house,  besides  which  the  house  abuts 
on  the  street  or  square,  so  that  the  plaintiff  may  open  a  passage, 
if  he  has  not  one  already.  A  right  like  this  is  to  be  construed 
strictly.  In  Temnan  y.  Greed,^  the  plaintiff  had  no  other  way 
to  get  from  his  land  to  the  public  street,  and  the  front  land  had 
been  taken  from  him  inrnto  by  his  creditors.  In  other  cases 
where  a  man  has  granted  land  surrounded  by  his  own  which  he 
retains,  he  is  supposed  tacitly  to  have  granted  a  right  of  way, 
upon  a  well-known  principle  that*when  a  man  grants  anything, 
he  is  held  to  have  granted  everything  necessary  to  the  use  and 
enjoyment  of  the  thing  granted.  It  may  well  be  doubted  if  a 
man  voluntarily  takes  a  conveyance  of  land,  surrounded  on  all 
sides  by  the  lands  of  his  grantor  and  others,  he  can  enforce  this 
right  of  way  under  a  plea  of  necessity,  against  any  one  but  him 
who  conveyed  to  him.  Now  in  the  present  case  the  plaintiff 
must  be  held  to  have  voluntarily  purchased,  knowing  the  situa- 
tion of  the  estate;  and  if  he  had  no  access  to  the  back  part  of 
it  but  over  the  lands  of  another,  it  was  his  own  folly. 

It  will  be  observed:  1.  That  the  passage  spoken  of  by^tha 

1.  Pemam  t.  Wtad,  iMpro. 
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oomi  as  leading  to  the  street  from  the  yard  of  the  plaintiff,  was 
merely  a  four-foot  passage,  and  of  course  did  not  answer  for 
wagons,  etc.  2.  The  court  say  no  necessity  existed,  because  the 
pliuntiff  could  pull  down  his  house  or  wall,  and  in  that  way 
make  a  passage  if  he  thought  proper.  8.  The  court  obviously 
question  the  doctrine  laid  down  in  Sent  and  in  Buoldby  v.  ColeSy 
that  a  man  taking  a  conveyance  can  claim  a  way  of  necessity 
from  any  one  but  the  grantor.  The  authority,  then,  of  the  cases 
of  DuJUtm  V.  Taylor,  2  Lutw.  1487;  Packer  v.  WelMed,  2  Sid.  89, 
and  BucIAy  t.  Coles,  8  Taunt,^  is  at  least  questionable,  and  has 
been  doubted  by  Sergeant  Williams,  and  the  supreme  court  of 
Massachusetts,  in  Oayetty  v.  BeOmne,  Admitting  them  to  be 
the  setUed  law,  I  see  no  reasons  for  carrying  the  principles  far- 
ther. No  case  has  yet  sustained  a  right  of  way  from  necessity 
from  one  part  of  the  claimant's  ]and  to  another  part  of  the  same 
contiguous  tract  over  the  land  of  another.  How  can  such  a  way 
be  called  a  way  of  necessity?  It  may  be  convenient,  but  I  un- 
derstand the  necessity  must  be  absolute,  and  created  by  the 
intervention  of  another's  land.  In  Oayetty  y.  Bethune,  the  court 
declared  there  was  no  necessity,  because  the  plaintiff  could  have 
torn  down  his  brick  wall.  A  proceeding  I  should  suppose  as 
troublesome  and  expensive  as  cutting  down  a  bluff. 

The  case  of  McDonald  v.  LindaU,  3  Eawle,  492;  8  Wheeler's 
Am.  Ck>m.  L.  388,  sustains  this  position.  The  court  held  that 
a  right  of  way  from  necessity  extends  to  a  single  way.  ''It  is 
always,"  says  the  court,  ''  from  a  strict  necessity,  and  the  neces- 
sity can  not  be  created  by  the  party  claiming  the  right.  It  never 
exists  when  a  man  can  get  to  his  property  through  his  own  land, 
however  inconvenient  the  way  through  his  own  land  may  be." 
The  court  did  not  in  my  opinion  err  in  instructing  the  jury 
**  that  the  defendant  can  have  no  right  of  way  by  necessity  over 
the  land  to  plaintiff  to  any  other  portion  of  the  same  entire 
tract  of  defendant's  land." 

3.  The  refusal  of  the  court.to  grant  a  second  new  trial,  is  also 
assigned  for  error.  The  second  section  of  the  seventh  article  of 
the  act  concerning  practice  at  law  provides  that  only  one  new 
trial  shall  be  allowed  to  either  jMurty,  except  where  the  triors  of 
the  fact  shall  have  erred  in  a  matter  of  law,  or  the  jury  shall  be' 
guilty  of  misbehavior;  neither  of  these  reasons  existed  in  the 
case.  No  pretense  was  made  that  the  jury  had  misbehaved,  nor 
any  that  the  jury  had  misconstrued  the  law  as  expounded  to  them 
by  the  dronit  court;  whether  the  court  mistook  the  law  or  not,  is 
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another  matter,  and  has  been  examined  in  inyestigating'  the 
ond  point. 

4.  The  first  oonnt  in  the  declaration  is  sapposed  by  defend- 
ant's cotmsel  to  be  a  common  law  count,  though  concluding 
contra  farmam  statuli,  and  being  joined  irith  the  statutory  connta, 
and  the  verdict  a  general  ane,  judgment  should  have  been  ar- 
rested. When  the  verdict  of  the  jory  does  not  specify  thai 
double  damages  were  found,  I  apprehend  the  presumption  ia 
that  such  verdict  is  only  for  single  damages,  and  it  is  the  prorv- 
ince  of  the  court  to  double  or  treble  the  damages.  But  if  the 
party  complaining  chooses  to  take,  as  in  this  case,  single  dam^ 
ages  only,  the  defendant  has  no  rig^t  to  complain.  The  verdict 
then  being  for  single  damages,  would  be  good  either  under  the 
common  law  count,  if  such  was  the  character  ol  the  first  count, 
or  the  statutory  counts.  There  was  no  cause,  therefore,  why  it 
should  be  arrested. 

Judgment  aflSrmed. 

« 

V^AYS  FROM  Nbobssitt. — ^A  Wftj  from  necewity  is  an  easement  founded  on 
a  grant;  it  is  an  implication  from  a  grant,  and  is  an  application  of  the  princi- 
ple that  wherever  one  party  conveys  property,  he  also  conveys  whatever  is 
necessary  to  the  beneficial  nse  of  that  property:  BuUard  v.  Harriton,  4  Mml 
&  Sel.  387;  CoIUm  v.  Prentice,  15  Conn.  423;  Snifder  v.  Warford,  11  Ma  513; 
Nichols  v.  Luce,  24  Pick.  106,  post;  N,  T.  Life  Ins,  and  Trust  Co,  v.  MUnor, 
1  Barb.  Ch.  353;  Tracy  v.  Atherton,  35  Vt.  52.  Being  founded  on  a  grant, 
questions  as  to  when  such  ways  exist  arise  only  between  grantor  and  grantee. 
Hence  a  party  conld  have  no  right  of  way  from  neoessity  where  the  title  ii 
by  escheat:  Proctor  v.  Hodg9on,  10  Exch.  822;  S.  a,  24  L.  J.  Ezoh«  19f; 
nor  over  land  which  the  grantor  never  owned  except  as  tenant  in  oommon: 
CoUins  V.  Prentice^  15  Conn.  423. 

Where  a  grantor  sells  land  entirely  surrounded  by  his  own,  or  partly  by 
his  own  and  partly  by  that  of  a  stranger,  so  that  the  grantee  can  have  no  ao- 
cess  to  it  except  over  the  grantor's  or  the  stranger's  land,  the  Usw  implies  in 
favor  of  the  grantee  a  right  of  way  over  the  grantor's  land  from  the  neoeeaity 
in  which  he  is  placed:  Howton  v.  Frearson,  8  T.  R.  50;  Osbom  v.  ITise,  7 
Car.  &  P.  761;  CoUins  v.  Prtntice,  15  Conn.  39;  Trask  v.  PaUers(m,  29  Me.  499; 
Russell  V.  Jackson,  2  Pick.  573;  Pemam  v.  Wead,  2  Mass.  202;  S.  C.  3  Am. 
Dea  43;  Snpder  v.  Warford,  16  Mo.  513;  Holmee  v.  Seei^  19  Wend.  507; 
Smylea  v.  Hastings,  22  N.  Y.  217;  Wheeler  v.  Oile^,  35  How.  Pr.  139;  Wias- 
ler  V.  Hershey,  23  Pa.  St.  333;  Brovm  v.  Berry,  6  Coldw.  98.  Lord  Mans- 
field seems  to  favor  the  view  that  a  way  from  necessity  can  arise  from  con- 
,  venience  and  the  better  nse  of  the  property,  and  in  Morrie  v.  Edginfftom,  3 
Tannt.  at  p.  31,  he  sayst  *'  It  would  not  be  a  great  atreteh  to  call  that  a 
necessary  way  without  which  the  most  convenient  and  reaeonaUe  mode  of 
enjoying  the  premises  could  not  be  had."  And  in  PettingUl  v.  Porter,  8  Allen, 
1,  it  was  held  that  the  right  arises  though  there  is  no  insuperable  physical 
obstacle  to  prevent  access  by  another  way,  if  the  construction  of  such  a  way 
would  involve  unreasonable  expenee  as  oompsred  with  the  vafau  of  tlfes  prop- 
erty. But  this  view  has  never  gained  ground,  and  the  weight  of  authority 
supports  the  position  that  mere  convenience  or  usefulness  is  not  sufiSdent^ 
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that  there  nnut  he  an  ahsolute,  indispensahle  neoesaity  to  give  the  rights 
Anderson  v.  Buchanan,  8  Ind.  132;  Hall  v.  MeLtod,  2  Meto.  (Ky.)  98; 
I^khcls  y.  Luce,  24  Pick.  105;  Oayetty  ▼.  Bethitne,  14  Mass.  49;  S.  C,  7  Am. 
Deo.  188;  Oliver  v.  PUman,  98  Mass.  46;  AUen  y.  Kincaii,  11  Me.  155:  TroA 
y.  PaUerwa,  29  Id.  499;  WhUe  y.  Bradley,  66  Id.  254;  Screven  y.  Oregorie,  8 
Rich.  L.  158;  Ogden  y.  €hwe^  38  Pa.  Si.  487;  Seabrook  y.  JTtfi^,  1  Nott  &  M. 
140;  TVm^u//  y.  River$,  3  McCord,  131;  S.  C,  15  Am.  Dec.  622;  0*Rori$  y. 
Smith,  11  R.  L  259;  ffyde  y.  Jamaica,  27  Vt.  443. 

A  way  hy  necessity  is  limited  hy  the  necessity  which  creates  it,  and  ceases 
when  the  necessity  ceases:  Holmes  y.  Ooring,  2  Bing.  76;  OoUina  v.  Prentice, 
15  Conn.  39;  Pierce  y.  SeOeck,  18  Id.  821;  Sedey  y.  Bishop,  19  Id.  128;  VUUl 
y.  Carpenter,  14  Gray,  126;  ^.  F.  Xj/e  Ins.  and  Trust  Co,  y.  MUnor,  1  Barb. 
Ch.  353;  Wheeler  y.  6V2w|r,  35  How.  Pr.  139;  Phtysey  y.  Ficory,  16  Mee.  ft 
W.  484. 

The  doctrine  that  a  right  of  way  from  necessity,  from  one  part  of  claim* 
ant's  land  to  another  part  of  the  same,  over  the  land  of  another,  can  not  exist 
aa  laid  down  in  the  principal  case,  seems  at  first  yiew  to  conflict  with  Nidiols 
y.  Luce,  post,  where  the  court  by  way  of  dictam  said  that  snch  a  way  coold 
«xist  in  case  of  absolute  necessity.  In  the  principal  case  the  way  over  Man* 
pin's  land  was  not  an  absolute  necessity,  as  Cooper  could  have  built  a  road 
from  the  bluff  to  the  field  below;  it  was  merely  a  way  of  great  convenienoe. 
The  court  were  not  called  upon  to  decide  whether  such  a  way  could  ever  exist, 
but  whether  it  could  exist  when  it  would  be  of  great  convenienoe,  though  not 
of  absolute  necessity.  They  held  that  it  could  not  exist,  thus  affirming  the 
doctrine  as  laid  down  in  cases  cited  ante.  The  cases  cited  by  the  court  in 
airiving  at  their  conclusion  hold  that  a  way  from  necessity  can  not  arise  from 
•convenience  merely,  but  all  allow  that  such  a  way  could  exist  if  there  existed 
real  necessity  for  it.  This  fact,  taken  in  connection  with  the  fact  that  the 
eourt  were  not  called  upon  to  decide  whether  such  a  way  could  ever  exist, 
seems  to  justify  the  inference  that  the  doctrine  as  stated  must  be  taken  with 
the  implied  limitation  that  such  a  way  can  not  exist  where  there  is  no  abso- 
lute neoeasity,  but  great  oonyenienoe  only,  as  the  ground  for  it.  In  this  view, 
the  principal  ease  rather  aflbrms  than  ooofliots  with  the  diotnm  of  Nichols  y. 
Luce. 

MSASUBB  ov  Dakaoib  IK  TBEBPAfls:  See  notes  to  Hite  y.  Long,  18  Am. 
Deo.  726,  and  Merrills  y.  Tatif  Mam,  Co,,  27  Id.  685.  Hie  principal  case 
waa  followed  on  the  point  that  a  general  yerdiot  will  be  deereed  for  single 
damages  nnlesa  the  oontmry  appears^  in  Oeorge  y.  Mook^  7  Mo.  160;  and  citi4 
to  the  nme  efiiDet  in  Brewster  y.  Mijfc,  88  Id.  149. 
Dne.  YoL. 
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Obabteb  ov  Ck>]tPOBATioN  AuTHoaiziXG  IT  TO  Mauitain  a  Toll-boad  Ib  » 
oontntoty  and  within  the  proteotion  of  the  claoae  of  the  eonstitation  of 
the  United  States  prohibiting  the  several  states  from  passing  any  laws 
impairing  the  obligation  of  contracts. 

Pbopsbtt  of  Corporation,  inoludino  its  Frakghisb,  mat  bb  Taken  for 
FcTBLio  Use  if  the  public  exigencies  require  it  for  that  purpose,  evoi 
though  such  taking  may  incidentally  put  an  end  to  the  corporate  powers 
by  leaving  nothing  for  them  to  be  exercised  upon. 

Where  Publio  Exiqeitoies  Require  Eight  of  Wat  free  to  all,  the  property 
and  franchise  of  a  toll-road  corporation  may  be  taken  for  the  purpose  of 
a  free  pubUc  highway. 

Reservation,  bt  Lboislature,  in  Charter  of  a  Toll*road  Gorforation, 
permitting  the  state,  within  a  certain  time  and  upon  certain  oonditions, 
to  purchase  the  property  thereof,  does  not  affect  the  right  of  the  legis- 
lature to  exercise  the  power  of  .eminent  domain  over  such  property* 

Power  of  Eminent  Domain  mat  be  Eiobrgisxd  bt  the  State  through  sub- 
ordinate agencies,  and  need  not  be  exercised  directly  by  the  legislature 
itself. 

Damages  Oooasionsd  bt  Lating  oct  Highwats  have  been  assessed  by  the 
court,  or  by  a  committee,  in  accordance  with  a  long  course  of  legislatloii 
in  this  state;  and,  therefore,  the  intervention  of  a  jury  for  that  purpose 
is  not  necessary,  it  having  been  ''otherwise  used  and  practiced*'  before 
the  adoption  of  the  constitution. 

FxTmoN  for  a  highway.  From  the  report  of  a  committee  lay- 
ing out  a  highway  according  to  the  prayer  of  the  petition,  it 
appeared  that  a  portion  of  the  highway  was  laid  over  the  FoorUi 
New  Hampshire  turnpike.  On  objections  being  made  to  the 
acceptance  of  the  rex>ort,  the  case  was  transferred  from  the  com* 
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mon  pleas  for  the  consideration  of  this  court    The  other  facts 
snfficientlj  appear  from  the  opinion. 

BeUf  for  the  tompike  corporation. 

Bartlett,  for  the  petitioners. 

By  Court,  Pabseb,  0.  J.  It  is  admitted  that  the  charter  under 
which  the  Fourth  New  Hampshire  turnpike  corporation  has  been 
oi^nized,  and  has  constructed  its  road,  is  a  contract,  and  within 
the  protection  of  the  clause  of  the  constitution  of  the  United 
States,  prohibiting  the  several  states  from  passing  any  laws  im- 
pairing the  obligation  of  contracts.  But  what  is  the  contract? 
It  is  a  grant,  to  the  individuals,  of  a  right  to  organize  and  form  a 
corporation,  with  power  to  construct  and  keep  in  repair  a  road 
in  a  certain  place;  to  erect  gates,  take  tolls,  and  prevent  per- 
sons from  passing  without  payment.  That  grant  has  taken 
full  effect.  The  organization  has  been  made;  the  road  has  been 
conntructed;  and  the  corporation  has  been  in  the  full  exercise 
of  all  its  powers.  But  we  look  in  vain  for  any  stipulation,  that 
the  property  acquired  by  the  corporation  under  that  contract, 
whether  that  property  be  corporeal  or  incorporeal,  shall  be  ex- 
onerated from  contributing,  like  other  property,  to  the  public 
burdens,  or  be  exempted  from  any  liability  to  which  property  is 
usually  subjected  in  the  hands  of  any  citizen  of  the  state. 
There  is  nothing  in  the  terms  of  the  grant,  nor  in  the  nature  of 
the  case,  to  show  a  contract,  express  or  implied,  that  the  prop- 
erty of  the  corporation  should  not  be  taken  for  the  public  use, 
if  it  holds  any  of  such  a  nature  that  the  public  exigencies  may 
require  it  for  that  purpose.  No  clause  of  the  charter  has  been 
cited  which  has  the  most  remote  tendency  to  show  any  express 
stipulation  of  that  character.  Nor  can  such  a  stipulation  be  in- 
ferred from  the  grant  of  a  right  to  organize  as  a  corporation; 
or  from  the  grant  of  a  right  to  acquire  property  for  a  par- 
ticular use,  and  to  take  a  compensation,  in  the  shape  of  tolls,  for 
the  use  of  it.  Nor  can  it  be  inferred  from  the  nature  of  the 
property.  The  fact  that  the  corporation  does  not  own  the  fee  of 
the  land  over  which  the  road  is  constructed,  does  not  imply  any 
such  stipulation,  nor  the  fact  that  a  part  of  the  property  is  a 
franchise.  We  are  not  aware  of  any  principle  by  which  the 
power  of  eminent  domain  is  to  be  restrained  from  operating 
upon  property  of  either  description.  It  may  be  as  necessary  to 
take  the  properly  of  an  individual,  for  public  use,  where  he 
owns  only  an  incorporeal  hereditament,  as  where  he  owns  the 
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fee  siinple.    And  the  property  of  a  corporation  ponoooooo  no 
greater  immunitj. 

It  does  not  impair  the  obligation  of  a  contract,  therefore,  to 
take  any  of  the  property  of  this  corporation  for  the  public  use, 
because  there  is  by  the  charter  no  contract  of  that  character,  ex- 
prees  or  implied.  And  if  the  taking  of  the  property  may,  inci- 
dentally, even  put  an  end  to  the  ezerdse  of  the  corporate  pow- 
ers, because  there  is  nothing  left  for  their  exercise,  that  will  not 
prove  that  the  property  may  not  be  taken.  There  is  no  con- 
tract that  the  corporation  mskj  not  be  dissolved,  or  its  operatigns 
be  suspended,  by  a  subsequent  exercise  of  the  power  of  eminent 
domain,  if  their  property,  franchise  included,  is  of  such  a  na- 
ture that  that  power  may  operate  upon  it.  The  first  and  second 
exceptions  must,  therefore,  be  overruled:  Piscataqua  Bridge  v. 
N.  S.  Bridge,  7  N.  H.  35;  Barber  v.  Andaver,  8  Id.  398;  Peirce 
V.  Bomer^worthy  10  Id.  869. 

The  corporation,  like  an  individual,  is  guarded  from  a  des- 
potic exercise  of  power.  Whatever  is  taken  must  be  paid  for. 
And  it  may  be  true  that  the  power  does  not  extend  to  the  de- 
struction of  rights,  whether  individual  or  corporate,  merely  be- 
cause an  opinion  exists  that  it  may  be  beneficial  to  the  public 
that  they  should  be  extinguished.  It  may  be  that  the  power 
does  not  extend  to  cases  where  no  public  use  can  be  had  of 
what  is  taken,  even  if  a  provision  for  compensation  is  made.  It 
ia  not  necessary  to  settie  that  here. 

But  it  is  argued  that  the  state  having  made  provision  for  a 
way  here,  which  may  be  used  by  the  public,  can  not  make 
further  provision  for  the  same  object,  and  take  the  franchise  of 
the  corporation  for  that  purpose;  and,  furthermore,  that  as  the 
charter  contains  a  provision  by  which  the  state  may  acquire  the 
property,  on  certain  terms,  the  right  of  eminent  domain  is 
thereby  provided  for,  and  that  it  can  not  be  exercised  in  any 
other  mode.  Had  the  charter  contained  an  express  stipulation 
that  the  property  of  the  corporation  should  never  be  taken  in 
the  exercise  of  the  power  of  eminent  domain,  the  question  would 
at  once  have  arisen,  whether  it  was  comi>etentfor  any  legislature 
to  make  a  contract  of  that  character — ^whether  any  legislature 
has  authority,  by  contract,  to  lay  restrictions  upon  this  power. 
We  have  already  had  occasion  to  indicate  a  pretty  strong  im- 
pression upon  that  subject;  and  it  is  only  neceasaiy,  at  this 
time,  to  say,  that  we  have  as  yet  seen  no  reason  to  change  the 
views  heretofore  suggested:  7  K.  H.  69;^  Breuxier  v.  Hough,  10 
Id.  138. 

1.  Fiteatagua  Bridge  r.  if.  J7.  Bridge, 
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The  fact  that  fhe  public  may  now  have  a  use  of  the  road  con- 
stmcted  by  the  tompike  corporation,  does  not  show  that  the 
public  interest  may  not  require  that  a  public  highway  be  laid 
oyer  the  same  ground.  The  right  at  present  enjoyed,  although 
a  public  use,  is  of  a  limited  character,  subject  to  the  payment 
of  a  toll;  and  there  may  be  a  necessity  for  an  open  public  high- 
way, which  all  the  citizens  may  use  free  from  charge.  The  use 
which  already  exists  is  of  the  same  nature  with  that  which  will 
exist  if  an  open  public  highway  is  laid  out;  but  the  right  to  use 
is  not  the  same.  The  public  are  entitled  to  have  not  merely  a 
way,  but  a  free  passage,  such  as  is  enjoyed  in  other  parts  of  the 
state,  whenever  the  public  exigencies  shall  require  such  a  right 
of  way;  and  there  is  nothing  in  the  nature  of  the  corporation, 
or  of  the  property  it  holds,  to  prevent  the  existence  and  exercise 
of  this  right.  It  is  not  admitted  that  the  legislature,  having 
granted  a  fee  to  an  individual,  may  not  take  that  fee  for  public 
use,  paying  a  compensation,  if  it  can  be  shown  that  the  public 
necessities  require  that  the  whole  fee  be  taken.  This  would  not 
annul,  or  abrogate,  or  impair,  the  contract  by  which  the  grantee 
acquired  the  property,  but  would  be  in  effect  a  repurchase, 
through  the  power  and  right  of  eminent  domain;  and  that  pur- 
chase may  be  in  in  invUum^  if  the  owner  does  not  consent  to 
part  with  the  property. 

Nor  does  the  provision  of  the  charter  by  which  the  legisla- 
ture reserved  the  right  to  purchase  the  property,  with  the  con- 
sent of  the  corporation  (given  through  their  acceptance  of  the 
charter),  prove,  by  any  means,  that  the  right  of  eminent  domain 
was  thereby  surrendered;  even  if  the  legislature  might  be  sup- 
posed to  possess  the  power  to  make  such  a  surrender.  That 
provides  a  mode  by  which  the  government  might,  after  a  cer- 
tain period,  come  into  possession  of  all  the  property  of  the  cor- 
poration; and  a  mode  which  would  not  have  existed,  but  for  the 
provision  in  the  charter  itself.  But  this  reservation  does  not 
seem  to  us  to  imply,  in  any  manner,  a  relinquishment  of  any 
right  by  which  the  property  of  the  corporation,  or  a  part  of  it, 
might  be  taken  for  public  use.  If  the  legislatiure  should  grant 
land,  to  an  individual,  in  fee,  with  a  reservation  of  a  right,  at 
the  expiration  of  a  term  of  years,  to  resxmie  the  property 
granted,  upon  the  repayment  of  the  purchase  money  with  in- 
terest, that  could  not  be  construed  as  implying  that  a  public 
highway  should  not  be  laid  through  it,  in  the  ordinary  exercise 
of  the  power  of  eminent  domain.  And  the  principle  would  be 
the  same,  if  the  tract  was  of  such  a  shape  and  character,  that 
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the  whole  of  it  was  afterwards  reqtiired  by  the  public  ezi« 
gencies. 

It  is  farther  contended,  that  the  power  to  take  by  eminent  do- 
main can  not  be  transferred  to  any  subordinate  agent,  but  must 
be  exercised  by  the  state  itself.    The  argument  seems  to  be, 
that  each  individual  exercise  of  the  power  must  be  by  a  legisla- 
tive act.    No  authority  is  cited  in  support  of  this  proposition; 
and  it  is  certainly  in  conflict  with  the  practice  of  this  govern- 
ment from  its  first  institution,  and,  it  is  believed,  with  that  of 
all  others  of  the  United  States.    As  early  as  1639,  the  colony  of 
Massachusetts  bay  made  provision  for  laying  out  highways 
through  the  action  of  the  court  of  the  county,  and  the  appoinjt- 
ment,  by  such  court,  of  individuals  for  that  purpose:  Charters 
and  Colony  Laws,  126.    In  1641  and  1642,  the  inhabitants  of 
the  settlements,  then  existing  in  New  Hampshire,  united  them- 
selves to  the  Massachusetts  colony.     On  the  separation,  in  1680, 
and  the  organization  of  a  provincial  government  here,  it  was 
enacted  by  the  assembly,  that  the  laws  they  had  formerly  been 
governed  by  should  be  the  rule  in  judicial  proceedings,  so  far^ 
as  they  would  suit  our  constitution,  and  not  be  repugnant  to 
the  laws  of  England,  until  others  were  legally  published.    And 
in  1719,  an  act  was  passed  by  which  the  court  of  quarter  ses- 
sions were  empowered  to  appoint  committees  to  lay  out  high- 
ways: Prov.  Laws,  153.     Similar  provisions,  authorizing  the 
courts  of  the  coimties  to  exercise  a  jurisdiction  for  this  purpose, 
have  been  enacted,  and  acted  upon  without  any  question  re- 
specting their  constitutionality,  up  to  the  present  time.     It 
would  require  very  strong  reasons  to  authorize  us  to  break  in 
upon,  and  condemn,  this  continued  practice  of  two  centuries; 
but  none  have  been  suggested,  and  none  present  themselves  to 
us.     If  the  power  of  eminent  domain  is  exercised  through  the 
action  of  general  laws,  and  judicial  tribunals,  there  is  probably 
quite  as  little  danger  to  be  apprehended  from  its  abuse  as  in  any 
mode  which  can  be  devised. 

To  the  last  exception,  the  answer  of  the  counsel  for  the  peti- 
tioners is  conclusive.  This  case  is  within  the  express  exception 
of  the  clause  in  the  constitution  which  provides,  that  "in  all 
controversies  concerning  property,  and  in  all  suits  between  two 
or  more  persons,  except  in  cases  in  which  it  has  been  heretofore 
otherwise  used  and  practiced,  the  parties  have  a  right  to  a  trial 
by  jury,"  etc.  By  the  long  course  of  legislation,  to  which  refer- 
ence has  just  been  made,  the  damages  occasioned  by  the  laying 
out  of  highways  were  to  be  assessed  by  the  court,  or  by  a  com- 
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mittee;  and  no  provision  is  found  for  the  intervention  of  a  jniy, 
in  cases  of  that  character.    It  had,  therefore,  been  **  otherwise 
used  and  practiced"  for  nearly  a  century  and  a  half  before  the 
adoption  of  the  constitution;  and  a  similar  use  and  practice  has 
preTailed  from  that  period  up  to  the  present  time.    The  case  is 
not  only  within  the  express  Isoiguage  of  the  exception,  but  there 
is,  from  these  circimistances,  abundant  evidence  that  it  must 
have  been  within  the  view  of  the  framers  of  that  instrument. 
It  can  make  no  difference  that  the  power  or  right  to  take  prop- 
erty for  a  public  highway,  is  applied  to  property  of  a  different 
character  from  that  to  which  it  had  been  applied  before  the 
adoption  of  the  constitution.    The  principle  is,  that  there  is  an 
express  exception  to  the  constitutional  provision  providing  for  a 
tight  to  a  trial  by  jury,  of  those  cases  in  which  it  had  been 
"  otherwise  used  and  practiced;"  and  it  had  been  otherwise  used 
and  practiced  in  all  cases  where  property  was  taken  for  public 
use,  by  the  laying  out  of  a  highway.    The  case,  therefore,  falls 
within  the  principle,  although  the  character  of  the  property 
taken  may  in  some  respects  be  different. 

For  these  reasons,  the  exceptions  must  be  overruled,  and  the 
case  remitted  to  the  common  pleas,  with  directions  to  accept 
the  report  of  the  committee,  and  establish  the  highway. 


CoBFORATB  Chabtkr  OR  Fbanohisb  IS  A  €k>NTitACT:  See  RegeiUi  ▼.  Witt" 
kana,  31  Am.  Deo.  72,  note  113;  Derby  Turnpike  Co,  v.  Parka,  27  Id.  700, 
note  707.  Bat  in  CommonweaUh  v.  F,  and  M,  Bank,  32  Id.  200,  it  was  de- 
cided that  an  act  that  suspended  the  proceedings  of  a  bank  by  an  injunction, 
and  thereby  diminished  the  period  for  which  it  was  by  its  charter  to  act  as  a 
corporation,  was  not,  on  that  account,  imconstitutionaL 

Oraitts  ABE  IN  Naturb  07  CoMTRACTS  within  the  meaning  of  the  clause 
in  the  constitution  of  the  United  States  which  prohibits  the  states  from  pass- 
ing laws  impairing  the  obligation  of  contracts:  See  Seymour  v.  Hartford,  21 
Conn.  486,  and  Memphis  Freight  Co.  v.  Mem^phie,  4  Coldw.  428,  both  citing 
the  principal  case. 

Taking  Privatr  Propbbtt  vob  Pubuo  Uss  does  hot  Infrings  th« 
clause  of  the  constitution  designed  to  protect  the  obligation  of  contracts; 
and  the  state  may  take  the  property  of  a  private  corporation  for  a  public  use: 
Ala.  and  Flo.  E.  R,  Co.  v.  Keimey,  39  Ala.  311;  Enfield  Toll  Bridge  Co.  y. 
Hartford  and  N.  H.  R.  R.  Co.,  17  Conn.  59;  BaU.  and  H.  de  G.  T.  Co.  ▼. 
(Tnion  R.  Co.  qfBaU.,  35  Md.  231;  K<nihem  R.  R.  Co.  v.  Concord  Und  C.  R. 
R.  Co.,  27  N.  H.  194;  Croeby  v.  Hanover,  36  Id.  420;  Afh  v.  Cumminge,  50 
Id.  613;  Adden  v.  Railroad,  55  Id.  415;  In  re  N.  T.  C.  dt  H.  R.  R.  Co.  v. 
M.  O.  L.  Co.,  63  N.  T.  334;  8taU  ▼.  8.  P.  R.  R.  Co.,  24  Tex.  127,  all  citing 
the  principal  case. 

Lboislature  iCAT  CoNrxR  UPON  PRIYATB  CORPORATION  power  to  take 
private  property  for  a  public  use:  See  WiUyard  y.  Hamilton,  30  Am.  Dec.  195, 
note  201,  and  cases  there  cited;  also  Sadler  y.  Langham,  34  Ala.  '325,  citing 
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tb*  principal  ctrnt  Bloodgood  t.  Jf.  Jk  H.  R.  R,  Cb.,  81  Am.  Dtoe.  313»  note 
872. 

pROPBBrr  lUT  BB  Takut  bob  Poblio  Usb  bt  Obbbbax*  Law  or  by  * 
■pedal  act:  CoiNfXU^  y.  Fenudd,  47  K.  H^455;  In  re  AppUeathn  tic  betw&m 
Lower  Ohatham  amd  LUOe  FalU,  80  K.  J.  L.  505»  both  dtizig  the  principal 


PowBft  or  BmBBBT  DoKAnr  mat  bb  TEAXBnBiiBD  BT  Lboislatubb  to 
a  ■nbordinate  agent:  Shorter  v.  SmUk,  9  Qa.  580,  dting  the  principal  case. 
See  also  Beekman  y.  Saratoga  and  S.  B.  B.  Co,^  22  Am.  Dec  679,  note  686. 

Trial  bt  Jukt  not  Nbobssabt  in  mwoiwfiig  damages  for  property  taken  in 
exercise  of  power  of  eminent  domain:  Iwm  v.  Jfun.  O.  B.  R,  Co.,  36  Miss. 
810;  DalUya  v.  NorthaanpU^n,  19  N.  H.  864;  Baiter  y.  Holdemeu,  26  Id.  113; 
Skut  Kingdon  y.  TowU,  48  Id.  63;  Copp  y.  ffenniker,  55  Id.  189;  TrigaUf 
y.  MemphU,  6  Coldw.  385;  Oold  y.  VL  CenL  B.  B,  Oo.^  19  Vt.  483;  aU  citing 
the  principal  case.  See  also  Hicbox  y.  Cleveland,  32  Am.  Dec  730;  WUlford 
y.  HamUtont  80  Id.  195,  note  201,  and  cases  there  cited. 


GOODALL   V.    MAKSHATiTt, 

[11  Kaw  HAicnHnoE,  88.] 

MoTABLB  EsTATB  OF  A  Dbcbdbnt  13  DiBTBiBUTBD  among  his  birim  or  legatees 
according  to  the  law  of  the  place  where  he  had  his  domicile  at  the  time  d 
his  decease. 

Akoillabt  ob  Auxhjaby  Admikistbation  is  that  which  is  granted  in 
porsnanoe  of  the  laws  of  a  goyemment  other  than  that  of  the  deced- 
ent's domicile,  for  the  due  collection  and  disposition  of  anoh  personal  prop- 
erty as  the  deceased  left  within  the  jniisdiction  of  that  government. 

Aboillabt  Admznist&atob  has,  Gbkbballt,  no  Powbr  to  Sbll  Rsal 
SsTATB  unless  the  estate  proyee  insolyent. 

C«RBDIT0B8   WHO    ABB   CITIZIN8    OF  THB  QOYBBNMBNT   WHBBB    AnCILLABT 

Administbation  Bxnn  should  be  paid  by  the  ancillary  administrator, 
the  sorplns  only  being  transmitted  to  the  place  of  the  principal  ad  minis- 
tration. 

Law  of  Plaob  whbbb  ANonjjkBT  AdiAinistbation  is  Taxbn  goyems 
the  distribution  of  the  assets  of  the  deceased,  in  the  payment  of  debts 
there.  It  is  only  the  balance  in  the  hands  of  the  ancillary  administrator 
after  the  payment  of  the  debts,  that  is  subject  to  the  law  of  the  late 
domicile  of  the  deceased.  And  this  balance  may  be  transmitted  to  the 
plaoe  of  the  domicile,  or  be  distributed  according  to  that  law,  in  the  forum 
of  the  ancillary  administration. 

Whbbb  Anoilliaby  Adhinistbation  is  Takbn  in  this  State,  and  the 
estate  is  represented  insolyent^  all  the  creditors  of  the  deceased  are  en- 
titled to  proye  their  claims  against  the  estate  here,  and  to  haye  it  ^pro- 
priated  in  satisfaction  of  their  demands,  whether  such  creditors  be  oiti- 
sens  of  this  state  or  of  other  states. 

Adxinistbatob  mat  in  this  Statb  Sell  Lands  unbbb  a  LiCBNSBy  for 
payment  of  debts  of  a  deceased  person,  whether  the  estate  be  solyant  or 
insolvent. 
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FoBxxoir  Cbxdxiobs  of  Bahkbutt  mat  Ayprovbiais  trb  Pbopsbtt  of 
their  debtor  to  the  pasrment  of  their  debts,  aooordingto  the  lex  looi  rei 
miOt  instead  of  sending  it  to  the  place  of  the  domicile,  to  be  there  distrib- 
nted  under  the  proceedings  in  bankruptcy.  Bat  where  the  debtor  is 
dead,  this  role  does  not  apply,  and  in  that  case  the  creditors  may  go 
abroad  and  avail  themseWes  of  another  administration,  for  the  purpose 
of  obt^ning  satisfaction  of  their  claims. 

Mmrb  Pxndknct  of  PEOoonDsros  bt  Gbeixeeob  aoaiitb]*  Bstatb  of  deceased 
debtor  in  another  state^  is  not  a  bar  to  the  allowance  of  his  claim  against 
the  estate  in  this  jurisdiction. 

Assumpsit  on  a  promissoxy  note  made  by  the  defendant's 
administrator.  The  intestate,  at  the  time  of  his  death,  had 
his  domicile  in  Yermont,  where  administration  was  taken  on 
his  estate.  The  defendant  was  api>ointed  ancillary  adminis- 
trator in  this  state,  the  deceased  having  left  property  here. 
Prior  to  the  death  of  the  intestate,  the  plaintiff  had  commenced 
stiit  against  him  in  this  state  on  the  note,  which  action  was 
pending  at  the  time  of  his  decease.  The  estate  was  represented 
as  insolvent,  both  in  Vermont  and  in  this  state,  and  the  pLuntiff 
presented  his  claim  for  allowance  to  the  commissioners  in  both 
states.  The  claim  was  allowed  by  the  commissioners  in  both 
states.  In  Vermont,  the  administrators  excepted  to  the  allow- 
ance, and  the  plaintiff  appealed  to  the  counly  court,  where  the 
action  was  still  pending.  In  this  state  the  defendant  objected 
to  the  allowance,  and  the  plaintiff  prosecuted  his  claim  in  the 
common  pleas.  The  defendant  moved  the  court  to  dismiss  the 
action,  on  the  ground  that  the  plaintiff  having  presented  and 
prosecuted  his  claim  in  Vermont,  he  could  not  be  allowed  to 
prosecute  it  in  this  state  also.  The  questions  arising  upon  the 
motion  were  reserved  for  the  consideration  of  this  court. 

OoodaU  and  WoodSy  for  the  plaintiff. 

Cushman,  for  the  defendant. 

By  Court,  Pabxbb,  C.  J.  The  principal  questions  preseuted  by 
this  case  have  not  been  settled  by  any  direct  judicial  decision  here; 
and  involving,  as  th^  oftentimes  do,  a  conflict  of  laws,  they  have 
elicited  some  differences  of  opinion  elsewhere.  When  an  indi- 
vidual dies  possessed  of  estate  in  different  governments,  it  seems 
to  be  settled  as  a  general  rule,  that  his  i>ersonal  property,  or 
movable  estate,  is  to  be  distributed  among  his  heirs  or  legatees 
according  to  the  law  of  the  place  in  which  he  had  his  domicile  at 
the  time  of  his  decease:  2  Kent's  Com.  344,  lee.  87.  But  the 
executor  or  administrator  appointed  in  that  place  can  not,  by 
virtue  of  that  appointment,  prosecute  suits  in  any  other  state 
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or  foreign  goyermnent;  or  claim  to  be  recognized  ihere  as 
m  representatiye  of  the  deceased;  nor  can  he  be  made  answer- 
mble,  as  such,  in  any  state  other  than  that  in  which  he  has 
leceived  letters  of  administration,  or  done  acts  which  may  sub- 
ject him  to  liability  as  executor  de  son  tort:  Sabin  y.  Oilman;  1 
N.  H.  193;  Thampaon  v.  WOsan,  2  Id.  291;  MarreUY.  DichBy, 
1  Johns.  Gh.  153,  and  cases  cited;  Doolittle  y.  Lends,  7  Id.  45 
;il  Am.  Dec.  389];  Story's  Conf.  L.  422.  It  becomes  neces- 
flary,  therefore,  in  order  to  the  due  collection  and  disposition  of 
the  personal  property  which  may  be  left  in  any  other  goyem- 
ment  tuan  that  of  the  domicile,  that  an  administration  should  be 
gtanted  in  pursuance  of  the  laws  of  such  goyemment;  and  this 
is  called  an  ancillary,  or  auxiliary  administiration. 

Tliat  the  proper  office  of  such  an  administration  is  to  collect 
the  debts  due  the  deceased  in  that  jurisdiction,  conyert  the  per- 
Bonal  property  into  money,  and  upon  a  settiement  of  the  admin- 
istration account  to  transmit  the  balance  found  in  the  hands  of 
the  administrator,  if  so  directed,  to  the  place  of  the  domicile,  is 
generally  admitted.  That  the  administrator  has,  generally,  no 
power  to  dispose  of  the  real  property,  unless  the  estate  proyes 
tnsolyent,  is  also  clear.  Under  what  circumstances  he  may  ob- 
tain a  license  and  sell  for  the  payment  of  debts,  must  depend 
upon  the  conclusions  to  be  drawn  respecting  the  relation  which 
the  ancillary  administration  bears  to  the  principal  administra- 
tion, and  respecting  the  rights  of  the  creditors  to  demand  pay- 
ment of  an  ancillary  administrator,  or  to  haye  their  claims 
allowed  against  the  estate  in  his  hands. 

This  is  a  subject  of  some  practical  difficulty.  Whether  the 
ancillary  administration  is  to  be  made  an  instrument  for  the  pay- 
ment of  the  debts,  or  any  part  of  them,  and  if  the  latter,  of 
what  part,  has  been  a  subject  of  considerable  discussion.  If  the 
general  principle,  that  personal  property  follows  the  law  of  the 
place  where  the  owner  has  his  domicile,  and  is  to  be  disposed  of 
and  distributed  according  to  that  law,  was  to  be  applied,  with- 
out exception,  in  the  administration  and  settiement  of  estates, 
it  would  seem  to  be  the  proper  office  of  an  ancillary  administra- 
tion to  conyert  the  property  into  money,  and,  after  deducting 
the  charges  and  expenses,  to  transmit  all  the  residue  to  the 
place  of  tiie  principal  or  original  administration,  to  be  distributed 
by  the  courts  of  that  jurisdiction,  according  to  its  laws,  leaying 
the  creditors,  heirs,  and  legatees  to  pursue  their  remedy  in  that 
forum.  The  law  of  the  domicile  could  most  readily  and  correctiy 
be  administered  in  its  own  tribunals,  and  the  property,  when 
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eonyerted  uito  money^  oould  easily  be  fxansmiited  there.  But 
it  has  been  thought  that  this  course  would  impose  an  tumeces- 
aary  hardship  upon  creditors  who  were  citizens  of  the  govern- 
ment  where  the  ancillary  administration  existed;  and  it  seems 
to  be  generally  settled  that  the  debts  due  to  such  citizens  should 
be  paid  by  the  ancillaiy  administrator — ^the  surplus  only  being 
transmitted  to  the  place  of  the  principal  administration — and 
that  in  case  of  insolvency  the  assets  in  his  hands  are  to  be  dis- 
tributed among  them:  Vide  2  Kent's  Com.,  lee.  37;  Story's 
Conf.  L.  422;  Dawes  v.  Head,  3  Pick.  145.  Some  opinions  ex- 
clude all  other  creditors  from  having  their  debts  allowed  and 
paid  in  the  place  of  the  ancillary  administration:  Sunt  v.  Fay, 
7  Yt.  183,  Mr.  Justice  Mattox  dissenting.  The  point  of  the  de- 
cision in  that  case,  however,  was,  that  the  claim  of  the  creditor 
was  barred  by  a  neglect  to  present  it  in  this  state,  under  the 
principal  administration;  which  also  was  not  the  unanimous 
opinion  of  the  court.  And  see  Davis  v.  Estey,  8  Pick.  476.  It 
is  apparent,  that  so  far  as  creditors  are  permitted  to  prosecute 
their  claims  against  the  ancillary  administrator,  or  the  prop- 
erty in  his  hands,  an  exception  must  be  made  to  the  applica- 
tion of  the  law  of  the  domicile  of  the  late  owner.  If  the  debts 
are  provided  for  in  the  place  of  the  ancillaiy  administration,  the 
mode  of  payment  under  that  administration  must  be  regulated 
by  the  lex  loci  rei  sikB.  In  the  case  of  immovable  property,  the 
dauoant  or  heir,  whether  he  derives  his  titie  through  an  intes- 
tacy, or  as  devisee  under  a  will,  can  take  only  according  to  that 
law:  Story's  Conf.  L.  419.  And  in  the  case  of  insolvency,  the 
creditors  can  reach  the  real  property  for  the  satisfaction  of  their 
debts,  only  through  the  instrumentality  of  the  same  law. 

With  respect  to  movable  property,  as  the  title  to  it  is  subject 
to  be  modified,  controlled,  and  limited  by  every  nation,  as  it 
may  think  proper,  with  reference  to  its  own  institutions,  and 
its  own  i>olicy,  and  the  rights  of  its  own  subjects;  and  as  no 
nation  is  imder  any  obligation  of  comily  to  enforce  foreign  laws 
prejudicial  to  its  own  rights,  or  those  of  its  own  subjects  (Story's 
Conf.  L.  421),  it  follows,  that  so  far  as  an  administration  is 
had  of  the  property  in  any  particular  government,  it  must  be 
according  to  the  lex  loci.  This  is  uniformly,  and  it  may  be  said 
necessarily,  so  in  the  granting  of  the  administration,  the  collec- 
tion of  the  debts  due  the  estate,  the  conversion  of  the  property 
into  money,  and  the  settiement  of  the  account  of  administration. 
No  nation  or  state  is  believed,  in  these  particulars,  to  act  with 
reference  to  the  foreign  law  of  the  domicile  of  the  deceased. 
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Thus  far  the  piooeedings  are  analogous  to  laws  regalatmg  the 
remedj;  or  it  may,  perhaps^  Tnth  more  propriety  be  said  thai 
those  proceedings,  so  far  as  thej  look  to  the  payment  of  debts, 
are  proceedings  to  enforce  the  remedy. 

And  the  same  law  must  govern  the  distribution  of  the  assets, 
in  the  payment  of  debts.  If  there  be  any  conflict  in  the  laws  of 
the  two  places,  the  government  which  provides  for  and  sustains 
the  ancillary  administration,  if  it  retains  the  assets  for  distribution 
among  those  of  its  own  citizens  who  are  creditors  of  the  estate, 
will  of  course  provide  for  their  payment  according  to  its  own 
laws.  There  can  be  no  reason,  thus  far,  for  the  intervention, 
or  administration  of  any  foreign  law.  Had  those  creditors  pur* 
sued  the  property  within  their  own  government,  in  the  life-time 
of  their  debtor,  it  must  have  been  according  to  the  law  of  that 
government,  excluding  any  preferences,  or  rules  for  distribu- 
tion, prescribed  by  the  lex  domicilii  ;  and  the  same  application 
of  the  law  may  well  continue  after  the  decease. 

Nor  do  we  see  any  reason  why  a  different  role  of  payment  or 
distribution  should  be  adopted,  if  the  creditors  of  other  states 
or  nations  are  permitted  to  come  with  their  claims,  and  to  seek 
satisfaction  out  of  the  funds  in  the  hands  of  the  ancillaiy  ad- 
ministrator. If  the  law  of  the  domicile  recognized  and  provided 
for  preferences  of  one  class  of  creditors  over  another;  as,  for  in- 
stance, if  by  that  law  the  creditors  by  specialty  were  first  to  be 
paid,  while  the  lex  loci  required  the  payment  of  all  creditors 
equally;  the  courts  of  the  place  of  the  ancillary  administration 
could  not  be  required,  upon  any  principle  of  comity,  to  ad- 
minister the  foreign  law,  and  to  provide  for  such  preferences  to 
the  prejudice  of  their  own  citizens,  claiming  under  their  own 
laws.  Nor  could  they  be  asked  to  administer  the  foreign  law 
among  their  own  citizens,  by  giving  a  preference  of  payment  to 
those  of  them  who  were  creditors  by  specialty.  This  conclusion 
seems  to  be  sustained  by  the  general  current  of  authorities  in 
this  country:  Story's  Gonf.  L.  439,  and  cases  cited. 

The  ancillary  administration,  therefore,  operating  only  upon 
the  property  within  that  jurisdiction,  is,  throughout  its  whole 
proceedings,  so  far  as  creditors  are  concerned,  to  be  governed 
by  the  law  of  the  place.  The  property  which  is  subjected  to  it, 
notwithstanding  it  is  movable,  no  longer  follows  the  law  of  the 
late  domicile  of  its  former  possessor,  except  in  regard  to  the 
balance  which  may  bo  in  the  hands  of  the  ancillary  adminis- 
trator, after  the  payment  of  the  debts;  and  this  will  be  sub- 
jected to  the  law  of  that  domicile,  either  by  being  transmitted  to 


July,  1840.]  GooDALL  V.  Marshall.  477 

the  place  of  {he  domicile;  or,  if  special  circuiDBtanceB  require  it, 
by  a  decree  of  distribution,  according  to  that  law,  in  the  forum 
of  the  ancillary  administration.  It  seems  to  be  settled  that  this 
latter  course  is  within  the  discretion  of  the  court:  Harvey  v. 
Richards,  1  Mason,  408;  2  Kent's  Com.,  lee.  87;  Stevens  v. 
Gaylord,  11  Mass.  256;  Dawes  v.  Head,  3  Pick.  144;  Heirs  of 
Porter  v.  Heydock,  6  Vt.  874;  Heydock^s  appeal,  7  N.  H.  603; 
Bee,  also,  8  Mass.  506;'  9  Id.  337.' 

This  shows,  very  conclusively,  that  the  position  assumed  in 
Dawes  y.  Head,  3  Pick.  141,  that  the  ancillary  administrator  ''  is 
only  the  deputy,  or  agent,  of  the  executor  abroad,"  must  be  re- 
ceived with  very  great  qualification  at  least.  He  receives  his 
authority,  not  from  the  executor,  but  under  a  different  law. 
He  administers  the  estate  which  comes  to  his  hands,  up  to  the 
final  settlemement,  under  a  different,  and  perhaps  conflicting, 
law  from  that  under  which  the  executor  acts;  and  he  is  in  no  way 
subject  to  the  orders  of  the  executor  in  the  performance  of  his 
duties.  He  may,  it  is  true,  be  answerable  to  him  through  the 
operation  of  the  administration  bond,  for  the  balance;  and  per- 
haps for  maladministration;  and  there  may  be  a  privity  between 
them  to  a  certain  extent,  but  the  consideration  of  that  is  not 
important  at  the  present  time. 

As  the  movable  property  must  be  administered  according  to 
the  lex  loci  rei  sitce,  until  it  comes  to  the  disposition  of  the  bal- 
ance in  the  hands  of  the  administrator,  is  there  any  sound  reason 
why  a  distinction  should  be  made  between  creditors,  citizens  of 
that  place,  and  those  who  reside  in  other  governments  ?  Or,  in 
other  words,  shall  the  government  which  administers  the  prop- 
erty within  its  jurisdiction,  and  causes  that  administration  to 
inure  for  the  benefit  of  its  own  citizens,  exclude  the  citizens 
of  other  states  from  a  jmrticipation  in  it,  by  refusing  to  enter- 
tain their  claims? 

The  first  answer  to  this  question  may  be  drawn  from  a  consid- 
eration of  the  state  of  the  law  relating  to  the  remedies  of  the 
creditors  preceding  the  death  of  their  debtor.  It  would  perhaps 
be  too  much  to  say,  that  there  is  no  nation,  possessing  just 
claims  to  be  regarded  as  a  civilized  government,  in  which,  dur- 
ing a  time  of  peace  and  friendly  relations,  the  subjects  or  citi- 
zens of  a  foreign  state  are  excluded  from  pursuing  similar 
remedies  for  the  collection  of  debts  to  those  provided  for  its  own 
subjects.  It  is  sufficient  that  no  such  exclusion  is  known  to  the 
common  law,  nor  to  the  statutes  of  England  or  those  of  the 
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seyeial  United  States.  So  far  as  regards  the  relations  of  the 
latter  to  each  other,  any  attempt  at  such  exdnsion  is  prohibited 
bj  the  clause  of  the  oonstitation  of  the  United  States  which 
proTides  that  the  citizens  of  each  state  shall  be  entitled  to  all 
priyileges  and  immunities  of  citizens  in  the  several  states.  If 
the  creditors  of  the  domicile  may  pursue  the  property  of  the 
debtor  in  his  life-time,  in  another  government,  equally  with  the 
citizens  of  the  government  where  the  property  is  situated,  no 
sound  reason  suggests  itself  why  they  should  be  debarred  of  a 
remedy,  and  the  property  be  appropriated  exclusively,  or  in  the 
first  place,  to  the  satisfaction  of  the  creditors  in  the  latter  gov* 
emment,  on  his  decease.  Even  if  by  permitting  them  to  come 
in,  the  property  may  be  insufficient  to  pay  all,  and  the  creditors 
in  the  government  where  the  property  is  situated  be  thereby 
compelled  to  resort  to  the  principal  administration,  where  the 
debtor  had  his  domicile,  or  to  lose  their  debts,  or  a  portion  of 
them;  this  result  is  no  other  than  might  have  been  attained  in 
the  life-time  of  the  debtor  by  his  withdrawal  of  the  property 
from  their  jurisdiction. 

Another  answer,  and  one  which  seems  entitled  to  weight,  is 
furnished  by  the  considerations  to  which  we  have  before  ad- 
verted, showing  that  the  ancillary  administration,  so  far  as  cred- 
itors are  concerned,  is  to  be  governed  by  the  lex  lod,  11  no 
regard  is  had  to  the  place  of  residence  of  the  deceased,  in  the 
marshaling  of  the  assets,  and  the  payment  of  the  debts,  no  good 
reason  occurs  to  us  why  any  regard  should  be  had  to  the  place 
of  residence  of  the  creditors,  in  the  allowance  of  the  claims.  And 
besides,  it  is  not  quite  clear,  in  cases  of  actual  insolvency,  where 
there  is  sufficient  personal  property  in  the  hands  of  the  ancillary 
administrator  to  pay  the  debts  due  there,  that  the  other  creditors 
can  reach  the  real  estate,  if  any,  in  that  place,  except  by  pre- 
senting their  claims  there,  and  having  them  allowed,  in  due 
course,  on  a  representation  of  insolvency.  By  the  law  of  this 
state,  lands  are  charged  with  the  payment  of  debts,  and  an  ex- 
ecution issuing  against  the  goods  and  estate  of  a  person  deceased, 
in  the  hands  of  his  executor  or  administrator,  may  be  extended 
upon  lands  which  were  of  the  deceased:  Mead  v.  Harvey y  2  N. 
H.  341.  And  the  administrator  may  sell  the  lands,  under  a 
license,  for  the  payment  of  debts,  if  they  are  necessary  for  that 
purpose,  whether  the  estate  be  solvent  or  insolvent:  N.  H.  L. 
865.  But  if  there  is  sufficient  personal  estate  here  to  pay  all 
the  demands  against  the  estate  which  may  be  prosecuted  or  al- 
lowed here,  it  may  admit  of  question  whether  license  can  be 
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granted,  on  a  representation  that  the  estate  is  insolvent  under 
the  administration  of  the  place  of  the  domicile.  If  the  ancil- 
laiy  administrator  has  sold  real  estate,  he  may  be  required  to 
pay  over  any  balance  of  the  proceeds  remaining  in  his  hands  to 
the  principal  administrator,  or  to  account  for  such  balance  him- 
self, in  the  settlement  of  his  accounts  in  the  place  of  the  dom- 
icile, if  he  happen  to  be  administrator  there  also:  6  Yt.  374;^  7 
N.  H.  496;'  Jennisany.  ffapgood,  10  Pick.  78  [19  Am.  Dec.  258]; 
Judge  of  Probate  v.  Eeydock,  8  N.  H.  494.  And  furthermore, 
the  creditors,  where  the  andllaiy  administration  exists,  are  not 
bound  to  present  or  proye  their  claims  in  that  place,  but  may 
rely  upon  their  remedy  in  the  place  of  the  domicile  alone,  if 
they  so  elect. 

For  these  reasons  we  are  of  opinion  that  where  a  person,  dom- 
iciled in  another  government,  dies,  leaving  property  in  this  state, 
and  an  ancillary  administration  is  taken  here,  and  the  estate  rep- 
resented insolvent,  all  the  creditors  of  the  deceased  are  entitled 
to  prove  their  claims  against  the  estate  here,  and  to  have  it  ap- 
propriated in  satisfaction  of  their  demands.  We  are  aware  that 
the  result,  thus  attained,  will  not  place  the  rights  of  the  credit- 
ors, in  a  state  where  an  ancillary  administration  exists,  precisely 
on  the  same  footing  on  which  they  might  have  stood,  with  refer- 
ence to  the  other  creditors,  had  their  debtor  in  his  life-time  been 
declared  a  bankrupt  in  the  place  of  his  domicile.  In  that  case 
the  established  law  of  the  United  States  seems  to  be,  that  the 
creditors  of  the  place,  other  than  that  of  the  domicile,  may  re- 
sort to  the  property  there,  without  regard  to  proceedings  in 
bankruptcy;  and  that  they  may  appropriate  it,  or  so  much  of  it 
as  is  necessary,  to  the  payment  of  their  debts:  Saunders  v.  WiU- 
iamSj  5  N.  H.  213,  and  cases  cited.  The  propriety  of  this  Amei^ 
ican  rule,  as  it  has  been  called,  authorizing  the  foreign  creditors, 
in  the  case  of  bankruptcy,  to  appropriate  the  property  to  the 
payment  of  their  debts,  according  to  the  lex  loci,  instead  of  send- 
ing it  to  the  place  of  the  domicile,  to  be  there  distributed  under 
the  proceedings  in  bankruptcy,  has  been  strongly  impugned  by 
Mr.  Chancellor  Kent  and  Mr.  Justice  Story,  although  they  ad- 
mit it  to  be  the  settled  rule  and  policy  here.  If  their  views  are 
correct,  and  if  the  disposition  of  the  movable  property,  situate 
in  a  foreign  government,  on  the  decease  of  the  owner,  ought  to  be 
founded  on  similar  principles,  then  the  result  would  seem  to  be 
that  no  debts  should  be  paid  through  the  agency  of  the  ancil- 
lary administration;  but  that  all  the  proceeds,  after  deducting 
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the  ezpenses  of  the  admiiiiBtration  itself,  should  be  taAnsmitfced 
to  the  place  of  the  principal  administratioii,  and  all  the  credit- 
ors be  compelled  to  resort  thither  for  their  satisfaction.  But  a 
univerBal  consent  to  this,  as  the  rule,  is  not  to  be  expected;  the 
authorities  haring  alreadj  settled,  that  the  creditors  where  the 
proi>ert7  exists,  shall  not  be  compelled  to  resort  to  the  place  of 
the  principal  administration. 

It  is  true  that  the  rule  just  adverted  to,  allowing  the  creditors 
of  the  place  where  the  property  is  situated  to  appropriate  it,  so 
far  as  is  necessary,  to  the  payment  of  their  debts,  in  cases  of 
bankruptcy,  might  be  applied,  through  the  agency  of  an  ancil- 
lary administration,  to  the  satisfaction  of  the  same  class  of 
creditors,  and  to  the  exclusion  of  others,  after  the  decease  of 
their  debtor.    But  although  it  is  very  desirable  that  rules  regu- 
lating the  rights  of  creditors  should  be  simple  and  uniform,  so 
far  as  may  be,  and  that  analogous  cases  should  be  goTemed  by 
rules  having  as  great  an  analogy  to  each  other  as  the  cases  they 
govern  have  to  one  another,  still  we  think  there  are  sound  rea- 
sons why  this  rule,  which  thus  prevails  in  bankruptcy,  should 
not  be  applied  to  the  setUement  of  estates,  even  if  the  estates 
be  in  fact  insolvent.    In  the  first  place  the  rule  itself,  which,  in 
bankruptcy,  permits  the  creditors  in  a  foreign  government  to 
seize  upon  the  property  there  (although  it  has  much  of  policy 
to  justify  it,  in  the  protection  it  gives  to  the  citizens  of  the  gov- 
ernment in  which  the  property  is  found,  and  from  which  it 
must  be  carried  in  order  to  be  distributed  under  the  bankruptcy), 
would  not  commend  itself  to  an  enlightened  jurisprudence,  which 
could  protect  and  provide  for  the  interests  of  all  the  creditors. 
There  are  several  reasons  why  this  rule  may  be  justified,  as  one 
of  policy,  in  the  existing  state  of  things.    The  property  so  sit- 
uated would  have  been  liable  to  the  satisfaction  of  creditors 
there,  through  the  agency  of  their  own  tribunals,  in  the  life-^time 
of  their  debtor — the  tribunals  of  the  country  where  it  is  situated 
can  not  administer  the  law  under  which  the  debtor  is  declared 
bankrupt,  or  insolvent;  nor  is  provision  usually,  if  ever,  made 
for  auxiliary  proceedings  in  insolvency — ^the  creditors,  in  the 
government  of  the  domicile,  may  well  be  bound  by  the  law  which 
their  own  legislature,  or  lawgiver,  has  provided  for  them;  and 
not  be  permitted  to  resort  to  foreign  tribunals,  to  obtain  prefer- 
ences in  cases  where  their  own  laws  have  declared  that  the  pro- 
ceedings of  their  debtor  ought  to  be  arrested,  and  his  property 
divided  among  his  creditors.    It  is  only  by  these,  and  other 
reasons  of  a  similar  character,  that  the  rule  in  oases  of  bank- 
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Bat  some  of  these  reasons  have  little,  if  any,  application  in 
•cases  where  the  debtor  is  dead,  and  where  the  laws  of  the  sev- 
•oral  states,  in  which  his  property  is  situated,  provide  for  the 
•collection  of  the  assets  by  an  administiation,  and  also  for  the  pay- 
ment of  the  debts.  Especially,  it  can  not  be  said,  in  such  cases, 
ihat  the  creditors  of  the  place  of  the  domicile  ought  to  be  bound  to 
ihe  action  of  their  own  bribunals,  and  not  permitted  to  go  abroad 
«nd  avail  themselyes  of  another  administration  for  the  purpose 
of  obtaining  satisfaction.  The  next  question  is,  whether  the 
fact  that  the  plaintiff  has  presented  his  claim  in  Vermont,  and 
that  proceedings  are  now  pending  there  for  its  allowance  against 
the  estate,  under  the  principal  administration,  can  avail  to  de- 
feat the  claim  here.  The  mere  pendency  of  a  suit  in  that  state 
would  have  been  no  bar  to  an  action  brought  here  against  the 
intestate  in  his  life-time:  Brown  v.  Joy,  9  Johns.  221;  Weeks  v. 
Pearson,  5  N.  H.  325.  And  there  is  as  little  reason  why  the 
•mere  pendency  of  proceedings  against  his  estate,  in  another 
-state,  should  form  a  bar  to  the  allowance  of  his  claim  against 
the  estate  in  this  jurisdiction.  But  we  do  not  place  our  decision 
upon  this  ground  alone.  The  considerations  already  suggested 
indicate  our  opinion,  that  where  an  estate  is  represented  insolv- 
ent, all  the  creditors  may  pursue  their  claims,  and  have  them  al- 
lowed in  every  government  where  administration  is  taken;  for 
the  purpose  of  availing  themselves  of  all  the  estate  of  their 
•debtor,  untH  they  have  obtained  payment  of  their  debts. 

In  the  view  we  have  thus  taken  of  the  matter,  it  is  wholly  im- 
material whether  the  plaintiff  is  the  absolute  owner  of  the  de- 
mand, or  whether  he  holds  it  in  trust  for  Dewey,  as  alleged  by 
the  administrator. 

A  final  adjudication  upon  the  mode  and  manner  of  distributing 
the  assets,  where  there  is  more  than  one  administration,  and  an 
actual  insolvency,  is  not  necessarily  involved  in  this  case,  except 
that  it  follows  as  a  consequence  from  the  principles  stated,  that 
there  is  to  be  a  distribution  among  the  creditors  who  prove  their 
•daims,  under  the  ancillary  administration.  That  the  court 
there  can  not  distribute  directly  to  any  creditors  except  those 
who  present  their  claims,  in  due  course,  for  settlement,  is  very 
clear.  Whether,  in  making  this  distribution,  regard  is  to  be 
had  to  any  other  claims,  seems  not  to  be  fully  settled.  In 
J)awes  V.  Head,  before  referred  to,  an  opinion  is  expressed  that 
ihe  proper  course  is  to  make  a  pro  rata  distribution  among  the 
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»y  dtusens  of  that  state,  having  regard  to  all  the  assets  in 
ihff  hands  of  the  principal^  as  well  as  in  those  of  the  ancillary 
administator;  and  having  regard  also  to  the  whole  debts,  which 
by  the  laws  of  either  country  are  payable  out  of  those  assets, 
''  disregarding  any  fancifol  preferences  which  may  be  given  to 
one  species  of  debt  over  another,"  etc.  It  is  further  said,  **  the 
administrator  here  should  be  held  to  show  the  condition  of  the 
estate  abroad,  the  amount  of  property  subject  to  debts,  and  the 
amount  of  debts,  and  a  distribution  could  be  made  upon  per- 
fectly fair  and  equitable  principles."  In  Davis  v.  Esiey,  8  Pick. 
475,  the  principle  vras  directed  to  be  applied  in  the  satisfaction 
of  a  judgment  rendered. 

Cases  may  exist  in  which  this  vnll  prove  a  perfectly  satisfac- 
tory rule,  and  accomplish  an  equal  distribution,  among  all 
legally  entitied.  But  in  other  cases  there  may  be  great  difficulty 
in  its  application.  It  holds  the  ancillaiy  administrator  to  fur- 
nish evidence  which  he  may  have  no  means  of  procuring,  for  he 
has  no  control  over  the  principal  administrator.  It  may  not  ac- 
complish the  equality  which  is  the  great  object  to  be  attained  by 
it;  for  if  the  estate  in  the  hands  of  the  principal  administrator 
is  greater  in  proportion  to  the  claims  there  to  be  paid,  than  that 
in  the  hands  of  the  ancillary  administrator  in  proportion  to  the 
claims  allowed  under  that  administration,  no  decree  can  be  made 
under  the  latter  which  will  give  the  creditors  there  a  pro  rata  distri- 
bution, unless  their  claims  have  been  allowed  under  the  principal 
administration  also.  It  is  only  when  the  funds  collected  under 
the  ancillary  administration  vnll  give  the  creditors  in  that  gov- 
ernment as  great  a  share  as  the  others,  that  the  equality  sought 
is  to  be  attained  by  that  process.  Another  objection  is,  that  if, 
by  the  laws  of  other  governments,  there  are  **  fanciful  prefer- 
ences" existing  there,  the  rule  can  not  be  made  reciprocal  in  its 
operation;  for  in  a  case  in  which  the  ancillary  administration 
exists  there,  and  the  principal  one  in  a  state  where  by  the  laws 
there  is  to  be  an  equal  distribution,  the  courts  in  which  the  an- 
cillary administration  proceeds  must  give  effect  to  the  prefer- 
ences there  allowed,  whether  they  are  regarded  as  fanciful  or 
otherwise;  and  in  that  case  the  surplus  of  the  assets,  over  and 
above  the  ratable  share  of  the  creditors  there,  vrill  not  be  trans- 
mitted to  the  place  of  the  principal  administration,  that  the 
creditors  there  may  have  an  equal  share.  Besides,  if  there  is 
anything  here,  which  should  be  distributed  with  reference  to 
the  laws  of  another  government,  or  with  reference  to  the  prop- 
erty which  is  to  be  disposed  of  by  the  operation  of  those  laws, 
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we  can  hardly  regard  the  preferences  ihey  give  as  fanciful,. or 
disregard  the  laws  themselves,  while  we  t^e  into  account  the 
properly  on  which  they  are  to  act. 

It  will  deserve  further  consideration  when  a  case  arises  which 
shall  require  it,  whether  it  is  not  the  better  rule  to  distribute 
the  assets,  under  the  ancillary  administration,  among  all  those 
who  have  entitled  themselves  to  payment,  or  a  dividend,  there, 
without  reference  to  the  amount  of  the  estate  or  claims  else- 
where. So  long  as  it  is  open  for  all  to  present  and  prove  their 
claims,  this  rule  will  provide  for  as  equal  a  distribution  as  the 
laws  permit.  If  creditors  fail  of  obtaining  a  full  share,  through 
their  own  laches,  they  will  have  no  cause  of  complaint. 

It  may  be,  that  upon  the  final  distribution  in  the  place  of  the 
domicile,  among  the  creditors  who  have  pursued  their  claims 
there,  such  regard  should  be  had  to  the  dividends,  or  payments, 
which  have  been  received  in  the  place  of  the  andllaiy  adminis- 
tration, as  to  distribute  the  assets,  as  far  as  possible,  among 
those  entitled  according  to  the  law  of  the  domicile.  Begard  is, 
of  course,  to  be  had  to  such  payments,  far  enough  to  provide 
that  no  creditor  shall  receive  more  than  his  whole  demand,  by 
means  of  having  had  it  allowed  in  different  jurisdictions.  Bui 
we  may  well  dismiss  the  further  discussion  of  this  matter  at  the 
present  time. 

Motion  denied. 


Akcillasy  AoifiNiSTaATioN. — ^The  final  distribution  of  the  personal  effects 
of  a  deceased  person  is  to  be  made  in  acoordance  with  the  law  of  the  state  or 
country  in  which  he  was  domiciled  at  the  time  of  his  death.  The  administra- 
tion granted  in  the  place  of  the  domicile  of  the  deceased  is  therefore  called 
the  principal  administration,  and  all  other  administrations  granted  in  differ- 
ent jurisdictions  are  termed  ancillary  or  auxiliary.  Dewey,  J.,  in  delivering 
the  opinion  of  the  court  in  Fay  v.  Haven^  3  Mete.  (Mass.)  109,  114,  said: 
*'  It  has  been,  I  apprehend,  the  uniform  doctrine  of  this  court,  that  any  other 
administration  than  that  granted  where  the  deceased  had  his  domicile,  must 
be  considered  as  an  ancillary  administration."  See  also,  to  the  same  effect^ 
Story's  Conf.  L.,  sec  518;  Stevens  v.  Oayhrd^  11  Mass.  255,  263;  Shannon  v, 
WUU,  109  Id.  146,  148;  Clark  v.  HoU,  16  Ark.  257;  ChUdress  v.  Bennett,  10 
Ala.  751;  PerHna  v.  Stone,  18  Conn.  270,  275;  WiUianu  ▼.  Williams,  5  Md. 
467,  470;  Wright  v.  OUbert,  51  Id.  146;  Clark  t.  Clement,  33  K.  H.  563,  567; 
Spraddling  v.  Piplun,  15  Mo.  118;  Lawrence  v.  Elmendor/,  5  Barb.  73,  76; 
Fox  V.  Carr,  16  Hun,  434,  440.  The  terms  ancillary  or  auxiliary  and  princi- 
pal, as  applied  to  administrators,  are  liable  to  lead  to  misoonception  as  to  the 
relatiye  rights  and  powers  of  the  principal  administrator  and  of  the  ancillary 
administrator. 

On  this  point  Story,  J.,  in  delivering  the  opinion  of  the  court  in  Harvey  ▼. 
Richards,  1  Mason,  381,  415,  said:  "I  have  no  objection  to  the  use  of  the 
terms  principal  and  auxiliary,  as  indicating  a  distinction  in  fact  as  to  the  ob- 
jects of  the  different  administrations;  but  we  should  guard  ourselves  againsl 


484  QooDALL  V.  Mahshau>  [N.  H. 

th6  conclusion,  thAt  thefefore  tbera  is  a  distiixstion  In  hm  as  to  the  rigbta  of 
the  parties.    There  is  no  magic  in  words.   Bftch  of  titeseadmiafstanfttioae  nay 
be  properly  considered  as  a  principal  one,  with  referenee  to  the  Umita  of  its 
cfk^ttsive  authority;  and  eadh  might,  mnder  drcnmstaiioes,  just^  be  deemed 
an  awciliary  admioistration.    If  the  bulk  of  the  property,  and  all  the  heirs 
and  legatees  and  creditors  were  here,  and  the  foreign  administration  wens 
only  to  recover  a  few  ioooosiderable  claims,  that  would  most  oorrectly  be  de- 
nemiaated  a  mere  atndliary  administration  for  the  beneficial  use  of  the 
parties  befe,  altbongh  the  domicile  of  the  testator  were  abroad.     The  oon- 
veree  case  would  of  coarse  produce  an  opposite  result.    But  I  am  yet  to 
learn,  what  possible  difference  it  can  make  iu  the  rights  of  parties  before 
the  court,  whether  the  administration  be  a  principal  or  an  auxiliary  adminis- 
tration.''    In  the  oase  of  Carr  ▼.  Loufe,  7  Heiric.  84^  counsel  contended  that 
the  powers,  duties,  and  obligations  of  ancillary  administrations,  in  respect  to 
the  assets  of  the  deceased  iu  Tennessee,  were  by  law  different  from  those  of 
other  administrators,  or  that  those  powers  and  duties  might,  by  the  court 
malting  the  appointment,  be  limited  and  made  different  from  the  powers  and 
duties  that  attach  in  ordinary  oases.    But  McFarland,  J.,  who  ddiv^ered  the 
opinien  of  the  court,  said:  *'  We  see  no  authority  for  this  distinction,  but,  on 
the  oontrary,  it  appears  clear  from  the  positive  provisions  of  our  statute  be- 
fore referred  to,  as  well  as  from  the  general  principles  of  law,  that  upon  the 
appointment  here  of  an  administrator  upon  the  estate  of  a  non-resident  dece- 
dent, he  becomes  invested  with  the  same  powers,  and  subject  to  the  same 
liabilities,  in  respeot  to  the  assets  here,  as  other  administrators,  and  that  the 
law  governing  their  powers  and  liabilities,  is  precisely  the  same  in  the  two 
classes  of  oases;  or  in  other  words,  the  term  special  or  ancillary  administra- 
tion, as  sometimes  used  in  our  Ixx^s,  has  not  the  significatfon  contended 
for."    And  m  FrtiweU  v.  McLemare,  52  Ala.  124,  134,  Brickell,  C.  J.,  said: 
^'An  administration  granted  in  another  forum  than  that  of  the  domicile  of  the 
intestate  is  treated  as  ancillary  merely.    This  term  serves  only  to  distinguish 
the  one  administration  from  the  other.    It  does  not  indicate  a  dependence  of 
the  foreign  administration  ou  that  of  the  domicile.''    See  also  Rosenthal  v. 
nenick,  44  HI.  202;  Cureton  v.  Mills,  13  S.  C.  409;  S.  C,  36  Am.  Bep.  700. 
It  will  be  seen  from  the  foregoing  authorities,  that  the  ancillary  administrator 
is  not  to  be  regarded  as  merely  an  assistant  and  subordinate  to  the  administra- 
tor of  the  domicile.    The  rights  and  powers  of  the  one  are  entirely  indepen- 
iient  of  those  of  the  other:  Story  on  Conf.  L.,  sees.  518,  522;   Currie  y. 
Bhvham,  1  Dow.  &  By.  35;  HoLamb  v.  Phelps,  16  Conn.  127;  Fretwdl  v.  Mc- 
Jjemore,  52  Ala.  124;  Carr  v.  Loioe,  7  Heisk.  84;  BoseiUhal  v.  Renkk,  44  HI. 
202,  208.    And  in  contemplation  of  law,  there  is  no  privity  between  the  two 
administrators:  Story  Conf.  L.,  sec  522;  Motldandv.  Wireman,  23  Am.  Dec 
71;  Lightfoot  v.  BiekUy,  2  Bawle,  431;  Low  v.  BartleU,  8  Allen,  259;  Ela  v. 
Edwards,  13  Id.  48;  Merrill  v.  New  Eng.  Im.  Co.,  103  Mass.  245. 

Necbssivy  for  Appointment  of  Akcillart  Abmikist&ator  seems  to 

arise  chiefly  from  the  fact  that  it  is  a  firmly  established  rule  of  law,  both 

here  and  in  England,  that  no  executor  or  administrator  can  either  sue  or  be 

<«tted,  in  his  official  capaoi^,  in  the  courts  of  any  other  country  than  that 

-<rom  which  he  derives  his  authority  to  act  in  virtue  of  the  letters  thera 

^^ranted  to  him.    The  authorities  in  support  of  this  rule  are  numerous  and 

.^xmclusive:  Story's  Conl  L.,  sec  513;  1  Wms.  Ex.  862,  and  note  u;  Enohm 

T.  Wytk,  10  H.  L.  Cas.  1;  S.  C,  8  Jur.  897;  31  L.  J.  Ch.  402;  10  W.  B.  467; 

i6  L.  T.  N.  S.  263;  AUomey-general  y.  Bouwesut  4  Mec  &  W.  171,  193; 

WkyiB  y.iisse,  8  Q.  B.  403,  507;  Tyler  y.  BeU,  1  Keen,  826^  829;   S.  C,  2 
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My.  &  Or.  80;  3  Biurgt  Col  k  Ew.  L.  1011;  JTeyofn^iro  ▼.  Jhoyer,  7  Paifib 
239;  32  Am.  Dec  627;  Panona  y.  Lymaa^  20  N.  Y.  103;  ^«rkmyb  ▼.  Poyiw. 

17  La.  Ann.  15;  SIMUyn  y.  Rke^  30  Mich.  296;  AmUntm  y.  (Ti^^,  44  Mimi. 
170;  Biky  y.  MontUy^  Id.  37;  ^oonem  y.  Bradl^,  0  Wall.  394;  raugtot  y. 
Nwikup,  15  Pet  1;  C^l:  y.  ^o2^  16  Ark.  257;  Hedenberg  y.  Hedemb€rf^  4A 
Conn.  30;  a  C,  33  Am.  Bep.  10;  BavU  y.  PhUUp^  32  Tex.  564;  Joeiiwoii  y. 
Johnaon^  34  Ga.  511;  ITootf  y.  Gk)/(/,  4  McLean,  577;  Carmichael  y.  Rt^  6 
Ired.  £q.  365;  Swtarinffen  y.  Jform,  14  Ohio  St  424»  420;  8a^  y.  IJekm^ 
61  Pa.  St  290;  OUnuM  y.  Oamo^i,  54  Me.  4^;  Taylor  y.  ^(«rro;^  35  N.  H. 
484,  495,  citing  the  principal  caae;  Piimey  y.  McOr^arff,  102  Maas.  186,  192a 
AlUup  V.  ^^2mii>,  10  Yerg.  283;  Gordon  v.  CZorlv,  10  Fla.  179;  Luoaa  y. 
i5yrjie,  35  Md.  485,  493;  SdmeUer  y.  Kofure,  28  Am.  Dec.  140;  Hunier  y. 
^7yjK>n,  25  Id.  313;  Olenn  y.  5mi^A,  20  Id.  452;  Cutter  y.  Domnport^  11  Id. 
149;  DooUtOe  y.  XeuTW,  Id.  389,  note  394;  note  to  Evam  y.  ra4<m.  Id.  723; 
Qoodunn,  y.  /onet,  3  Id.  173;  Riky  v.  R'dey,  Id.  260.  But  the  foreign  admin- 
iatrator  may  maintain  an  xustion,  when  he  sues  in  hia  own  right,  although  the 
right  be  derived  onder  a  foreign  will:  TrecotUch  y.  AuUin^  4  Mason,  16;  Luau 
V.  Bymt,  35  Md.  485;  Petersen  y.  Chemieal  Bank,  32  N.  Y.  21;  Lawrence  y. 
Lawrencey  5  Barb.  Gh.  71;  Bcm-eU  y.  Barretl,  8  GreenL  353;  Morion  y.  Hatch, 
54  Mo.  408;  KUpatrick  y.  ^iwA,  23  Miss.  199;  Vanquelin  v.  i?oiiaA2,  15  C.  B.  < 
N.  S.  341.  And  in  the  case  of  McNamara  v,  Dwyer,  32  Am.  Dec.  627,  it 
was  decided  that  a  court  of  chancery  may  compel  a  foreign  administrator  to 
account  for  the  trust  funds  which  he  received  abroad,  and  brought  with  hin 
into  the  state  of  New  York,  upon  a  bill  filed  for  that  puxpose  by  the  next  ol 
kin  of  the  decedent,  without  letters  of  administration  on  the  estate  of  tha 
decedent  being  issued  there.  The  doctrine  of  this  case,  although  established 
in  New  York,  and  followed  in  a  few  cases  in  other  states,  is  questioned  by 
Story  in  his  work  on  the  Gonflict  ol  Laws,  and  is  certainly  opposed  by  tha 
great  weight  of  authority,  both  American  and  English. 

The  cases  in  New  York  in  support  of  the  doctrine  of  McNamara  v.  Dwyer 
are  collected  in  the  note  to  that  case  in  32  Am.  Deo.  632.  Other  cases  on  the 
same  side  are:  Evans  v.  Taiem,  11  Am.  Dec.  717;  Swearmgm  v.  Pendleton, 
4Serg.  &  XL  389;  Bryan  v.  McOee,  2  Wash.  0.  G.  337;  Manion  v.  Titsteorth, 

18  B.  Mon.  582,  597;  TumtaU  v.  PoUard,  11  Lel^,  1.  Beferring  to  some 
of  these  cases.  Judge  Story  says:  "The  doctrine  asserted  in. these  courts  is, 
that  such  a  foreign  executor  or  administrator  is  chaigeable  here,  as  executor, 
for  all  the  assets  which  he  still  retains  in  his  hands,  or  wbick  he  has  expended 
or  disposed  of  here,  unless  e^randed  or  dispoeed  of  here  in  the  due  course  of 
admixiistration,  whether  they  were  received  here  or  in  a  foreign  country,  al- 
though he  has  not  taken  out  any  new  letters  of  administration  here.  There 
is  very  great  difficulty  in  supporting  these  decisions  to  the  extent  of  making 
the  foreign  executor  or  administrator  liable  here  for  assete  reooLved  by  him 
abroad  in  bis  representative  character»  and  brought  here  by  him.  If  a  for* 
eign  executor  or  administrator  can  not  sue  in  his  representative  character  in 
another  state  for  the  aaseta  of  the  deceased  situate  there,  without  new  letters 
of  administration— 4Moauae  he  derrrea  his  anthority  solely  from  a  foreign 
government,  which  has  no  anthority  to  confer  any  right  upon  him,  except  to 
collect  and  receive  the  assets  found  within  its  own  territorial  jurisdiction,  and 
to  which,  therefore,  he  is  properly  and  directly  responsible  for  the  due  ad- 
ministration  of  the  assets,  actually  collected  and  received  in  such  foreign 
country  under  its  exclusive  appointment— it  is  not  easy  to  perceive  how  he 
can  be  suable  in  such  state  for  such  assets  in  his  hands,  received  abroad  by 
him  under  the  sanction  of  the  foreign  administration,  and  by  the  authority 
of  the  foreign  government,  to  which  he  is  thus  accountable  for  all  such  as- 
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lets.  *  *  *  It  will  be  found  ezoeedingly  difficult  to  oite  any  modern 
anthoritiee  at  the  common  law  in  support  of  such  doctrine,  sinoe  no  authority 
oould  be  shown  which  supported  it:"  Story's  Conf.  L.,  sec.  514  b,  7th  ed. 

In  Alabama  the  code  of  1876,  sec.  2637>  provides  that  any  executor  or  ad- 
ministrator who  has  obtained  letters  in  any  other  of  the  United  States,  may 
maintain  suits  and  recover  or  receive  property  belonging  to  the  estate  of  liis 
testator  or  intestate  in  Alabama,  upon  his  filing  an  authenticated  copy  of  his 
letters  in  the  probate  court  of  the  county  where  the  property  is  situated,  and 
giving  bonds  as  required  by  law.  And  in  Ohio,  by  the  revised  statutes  of 
1880,  voL  2,  sec.  6129,  it  is  provided  that  "an  executor  or  administrator, 
duly  appointed  in  any  other  state  or  country,  or  his  legal  representatives, 
may  be  prosecuted  in  any  appropriate  court  in  this  state,  in  his  capacity  of 
executor  or  administrator.** 

Afpointhent  or  ANCiLUkBT  AoinKiaTRATOK. — Whenever  a  penon  dies 
leaving  estate  in  a  state  or  country  other  than  that  of  hisdomicile  at  the  time  of 
his  death,  ancillary  administration  will  be  granted  upon  such  property  in  the 
country  where  it  is  situated.  Nor  is  it  essential  that  administration  be  taken 
out  in  the  place  of  the  domicile  of  the  deceased  before  an  administrator  is 
appointed  in  the  state  or  country  where  the  ancillary  administration  is  neces- 
sary: Stevetu  T.  Oaylordt  11  AUss.  256;  Bowdom  v.  HoUomd^  10  Gush.  17; 
Ptnn^  V.  McOregory,  102  Mass.  192,  193;  Green  v.  Bugely,  23  Tex.  539, 
548.  Kor  is  it  necessary  that  the  will  of  a  non-resident  testator  should  be 
proved  in  the  state  of  his  domicile  before  granting  letters  of  administration  on 
estate  left  by  him  in  another  state:  Shephard  v.  Rhodes,  60  HL  301;  Bowdom 
V.  Holland,  10  Gush.  17.  And  an  ancillary  administration  in  one  state  is  not 
impaired  or  abridged  by  a  previous  grant  of  administration  in  another  state: 
Henderson  v.  Clarlse,  4  Litt.  277;  Crosby  v.  OUchrist,  7  Dana,  206;  Iloor*.  v. 
Farmer,  5  T.  B.  Mon.  42;  BoserUhal  v.  Benick,  44  IlL  202;  Pond  v.  Make- 
peace, 2  Mete.  (Mass.)  114.  Ancillary  administration  may  be  taken  out  on 
the  effects  of  a  deceased  person,  where  such  effects  have  come  into  the  state 
unadministered,  after  the  death  of  the  decedent:  Oreen  v.  Bugeiy,  23  Tex. 
539. 

Powers  and  Duties  or  Ancillabt  Administrators.— It  is  an  established 
principle  of  law  that  the  distribution  of  the  personal  property  of  a  deceased 
person  must  be  made  according  to  the  law  of  the  place  of  his  domicile  at  the 
time  of  his  death.  But  it  is  equally  well  settled  that,  as  regards  creditors 
of  the  deceased,  the  administration  of  the  assets  must  be  governed  entire* 
ly  by  the  law  of  the  country  where  they  are  found,  and  under  which  the  ad- 
ministrator acts,  and  from  which  he  derives  his  authority  to  collect  them: 
Story's  Conf.  L.,  sec.  524;  Dawes  v.  Head,  3  Pick.  128, 145;  DeSchryv,  De 
Laistre,  2  Har.  &  J.  191, 224;  S.  0.,  3  Am.  Dec.  535;  Olivier  v.  Townes,  2Mart 
(N.  S.)  93,  99;  MUne  v.  Morton,  6  Binn.  353,  361;  S.  C,  6  Am.  Dec.  466; 
Miller's  Estate,  3  Rawle,  312,  319;  S.  C,  24  Am.  Dec.*  345,  349;  Holmes  v. 
Bemsen,  20  Johns.  229,  265;  S.  C,  11  Am.  Dec.  269,  280;  Smith  v.  Union 
Bank  of  Oeorgetovm,  5  Pet.  518,  524;  Union  Bcaik  of  Oeorgeioum  v.  Smith,  i 
Cranoh,  C.  G.  21,  28;  Fay  v.  Haven,  3  Mete.  (Mass.)  109,  116;  Warren  v. 
HaU,  6  Dana,  450;  Tucker  v.  Condy,  10  Rich.  (S.  G.)  Eq.  12. 

Granch,  G.  J.,  in  delivering  the  opinion  of  the  court  in  Union  Bank  of 
^jhorgeioion  v.  Smith,  says  on  this  subject:  "  All  the  cases  cited  by  the  de- 
fendant's counsel  are  cases  of  distribution,  or  distribution  of  the  surplusi 
which,  in  truth,  is  the  only  part  of  the  property  subject  to  the  lex  domidlU; 
for  all  that  part  of  the  property  which  goes  to  the  payment  of  debts  is  to  be 
^disposed  of  according  to  the  lex  loci  rei  sites;  it  being  made  liable  only  by  the 
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mnnioipal  law  of  that  place.  The  law  of  nations  only  decides  the  question, 
what  law  shall  rsgolate  the  saooession  of  that  property  of  which  the  deceased 
oonld  have  disposed  in  his  life-time ;  it  does  not  decide  the  question  by  what 
law  his  property  shall  be  applied  to  the  payment  of  his  debts.  •  •  • 
None  of  the  anthorities  which  show  that  the  distribution  is  to  be  made  ac- 
cording to  the  Ux  domieilH,  allege  that  the  same  law  applies  to  the  payment 
of  debcs ;  bnt  almost  all  of  them  exclude  from  the  operation  of  the  rule 
cases  in  which  the  rule  is  contravened  by  the  municipal  law  of  the  country  in 
which  the  property  is  found.**  And  Gibson,  C  J.,  in  delivering  the  opinion 
of  the  court  in  MiUer*B  estate^  24  Am.  Dec  349,  says:  "The  ground  on  which 
the  assets  are  to  be  collected  by  the  authority  and  administered  according  to 
the  law  of  the  country  in  which  they  happen  to  be  at  the  decedent's  death,  is 
the  claim  which  its  citisens  have  to  the  protection  and  assistance  of  the  gov- 
ernment in  the  prosecution  of  their  rights.  This  protective  principle  has 
never  been  relaxed  by  the  American  courts." 

Neither  the  principles  of  international  law  nor  the  comity  of  nations  require 
that  one  nation  should  enforce  any  foreign  law  that  may  be  prejudicial  to  the 
rights  of  its  own  citizens.  It  is,  therefore,  well  settled  that  in  the  payment 
of  debts  and  in  the  determination  of  all  questions  of  preference  between  dif- 
ferent classes  of  creditors  the  law  of  the  place  where  the  property  is  situated 
and  where  the  administrator  acts,  and  not  that  of  the  place  where  the  decedent 
was  domiciled  at  the  time  of  lus  death,  must  govern. 

It  is  the  duty  of  an  ancillary  administrator  to  collect  the  assets  belonging 
to  the  estate  of  the  deceased,  and  after  paying  the  creditors  in  his  Jurisdic* 
tion,  in  full  if  the  estate  is  solvent,  or  pro  rata  if  it  ia  insolvent,  to  remit  the 
residue  to  the  domiciliary  executor  or  administrator,  to  be  by  him  distributed 
according  to  the  law  of  the  domicile  of  the  deceased.  In  discussing  this  sub- 
ject»  Dewey,  J.,  delivering  the  opinion  of  the  court  in  Fay  v.  Haven,  3  Mete. 
(Mass.)  109,  114,  said:  "The  administration  granted  in  Massachusetts  was 
merely  ancillary,  and  the  only  duty  devolving  upon  such  administrator 
would  be  to  collect  the  assets  here,  and  appropriate  so  much  of  the  avails  of 
the  same  to  the  payment  of  debts  due  to  our  citizens,  as  would  be  authorized 
by  the  general  solvency  or  insolvency  of  the  estate  of  the  deceased,  and  re« 
mit  the  balance  to  the  place  of  principal  administratioD.**  The  followinf{ 
authorities  support  this  view  of  the  duty  of  an  ancillary  administrator: 
Childress  v.  Bennett,  10  Ala.  751;  FrettoeU  v.  MeLemore,  52  Id.  124,  134; 
Wright  V.  Phillips,  60  Id.  69,  82;  Perkins  v.  Stone,  18  Conn.  270,  275;  Law- 
rence T.  KiUeridge,  21  Id.  577,  584;  Williamaon  v.  Furbush,  31  Ark.  539; 
Harvey  v,  Richards,  1  Mason,  381;  Garmiehad  v.  Ray,  5  Ired.  £q.  365. 

Ix  GoLLECTiNO  THE  ASSETS  of  the  deceased  the  ancillary  administrator  can 
grasp  only  the  property  within  the  state  where  its  situs  is:  Baldtoin*8  ap- 
peal, 81  Pa.  St.  441.  Lands  are  considered  assets  in  the  hands  of  the  ancil- 
lary administrator,  for  the  payment  of  debts  within  the  state  where  they  are 
situated.  And  the  domiciliary  executor  or  administrator  can  not  disturb 
the  possession  of  the  ancillary  administrator  until  the  debts  and  costs  of  ad. 
ministration  are  paid:  Apperson  v.  Bolton,  29  Ark.  418.  Nor  is  it  necessary 
to  show  that  the  personal  property  at  the  place  of  the  deceased's  domicile  is 
exhausted,  before  proceeding  to  sell  real  estate  in  the  place  of  the  ancillary 
administration  for  the  payment  of  debts  there:  Rosenthal  v.  Renick,  44  HI. 
202,  208.  In  the  case  of  Fox  v.  Carr,  16  Hun,  434,  it  was  decided  that  an 
ancillary  administrator  in  New  York  might  sue  there,  a  resident  of  North 
Carolina  for  a  debt  due  from  him  to  the  deceased,  who  resided  in  North 
Carolina  at  the  time  of  his  death,  although  letters  testamentary  had  been 
Issued  in  that  state,  and  the  debtor  was  only  temporarily  in  New  York. 
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Ik  Patdto  TBI  Dam  of  the  dMaased,  if  the  estate  is  aolveiitt  the  credit- 
on  resident  in  the  stste  of  the  eooillMry  adnumstretaon  are  to  he  paid  in 
full;  if  the  estate  is  iasolTeiit  they  are  to  share  ratably  with  the  creditors  re- 
residing  elsewhere:  ChmrckUl  ▼.  Borden,  17  Vt  319;  Fox  v.  Carr,  16  Hon, 
434,  440;  2  Kent's  Com.  434;  Davk  ▼.  .SSrtey,  8  Pick.  475;  Dawes  v.  Bead,  3 
Id.  128;  Perkins  t.  Stone,  18  Conn.  270, 276;  Lawrence  ▼.  Elmendor/,  5  Barb. 
73;  Miner  v.  Autim,  45  Iowa»  221;  a  C,  24  Am.  Rep.  763. 

The  question  whether  non-resident  creditors  can  prore  their  daims  under 
an  ancillary  administration,  is  one  on  which  the  anthorities  seem  to  be  very 
nearly  equally  divided.  In  Mmer  v.  Ansiint  supra,  the  oonrt  approve  the 
principal  case  on  this  point  and  hold  that  the  non-resident  creditors  have  the 
right  to  prove  their  claims.  Adams,  J.,  who  delivered  the  opinion  of  the 
court  in  that  case,  says:  **  Upon  principle  and  authority  we  have  come  to  the 
otmclnsion  that  non-resident  creditors  have  the  right  to  prove  their  daima 
under  an  ancillary  administration."  TyUr  v.  Thompson^  44  Tex.  497;  S.  C.» 
23  Am.  Rep.  600,  is  an  authority  on  the  same  side.  But  in  Churchill  v.  Bof^ 
den,  17  Vt.  319,  a  contrary  doctrine  was  held  to  be  established  in  that  states. 
And  in  WUUamson  v.  Fwrhmh,  31  Ark.  539,  although  this  question  was  not 
properly  before  the  court,  it  was  intimated  that  a  non-resident  creditor  wonhl 
tioti  in  that  state,  be  permitted  to  prove  his  daim  against  an  estate,  at  least 
not  to  the  prejudice  of  resident  creditors.  In  Massachusetts  it  is  provided 
by  statute  that  "no  creditor  who  is  not  a  citiaen  of  this  state  shall  be  paid 
out  of  the  assets  found  here,  until  all  those  who  are  citisens  have  reoeived 
their  just  proportion  as  provided  in  the  preceding  section:**  Qen.  State.  Mass.,. 
sl  101,  sec.  41.  The  preceding  section  referred  to  provides  for  a  ratable  d»- 
visicMi  of  the  assets  of  an  insolvent  estate  of  a  decedent  among  all  his  cred- 
itors, resident  and  non-resident.  In  New  Hampshire  a  similar  statute  pro- 
viding for  the  equal  distribution  of  the  assets  of  an  insolvent  estate  has  been 
enacted.  This  statute,  sec  28,  provides  that  ''the  provisions  of  the  two 
preceding  sections  shall  not  extend  to  creditors  resident  in  any  other  state, 
unless  it  be  shovm  that  the  property  of  such  deceased  person  there  found  is  by 
law  to  be  equally  apportioned  among  the  creditors  residing  in  this  state,  and 
others,  accordiug  to  their  respective  debts:**  Gen.  L.  N.  H.  469.  On  princi- 
ple, it  is  difioult  to  perceive  how  non-reaident  creditors  can  be  justly  excluded 
from  presenting  their  claims  against  the  estate  of  their  deceased  debtor  so 
long  as  they  have  not  received  the  ratable  proportion  to  which  they  are  en- 
titled. If  creditors  are  to  be  paid  pro  rata,  without  reference  to  thdr  resi- 
dence, it  is  not  easy  to  see  why  the  question  of  residence  should  have  any- 
thing to  do  with  the  allowance  of  their  claims.  Wharton,  in  his  work  on 
the  Ckinflict  of  Laws,  section  625,  says,  on  this  subject:  '*  It  should,  of  course, 
be  remembered  that  under  an  ancillary  administration  foreign  creditors  are 
entitled  to  prove  their  debts.**  But  the  learned  author  cites  but  a  single  casei 
Cook  V.  Oregson,  2  Drew.  286,  in  support  of  this  proposition. 

Distribution  of  Risidub  iv  ELlkds  ov  Akcillabt  ADMiNiarRATOK. — 
We  have  seen  that  in  the  payment  of  debts  the  ancillary  administrator  ia 
controlled  by  the  law  ol  the  place  of  his  appointment,  but  after  he  has  paid 
all  the  debts  and  collected  all  the  assets  of  the  estate  within  his  jurisdiction,, 
what  is  to  be  done  with  the  residue,  if  any,  remaining  in  his  hands  T  Thia 
residue  must  be  distributed  according  to  the  law  of  the  domicile  of  the  de- 
ceased. And  unless  there  are  fecial  reasons  for  pursuing  a  di£fereut  course^ 
it  is  the  duty  of  the  ancillary  administrator  to  remit  the  balance  remaining 
in  his  bands  to  the  domiciliary  administrator,  to  be  distribntod  to  the  parties 
BOtitled  thereto  under  that  law.    However,  it  is  considered  a  matter  of  judi* 
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cUl  diMTetiQai  on  tbe  ptrt  of  the  ooaii,  wbere  the  aaciUicy  n^Tninwfaition 
ezista,  whethwr  it  will  order  the  rendoe  to  be  sent  to  tiie  caontry  of  the  de* 
oedent'e  domicile,  or  itself  make  distribatioii  to  the  hein  and  kgateee  eatitled 
to  itb    Judge  Story,  in  delivering  the  opinion  of  the  ooart  in  the  case  of  Har- 
veff  ▼.  RiekanU^  1  Mason,  381,  413,  says  on  this  subject:  '*  There  can  be  no 
pretense,  that  the  same  general  inconvenieace  or  embarraMnnent  attends  the 
distribution  of  foreign  effects  according  to  the  foreign  law  by  the  tribnnala 
of  the  country  where  they  are  situate.    Cases  have  been  already  stated  in 
which  great  inconvenience  would  attend  the  establishment  of  any  rule,  ex- 
cluding such  distribution.    It  may  be  admitted,  also,  that  there  are  cases,  iA 
which  it  would  be  highly  convenient  to  decline  the  jurisdiction,  and  to  reinit> 
the  parties  to  the  fantm  donueUiu    Where  there  are  no  creditors  here,  and. 
no  heirs  or  legatees  here,  but  all  are  resident  abroad,  there  can  be  no  doubt,, 
that  a  court  of  equity  would  direct  the  remittance  of  the  property  upon  th» 
application  of  any  competent  party.    The  correct  result  of  these  considera- 
tions  upon  principle  would  seem  to  be,  that  whether  the  court  here  ought  to 
decree  distribution,  or  remit  the  property  abroad,  is  a  matter,  not  of  juris- 
diction,  but  of  judicial  discretion,  depending  upon  the  particular  circom- 
stanoes  of  each  case;  that  there  ought  to  be  no  universal  rule  on  the  subject, 
but  that  every  nation  is  bound  to  lend  the  aid  of  its  own  tribunals  for  the 
purpose  of  enforcing  the  rights  of  all  persons  having  title  to  the  fund,  when 
such  interference  will  not  be  productive  of  injustice  or  inconvenience,  or  con* 
flieting  equities.*' 

The  views  here  expressed  have  been  very  generally  approved  and  followed: 
3  Wms.  Ex.  1665,  note  m;   WiUiamM  v.  WiOianui,  5  Md.  467;  Paantnu  v. 
Ljfman^  20  N.  Y.  103;  Canmchad  v.  Ray,  5  Ired.  £q.  365;  Lawrence  v. 
XiUeridge,  21  Conn.  577;  FreUoeU  v.  McLenwrt,  52  Ala.  124;  WriglU  v.  PhU- 
lips,  56  Id.  69,  82.    In  the  case  last  cited  the  court  say,  on  this  point: 
**  Hence  the  administrations  in  different  states  may  be  quite  independent  of 
one  another,  especially  when,  as  in  the  present  instance,  the  distributees  do 
not  reside  in  that  of  the  domicile  of  the  deceased,  but  in  another,  where  a 
portion  of  his  estate  was  situated,  and  is  under  administration,  or  in  other 
states  convenient  of  access  thereto.    Kot  only  may  such  separate  administra- 
tioos  be  independent  of  each  other,  but,  where  there  is  no  insolvency,  and  no 
will  with  provisions  that  might  operate  oontrarily,  they  should  be  kept  so, 
sad  be  severally  settled,  as  completely  as  if  they  concerned  different  estates, 
instead  of  different  porticms  of  the  same  estate.    For,  when,  upon  sach 
separate  settlements,  the  residue  of  assets  in  each  administrator's  hands  is 
divided  equally  among  all  the  next  of  kin,  according  to  their  respective  rights, 
then  the  entire  estate  is  so  divided  among  them.     Each  gets  his  due  share  of 
the  whole,  by  getting  his  due  share  of  the  several  parts.    One  administration, 
moreover,  is  then  not  complicated  with,  or  its  settlement  delayed  "by  the  pro- 
ceedings in  another;  and  excuses  for  deferring  settlements  for  that  reason 
are  not  afforded  to  reluctant  administrators,  or  influential  or  favored  dis- 
tribatees.    The  next  of  kin  have  it,  also,  more  completely  in  their  power 
to  require,  as  they  ought,  each  of  the  separate  adjninistrators  to  perform 
faithfully  his  particular  duties,  and  to  hold  him  responsible  himself  lor  his 
nusmanagement,  instead  of  embarrassing  another  administration  by  seeking 
to  have  his  errors  corrected  through  litigation  introduced  into  it.     Tnis,  we 
"^y*  oaght  not  to  be  allowed,  except  in  cases  where  peculiar  circumMcancea 
creste  a  special  equity." 

In  the  case  of  WiUianu  v.  WUliams,  5  Md.  467,  the  testatrix  died  in  Mas- 
sachusetts, which  wss  the  place  of  her  domicile,  but  leaving  the  bulk  uf  her 
pVMnsl  property  in  Maryland.    Twenty  of  the  twenty -four  legatees  resided 
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In  Maryland,  and  the  other  four  in  Massachusetts.  When  the  estate  became 
ready  for  distrihation  the  Massachusetts  executor  filed  a  petitEcm  in  the  eoort 
In  Maryland  to. have  the  shares  of  the  four  legatees  in  Massachusetts  ordered 
transferred  by  the  anciUary  administrator  to  the  place  of  the  principal  adminis- 
tration. And  theooort  ordered  the  transfer  to  be  made.  Ecdeston,  J.,  in  deliver- 
ing  the  opinion  of  the  coart,  said:  *'  When  there  are  two  administrations  upon 
one  estate,  that  which  is  foreign  to  the  state  of  the  domicile  is  nsaally  called 
ancillary  or  auxiliary;  and  as  a  general  rule,  the  assets  within  such  jurisdio- 
tion  will  be  transferred  to  the  place  of  the  domicile.  But  this  rule  is  not  ab- 
solute or  inflexible;  on  the  contrary,  the  transfer  will  or  will  not  be  made,  as 
the  court  may  deem  proper,  in  the  exercise  of  a  sound  judicial  discretion, 
according  to  the  circumstances  of  the  case.  The  gencoral  rule,  howerer, 
should  prevail,  unless  to  obey  it  would  work  injustice  or  injury  to  parties 
having  such  an  interest  in  the  estate  as  will  entitle  them  to  object  to  its 
observance."  The  court  in  that  case  considered  that  there  did  not  exist  any 
special  circumstances  which  should  prevent  the  application  of  the  general 
rule,  and  consequently  decided  that  the  prayer  of  the  petition  should  be 
granted.  The  shares  of  the  other  twenty  legatees  seem  to  have  been  retained 
in  Maryland  for  final  distribution  there. 

With  respect  to  teal  estate  the  law  of  the  place  where  it  is  situate  prevails. 
If  it  has  been  sought  to  be  devised,  the  capacity  of  the  testator,  his  power  to 
dispose  of  the  property,  and  whether  the  will  has  been  properly  executed  and 
attested,  must  all  be  decided  according  to  the  rules  of  sudi  law:  Story's 
Conf.  L.,  sec.  474.  By  the  same  law  the  distribution  of  real  property  is  con- 
trolled, irrespective  of  the  domicile  of  its  deceased  owner:  HawUy  v.  Ja/mn^ 
32  Am.  Dec.  623;  McOoUum  v.  Smith,  33  Id.  147;  Byan  v.  Moore,  13  Id.  347; 
Embry  v.  MtUar,  10  Id.  732.  The  real  property  under  the  control  of  an  an- 
ciUary administration  must  certainly,  therefore,  be  distiibuted  under  the  lot 
ret  9Ucd,  and  there  would  seem  to  be  no  reason  for  converting  it  into  money, 
and  transmitting  the  proceeds  to  the  administrator  of  the  domicile,  to  be 
there  distributed:  Story's  Conf.  L.,  sees.  481-483  d.  It  may  happen  Uiat,  in 
order  to  pay  the  debts  presented  and  allowed  by  the  ancillary  administrator, 
real  property  is  sold;  and  out  of  the  proceeds  a  surplus  remains  after  paying  all 
these  debts.  The  question  then  arises  whether  such  surplus  must  be  treated 
as  real  estate,  and  distributed  according  to  the  lex  rei  sUcs,  or  transmitted  to 
the  principal  administrator,  to  be  disposed  of  by  him.  This  question  is 
doubtless  one  of  those  which  can  not  be  answered  in  pursuance  of  any  inflex- 
ible rule,  but  must  be  determined  in  the  exercise  of  a  judicial  discretion,  in 
view  of  the  circumstances  of  each  particular  case,  according  to  the  authori- 
ties heretofore  cited. 


Thompson  v.  Sanbobn. 

[11  Kxw  Haxpsbxbx,  901.] 

OwKKB  ov  Personal  Proferty  Standing  bt  and  Seexkg  Avothsb  Mobt- 
GAOE  IT  to  a  third  person,  without  making  known  his  title  thereto,  will 
be  estopped  from  afterwards  setting  up  such  title,  in  an  action  at  law 
brought  by  him  against  the  mortgagee,  for  its  recovery. 

Silence  of  Owner  is,  under  such  Circuicstancbs,  a  Fraud  upon,  and 
prejudicial  to,  the  mortgagee,  and  furnishes  a  good  defense  at  law  to  any 
claim  for  the  property  afterwards  made  by  the  former  against  the  latter. 
Nor  will  it  avail  such  owner  to  show  that  the  other  property  contained 
in  the  mortgage  was  sufficient  to  pay  and  indemnify  the  mortgagee. 
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Tboteb  for  a  yoke  of  oxen.  From  the  evidence,  it  appeared 
that  the  cattle  originally  belonged  to  Peter  Sanborn,  who  sold 
thezn  to  one  Webster,  from  whom  the  plaintiff,  a  son-in-law  of 
Peter  Sanborn,  bought  them.  There  was  evidence  tending  to 
show  that  this  purchase  was  made  by  the  plaintiff  for  the  bene- 
fit, and  on  account,  of  Peter  Sanborn.  The  cattle  went  into 
the  latter's  control  and  remained  in  his  possession  until  their 
conversion  by  the  defendant,  Moses  Sanborn.  While  in  his 
possession  they  were  attached  by  his  creditors,  as  stated  in  the 
opinion.     The  other  facts  sufficiently  appear  from  the  opinion. 

Christie  and  8L  Clair,  for  the  plaintiff. 
BeU  and  T^ick,  for  the  defendant. 

By  Court,  Pabxxb,  C.  J.    The  plaintiff  was  present  when  the  de- 
fendant paid  fifty  dollars  towards  the  debt  of  Peter  Sanborn,  on 
which  the  property  had  been  attached,  and  gave  a  receipt  for  the 
property.     He  knew  that  this  was  done  under  an  agreement  that 
Peter  Sanborn  should  execute  a  mortgage  to  the  defendant  of 
the  oxen  now  in  question,  along  with  other  property,  to  secure 
him  for  the  money  thus  advanced,  and  the  liability  assumed, 
and  also  for  other  existing  liabilities  of  Peter  Sanborn  to  the 
defendant.    It  had  been  said,  just  previous  to  this,  that  the 
plaintiff  had  claimed  some  title  to  these  oxen,  and  the  defendant 
had  applied  to  him,  to  ascertain  whether  it  was  a  fact.    His 
first  answer  was  entirely  vague.    He  said  merely,  that  '*  perhaps 
writings  would  show."    Being  told  that  Peter  Sanborn,  who  was 
his  father-in-law,  said  that  he  (the  plaintiff)  did  not  own  a  hair 
upon  the  cattle,  he  only  replied  that  his  father  knew  how  it  was. 
If  this  is  not  a  direct  assent  to  what  he  was  thus  tx)ld  his  father- 
in-law  alleged,  it  is  certainly  not  that  open  dealing  which  the 
law  requires  upon  such  occ&sions.     The  plaintiff  was  further 
told  by  the  defendant,  either  just  before  or  just  after  this  con- 
versation, that  if  he  had  any  claim  to  the  stock,  the  defendant 
would  have  nothing  to  do  with  settling  the  debts,  or  receipting 
for  the  property  attached;  but  notwithstanding  all  this  he  stood 
by  and  saw  the  proposed  arrangement  completed,  except  the 
execution  of  the  mortgage,  without  asserting  title,  or  giving  the 
defendant  notice  that  he  claimed  title  to  any  part  of  the  property 
which  Peter  Sanborn  thus  agreed  to  mortgage  to  the  defendant. 
He  evidently  led  the  defendant  into  a  belief  that  he  had  no  claim 
to  the  property,  and  so  far  induced  him  to  pay  the  money  and 
^gn  the  receipt;  and  he  must  have  known  this  from  the  express 
declaration  made  to  him  by  the  defendant,  that  he  woidd  do 
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nothing  about  it  if  he  had  any  claim  to  the  proper^.  If  the 
defendant  had  sufficient  notice  to  put  him  on  inquiry  respecting 
the  plaintiff's  tiUe,  he  made  that  inquiry,  and  had  good  reason 
to  believe  that  the  plaintiff  had  none:  Bogera  y.  Jones^  8  N.  H. 
264. 

The  case,  therefore,  is  not  within  the  principle  suggested  by 
the  plaintiff's  counsel.  The  mortgages  to  the  defendant  are* 
not  voluntary  conveyances.  He  is  prejudiced  and  defrauded  by 
the  silence  of  the  plaintiff,  if  the  plaintiff  may  now  hold  thii- 
property,  upon  which  he  relied  in  part  for  his  security.  Ther» 
is  an  actual  detriment  to  him;  and  we  are  satisfied  that  this  mat* 
ter  furnishes  a  good  defense  at  law  bo  the  plaintiff's  claim,  not* 
withstanding  what  was  said  by  the  lord  chancellor  in  Evans  r* 
BickneU,  6  Yes.  182.  Vide  1  T.  R.  762,*  opinion  of  Mr.  Justice 
Buller;  6  Id.  556,'  case  cited  by  Mr.  Justice  Lawrence;  Morse 
V.  Child,  6  N.  H.  521;  Marston  v.  BrackeU,  9  Id.  351.  The 
plaintiff  must  have  had,  at  that  time,  all  the  knowledge  he  now 
has  respecting  his  tide.  His  conduct  was  not  occasioned  by  any 
mistake  or  misapprehension  respecting  his  rights;  and,  in  the 
language  of  Mr.  Chancellor  Kent,  upon  another  occasion,  when 
officiating  as  chief  justice:  '*  It  can  not  consist  with  the  honor 
of  the  law,  or  with  the  wisdom  of  the  administration  of  justice, 
that  the  fraud  should  remain  triumphant:"  Jackson  v.  BurgoU, 
10  Johns.  461  [6  Am.  Dec.  349].  Effectual  relief  may  be  oA- 
ministered  at  law,  without  a  resort  to  equity.  ^ 

Nor  is  it  any  answer  to  this  to  say,  or  to  prove,  that  the  other 
property  contained  in  the  mortgages  is  sufficient  to  pay  and  in* 
demnify  the  defendant.  He  had  the  right  to  judge  of  that.  He 
had  the  right  to  say  upon  what  terms  he  would  pay  the  money 
and  give  the  receipt;  and  he  said  he  would  not  do  it,  if  the 
plaintiff  had  any  claim.  Peter  Sanborn  might  with  equal  pro* 
priety  contend  that  part  of  the  property  mortgaged  was  suffi- 
cient to  secure  the  defendant,  and  on  proof  of  that  fact  claim 
and  recover  the  residue.  It  is  as  if  the  plaintiff  had  actually 
become  a  party  to  the  transaction,  and  mortgaged  the  oxen  him* 
self.  The  fact  also,  that  the  defendant  had  a  prior  mortgage  oi 
these  catUe  from  Peter  Sanborn,  of  which  the  plaintiff  had  no 
knowledge,  can  not  affect  the  case.  The  defendant  parted  with 
his  money,  and  incurred  the  liability  of  receipter  for  the  pro])- 
erty,  when  he  took  the  new  mortgages;  and  this  was  done  partly 
on  the  faith  that  these  oxen  were  a  part  of  the  security  which 
he  obtained  for  so  doing.  It  is  the  same  as  if  only  one  mort» 
gage  had  been  taken. 

1.  GoodiUU  y.  Morgan,  2.  King  ▼.  BtOUrism, 
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And  it  may  well  admit  of  doubt  whether  the  case  wotild  hare 
l)eeii  different,  had  the  new  mortgage  been  giyen  merely  to  se- 
•cure  prior  debts,  with  the  contraction  of  which  the  plaintiff 
had  no  concern.  If  there  had  been  merely  a  substitution  of  a 
ne'w  mortgage  for  an  old  one  which  was  invalid  against  the 
plaintiff's  title,  perhaps  his  silence  might  have  been  of  no  con- 
sequence; but  if  the  new  mortgage  was  taken  to  secure  a  greater 
indebtedness  than  the  first,  notwithstanding  it  was  a  prior  in* 
•debtedness,  the  mortgagee  might  be  defaulted  by  his  silence,  as 
well  as  if  the  additional  debt  was  then  contracted;  for  he  might 
rely  upon  the  mortgage  thus  taken,  and  omit  to  take  other  meas- 
ures for  the  securiiy  of  the  debt. 

Judgment  on  the  verdict. 

OWITBR  OP  PbOFIBTT,  WHEN   ESTOPPED  FROM  AVTEBWAaDS  SvmVQ  UP 

HIS  Title:  See  Amomtux  v.  Vandenburght  32  Am.  Dec.  635;  SaUus  y.  J^ver- 
€Uj  Id.  541;  Gray  v.  BarUeU,  Id.  208,  note  213;  Shapley  y.  Rangely,  1  Woodb. 
A  M.  217,  citing  the  principal  case;  Crest  v.  Jackson,  27  Am.  Dec.  353,  note 
355;  Toum  v.  Keedham,  24  Id.  246,  note  255;  Henderson  v.  Overton^  Id.  492, 
note  408;  MePhermm  v.  CunUff,  14  Id.  642;  WeUs  v.  HiggiM,  13  Id.  235,  note 
^37;  Lataelle  v,  BameU,  12  Id.  217;  Siarra  v.  Barker,  10  Id.  316;  Davis  v. 
Simpmm^  9  Id.  500;  Kid  v.  Mitchell,  Id.  702;  Englt  v.  Bums,  2  Id.  693. 


Rbmice  V.  Atkinson. 

Ill  Kbw  Hahpshzbx,  266.] 

DxBCAKD  Made  at  Dwellino-house  of  one  who  has  contracted  to  de- 
liver specific  articles,  ia  sufficient  to  charge  him  with  their  valne,  al- 
though the  demand  was  made  in  his  absence. 

Value  of  Artiglbs  Contained  in  Receipt  Given  to  Officer  for  prop* 
erty  attached  by  him,  is  oondnsive  upon  both  parties  to  such  receipt. 

Whsks  Distinct  Value  is  Affixed  to  each  Article  named  in  a  re- 
ceipt for  attached  property,  a  tender  of  a  part  of  such  property  is  good; 
and  if  such  tender  be  made  by  the  bailee,  and  refused  by  the  officer,  the 
latter  can  not  recover  the  value  of  the  part  tendered. 

Assumpsit.  The  plaintifif,  a  deputy  sheriff,  attached  certain 
properly  and  delivered  it  to  the  defendant  for  safe  keeping. 
The  defendant  gave  the  plaintiff  a  receipt  promising  therein  to 
deliver  the  property  to  him  on  demand.  The  property  receipted 
for  consisted  of  a  yoke  of  oxen  valued  at  sixiy  dollars,  and  other 
articles,  to  each  of  which  there  was  affixed  a  separate  value. 
The  plaintiff  made  a  demand  for  the  property  at  the  house  of 
the  defendant,  who  was  at  the  time  absent  from  the  state.  De- 
fendant's wife  referred  the  plaintiff  to  Cook,  the  agent  of  the 
defendant,  and  Cook  informed  him  that  he  had  sold  the  oxen. 
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bat  offexed  to  deUyer  to  him  the  other  property.  The  plaintiff 
refused  to  accept  any  part  of  the  property  iinleas  the  whole  was 
ready.  The  d^endant  offered  evidence  that  the  property  at  the 
time  of  the  demand  was  of  less  value  than  the  estimate  in  the 
receipt.  The  plaintiff  objected  to  this  evidence,  but  the  court 
received  it.  The  jury  found  that  the  oxen  were  worth  sixty  dol- 
lars, and  that  the  other  property  was  of  the  value  of  seventy 
dollars.  The  parties  agreed  that  judgment  should  be  rendered 
on  the  verdict,  or  that  it  should  be  amended  according  to  the 
opinion  of  the  court. 

HaU  and  Emerson,  for  the  plaintiff. 

J.  Eastman  and  James  BeU,  for  the  defendant. 

By  Court,  Gilchbist,  J.  It  is  no  objection  to  the  demand  in  this 
case  that  it  was  made  at  the  dwelling-house  of  the  defendant  in 
his  absence.  If  it  were  necessary,  in  a  case  like  this,  to  make  a 
personal  demand,  it  would  always  be  in  the  power  of  the  party 
to  elude  a  demand,  and  thus  avoid  his  responsibility.  One  who 
makes  a  contract  to  deliver  specific  articles  on  demand,  should 
be  always  ready  at  his  dwelling-house,  or  place  of  business.  A 
demand  made  upon  him  personally,  for  goods  which  he  could 
not  carry  about  him,  would  be  liable  to  more  reasonable  objeo* 
tions  than  that  in  the  case  before  us:  Mason  v.  BriggSy  16  Mass. 
453;  LobdeU  v.  Hopkins,  5  Cow.  516;  Qoodwin^,  Holbrook,  4  Wend. 
877;  Chipman  on  Con.  49.  It  has  been  held  in  this  state,  that 
the  estimate  of  the  value  of  articles  contained  in  a  contract  similar 
to  this  was  conclusive  upon  the  parties:  Drown  v.  Smith,  3  N.  H. 
299.  It  is  there  said  that  the  value  is  inserted  in  order  to  fix  the 
extent  of  tha  defendant's  liability,  in  case  the  goods  were  not  re- 
turned, and  to  ascertain  their  value  in  any  dispute  that  might  arise 
concerning  them.  It  is  also  held,  in  Foreman  v.  Siedman,  12PiGk. 
562,  that  the  valuation  in  an  instrument  of  this  description  is  to 
be  taken  to  be  the  agreed  value,  and  binding  upon  the  parties, 
unless  it  be  shown  that  some  fraud  was  practiced.  In  the  case 
of  Drovm  v.  Smith,  the  receipt  was  given  for  books,  which  were 
valued  at  a  gross  sum .  The  defendant  admitted  that  he  had  sold 
a  considerable  portion  of  them,  but  offered  to  prove  a  tender  to 
the  plaintiff  of  the  residue,  in  part  discharge  of  the  contract. 
Upon  this  point,  it  is  said  by  the  court,  **  had  each  article  been 
particularly  valued,  we  think  that  this  objection  would  have 
merited  much  attention,  and  we  are  not  prepared  to  say  that  it 
could  have  been  satisfactorily  answered.  But  in  this  case  the 
value  of  all  the  articles  was  fixed,  and  not  the  value  of  each,  and 
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we  are  of  opinion  that  in  each  a  case  a  tender  of  a  part  imposed 
upon  the  plaintiff  no  obligation  to  receive  the  part  so  tendered, 
nnlefis  the  defendant  had  a  reasonable  excuse  for  not  delivering 
the  residue." 

In  the  case  before  us,  the  plaintiff  should  have  accepted 
the  property  which  was  then  in  the  possession  of  Cook, 
the  agent  of  the  defendant.  It  had  no  connection  with  the 
oxen,  and  a  distinct  value  was  affixed  to  each  article,  so  that  it 
could  easily  have  been  ascertained,  had  the  property  been  ac- 
cepted, how  much  of  the  defendant's  liability  had  been  dis* 
chaziged.  As  he  refused  to  accept  it,  he  is  now  entitled  to  judg- 
ment only  for  the  value  of  the  oxen,  as  estimated  in  the  receipt. 
According  to  the  agreement  of  the  parties,  the  verdict  must  be 
amended,  and  the  plaintiff  is  entitled  to  judgment  thereon  for 
the  sum  of  sixty  dollars. 

DEBfAim  m  Wbitiko  Lett  at  Dxbtob*8  Domioilb  is  SumcnaiT:  HtuUer 
V.  Spurlock,  22  Am.  Deo.  165,  note  167. 

Tender  P&opsrlt  Made  is  SATisTAcnoN  or  the  Dehand:  Lamb  v.  La- 
ikrop,  27  Am.  I>e&  174»  note  177;  MUehdl  v.  MerriU,  18  Id.  128»  note  131; 
Barney  v.  BUsb^  note  700. 

OlVxB  or  Past  or  Amount  Due  dobs  not  Avail  ab  Tender:  Fridge  v. 
SUtie^  20  Am.  Dec  463. 


State  v.  Dame. 

[11  Nkw  Hampuusb,  371.] 
DEBOBirTION,  IN  INDICTMENT,  OF  MANNER  OF  DeATH  OR  InJUBT  \b  SOfficieni, 

if  it  agree  in  sabstanoe  with  that  proved;  hence,  an  indictment  for  an 
ananlt  with  a  '*  basket-knife"  is  sustained  by  evidence  of  an  assault  with 
a  "basket-iron,"  provided  they  were  calculated  to  produce  the  same  sort 
ol  injury. 

Indiotment  for  assault  mth  a  '*  basketrknife,"  with  intent  to 
kill.  Several  witnesses  testified  that  the  weapon  produced  at 
the  trial  was  called  a  ''basket-iron."  The  prisoner's  counsel 
contended  that  it  must  be  proved  that  the  assault  was  made 
with  the  instrument  described  in  the  indictment.  The  court, 
however,  instructed  the  juiy  that  it  was  immaterial  whether  the 
instrument  was  a  ''basket-iron"  or  a  "basket-knife,"  provided 
thej  were  calculated  to  produce  the  same  kind  of  injuxy.  The 
jury  found  the  prisoner  guilfy  of  assault,  and  he  moved  for  a 
new  trial,  on  the  groud  of  misdirection. 

Woodman,  county  solicUor,  for  the  state, 

BarOeUf  for  the  prisoner. 
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By  Court,  Gilghbibt,  J.  It  is  a  distineiion  Trhich  nms  thioagh 
-the  whole  criminal  law,  that  it  is  enough  to  prove  so  much  of  tiie 
indictment  as  shows  that  the  prisoner  has  committed  a  sabetan- 
tive  crime,  therein  specified.  And,  in  general,  the  descriptiTe 
averments  of  the  mode  in  which  an  offense  has  been  committedare 
not  required  to  be  strictly  proved,  if  in  substance  the  evidence 
support  the  allegation.  Thus  in  indictments  for  murder,  it  is  al- 
ways sufficient  if  the  mode  of  death  proved,  agree  in  substance  with 
ihat  charged.  This  principle  has  been  recognized  from  an  early 
period,  and  MackaUey's  case^  9  Bep.  67,  is  a  leading  case  upon 
the  point.  It  was  tibere  held,  that  *'  if  a  man  is  indicted  thai  he 
with  a  dagger  gave  another  a  mortal  wound,  upon  which  he 
died,  and  in  evidence  it  is  proved  that  he  gave  the  wound  with 
a  sword,  rapier,  staff,  or  bill,  in  that  case  the  offender  ought  to 
be  found  guilty,  for  the  substance  of  the  matter  is  that  the  party 
indicted  has  given  him  a  mortal  wound,  whereof  he  died;  and 
the  circumstance  of  the  manner  of  the  weai>on  is  not  material 
in  case  of  indictment;  and  yet  such  drcumstanoe  ought  not  to 
l)e  omitted,  but  some  weapon  ought  to  be  mentioned  in  the  in- 
dictment." So,  an  indictment  or  appeal  for  poisoning  a  man 
with  one  kind  of  poison  may  be  maintained  by  evidence  of  a 
different  kind  of  poison;  for  the  substance  of  the  matter  is, 
whether  the  defendant  did  poison  the  deceased  or  not:  4  Hawk. 
P.  C.  454. 

If  the  means  of  death  agree  in  substance  with  that  charged 
it  is  sufficient,  and  therefore  where  the  indictment '  was  for 
assaulting  a  person  with  a  certain  offensive  weapon,  commonly 
called  a  '*  wooden  staff,"  with  a  felonious  intent  to  rob  him,  and 
it  was  proved  to  have  been  with  a  stone,  on  a  conference  of  the 
judges  it  was  held  well,  for  the  two  weapons  produce  the  same 
sort  of  mischief,  viz.,  by  blows  and  bruises;  and  they  said  it 
would  be  sufficient  even  on  an  indictment  for  murder:  Sharwin's 
case,  1  East,  P.  0.  341.  So,  where  the  indictment  for  man- 
slaughter charged  the  wound  to  have  been  inflicted  by  a  blow 
with  a  hammer,  but  there  was  no  direct  evidence  that  the  blow 
had  been  so  inflicted,  and  a  medical  man  stated  that  the  injury 
might  have  arisen  either  from  a  blow  with  a  hammer  or  by  the 
deceased  falling  against  the  key  or  lock  of  a  door,  Parke,  J., 
instructed  the  jury,  that ''  the  kind  of  instrument  is  immaterial: 
if  you  think  the  injury  was  occasioned  by  a  blow  given  with 
a  hammer,  or  with  any  other  hard  substance  held  in  the  hand, 
the  indictment  will  be  sufficiently  proved:"  Martin's  case,  5  Car. 
A  P.  128;  Cidkin's  case.  Id.  121. 
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Bat  though  the  weai>oii  need  not  be  pzoved  to  be  the  seiae^ 
yet  it  must  appear  that  the  species  of  killing  "was  the  same. 
Therefore,  if  a  person  be  indicted  for  one  species  of  kiUiiig,  as 
by  poisoning,  he  can  not  be  convicted  by  evidence  of  a  species 
of  death  entirely  different,  as  by  shooting,  starring,  or  stran- 
gling: 1  Bussell  on  Crimes,  677,  b.  3,  c.  1,  sec.  6.  It  appears, 
therefore,  very  clear  from  the  authorities,  that  if  the  manner  of 
the  death,  or  injury  proved,  agree  in  substance  with  that 
charged,  the  allegation  is  maintained.  The  indictment  should 
in  all  respects  be  adapted  as  closely  to  the  truth  as  possible;  but 
the  particular  manner  in  which  the  injury  was  caused  is  imma- 
terial, provided  there  be  a  substantial  agreement  between  the 
evidence  and  the  allegations  in  the  indictment. 

Judgment  on  the  yerdict. 

SvFndxxiT  DiSGRiPTiov  or  lyjuRT  nr  iNDicmMT,  What  ns  See  Stmie  v. 

Oofiifc,  23  Am.  Dec  117;  WMU  y.  CommonweaUh,  6  Id.  443;  ComfnontPtaM 
T.  Samervitte,  5  Id.  514;  State  v.  Owen,  4  Id.  571,  note  575. 


Fletcher,  Adm'b,  v.  Grovbb. 

[11  Nzw  Hampsbxu»  868.] 

Whkbb  Joiitp  Promisors  hays  Received  Equal  Benefits,  or  have  bean 
relieved  from  common  bnrdeos,  neither  oan  reoover  over  against  the 
other,  except  for  the  excess  paid  by  him  beyond  his  doe  proportion  or 
eqnal  share. 

ADMINIfiriBATOB    OB    CRXDITOR    Or    BbCBAEKD    PXBaOir     OAN    DiBITK    NO 

Greater  Beneitit  from  his  contracts  with  other  persons,  or  from  the 
eqnitable  relation  in  which  he  stood,  dnring  his  life-time,  to  them,  than 
the  deceased  would  be  entitled  to,  if  still  living. 

AssuMPsrr  for  money  paid,  laid  out  and  expended.  The  faets 
are  sufficientlj  stated  in  the  opinion. 

Fierce  and  Fywler,  for  the  defendant. 

Fletcher,  pro  se. 

By  CJourt,  Woods,  J.  This  is  an  attempt  by  the  representatiye 
of  one  joint  debtor,  to  recover  of  another  joint  debtor  a  sum  of 
money,  which  he  alleges  he  has  been  compelled  to  pay,  and  has 
paid,  for  that  other;  claiming  a  right,  under  the  circumstances 
of  the  case,  to  recover  a  moiety  of  the  sums  by  him  paid,  as 
iound  by  the  case,  on  account  of  the  joint  liability  of  the  in- 
testate and  defendant.  It  appears  from  the  case,  that  the  in- 
testate and  the  defendant  were  joint  debtors,  in  two  several  sums^ 

Ax.  Dao.  Vox..  XXZV— 82 
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ftmotmtmg  in  the  whole  to  the  sum  of  two  thoufiand  nine  hun* 
dred  and  ninety-six  dollars,  lehich  sums  were  allowed  by  the 
commissioneT  of  insolyency,  against  the  estate  of  Abbot,  the  in- 
testate; and,  upon  the  decree  of  a  dividend  by  the  judge  of  pro- 
bate among  the  creditors  of  the  estate,  the  plaintiff  was  ordered 
to  pay,  and  did  pay,  on  said  allowances,  the  sum  of  three  hun- 
dred  and  fourteen  dollars  and  eighty-two  cents,  and  to  recovex 
one  half  of  that  sum  this  suit  was  brought.  And  the  question 
that  arises  upon  the  case  is,  whether  the  plaintiff  is  entitled  to 
such  recoveiy ,  it  appearing  that  the  plaintiff,  out  of  the  assets 
of  the  estate  of  the  intestate,  has  paid  less  than  one  half  of  the 
amount  of  the  joint  debt  of  the  intestate  and  defendant.  It  is  a 
question  of  contribution  among  joint  promisors.  The  doctrine 
of  contribution  is  the  result  of  general  equity,  on  the  ground  of 
equality  of  burden  and  benefit;  and  is  equally  so  among  prin- 
cipals, as  among  sureties:  1  Madd.  Gh.  285,  236,  and  note  (2). 

In  the  opinion  in  Campbell  v.  Metier ^  4  Johns.  Gh.  334  [8  Am. 
Dec.  570],  that  most  learned  and  profound  jurist,  Mr.  Chan- 
cellor Kent,  has  discussed  the  doctrine  of  contribution,  in  its 
great  yariety  of  application,  with  his  accustomed  accuracy  and 
ability,  and  aftens  that  it  is  '*  founded  not  on  contract,  but  on 
the  principle,  that  equality  of  burden  as  to  a  common  right  is 
equity;"  that ''  contribution  depends  rather  upon  a  principle  of 
equity,  than  upon  contract;"  and,  that  "  the  obligation  arises, 
not  from  agreement,  but  from  the  nature  of  the  relaij^on,  or 
qujosi  ex  contractu" 

Mr.  Justice  Story,  in  his  Commentaries  on  Equity  (Stoiy's 
Com.  on  Eq.  471,  472),  in  treating  of  the  doctrine  of  contribution 
among  stureties,  says:  ''  In  cases  of  this  sort,  the  surely  who  has 
paid  the  whole  is  entitled  to  receive  contribution  from  all  the 
others,  for  what  he  has  done  in  relieving  them  from  a  common 
burden;  as  all  are  equally  bound  and  are  equally  relieved,  it 
seems  but  just  that  in  such  case  all  should  contribute  in  propor- 
tion towards  the  benefit  obtained  by  all."  In  Ex  parte  Gifford^ 
6  Yes.  805,  Lord  Eldon  held,  that  a  discharge  of  one  surety  did 
not  discharge  the  other  sureties;  and  that  as  each  surety  was 
bound  to  contribute  his  share  towards  the  general  payment,  no 
one  coidd  recover  over  against  another  who  had  been  discharged, 
unless  for  the  excess  paid  by  him  beyond  his  due  proportion. 
The  creditor  might,  therefore,  accept  a  composition  from  one 
surety,  and  still  proceed  against  another  to  recover  his  full  pro* 
portion  of  the  original  debt,  without  deducting  the  composition 
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paid,  if  it  did  not  exceed  the  proportion  for  which  the  surety 
was  originallj  liable. 

In  Stirling  y.  Forrester,  3  Bligh,  591,  Lord  Bedesdale  said: 
"  If  the  creditor  discharges  one  of  the  coparceners,  he  can  not 
proceed  for  the  whole  debt  against  the  others;  at  most,  they  are 
only  bound  for  their  proportion."    And  Mr.  Justice  Story,  re- 
ferring to  the  doctrine  of  the  case  of  Stirling  v.  Forrester,  says: 
' '  The  same  principle  woidd  apply  to  co-sureties :"  1  Story's  Com. 
on  Eq.  477,  478,  note  3.    And  in  the  same  note  that  learned 
judge  most  distinctly  asserts  and  maintains  the  accuracy  and 
soundness  of  the  doctrine  of  the  case  of  Ex  parte  (Hfford, 
Pothier  also  (Poth.  on  Obi.,  n.  521),  maintains  the  doctrine 
that  a  discharge  of  one  surety  discharges  the  other  sureties  for 
such  proportion  of  the  debt  only,  as,  upon  pa3rment  of  the  whole 
debt,  they  could  have  had  recourse  to  him  for.     In  Bachelder  v. 
IKske,  17  Mass.  464,  it  was  held  that  in  the  case  of  an  assign- 
ment of  property  from  the  principal  to  a  surety,  for  the  purpose 
of  indemnifying  him  in  part,  such  assignment  will  inure  to  the 
benefit  of  all  the  sureties,  and  that  a  plaintiff  who  has  received 
money  from  such  a  fund  can  only  recover  from  his  co-sureties 
their  just  proportions,  or  aliquot  parts,  of  the  sum  he  may  have 
paid  beyond  the  sum  so  received  from  the  property  assigned. 
The  general  doctrine  deducible  from,  and  the  general  posi- 
tion to  be  laid  down,  based  upon  and  sustained  by  the  well- 
established  authorities  on  this  subject,  would  seem  to  be,  that 
where  joint  promisors,  or  co-sureties,  have  received  equal  ben- 
efits, or  been  relieved  from  common  burdens,  neither  shall  re- 
cover over  against  another,  unless  for  the  excess  paid  by  him 
beyond  his  due  proportion,  or  equal  share. 

It  appears  from  this  case,  that  the  intestate  and  the  defend- 
ant each  received  an  equal  interest  and  benefit  in  the  land  pur- 
chased of  Ayer,  and  that  in  that  purchase  the  debt  was 
contracted,  in  part  discharge  of  which  the  sum  was  paid,  of 
which  to  recover  an  aliquot  part  this  action  was  instituted. 
Upon  the  authorities,  then,  by  reason  of  the  equality  of  benefit 
received,  the  intestate  became  liable  in  law  and  equity  to  pay  one 
half  of  the  debt,  incurred  in  the  purchase.  The  equality  of 
benefit  imposed  on  the  intestate  the  duty  of  sustaining  an  equal- 
ity of  burden.  And  in  thus  paying  the  one  half  of  the  debt 
contracted  in  the  purchase,  he  would  pay  for  nothing  more  than 
the  one  undivided  half  of  the  land  purchased  of  Ayer;  for  noth- 
ing in  fact,  beyond  the  land  which  he  purchased,  and  which  was 
conveyed  to  himself  by  Ayer's  deed.    It  further  appears  by  the 
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•case,  ihai  tha  plaintiff  from  tba  aaseta  of  tibe  estate  has  paid 
about  one  tenth  part  of  the  sum  contracted  to  hare  been  paid 
Isy  the  intestate  and  the  defendant,  instead  of  the  one  half 
thereof  which  the  intestate  was,  upon  eveary  principle  of  equity, 
4Uid  by  law,  bound  to  pay. 

Upon  what  principle,  therefore,  either  of  reason,  justice, 
or  law,  can  the  plaintiff  claim  to  recoTer  of  the  defend- 
ant for  money  paid  by  him  as  administrator  upon  the 
estate  of  the  intestate  for  the  use  of  the  defendant?  If  a  recov- 
ery be  had,  it  must  be  on  the  ground  of  an  implied  promise 
arising  upon  the  equity  of  the  case,  to  pay  money  which  the 
plaintiff  has  been  by  law  compelled  to  pay  for  and  on  account 
of  the  defendant  The  facts,  however,  as  we  have  seen,  show  no 
euch  payment  for  the  benefit  of  the  defendant,  of  any  such  sum 
of  money  which  the  defendant  ought  to  pay,  as  between  himself 
and  the  intestate.  They  in  fact  show  only  a  partial  payment  of 
the  proper  debt  of  Abbot,  the  intestate,  and  a  continuing  lia- 
bility of  Grorer,  to  pay  the  balance  of  the  half  of  the  debt 
^hich  Abbot  was  bound,  and  if  aliye  ought  to  pay,  for  and  on 
Ilia  own  account,  as  well  as  his  own  proper  share. 

But  it  is  contended  that  the  creditors  of  th»  estate  of  Abbot 
liave  a  right  to  recoyer,  through  the  plaintiff  as  their  trustee,  al- 
though Abbot  himself  might  not  be  entitled  to  recover  if  he 
were  living  and  had  made  the  payment  which  has  been  made  by 
the  plaintiffl  We,  however,  are  not  awazs  of  any  principle  upon 
wliieh  it  can  reasonably  be  held  that  the  administiators  of  de> 
ceased  persons,  or  their  creditors,  can  derive  greater  or  other 
l}enefit8  from  their  contracts  with,  or  the  equitable  relations  in 
-^bich  they  may  have  stood,  while  living,  to  other  persons,  than 
the  deceased  would  be  entitled  to,  if  still  living. 

Upon  the  whole,  the  cotuii  are  clearly  of  the  opinion  that 
there  is  no  ground  upon  which  the  plaintiff  can  Tnaintain  this 
action.  According  to  the  agreement  of  the  parties,  therofore, 
there  must  be 

Judgment  for  the  defendant  for  his  costs. 

CosTBiBnnoN  AMONO  Ck>-suR£TiBs:  See  Morriaon  v.  Pcfulz,  32  Am.  Daa 
"92,  and  note  96,  where  other  cases  in  this  series  are  ooUeoted;  Chipman  ▼. 
JforrO^  20  GaL  136,  dting  the  firinoipal  oaae;  also  ifo6»«s  ▼.  ^daaw,  31  Am. 
Deo,  094. 
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Mabun  et  al.  v.  Boyd. 

[11  New  Hajcpibibi,  S8S.] 

Osm  WHO  SlONB  His  NaJCX  OS  THS  BACK  or  A  PBOIOSSORT  NoTx  at  the  tiin» 
It  is  made,  is  liable  aa  on  original  promisor,  and  not  ai  an  indorser. 

Ko  Okb  CAir  BB  Pbofxklt  Beoabdbd  as  Indobshk  ov  a  Kotb  onleM  he- 
stands  in  the  relation  of  an  assignor,  or  purports  so  to  stand  on  the  laoe- 
of  the  paper,  and  thus  beoomes  liable  by  reason  of  the  currency  givea 
by  him  to  paper  transferred  by  him  for  a  valuable  consideration. 

Whkbs  Notb  has  Kxvxb  bsbn  T&amsfsbbxd,  one  who  has  affixed  his  nam* 
to  tiie  back  of  it,  is  presumed  to  have  intended  to  make  himself  liable 
either  as  guarantor  or  as  an  original  promisor,  and  his  liability  is  th* 
same  in  ather 


AssTTXPBiT  on  a  promissoxy  note.  The  note  produced  in  evi^ 
dence  was  signed  by  Charles  H.  Starrett,  and  had  on  the  back 
of  it  the  name  of  the  defendant.  There  was  a  yerdict  for  th» 
plaintiffs,  subject  to  be  set  aside,  if  the  court  should  so  direct. 
The  other  facts  appear  from  the  opinion. 

Perley^  for  the  defendant. 

Flekher,  for  the  pluntiffs. 

By  Court,  TTfham,  J.  It  seems  to  be  conceded  that  the  defend*-- 
ant  in  this  case  is  liable  in  some  mode;  and  the  sole  question  for 
consideration  is,  whether  he  is  liable  as  an  original  promisor,  or - 
indorser,  of  the  note,  on  the  back  of  which  he  has  affixed  his  sig- 
nature. The  declaration  alleges  that  the  signature  was  affixed 
at  the  time  of  making  the  note;  and  such  may  be  regarded  as  the 
settled  presumption  of  law,  until  evidence  to  the  contrary  is. 
shown.  On  this  presumption  the  act  of  the  defendant  in  affix-- 
ing  his  signature  was  an  original  undertaking,  and  the  case 
therefore  differs  from  that  of  Hodgkins  v.  Bond^  1  N.  H.  284. 
There  it  was  in  evidence  that  the  signature  of  the  defendant: 
was  placed  on  the  back  of  the  note  after  it  had  become  overdue;, 
and  the  court  held  that  it  was  not  an  original  undertaking  oi 
the  defendant,  or  such  a  memorandum  in  writing  as  to  render 
him  liable  to  pay  the  debt  of  another,  within  the  meaning  of  the 
statute  of  frauds.  That  question  does  not  arise  here.  The  un- 
dertaking of  the  defendant  must  be  regarded  as  made  at  the 
creation  of  the  note;  and  the  inquiry  is,  in  what  mode  he  has 
bound  himself  by  thus  becoming  an  original  party  to  the  instru- 
ment. There  is  no  evidence  offered  but  the  signature  upon  the 
back  of  the  note,  to  show  the  intent  of  the  parties;  and  the  con- 
tract must  be  determined  solely  from  the  state  of  the  paper  as 
produced.    It  has  been  holden,  in  some  instances,  that  the  payee 


502  Martin  v.  Boyd.  [N.  BL 

of  the  note  is  empowered  by  the  act  of  the  defendant  to  draw 
out  a  contract  over  the  defendant's  signature,  showing  a  liability 
of  guarantor  or  indorser,  as  he  shall  elect.  But  we  regard  the 
act  of  the  defendant  as  a  definite  contract  in  law,  which  is  not 
left  to  depend  on  the  mere  pleasure  of  the  payee  of  the  note; 
but  wheri9  the  contract  is  drawn  out  by  him,  it  must  follow  the 
regular  presumption  of  law. 

In  our  view,  no  one  can  be  properly  regarded  as  the  indorser 
of  a  note  unless  he  stands  in  the  relation  of  assignor,  or  so  pur- 
ports to  stand  on  the  face  of  the  paper,  and  thus  becomes  tech- 
nically holder  as  indorser,  by  reason  of  the  currency  giyen  by 
him  to  paper  transferred  by  him  for  a  valuable  consideration. 
I  am  aware  that  the  authorities  in  New  York  sustain  a  different 
doctrine,  but  we  see  no  good  reason  for  a  departure  from  this 
rule:  TUlman  v.  Wheeler,  17  Johns.  326;  Herrick  v.  Carman,  12 
Id.  159. 

In  this  case  it  is  quite  dear  that  no  transfer  of  the  note  has 
ever  been  made,  or  was  designed  to  be  made.  The  note  has 
ever  remained  the  property  of  the  original  payees,  and  the  de- 
fendant's signature  must  have  been  affixed  on  the  back  of  the 
note  with  a  design  to  render  him  liable,  in  our  view  of  the  law^ 
either  as  guarantor  or  as  an  original  promisor.  The  authorities 
make  but  little  distinction  as  to  the  liability  in  either  of  these 
relations.  It  seems  to  be  well  settled  that  the  guarantor  of  a 
note  is  liable,  whether  there  has  been  a  presentment  of  the  note 
to  the  promisor  and  a  notice  of  non-payment  to  the  guarantor  or 
not:  Warrington  v.  Furbor,  8  East,  242;  Swingood  v.  Bowes,  5 
Maule,  62;*  Allen  v.  Bightmere,  20  Johns.  365  [11  Am.  Dec.  288]; 
Cobb  V.  IMle,  2  Greenl.  261  [11  Am.  Dec.  72];  WUliams  v. 
Granger,  4  Day,  444. 

In  Massachusetts  it  is  settled,  in  repeated  decisions,  that 
whenever  the  name  of  the  individual  is  placed  on  the  back  of  the 
note,  at  the  time  of  its  inception,  he  is  holden  as  an  original 
promisor:  Baker  v.  Briggs,  8  Pick.  122  [19  Am.  Dec.  311];  Sum- 
ner  v.  Oay,  4  Id.  311;  Chaffee  v.  Jones,  19  Id.  260;  While  v. 
Rowland,  9  Mass.  314  [6  Am.  Dec.  71];  Austin  v.  Boyd,  24  Pick. 
64;  but  that  where  the  name  is  placed  on  the  note  after  its  in- 
ception, he  is  holden  as  guarantor,  and  not  as  promisor  or  in- 
dorser: Tenney  v.  Prince,  4  Id.  385  [16  Am.  Dec.  347];  Ulen  v. 
KiUredge,  7  Mass.  233;  Moies  v.  Bird,  11  Id.  436  [6  Am.  Deo. 
179].  In  Flint  v.  Day,  9  Vt.  345,  it  was  held  that  where  a  per- 
son, not  a  party  to  a  note,  signs  his  name  on  the  back  of  it, 

1.  Swinyard  t.  Bowes,  6  Mao.  Ji  Sel.  69. 
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without  any  words  to  express  the  nature  of  his  undertaking,  he 
18  considered  as  joint  promisor  with  the  other  signers;  and  if 
any  of  the  other  signers  are  merely  sureties^  he  is  considered  as 
a  co-surety  with  them. 

We  see  no  objection  to  conforming  to  the  rule  laid  down  in 
these  authorities.  It  is  clear,  in  our  view,  that  the  defendant 
designed  by  his  act  to  subject  himself  to  the  liability,  either  of  a 
promisor  or  guarantor  of  the  note;  and  as  it  is  holden  in  well* 
considered  decisions  that  the  liability  is  that  of  an  original  prom* 
isor,  we  are  disposed  so  to  regard  the  contract  in  this  case. 
There  must,  therefore,  be 

Judgment  on  the  verdict. 

One  who  Writbs  his  Kaicb  ov  the  Back  ov  a  Kon  at  the  time  it  wu 
made,  may  be  declared  against  as  an  original  promisor:  Baker  t.  Briffg9, 
19  Am.  Dec.  311;  Tennejf  v.  Prince,  16  Id.  847$  WhUe  y.  HowUokd,  6  Id.  71; 
2iiAes  V.  Bird^  Id.  179,  note  182. 

Difference  between  Ini>obseb  and  Guabaiytob:  See  note  to  CHbbe  y. 
Caamon,  11  Am.  Dec.  703. 


BoUTWELL  V.   BaBTLETT  AND  TRUSTEES. 

Ill  Nbw  Hampsbibs,  418.  ] 

Where  bt  Subsequent  Statute  Additional  Exebiftions  are  Made  of 
property  of  debtor  who  was,  by  a  prior  act,  required  in  making  an  as- 
signment  for  the  benefit  of  his  creditors,  to  make  oath  that  he  had 
assigned  all  his  property  not  exempt  from  execution,  such  oath  will,  if 
made  after  the  passage  of  said  subsequent  act,  be  insufficient,  and  will 
invalidate  the  assignmenl 

FoBEioN  attachment.  The  disclosure  of  the  trustees  showed 
that  the  defendant  had  made  an  assignment  of  his  property  for 
the  benefit  of  his  creditors,  and  that  they  had  a  part  of  this 
property  in  their  possession  at  the  time  when  the  trustee  process 
was  served  upon  them.  Upon  the  filing  of  the  disclosure  the 
plaintiffs  objected  that  the  oath  was  not  in  pursuance  of  the 
fitatute,  and  that  the  assignment  was  therefore  Toid.  The  other 
facts  appear  from  the  opinion. 

Fox  and  B.  M.  Farley,  for  the  plaintifiEs. . 

O.  M,  AtherUm,  for  the  trustees. 

By  Court,  Qilohbist,  J.  The  second  section  of  the  act  of  July 
5, 1834, 2  N.  H.  L.  145,  entitled  ''an  act  for  the  equal  distribution 
of  property  assigned  for  the  benefit  of  creditors,"  provides,  "  that 
no  assignment  shall  be  valid  and  have  effect,  until  the  person  or 
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persons  making  sneh  assignment  shall  have  preTiooaly  made 
oath  that  he  has  placed  and  asogned,  and  the  trae  intention  of 
his  assignment  -was,  to  place  in  the  hands  of  hisassignees  all  his 
property  of  eveiy  description,  except  such  as  is  by  law  exempted 
from  attachment  and  execution  by  an  act  tor  the  r^ief  of 
poor  debtors,  passed  January  3, 1829,  to  be  divided  among  their 
creditors  in  proportion  to  their  respective  demands."  At  tiie 
date  of  this  assignment,  certain  articles  were  exempted  from  at- 
tachment and  execution,  which  were  not  so  exempted  by  the  act 
of  January  3, 1829.  The  act  of  June  30, 1837,  2  N.  H.  L.  306, 
exempts  "  one  cooking  stove  and  the  furniture  belonging  to  the 
same,"  from  attachment  and  execution.  The  defendant  has 
made  oath  that  he  has  assigned  all  his  property,  **  except  such 
as  is  by  law  exempted  from  attachment."  He  does  not  violate 
this  oath  by  an  intention  to  keep  a  ''  cooking  stove  and  furni- 
ture" for  his  own  use.  But  if  he  had  taken  the  oath  prescribed 
by  the  act  of  June,  1834,  as  a  cooking  stove  and  furniture  were 
not  exempted  from  attachment  and  execution  by  the  act  of  Jan- 
uary 3,  1829,  proper  evidence  of  an  intention  to  secrete  such 
property  would  have  proved  him  to  be  guilty  of  perjury  in  tiiis 
respect,  although  such  evidence  would  not  have  proved  a  viola- 
tion of  the  oath  administered  to  the  defendant  on  this  occasion. 

As  the  legislature  have  acted  on  the  subject  of  property  ex- 
empted from  attachment  since  the  passage  of  the  act  of  June, 
1834,  and  have  provided  that  other  property  than  that  men- 
tioned in  the  act  of  January,  1829,  shall  be  exempted  from 
attachment,  we  are  bound  to  presume  that  it  was  their  inten- 
tion, in  cases  of  voluntary  assignments,  to  establish  a  different 
rule  from  that  which  should  obtain  where  the  property  of  a 
debtor  was  attached  by  process  of  law.  But  whatever  reason 
might  be  given  for  their  proceedings,  we  are  bound  by  the  law 
as  it  is  laid  down  to  us.  As  the  act  of  June,  1834,  is  imperative, 
and  provides  that ''  no  assignment  shall  be  valid  and  have  effect" 
until  the  assignor  takes  the  oath  prescribed  by  the  second  sec- 
tion of  the  statute;  and  as  the  oath  in  this  case  varies  from  the 
prescribed  form,  in  a  material  particular,  the  judgment  of  the 
court  is,  that  the  assignment  is  invalid,  and  that  consequently 
the  assignees  are  chargeable  as  trustees. 

Trustees  changed. 
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Babbon  V.  GOBLEiaH. 

(11  Nbw  HAxnBZBX,  507.] 
SaOKIPTOB  lOK  FBOnERTT   AtTACHBD    BT    OFnOEB  18  HOT   BSTOFFBD  from 

showing  that  it  belonged  to  himself,  and  not  to  the  debtor. 

Om  WHO  SAfl  PoassssioN  only  ov  a  Chattel  may  maintain  trespass  for 
the  taking  thereof  against «  mere  wrong-doer. 

SUMVCTOB  WHO  TssTmBs  AS  TO  B2S  KiTOWLEDOB  OF  Mabxs  made'  by  a 
former  surveyor,  does  not  testify  as  an  expert,  bat  merely  as  a  witness 
to  facts  within  his  knowledge,  and  his  testimony  is  to  be  received  by  the 
jnry  only  so  far  as  they  believe  that  he  is  able,  from  his  personal  knowl- 
edge, to  identify  such  marks. 

OmOEB  WHO  Delitebs  Pbopebtt  Attached  bt  Him  to  a  bailee  who, 
without  his  knowledge  or  consent,  converts  it  to  his  own  use,  is  not 
jointly  liable  with  such  bailee  in  an  action  of  trespass  brought  by  the 
owner  of  the  property. 

TBBflEPA88  for  taking  certain  pine  logs.  From  the  brief  state- 
ment filed  by  the  defendants,  it  appeared  that  defendant  Cob- 
leigh  sned  ont  a  writ  against  the  plaintiff,  and  caused  defendant 
Morrison  to  attach  the  logs;  that  Morrison,  after  attaching  them, 
deliTered  them  to  Cobleigh  for  safe  keeping,  and  took  his  re- 
ceipt therefor;  and  that  Cobleigh,  believing  that  the  logs  had 
been  cut  on  his  own  lot,  converted  them  to  bis  own  use.  It  ap- 
peared that  the  lots  on  which  the  logs  were  cut  had  been  orig- 
inallj  surveyed  about  fifty  years  before,  by  one  Snow,  a  sur- 
veyor. The  other  facts  necessary  to  an  understanding  of  the 
points  decided,  are  stated  in  the  opinion* 

Livermore^  for  the  plaintiff. 

OoodaUf  for  the  defendants. 

By  Court,  CIilohbist,  J.  One  of  the  questions  made  at  the  trial, 
as  appears  from  the  statement  of  the  case,  was  as  to  the  dividing 
line  between  lot  No.  2  and  lot  No.  3.  It  was  necessary  to  settle 
this,  in  order  to  determine  on  which  of  the  lots  the  timber  was 
cut  by  the  plaintiff.  If  on  the  latter,  the  defendant  had  no 
right  to  take  it  away.  If  on  the  former,  as  it  came  from  his 
own  land,  he  might  assert  his  right  to  it.  The  juiy  were  in- 
structed that  the  plaintiff  was  entitled  to  recover  the  value  of  so 
much  of  the  timber  as  was  not  cut  upon  the  land  of  the  defend- 
ant, and  they  retamed  a  verdict  for  the  whole  amotmt  claimed 
by  the  plaintiff.  It  is  settled,  therefore,  by  the  verdict,  that 
none  of  the  timber  was  cut  upon  the  land  of  the  defendant. 
On  this  aoeount  it  is  unnecessary  to  inquire  into  the  correctness 
of  the  instruction  of  the  court,  as  to  the  confusion  of  the  prop- 
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eiiy.  It  may  be  a  question  whether  the  genexal  instractioii  of 
the  court  should  not  have  been  somewhat  qualified  on  this  point, 
and  whether  a  distinction  should  not  have  been  made,  between 
the  fraudulent  and  the  innocent  intermingling  of  the  timber 
from  the  different  lots,  if  the  jury  should  beUeye  that  some  of 
it  was  out  upon  the  land  of  the  defendant.  There  was  no  evi- 
dence that  there  was  any  fraudulent  intent  on  the  part  of  the 
plaintiff,  and  perhaps  no  distinction  would  have  been  neceesaiy 
to  be  made.  Upon  this  point  we  give  no  opinion.  The  cases 
upon  this  question  are  collected  in  Ryder  v.  Hathaway,  21  Pick. 
298,  and  Mr.  Justice  Morton  remarks,  that  **  few  subjects  in 
the  law  are  less  familiar  or  more  obscure  than  that  which  relates 
to  the  confusion  of  property." 

It  lias  been  contended,  by  the  counsel  for  the  plaintiff,  that 
Cobleigh,  by  causing  the  logs  to  be  attached  as  the  property  of 
the  plaintiff,  and  by  giving  a  receipt  for  them  to  the  officer  as 
such  properly,  is  now  estopped  from  showing  that  they  belonged 
to  himself.  There  are  undoubtedly  some  cases  in  which  such  a 
contract  as  Gobleigh  has  made,  estops  the  pariy  from  proving  a 
different  state  of  facts  from  that  recognized  by  the  contract. 
This  arises  from  the  peculiar  relation  in  which  the  attaching 
officer  stands  to  both  parties  to  the  suit,  and  from  the  uncer- 
tainty, daring  the  pendency  of  the  suit,  to  which  of  them  he 
will  be  eventually  responsible  for  the  property.  If  the  plaintiff 
recover,  the  duiy  of  the  officer  is  to  levy  the  execution  upon  the 
property,  and  pay  the  proceeds  of  the  sale  to  the  plaintiff.  If 
the  defendant  recover,  he,  as  the  owner,  is  entitled  to  a  return 
of  the  property.  While,  therefore,  the  suit  is  pending,  and  the 
property  is  in  the  possession  of  the  bailee,  he  can  not  set  up,  as 
a  defense  to  a  suit,  by  the  officer  on  the  contract,  that  the  goods 
attached  are  not  the  property  of  the  debtor.  Whether  they  are, 
or  are  not,  is  not  for  him  to  inquire.  He  owes  a  duly  only  to 
the  party  with  whom  he  has  contracted.  It  is  not  his  duty,  but 
the  officer's,  to  return  the  property  to  the  owner,  and  the  officer 
should  have  possession  of  it,  that  he  may  discharge  that  duiy. 
But  where  the  properly  does  not  belong  to  the  debtor,  and  has 
been  delivered  to  the  true  owner,  it  has  been  held  that  this  latter 
fact  constitutes  a  good  defense  to  an  action  upon  the  contract. 

Thus,  in  the  case  of  Fisher  v.  BartleU  eial.,8  Greenl.  122  [22 
Am.  Dec.  225],  it  is  held  that  properly  in  a  third  person  is  no 
defense  to  a  suit  by  the  officer  upon  the  contract.  It  is  said  by 
Mellen,  G.  J.,  that  *'  the  officer  must  obtain  possession,  in  order 
to  return  the  property  to  such  third  person,  he  being  the  true 
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owner.  But  if  such  third  person  has  obtained  possession  of  the 
property  9  or  has  appropriated  it  to  his  own  use  and  benefit,  there 
Beems  to  be  no  sound  reason  why  the  receiptor,  in  such  case, 
sbonld  not  be  permitted  to  defend  himself,  by  proTing  these 
facts.  Why  should  the  officer  recover  ?  He  can  not  be  answer- 
able to  any  one  in  damages.  Should  the  attaching  creditor,  hay- 
ings recoTcred  judgment,  sue  the  officer  for  neglect  in  not  satis- 
fying the  execution  out  of  the  property  attached,  be  might  ef- 
fectually defend  himself  by  proving  that  it  did  not  belong  to  the 
debtor.  This  has  been  distinctly  settled  in  FuUer  v.  Holden^ 
4  Mass.  498,  and  Ihylar  v.  Ulmer,^  12  Id.  163.  If  the  defendant, 
having  obtained  judgment,  should  sue  the  officer  for  the  non- 
return of  his  property,  the  same  facts  would  constitute  a  good 
defense  for  him  in  such  action.  And  if  the  true  owner  shoidd 
call  on  him  for  it,  he  might  defend  himself  by  proving  that  such 
true  owner  had  already  the  properly  in  his  possession,  or  had 
availed  himself  of  its  proceeds,  or  in  some  way  appropriated  it 
to  his  own  benefit." 

In  the  case  of  Learned,  Adm'x,  v.  Bryant  ei  al.,  13  Mass.  224, 
it  api>eared  that  the  property  attached  and  delivered  to  the  de- 
fendants did  not  belong  to  the  debtor,  but  to  one  Benjamin 
Sawtell,  and  upon  the  demand  of  his  administrator,  it  had  been 
delivered  by  the  defendants  to  him,  and  applied  to  the  payment 
of  the  debts  of  the  intestate.  It  is  said  by  the  court  that  '*  the 
defendants  were  not  bound  by  their  receipt,  at  all  events,  to 
retain  the  goods.  They  were  certainly  not  bound  to  hold  them 
against  the  demand  of  him  who  had  the  right."  And  as  the 
property  belonged  to  Sawtell,  and  went  to  pay  his  debts,  it  was 
held  that  the  plaintiff  had  disclosed  no  cause  of  action:  Webster 
V.  Harper,  7  N.  H.  695;  Laihrop  v.  Cook,  14  Me.  414  [31  Am. 
Dec.  62]. 

It  appears  somewhat  difficult  to  reconcile  with  these  decicions, 
the  case  of  Bursley  v.  Hamilton,  15  Pick.  40  [25  Am.  Dec.  423]. 
There  the  defendant  gave  a  receipt  for  articles  attached,  and 
promised  to  redeliver  them  on  demand.  In  an  action  upon  the 
contract,  it  was  proved  that  the  property  attached  belonged  to 
the  defendants,  and  not  to  the  debtor;  but  it  was  said  by  Shaw, 
C.  J.,  that ''  in  an  action  to  enforce  the  promise,  he  is  precluded 
from  alleging  properly  in  himself  by  way  of  defense."  It  is 
difficult  to  perceive  why  the  reasoning  of  the  court,  in  Fisher  v. 
Bartletl,  8  Greenl.  122  [22  Am.  Dec.  225],  is  not  applicable  in 
this  case.     The  officer  is  not  liable  to  the  attaching  creditor,  if 
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he  ahoif  tlie  property  to  belong  to  the  defendant.  Nor  ia  1m 
liable  to  the  defendant,  if  he,  as  the  lightfol  oivner,  have  ^bm 
possession  of  the  property.  As  he  is  in  no  event  answemUe, 
the  reason  for  compelling  a  rebaxn  of  the  property  seems  not  to  * 
exist.  But  instsad  of  jwrmitting  this  defense,  ttie  court  held, 
that  he  shonld  ccnnply  with  his  contract,  and  deliver  the  prop- 
erty, and  then  bring  his  action  against  the  officer,  in  whi^ 
case,  it  is  held,  on  the  aatiiority  of  Janes  y.  Churchy  12  Pick. 
557,  that  the  admisenon  contained  in  the  receipt  wonld  not 
estop  him  from  denying  that  the  goods  were  the  property  of  the 
debtor. 

But  even  if  the  case  of  Burdey  y.  Edmilion  be  hiw,  it  does 
not  apply  to  this  case.  This  is  not  a  suit  bronght  to  enforoe 
the  contract,  and  the  question  is  not  whether  the  defendant 
shall  fulfill  his  contract  with  the  other  contretcting  party.  Any 
admission  contained  in  the  contnMst,  is,  as  to  any  person  but  the 
sheriff,  **  rea  inter  alias  acta."  The  creditor,  even,  has  no  con- 
trol over  such  an  agreement,  but  it  is  a  contract  made  by  the 
sheriff  for  his  own  private  security:  PhUHps  et  al,  t.  Bridge^  11 
Mass.  247;  Clark  ▼.  Clough,  3  Oreenl.  316.^  The  remedy  of  the 
creditor  is  against  the  sheriff,  and  under  whatever  obligation  the 
sheriff  may  be  to  the  debtor  to  take  a  sufficient  receipt  when 
tendered,  the  creditor  has  no  right  to  complain,  if  he  does  not 
take  such  receipt.  The  plaintiff  has  not  acted  upon  any  admis- 
sion contained  in  the  receipt,  nor  has  it  in  any  way  injured  him. 
A  receipt  of  this  character,  if  conclusive  upon  the  party  giving 
it,  operates  as  an  estoppel  in  pais.  It  is  so  essential  to  the 
transaction  of  business,  that  men  should  be  able  to  put  faith  in 
the  conduct  and  representations  of  each  other,  that  courts  have 
held  such  conduct  and  representations  binding  in  cas^  where 
injustice  would  be  caused,  unless  they  were  held  conclusive. 
«<  The  rule  of  law  is  clear,"  said  Lord  Denman,  in  delivering  the 
judgment  of  the  court  in  Picloard  v.  Sears^  6  Ad.  &  £1.  474, 
''  that  where  one,  by  his  words  or  conduct,  willfully  causes  an- 
other to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  upon  that  belief,  so  as  to  alter  his  own  pre- 
vious position,  the  former  is  precluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same 
time." 

But  mere  formal  statements  and  admissions,  which,  perhaps, 
were  deemed  unimportant  at  the  time,  and  by  which  no  one  has 
been  deceived,  or  induced  to  alter  his  position,  are  not  condu- 
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aire.  An  admisaion  in  pai$  has  no  teclinieal  f  oree.  It  does  not 
derive  its  TaUdiiy  irom  the  mese  fa^  that  it  has  been  made.  It 
is  subject  to  explanation,  and  to  be  controlled  by  the  circum- 
stances connected  with  it.  It  does  not  possess  that  intrmsio 
weight  given  by  law  to  a  deed  which  the  grantor  is  not  allowed 
to  dispute:  OoodHUe  t.  Bailey,  Cowp.  601;  Bowman  y.  Taylor , 
2  Ad.  &  El.  278. 

Thus  in  the  case  of  Loomis  v.  Oreen,  7  Greenl.  386,  the  trustees 
of  Dartmouth  college  had  brought  an  action  of  trespass  q.  c. 
/.  against  the  plaLatdfT,  and  attached  certain  logs  as  his  prop- 
erty, for  which  the  agent  of  the  trustees  gave  his  receipt.  The 
trustees  afterwards  sold  them,  and  Loomis  brought  an  action  of 
trover  against  the  defendant,  the  vendee,  who  defended  under 
the  trustees'  title.  The  plaintiff  contended  that  the  trustees, 
having  attached  them  as  his,  were  now  estopped  to  deny  his 
title.  But  it  was  said  by  the  court,  that  the  principles  of 
estoppel  have  never  been  carried  to  this  extent,  and  the  policy 
ol  the  law  does  not  require  it.  *'  There  would  seem  to  be  no 
reason  why  the  creditor  should  be  estopped  that  would  not  oper- 
ate with  equal  force  against  the  officer  making  the  attachment. 
They  both  may  have  been  under  a  mistake.  Any  intermediate  at- 
tachment of  it,  as  the  property  of  the  trespasser,  would  be  oper- 
ative no  farther  than  as  an  admission  by  the  plaintiff  founded 
upon  erroneous  information,  and,  of  course,  not  binding."  We 
are,  therefore,  of  opinion  that  the  admission  in  the  receipt  does 
not  conclude  Gobleigh  from  showing  that  the  logs  belonged  to 
him;  and  we  have  examined  this  question,  because  it  is  argued, 
that  as  Gobleigh  is  estopped  by  the  receipt,  it  is  unnecessary  to 
inquire  into  the  other  questions  raised  by  him  on  the  trial. 

One  of  these  questions  is,  whether,  as  the  logs  were  cut  by  the 
plaintiff,  after  the  fifth  day  of  December,  1838,  and  after  the  ex- 
piration of  the  time  within  which,  by  his  contract  with  Hamlin 
Rand,  the  plaintiff  had  a  right  to  cut  timber,  the  defendants  are 
not  answerable  to  Band,  or  his  representative,  and  not  to  the 
plaintiff.  But  Cobleigh  is  a  mere  wrong-doer.  The  logs  came 
into  his  possession  from  the  officer  under  the  attachment, 
and,  without  having  obtained  a  judgment,  he  has  converted 
them  to  his  ovm  use.  The  logs  were  taken  from  the  possession 
of  the  plaintiff;  and  whether  he  be  answerable  or  not  to  the 
owner  of  the  land,  is  not  a  matter  into  which  Cobleigh  has 
A  right  to  inquire.  It  is  well  settled,  that  if  a  party  have  the 
actual  possession,  his  title,  as  against  a  mere  wrong-doer,  is  im* 
material:  Hoyt  v.  OelsUm,  13  Johns.  141. 
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The  defendant  excepts  to  the  mstruction  of  ihe  court  in 
lation  to  the  testimony  of  McDuffie.  If  he  had  been  called  to 
give  his  opinion,  as  an  expert,  whether  the  marks  upon  the  cor- 
ners, about  which  he  testified,  were  ancient  marks,  he  would  be 
admissible  for  that  purpose  upon  the  authority  of  Davis  y. 
Mason,  4  Pick.  156,  in  which  such  testimony  was  admitted;  and 
also  upon  the  same  principle  which  authorizes  the  admission  of 
the  opinion  of  seal-engravers,  as  in  FoUces  v.  Chadd,  3  Doug. 
157,  where  it  is  intimated  by  Lord  Mansfield  to  be  admissible; 
and  of  an  engineer,  as  to  the  effect  of  an  embankment,  which  in 
the  same  case  is  held  to  be  competent  evidence.  But  McDuffie 
was  not  called  for  any  such  purpose.  He  testified  that  he  had 
often  run  out  the  lines  of  the  lots  surveyed  by  Snow,  and  was 
familiar  with  his  mode  of  marking  comers;  and  from  this  knowl- 
edge he  testified  that  certain  marks  were  made  by  Snow.  The 
counsel  for  the  defendant  apparently  inferred  from  this  evidence 
that  he  had  given  his  opinion  that  the  marks  were  ancient  marks, 
or  that  his  opinion  was  competent  evidence,  independent  of  his 
personal  acquaintance  with  the  marks  made  by  Snow.  His  be- 
lief was  founded  upon  his  personal  knowledge.  If  he  were 
mistaken  as  to  the  marks  being  those  made  by  Snow,  the  foun- 
dation fails  upon  which  his  testimony  rests;  and  if  the  jury  did 
not  believe  that  these  marks  were  made  by  Snow,  his  opinion, 
as  it  was  not  founded  upon  his  general  knowledge  of  surveying, 
but  upon  his  particular  knowledge  of  Snow's  marks,  is  not 
evidence.  This  is,  in  truth,  not  the  opinion  of  an  expert,  but 
the  knowledge  of  a  witness,  as  to  facts;  and  as  such,  the  in- 
struction of  the  court  is  merely  to  the  effect,  that  if  they  did 
not  believe  the  witness  was  sufficiently  acquainted  with  Snow's 
marks  to  identify  them,  they  were  not  to  receive  his  belief  as  to 
the  marks,  as  evidence.  We  think,  therefore,  that  the  instruo- 
tion  of  the  court  was  correct. 

There  is  no  ground  for  holding  Morrison  liable  as  a  trespasser. 
His  process  authorized  him  to  seize  the  logs,  and  there  is  no  ob- 
jection to  his  act  in  depositing  them  with  the  plaintiff!  The 
conversion  of  the  properly  was  without  his  knowledge  or  assent 
nor  was  he  in  any  manner  privy  to  it.  The  relation  in  which  he 
stood  to  the  bailee  of  the  properly  does  not  make  him  liable  for 
the  tortious  acts  of  the  bailee,  committed  without  his  privity. 
If  the  logs  had  been  lost  through  the  insolvency  of  the  plaintiff, 
he  would  not  have  been  liable,  if  the  plaintiff  had  been  in  good 
circumstances  at  the  time  of  the  bailment:  EwnleU  ▼.  BeU,  5  N. 
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H.  433.  And  it  is  said  in  that  case  that  the  officer  is  not  liable 
for  the  goods,  unless  they  are  lost  by  his  neglect  or  fault. 

"We  think  there  is  no  ground  for  holding  him  liable  as  a  tres- 
passer, and  he  must,  therefore,  be  discharged  ^th  costs. 

Judgment  on  the  verdict. 

Woods,  J.,  having  been  of  counsel,  did  not  sit. 


Bbceiftor  hot  Ebtoppkd  trom  Showimq  Profertt  in  Himself:  See 
Laihrcp  ▼.  Cook,  31  Am.  Dea  62,  note  64;  note  to  Bursley  y.  HamiUonj  25 
Id.  426  et  9eq. ;  Jonu  y.  Church,  23  Id.  637,  note  654;  Morse  y.  Hurd,  17  N. 
H.  250,  citing  the  principal  case.  And  in  Ltwi»  y.  Webber,  116  Mass.  454, 
dting  the  principal  case,  it  is  held  that  a  receiptor,  to  be  estopped  from  claim- 
ing property  in  himself,  mast  have  induced  the  officer  to  alter  his  condition 
for  the  worse,  or  to  forego  some  advantage  that  he  might  have  had.  But  in 
Nagle  v.  Stroh,  28  Am.  Deo.  695,  it  is  decided  that  in  an  action  on  a  bond 
given  to  the  sheriff  for  the  delivery  of  property  seized  on  execntion  against 
another,  and  left  with  the  defendant,  the  latter  can  not  set  up  property  in 
himself  as  a  defense.  See  also,  on  the  same  side  of  this  question,  PliiUips  v. 
Hail,  24  Id.  108,  and  other  cases  collected  in  the  note  to  Burdey  v.  Hamilton, 
25  Id.  427.  Receiptor  may  defend  by  showing  that  property  has  been  taken 
from  him:  Clement  v.  lAUk,  42  N.  H.  570,  citing  the  principal  case. 

Possession  alons  Sufficieivt  to  Maintain  Trespass  against  Wrong- 
doer: WiUoTu  ▼.  Bibb,  25  Am.  Dea  118,  note  121;  Duncan  v.  PoOs,  24  Id. 
766;  BuTc'kt  v.  Murray,  21  Id.  588;  EverUon  y.  Button,  Id.  217;  note  to 
Orser  v.  Storms,  18  Id.  548,  where  this  subject  is  fuUy  discussed,  and  tae 
anthoritiee  are  collected.  The  principal  case  is  cited  in  Baaeett  v.  Salisbury 
Mf9'  ^^'*  28  K.  H.  453,  to  the  point  that  possession  is  a  good  title  as  agaiost 
a  wrong-doer;  and  in  Woodman  y.  Nottingham,  49  Id.  393,  to  the  point  that 
a  bailee  having  a  special  property  in  goods  may  recover  against  a  wrong- 
doer for  the  entire  injury  done  to  them. 

The  frinoipal  case  is  cited  in  Janes  v.  Tucker,  41  N.  H.  547,  to  the 
point  that  if  a  surveyor  is  called  as  an  expert  to  testify  as  to  whether  marks 
upon  corners  are  ancdent  marks  or  not,  his  testimony  wiU  be  admissible  for 
that  purpose;  also  in  Culver  v.  Hadam,  7  Barb.  326,  to  the  point  that  survey- 
ors are  allowed  to  give  their  opinions  as  to  whether  marks  on  trees,  etc,  were 
intended  as  monnments  or  boundaries. 
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Maknebs  v.  Mannbbci. 

[1  aBmn**  OBAircxBT«  884.] 
PABsmoN  B  NOT  Pbofkr  AcnoN  TO  Tkt  Title  to  Laxd. 
Whsre  PARTzn  BuNo  Pabtitiov  bbtoee  Thbt  hate  Essabubhxd  tsbd 
TiTiiS  to  the  premueB  to  be  divided,  the  court  of  equity  in  which  tht 
Mtion  ia  bioaght  will  retain  the  Buit  until  a  detennination  ol  the  righli 
of  the  parties  in  an  action  at  law. 

Bill  for  partition.    The  opinion  states  the  case. 
Saxton,  for  the  compbunants. 
SaJsiedf  for  the  defendants. 

Penninoton,  Chancellor.  The  complainants  are  children  of 
Afaraham  Manners,  deceased,  and  claim  to  have  title,  each,  to 
one  fourteenth  part  of  a  certain  farm  in  the  couniy  of  Hunter- 
don, aod  seek  bj  their  bill,  to  have  a  partition  of  tbe  same,  ac- 
cording to  the  pmctice  of  this  court.  The  rights  of  these  com- 
plainants depend  entirely  upon  the  construction  of  the  devise 
made  to  David  Manners,  their  grandfather,  by  the  vnU.  of  John 
Manners,  which  bears  date  on  the  thirtieth  of  November,  1806- 
They  contend  that  the  remainder  vested,  at  the  death  of  the  tes- 
tator, and  was  capable  of  being  conveyed  by  their  grandfather, 
or  of  descending  to  his  heirs  at  law.  This  construction  is  re- 
sisted by  the  defendants,  who  contend  that  the  remainder  was 
contingent,  and,  as  the  father  of  the  complainants  died  before 
their  grandfather,  no  estate  whatever  in  the  lands  descended  to 
the  complainants.  The  facts,  as  stated  by  the  bill,  are  admitted 
by  the  answer. 

Thus  it  will  be  seen,  that  this  is  a  case  of  disputed  title  to 
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lands,  and  the  reason  for  declining  a  partition  by  the  defendants 
is  that  the  complainants  have  no  rights  in  the  premises.  This 
is,  not  the  action,  or  the  fomm,  to  tiy  a  question  of  this  char- 
acter; and  erery  rule  of  proprieiy  forbids  that  a  suit  for  parti- 
tion should  be  made  a  mode  of  trying  the  legal  titie  to  lands. 
The  rule  in  such  case,  is,  to  retain  the  suit  until  the  complain- 
ants shall  establish  their  rights  at  law:  Doug.  773;^  2  Yem. 
232;'  1  Johns.  Ch.  111,^  4  Id.  271.*  A  contrary  practice  could 
answer  no  valuable  purpose,  as  neither  party  would  be  bound 
by  the  decision  here  made.  When  the  complainants  satisfy  the 
supreme  court  of  their  right  (which  is  the  only  proper  tribunal 
to  determine  that  question),  it  will  then  be  thne  to  seek  for  a 
partition.  If  a  partition  should  now  be  ordered,  and  upon  a 
trial  at  law  it  should  be  adjudged  that  the  complainants  had  no 
titie,  injustice  would  be  done  the  defendants.  It  is  the  legal 
titie  alone,  in  this  case,  that  creates  any  difficulty,  and  not  an 
equitable  one.  I  shall  retain  this  suit,  to  the  end  that  the  com- 
plainants may,  without  any  unreasonable  delay,  obtain  a  decis- 
ion at  law  upon  their  titie,  and  leave  the  cause  open,  with  the 
privilege  to  either  party  to  apply  for  further  order  in  the  same. 


SaI/TEB  V.  WlLLIAMBON. 

[1  OaXSH'8  CHAHOnT,  i80.] 

JOBBDiOTiov  or  Ghaitcert  over  Settlement  of  Accoinrra  of  exeeoton 
and  administrators  is  established  beyond  question;  and  an  autbority  oon- 
feired  by  statute  upon  the  orphans'  court  on  this  subject  is  a  oumnlaftiTe 
ramedy  only,  and  is  not  intended  to  deprive  chancery  of  its  jurisdiction. 

Orphans'  Court  and  Coitrt  of  Chanoebt  having  Concxtbrent  Jurisdio* 
Tiov  over  administrators'  accounts,  there  is  no  legal  impediment  to  chan- 
cery's taking  cognizance  of  a  suit  already  brought  in  the  orphans'  court, 
until  a  final  decree  by  the  latter  court;  but  where  the  latter  court  has 
made  considerable  advance  in  the  adjustment  of  an  aooonnt,  ohanoery 
should  not  interfere,  except  for  some  substantial  xeaaon. 

Whxhs  Srtlkksnt  of  Aocount  Gives  Bisb  to  Difficult  Questionb, 
ohanoery  has  good  grounds  for  interference,  though  the  orphans'  court 
has  made  considerable  progress  in  the  settlement. 

Bill  for  settlement  of  an  account.    The  opinion  states  the 


£  Vanarsdale,  for  the  complainants. 
0.  8.  Hoisted,  for  the  administrator. 
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PnnaHOTOV,  Chancellor.  Matthias  Williamson  died  in  March» 
I8869  intestate,  possessed  of  a  considerable  personal  and  real 
estate,  and  letters  of  administration  upon  that  estate  were 
granted  by  the  surrogate  of  the  comity  of  Essex,  to  Charles  li. 
Williamson  and  Jonathan  D.  Williamson,  two  of  his  sons. 
Subsequently,  the  letters  granted  to  Charles  were  revoked,  and 
the  sole  administration  deyolyed  upon  Jonathan  D.  William- 
son. The  intestate  left  seyen  children,  three  sons  and  four 
daughters.  This  bill  is  filed  by  fiye  of  the  children,  as  the  heira 
at  law  and  next  of  kin  of  the  intestate,  against  the  administrator,. 
for  a  settlement  of  the  accoimts  of  the  estate  and  for  distribu- 
tion; and  William  D.  Williamson,  another  of  the  sons,  not  join- 
ing in  the  action  with  the  complainants,  is  made  a  defendant. 
To  this  bill  the  administrator  has  put  in  his  answer;  and  the  sole 
question  to  be  settled  at  this  time  is,  whether  the  court  will 
order  the  account  to  be  taken. 

The  jurisdiction  of  a  court  of  chancery  oyer  the  settlement  of 
accounts  of  executors  and  administrators,  is  too  well  established 
at  this  day  to  admit  of  question.  In  many  cases  it  is  necessary 
and  important  that  this  power  should  be  exercised.  The  au- 
thority conferred  by  statute  upon  the  orphans'  court  on  this 
subject,  was  only  a  cumulatiye  remedy  afforded  to  parties,  and 
was  never  intended  to  deprive  this  court  of  its  jurisdiction. 
There  are  no  words  in  the  act  showing  any  such  intention  in  the 
legislature.  This  court  and  the  orphans'  court  have  on  this  sub- 
ject a  concurrent  jurisdiction,  and  the  object  of  vesting  thia 
power  on  settlement  of  accounts  of  executors  and  administra- 
tors in  the  orphans'  court,  no  doubt,  was,  to  afford  in  all  ordi- 
nary cases  a  more  easy,  expeditious,  and  less  expensive  mode  of 
dosing  up  estates.  Where  there  are  no  special  reasons  for 
going  into  equity,  the  orphans'  court  is  the  proper  tribunal,  and 
should  be  selected  by  all  parties  for  settling  the  accounts  of 
executors  and  administrators.  That  there  are  cases  constantly 
occurring,  where  the  limited  authority  of  that  court  is  entirely 
inadequate  to  reach  the  many  difSculties  that  arise  on  the  set- 
tlement of  estates,  is  within  the  experience  of  all.  This  court 
has,  therefore,  always  maintained  its  power  to  take  cognizance 
of  cases  of  this  character,  to  finally  settle  the  accounts  of  exec- 
utors and  administrators,  and  to  order  distribution  among  those 
entitled.  The  manuscript  opinion  of  Chancellor  Williamson,, 
in  the  case  of  Burtis  et  eU,  v.  The  Adm'rs  of  Hopkins,  fully  estab- 
lishes this  view  of  the  question,  and  the  same  doctrine  is  recog- 
nized by  Chancellor  Yroom,  in  the  case  of  King  v.  The  Eaters  of 
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Berry}  Indeed,  cases  of  this  character  are  contmuallj  arifting 
in  the  court.  Even  where  a  decree  has  finally  passed  the 
orphans'  court,  it  may  be  impeached  in  this  court  on  the  ground 
of  fraud. 

But  I  do  not  suppose  it  was  the  serious  intention  of  the  de- 
fendant's counsel  to  dispute  this  proposition,  but  rather  to 
object  to  an  interference  in  this  particular  case,  after  the  progress 
that  has  been  made  in  the  orphans'  court.  The  administrator 
presented  his  accoimts  for  settlement  in  that  court;  they  were  re- 
ferred to  auditors,  who,  after  a  tedious  examination,  made  a 
report  on  them,  and  that  report  is  now  standing  upon  exceptions 
filed  by  the  oomplauiants  or  some  of  them.  Until  the  final  de- 
cree of  the  orphans'  court,  there  is  no  legal  impediment  in  the 
way  of  this  court  taking  cognizance  of  the  case,  if  they  think 
proper  so  to  do.  If  the  mere  fact  that  an  administrator  has 
selected  the  orphans'  court,  and  taken  steps  there  towards  getting 
his  accounts  adjusted,  is  to  deprive  this  court  of  all  power  and 
authority  in  the  case,  then  it  must  resolve  itself  into  a  mere 
scramble  for  jurisdiction.  This  can  not  be  the  test,  but  as  the 
jurisdiction  of  the  two  courts  is  concurrent,  if  one  of  the  parties 
has  resorted  to  the  orphans'  court,  and  especially  if  considerable 
advance  (as  in  this  case)  towards  the  adjustment  of  the  accounts 
has  been  made,  then,  I  think,  this  court  should  not  interfere  un- 
less there  exist  some  substantial  reason  for  invoking  the  aid  of 
a  court  of  equity.  It  would  be  a  great  hardship,  after  accounts 
are  near  being  closed,  perhaps  much  time  and  trouble  expended 
in  their  adjustment,  to  allow  a  party  at  his  mere  pleasure  to 
transfer  the  jurisdiction  from  that  court  to  this.  The  only  true 
question,  then,  in  this  case  is,  have  the  complainants  laid  a 
proper  foundation  for  coming  into  this  court? 

After  a  careful  examination  of  the  bill  and  answer,  and  reflect- 
ing upon  the  situation  in  which  these  parties  are  placed,  I  have 
come  to  the  conclusion  that  there  are  in  this  case  good  reasons  for 
continuing  the  cause  in  this  court.  With  the  limited  powers  of 
the  orphans'  court,  it  would  be  extremely  difficult,  if  not  impossi- 
ble, to  adjust  the  many  questions  that  arise  respecting  this  estate. 
The  estate  itself  is  large,  the  inventory  amounting  to  upwards  of 
seventy  thousand  dollars.  All  the  members  of  this  family,  ex- 
cept the  administrator,  desire  the  accounts  settled  here;  for 
although  William  D.  Williamson,  one  of  the  brothers,  was  made 
a  defendant,  yet  on  the  hearing  he,  by  his  counsel,  joined  with 
the  complainants  in  this  wish.     There  are  many  charges  in  the 
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bill,  as  to  wbieh  the  complainants  are  entitled  to  a  disoofeiy 
from  the  administntor.  The  administrator  ^vas  the  confidential 
agent  of  the  intestate  in  his  life-time,  was  in  the  hafait  of  lecexr- 
ing  money  for  him,  transacted  much  of  his  business,  and  ms  in 
fact  in  many  instances  the  only  person  who  knew  the  true  situa- 
tion of  the  intestate's  business.  He  has  conffictasg  aooonnts 
with  the  estate,  and  seeks  compensation  for  his  agency,  and  ia 
so  interwoven  with  it  as  to  render  a  disdosnre  on  his  part  indis- 
pensable. The  bill  also  charges,  that  advancements  were  made 
by  the  intestate  to  his  children  in  his  life-time,  and  among  the 
rest  to  the  administrator,  and  that  sundry  checks,  which  the  ad- 
ministrator insists  are  barred  by  the  statute  of  limitations,  were 
advancements  made  to  him,  and  that  the  statute  does  not  apply 
to  a  case  of  that  character.  Nor  do  I  think  it  for  the  interest  of 
the  administrator  that  the  cause  should  be  dismissed  from  thia 
court.  He  is  interested  to  make  disclosures  showing  the  true 
state  of  the  accounts  between  him  and  his  father;  he  should  de- 
sire this  for  the  sake  of  giving  to  his  brothers  and  sisters  that 
reasonable  satisfaction  which  they  are  entitled  to.     The  answer 

J  has,  I  make  no  doubt,  already  removed  several  wrong  impres- 
sions. So  &r  as  the  accounts  have  undergone  investigation  be- 
fore auditors,  the  labor  will  not  be  entirely  lost,  as  it  can  not 

.  &il  to  expedite  the  examination  before  the  master. 

Let  a  decree  be  taken  in  the  usual  form,  referring  the  accounts 

^toa  master. 


Sbttubmxnt  of  EzB0UT(tt8'  AND  ADUXNisnuxoBs'  AooovsTS:  See  Onq# 
T.  OaBOeman,  16  Am.  Dec.  741;  Liddel  v.  MeViekar,  19  Id.  369;  Motkktnd 
w.  Wirtman^  23  Id.  71.  As  to  the  conolosivenesa  of  a  decree  of  the  orphaDB* 
court,  see  Jenniaon  v.  Hapgood,  19  Id.  258;  Braekenridge  v.  HoUamd,  20  Id. 
123;  Avp  V.  Dr^tbach,  21  Id.  447;  and  note  to  AfcPhermm  ▼.  Om^f^  14  Id. 
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[1  OSKBH'B   CBAXCBBT,  620.] 

fipacofio  Pbriormanob  not  Dbcreed  whebs  Coxpiaihant  Fahs  to 
Makx  Good  Title. — Where  one  party  agrees  to  give  his  note  and  a 
tract  of  land  in  consideration  of  the  other  party's  surrendering  oertam 
notes  in  his  possession,  the  former  will  not  be  decreed  a  specific  perfdrm- 
ance,  unless  he  can  give  a  good  title  to  the  land,  though  the  agreement 
caUs  for  a  '*  deed*'  merely  and  does  not  stipulate  for  oovensnti  of  wsr> 
imnty. 

'  Bill  for  specific  performance.    The  opinion  states  ilie  case. 
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Wallf  for  the  coniplaixiant. 
Jeff^era,  for  the  defendant. 

PKRsxNaTONy  Chancellor.  Theire  is  hut  one  quaation  in  thia^ 
cause  proper  to  be  diacnssed  and  settled  at  this  time.  Tbski  re* 
lotes  to  the  true  oonstraction  of  the  agreement  between  the  com- 
plainant and  David  A^ckers,  entered  into  on  the  nineteenth  of 
Janoazy,  1866.  Mr.  Vickers,  who  is  a  wholesale  grocer  in  the 
city  of  Philadelphia,  sold  goods  in  the  year  1833  to  ¥edeaal 
Champion,  to  the  amoimt  of  four  thousand  five  hundred  dollars. 
Champion  became  embarrassed  in  his  circomstances,  and  the 
complainant,  who  is  charged  with  being  interested  in  the  business 
(but  whether  he  was  so  in  reality  or  not  does  not  appear,  and  is 
not  material  here),  agreed  to  compound  this  debt  of  Champion 
by  securing  to  Mr.  Yickers  fifty  per  cent,  of  his  daim.  This 
arrangement  was  carried  into  e£Eect  as  proposed,  and  the  secniity 
was  given,  payable  in  eighteen  months.  On  this  setttement 
Champion  gave  to  Mr.  Yickers  his  own  note  for  one  thotisand 
five  hundred  dollars,  secured  by  the  complainant  and  one  Daniel 
Fiazier,  and  the  complainant  and  Champion  made  their  joint 
note  to  Mr.  Yickers  for  the  further  sum  of  seven  hundred  and 
one  dollars.  While  these  new  notes  were  running,  and  before- 
they  came  to  maturity,  the  complainant  made  another  agree- 
ment with  Yickers,  by  which  Yickers  was  to  give  up  the  said 
notes  upon  receiving  from  the  complainant  a  note  for  five  hun- 
dred dollars,  and  a  deed  for  certain  lands.  The  bill  seeks  to 
compel  on  the  part  of  Yickers  a  specific  performance  of  this  last 
agreement.  The  defendant  resists  it  upon  the  ground,  that  after 
examination  he  has  discovered  that  the  complainant  has  no  title 
to  the  lands  which  he  agrees  to  convey.  The  complainant  has 
tendered  to  the  defendant  a  deed  for  the  lands  without  any  per- 
sonal covenants,  except  as  to  his  own  acts,  and  contends  that  by 
the  terms  of  the  contract  he  made  no  stipulation  for  a  good  title, 
and  that  the  defendant  must  fulfill  it  whether  he  can  show  a 
title  or  not.  This  raises  the  question  upon  the  terms  of  the 
agreement.  The  words  used  in  the  agreement  are:  ''  The  said 
Bowen  promises  to  make  to  the  said  David  Yickers  a  deed  for 
the  following  lands,"  etc. 

The  complainant's  coimsel  has  relied  in  support  of  his  prop* 
osition  that  he  made  no  stipulation  as  to  title,  much  on  the  case  of 
Van  I^  V.  The  Corporaiion  of  Schenectady ^  12  Johns.  436  [7  Am. 
Dec.  330].  That  was  an  action  at  law  by  the  vendee,  to  recover 
back  the  consideration  money  which  he  had  paid  on  the  pur- 
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chase  of  a  nmnber  of  lots,  on  an  agreement  similar  to  the  pres- 
ent on  the  part  of  the  d^endants,  to  give  the  plaintiff  a  deed 
for  the  same.  Under  that  agreement  tiie  defendants  tendered 
him  a  quitclaim  deed,  which  the  plaintiff  refused  to  take,  in- 
sisting that  he  was  entitled  to  a  deed  with  the  usual  covenants, 
and  brought  his  action  to  recover  back  his  money.  It  will  be 
observed,  this  was  not  a  dispute  about  title,  but  about  the  kind 
of  deed  the  plaintiff  had  a  right  to  demand  under  his  contract. 
The  court  decided,  that  an  agreement  to  execute  a  deed  was  com- 
plied with  by  conveying  the  estate  without  personal  covenants 
or  warranty,  and  refused  to  give  judgment  for  the  money.  It 
was  said  that  the  estate  would  pass  by  this  deed,  and  if  it  was 
intended  to  require  any  personal  covenants,  they  should  be  men- 
tioned. Do  the  court  mean  to  say,  that  if  it  should  turn  out 
that  the  defendants  had  no  title  to  the  lots,  the  plaintiff  could 
not  recover  the  consideration  money?  They  do  not,  but  on  the 
contrary,  it  appeared  in  that  very  case,  that  the  defendants,  as 
to  three  of  the  lots,  had  no  title,  and  the  plaintiff  had  judgment 
pro  tanto.  Technically  speaking,  a  stipulation  to  give  a  deed, 
does  not  necessarily  imply  that  it  must  contain  all  or  any  of  the 
usual  covenants,  though  it  may  imply  a  title  in  the  grantors. 
The  case  of  Ketchum  v.  Evertaon,  13  Id.  363  [17  Am.  Dec.  384], 
was  also  cited.  That  case  is  the  same  with  the  one  just  referred 
to,  and  is  based  upon  it.  It  has  reference  only  to  the  form  of 
the  deed.  Judge  Spencer,  in  delivering  the  opinion  of  the 
court,  proceeds  on  that  groimd  alone.  He  says:  "  A  deed  does 
not,  ex  vi  termini,  mean  a  deed  with  covenants  of  warranty,  but 
only  an  instrument  with  apt  terms  conveying  the  property  sold. 
In  Barrow  v.  Bispham,  6  Halst.  119,  it  is  said  that  the  words 
"  good  and  sufficient  deed,"  do  not  mean  a  good  title,  unless 
there  is  something  in  the  agreement  or  attendant  circumstances 
to  show  that  the  parties  intended  a  good  title  should  be  given. 
That  was  a  contract  made  by  the  plaintiff  to  sell  the  defendant 
all  his  right  to  the  defendant's  own  property,  which  he  had  ac- 
quired under  a  sale  of  lands  for  direct  taxes.  The  object  of  the 
purchaser  was  to  remove  out  of  the  way  a  pretended  claim  on 
his  properly.  The  contract  was  no  longer  executory,  for  the  deed 
liad  been  executed  more  than  eight  years,  and  accepted  by  the 
defendant.  The  deed  as  drawn  conveyed  only  the  plaintiff^s 
right,  without  any  covenants  whatever.  The  court  could  have  no 
difficulty  in  such  a  case  in  believing  that  the  parties  never  in- 
tended to  require  a  perfect  title  at  the  hands  of  the  plaintiff:  all 
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they  designed  was,  that  he  should  pass  over  all  the  right  he  had. 
These  are  all  oases  at  law. 

The  true  role  in  this  court  on  this  sabject,  is  well  expressed 
by  Chancellor  Walworth,  in  Bates  v.  Delavan,  5  Paige,  307.  He 
«ays:  *'As  a  general  role,  a  court  of  equiiy  will  not  decree  the 
-specific  performance  of  a  contract  of  sale,  if  the  vendor  can  not 
make  a  good  title,  although  the  contract  has  made  no  provision 
as  to  covenants  of  warranty  to  be  inserted  in  the  convey- 
ance. An  exception,  however,  to  that  rule  exists,  where  by  the 
contract  of  sale  the  vendee  expressly  assumes  the  risk  as  to  the 
title,  or  agrees  to  take  such  a  title  as  the  vendor  is  able  to  give." 
The  power  of  the  court  in  compelling  a  specific  performance 
is  always  discretionary,  and  must  be  exercised  in  such  way  as 
ahall  best  advance  the  truth  and  justice  of  the  case.  I  believe, 
from  an  examination  of  this  agreement  and  the  circumstances 
attending  the  whole  case,  that  the  complainant  was  to  convey  a 
legal  title  to  the  defendant.  This  was  the  plain  intent  of  the 
parties.  Can  it  be  believed  for  one  moment  that  the  defendant, 
who  had  already  relinquished  one  half  of  his  debt  on  obtaining 
security  for  the  remainder,  intended  by  this  agreement  to  can- 
cel this  remainder  except  five  hundred  dollars,  by  accepting  a 
deed  from  the  complainant  for  lands,  whether  he  had  a  title  or 
not?  If  such  had  been  the  meaning,  it  should,  and  I  think 
would,  have  been  expressed  in  very  different  language.  I  do 
not  mean  to  say  that  a  specific  performance  of  a  contract  will 
not  be  decreed  in  any  case  where  the  complainant  has  no  title. 
It  will  be,  provided  it  appear  that  it  was  the  clear  intention  of 
the  parties  that  the  purchaser  should  take  the  risk  on  himself, 
and  was  to  receive  only  a  conveyance  of  such  interest  as  the 
vendor  had.  This  intent  must,  however,  be  plain  and  explicit, 
not  got  at  by  a  forced  or  technical  construction  of  words.  The 
whole  instrument  must  be  looked  at,  as  well  as  the  scope  and  ob- 
ject of  the  negotiation.  The  vice-chancellor,  in  the  case  of  Jane 
Hunter,  on  petition,  etc.,  1  Edw.  6,  held  that  the  words  in  the 
covenant  of.  a  lease  authorizing  the  lessee  **  to  purchase"  by 
paying  a  certain  sum,  meant  the  whole  title  free  from  incum- 
brances. It  is  a  bold  request  to  make  of  a  court  of  equity,  to 
enforce  specifically  an  agreement  of  sale,  when  the  defendant 
stands  before  the  court  alleging,  and  offering  to  prove,  that  the 
plaintiff  has  no  title  to  the  lands  which  he  proposes  to  convey. 
Even  if  the  construction  of  the  agreement  was  doubtful,  that 
doubt  should  be  resolved  in  favor  of  the  defendant. 

I  shall  pursue  in  this  case  the  well-settled  practice  of  the 
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oovxiy  bj  veleixing  ii  to  »  mmtat  to  Mcertain  the  title  of  the 
complainant  to  the  property,  and  tlie  inonmhmiioee,  if  aay» 
upon  the  aame. 
Order  aooordiagly. 

SpBGIPIO   PXBVOBMAHCl  WhBBX  OoXPLAIirAm   OAK   HOT  MaKS  A   GoO]> 

TrsLM  will  not  be  decreed:  Ildward§  ▼.  Bcmdley,  3  Am.  Deo.  745;  Robs  v. 
GHmbaU,  4  Id.  711;  Jackmm  r.  Murray,  17  Id.  53;  Cook  r.  CfrmU,  16  Id.  564; 
Marrkr.  MowaU,  22  Id,  Wl;  T^lor  y.  P^frier,  »  U.  l(»;  B^fbrmed  PnL 
DukkOkmrehr.  MoU,  82  Id.  613;  and  Bnmn  ▼.  B«^.  28  U.  4%  and  note 
429^  whan  oiber  oant  in  thii  eeiiM  ue  refened  to. 
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United  Smrsa  Baiol  v,  Southabd. 

[3  EABBUOVf  478.] 

UNOORDmoNAL  Pbomiss  TO  Pat  BY  THS  Indobssb  of  a  bill  or  nofca,  or 
an  acknowledgment  of  his  liability,  after  knowledge  of  hie  discbaige  by 
the  laches  of  the  holder,  will  amoant  to  an  implied  waiver  of  due  notice 
of  a  demand  from  the  maker. 

Idbm— When  not  a  Waivsr  of  Dsbiand  and  Notiob. — ^The  indorser's 
saying  at  the  time  of  the  promise  that  he  had  no  dependence  on  the 
makflr  to  pay  it,  and  that  he  understood  the  note  was  lying  over  un- 
paid, and  that  he  expected  it  would  have  been  sent  on  for  ooQeotion  be* 
foi%  does  not  amount  to  an  express  waiver  of  a  demand  on  the  maker, 
nor  prove  that  he  knew  he  was  discharged  by  the  laches  of  the  holder. 

Aanov  on  promissoiy  note.    Opinion  states  the  case. 

W.  Thomson,  for  the  plaintiff. 

HartweU,  for  the  defendant. 

By  Cknirt,  Nsifius,  J.  This  was  an  action  brought  by  the 
plaintiflB  against  the  defendant  as  the  indorser  of  a  promissory 
note,  made  by  D.  D.  Southard,  for  three  hundred  dollars,  pay- 
able to  the  defendant,  at  nineiy  days,  and  dated  on  the  twenty- 
fourth  of  April,  1836.  The  declaration  is  in  the  usual  form, 
and  the  plea  rum  aaswmpsU,  Upon  the  trial  at  the  Somerset  cir- 
cuity the  plaintifEs,  after  proving  the  signatures  of  the  maker 
and  indorser,  offered  to  prove  that  after  the  note  had  been  dis- 
honored the  defendant  made  an  express  promise  to  pay  it.  This 
eyidence  -was  objected  to,  on  the  ground  that  until  a  demand  of 
pi^rment  and  notice  of  non-payment  was  proved,  such  pxomifle 
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was  without  consideration  and  void  under  the  statute  of  frauds; 
and  more  eepeciallj  if  it  was  made  by  the  defendant  without 
knowing  that  he  had  been  discharged  by  the  laches  of  the 
pbuntifis.  But  the  court  oyerruled  the  objection.  The  plaint- 
iffs then  proved  by  W.  Thompson,  Esq.,  that  in  March,  1837, 
he  called  upon  the  defendant  and  showed  him  the  note.  That 
he  admitted  his  own  signature  and  that  of  the  maker,  and  said 
that  he  would  pay  it  as  soon  as  he  could  raise  the  money.  That 
he  had  no  dependence  on  his  brother  Dan  to  pay  it.  That  he 
had  been  informed  by  his  uncle  that  the  note  lay  over  unpaid, 
and  he  had  expected  it  to  be  sent  on  for  collection,  before.  The 
witness  then  requested  him  to  sign  his  appearance  to  a  writ, 
which  he  did.  Witness  did  not  understand  from  defendant 
that  payment  had  been  demanded  of  the  maker,  or  that  he  had 
received  notice  of  non-payment.  Upon  this  evidence  the  court 
reconmiended  a  verdict  to  be  rendered  for  the  plaintiffs,  with 
leave  to  the  defendant  to  move  to  set  it  aside,  and  enter  a  non- 
suit, if  this  court  should  be  of  opijoion  that  the  evidence  did 
not  in  law  warrant  a  recoveiy  against  him. 

The  defendant,  in  support  of  his  motion  to  set  aside  this  ver- 
dict, insists  in  the  first  place,  that  the  promise  proved  was  void 
for  want  of  consideration,  and  also,  imder  the  statute  of  frauds, 
it  being  a  promise  to  pay  the  debt  of  a  third  person;  and  sec- 
ond, that  it  was  made  without  a  full  knowledge  that  he  had 
been  discharged  by  the  laches  of  the  holders. 

There  are  many  cases  in  the  books,  which  contain  a  full  an- 
swer to  the  first  objection.  In  Thornton  v.  Wynn^  12  Wheat. 
183,  it  was  adjudged,  that  an  unconditional  promise  by  the  in- 
dorser  of  a  bill  or  note,  to  pay  it,  or  an  acknowledgment  of  his 
liability,  after  knowledge  of  his  discharge  by  the  laches  of  the 
holder,  will  amount  to  an  implied  waiver  of  due  notice  of  a  de- 
mand. If  the  indorser  by  such  promise  waives  all  exception  to 
want  of  demand  and  notice  of  non-payment,  he  places  himself  in 
the  same  condition  he  would  be  in  if  such  demand  and  notice  had 
been  proved.  It  remains,  then,  to  inquire  whether  the  promise  in 
this  case,  which  was  absolute  and  unconditional,  was  made  with 
a  full  knowledge  of  the  facts.  There  is  nothing  to  vaiy  this 
case  from  that  of  the  case  of  Johnsons  v.  Barkdlow,^  1  Harr. 
397,  except  that  the  defendant  at  the  time  of  the  promise,  said, 
that  he  had  no  dependence  on  the  maker  to  pay  it,  and  that  he 
had  understood  from  his  uncle,  that  the  note  was  lying  over, 
unpaid;  and  he  expected  it  would  have  been  sent  on  for  coUeo* 

1.  Barkalow  v.  Jokn»on, 
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tion,  before.  I  can  not  perceive  that  this  amoants  either  to  an 
express  waiver  of  a  demand  on  the  maker,  or  that  it  proves  a 
knowledge  on  the  defendant's  part,  that  no  demand  had  been 
made  from  which  the  law  would  imply  a  waiver,  on  his  promise 
to  pay.  Suppose  he  did  not  expect  that  the  maker  would  pay 
the  note,  this  would  not  absolve  the  holders  from  their  obliga- 
tion to  make  ilie  demand;  and  suppose  it  be  true,  that  he  was 
informed  that  the  note  was  lying  over  unpaid,  this  was  no  evi- 
dence to  him  that  it  had  been  duly  demanded  of  the  maker:  and 
his  expectation  that  it  would  before  have  been  sent  on  for  collec- 
tion, does  not  prove  that  he  knew  that  he  was  discharged  by  the 
laches  of  the  holder.  There  is  then  no  evidence  in  the  case, 
showing  that  the  defendant's  promise  was  made  upon  full  knowl- 
edge of  his  having  been  discharged.  If  the  doctrine,  there- 
fore, laid  down  in  the  English  books  on  this  subject,  and  by  the 
supreme  court  in  New  York,  and  confirmed  by  our  own  court, 
in  the  case  above  referred  to,  be  correct,  the  verdict  in  this  case 
should  be  set  aside;  for  I  see  no  material  distinction  in  the 


Verdict  set  aside. 

Davtok,  J.,  being  connected  with  the  defendant,  gave  no 
opinion. 

Waivkb  or  DxMAMD  AND  NoTiov. — If  an  indoner  of  a  promissory  note 
promises  to  pay  the  same  after  the  failure  to  give  notice  of  non-payment  with 
full  knowledge  of  the  laches,  he  waives  the  want  of  notice,  and  is  liable: 
Miller  v.  HaekUy,  4  Am.  Dec.  372;  Trimble  t.  Thome,  8  Id.  302;  Ladd  v. 
Kenjiey,  9  Id.  77;  ffaU  v.  Freeman,  10  Id.  621;  Durham  t.  Price,  26  Id.  267; 
but  a  statement  by  an  indorser  that  the  *'  note  will  be  paid"  is  not  a  waiver: 
Creamer  v.  Perry,  28  Id.  297;  nor  is  ihe  indorser  bound  by  a  pramise  to  pay 
when  he  is  ignorant  of  the  laches:  Fotheringham  v.  Price,  1  Id.  618;  TiekMT 
V.  Roberts,  30  Id.  706,  nor  by  a  promise  made  in  ignorance  of  the  legal  effect 
of  the  laches:  Fleming  v.  McClure,  2  Id.  671. 


Champion  v.  Doughty. 

[3  HAJuutoir,  3.] 

Tmspass  Quark  Claitsum  Frboit  mcst  bk  Brought  nr  Couktt  where  the 
land  lies,  and  it  must  appear  on  the  record  that  the  trespass  was  com- 
mitted in  the  coonty. 

Declaration  in  Trbspass  where  Countt  is  Changed. — Declaration  in 
trespass  should  aver  county  in  which  the  trespass  was  committed;  and 
where  subsequent  to  the  trespass,  but  before  the  bringing  of  the  action, 
a  new  county  was  formed  including  the  land  trespassed  upon,  an  allegi^ 
tion  that  the  trespass  was  committed  in  the  new  county  is  fatal  error. 
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CsBnoBABi  to  the  commoxi  pleas  of  AUantie  county.    The 
opinion  states  the  case. 

JejferSf  for  the  plaintiff  in  certiorari. 

Bj  Court,  HoBNBLOWEB,  C.  J.  This  -was  an  sctixm  of  trespass 
quare  dausum  fregiif  brought  by  Doughfy  against  Champion, 
in  a  court  for  the  trial  of  small  causes,  in  the  county  of  Atlantic. 
There  was  a  trial  which  resulted  in  a  verdict  and  judgment  for 
the  defendant;  but  upon  an  appeal  to  the  common  pleas  of  that 
couniy,  the  judgment  below  was  reversed,  and  a  judgment  ren- 
dered for  the  plaintiff,  for  fifty  dollars  damages,  with  costs.  It 
is  now  assigned  for  error,  that  the  entry  and  trespass  complained 
of,  is  laid  to  have  been  conunitted  in  a  close  of  the  township  of 
Galloway,  in  the  coimly  of  Atlantic,  **  on  the  first  day  of  Janu- 
ary, A.  n.  1832,"  whereas,  at  that  time,  and  for  several  years 
afterwards,  there  was  no  such  county  in  this  state.  At  first 
view,  this  appears  to  be  an  unimportant  objection;  but  upon  re- 
flection we  think  it  is  fatal.  The  action  of  trespass,  for  break- 
ing a  close,  is  a  local  action,  and  must  not  only  be  brought  in 
the  county  where  the  land  Ues,  but  it  must  appear  on  the  record 
that  the  trespass  was  committed  in  the  county.  This  action  ap- 
pears upon  the  face  of  the  record,  to  have  been  brought  for  a 
trespass  on  lands  lying  in  a  county  that  did  not  exist  in  the 
state  of  New  Jersey,  at  the  time  stated  in  the  plaintiff's  dec- 
laration. The  court  must  take  notice  judicially,  of  the  counties 
in  the  state,  and  of  the  time  of  their  creation:  and  an  action 
brought  for  a  trespass  on  lands  in  a  county  that  has  no  existence 
in  the  state,  is  no  better  than  an  action  for  a  trespass  on  lands 
out  of  the  state. 

This  action  was  not  commenced  until  August,  1837,  and  the 
trespass  is  laid  with  a  continuando  from  January,  1832,  to  the 
time  of  commencing  the  action.  But  the  county  of  Athmtio 
was  not  created  until  February,  1837;  so  that  the  first  unlaw- 
ful entry  and  trespass,  is  not  only  charged  to  have  been  com- 
mitted in  a  coimty  that  did  not  exist,  but  to  have  been  repeated 
and  continued  for  more  than  five  years,  in  a  county  which  had 
no  existence.  Besides  the  incongruity,  judicially  apparent 
upon  such  a  record,  we  can  not  say  that  the  prooeeding  was  not 
prejudicial  to  the  defendant.  He  might  have  been  embarrassed 
in  his  defense,  and  perhaps  prevented  from  setting  up  the  plea 
of  title,  in  the  coiurt  below.  The  township  of  GaUoway,  at  the 
time  the  trespass  is  charged  to  have  been  committed,  was  a  con- 
stituent part  of  the  county  of   Gloucester;    but  before  the 
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4Mstk>n   brought,  had  been-  made  a   part  of   the  ooantj   ol 

Atlantic.  The  action  therefore  was  rightly  brought  in  the 
county  o£  Atlantic;  but  the  plaintiff  ought  to  have  described  the 
land,  as  at  that  time,  lying  in  that  county,  and  have  averred  that  at 
the  time  the  trespass  was  committed,  it  was  a  part  of  the  county 
of  Gloucester,  and  had  since  and  before  action  brought,  been 
made  by  statute,  a  part  of  the  county  of  Atlantic.  We  are  of 
opinion,  an  action  of  tre6X)ass  will  not  lie  for  an  injury  to  land, 
described  as  lying  at  the  time  of  the  trespass,  in  a  coimty  that 
has  no  existence.  The  judgment  must  therefore  be  reversed. 
Judgment  reversed. 


Den  v.  Tomun. 

[8  HabbooHp  U.] 

JvuGKEirr  ExTTBRED  NuKG  PRO  TxTNC,  WHEN. — ^Where  defendant  moves  for 
a  new  trial,  btrt  dies  before  the  decision  of  the  motion,  the  judgment,  if 
rendered  in  favor  of  the  plaintiff,  may  be  entered  nunc  pro  tunc  as  of  the 
term  of  the  retom  of  the  postea, 

Ejbgticekt.    The  opinion  states  the  case. 

L,  Q.  G,  Elmer,  for  the  plaintiff. 

H.  W.  Oreen,  for  the  defendant. 

Datton,  J.  This  case  is  on  the  paper  for  argument  on  a  rule 
to  show  cause  why  the  verdict  for  the  plaintiff  should  not  be  set 
aside.  The  case  is  not  yet  reached,  but  the  counsel  in  anticipa- 
tion thereof,  if  I  understand  the  matter  aright,  desire  the  opin- 
ion of  the  court  upon  the  following  point:  After  the  return  of 
the  postea,  and  more  than  two  terms  since,  the  defendant  died. 
The  plaintiff  asks  whether  judgment  can  be  entered  as  of  the 
term  to  which  the  postea  was  returned?  For,  if  not,  it  would 
be  worse  than  useless  to  argue  the  case  upon  its  merits.  I  have 
no  doubt  that  it  would  be  the  duty  of  the  court  to  order  the 
judgment  entered  nunc  pro  tunc,  if  judgment  be  ultimately  ren- 
dered for  the  plaintiff.  It  is  a  rule  of  practice  as  well  as  of 
•common  justice,  that  the  action  of  the  court  shall  not  be  per- 
mitted to  work  an  injury  to  a  party:  2  Tidd's  Pr.  846;  Perry  v. 
WUaon,  7  Mass.  393.  The  case  last  cited  was  an  action  of  tres- 
pass, and  verdict  rendered  for  the  plaintiff.  The  action  was 
•continued  for  advisement,  and  before  it  was  disposed  of,  the  de» 
lendant  died.  The  court  say,  where  an  action  is  delayed  for  its 
•own  convenience,  they  will  take  care  that  no  party  suffers  by  the 
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delay,  and  judgment  was  thereupon  ordered  nunc  pro  hmo.   And 
8o  it  will  be  in  this  case  if  ordered  at  all. 

HoBiiBLOwlBy  0.  J.  9  and  Fobd,  Whttb,  and  NByxus,  JJ.»  oon« 
ourred. 


Bhtbt  of  Judomkit  Nvno  fro  Tuho:  See  Fviqiia  ▼.  Oarrid^  12  Am. 
Deo.  46;  WUion  t.  Myen,  15  Id.  510;  Oalpbi  v.  Flihbmne,  Id.  614;  CkickMet 
T.  C<mide^  Id.  288;  Draughan  v.  Tombeekbee  Bank^  18  Id.  38;  Kmg  ▼.  Greea, 
19  LL  46|  ifayf  r.  JToMeO;  24  Id.  760. 


SoMEBS  V.  Sloan. 

(8HAKSlM»r,46.] 

PATMBfT  or  OoBTS  IS  A  CONDITION  Pbxcsdsnt.— Where  ▼erdict  for  plitni- 
iff  is  aet  aride  on  his  own  motion,  and  a  new  trial  granted  him  on 
the  payment  of  costs,  and  he  has  no  right  to  move  in  the  canse  nntO 
he  has  demanded  the  taxed  bill  of  costs  from  the  defendant  and  tendered 
himself  ready  to  pay  it. 

NonoB  or  Tbial  of  Causb  befobx  Payment  of  costs,  where  a  verdict  was 
set  aside  on  the  payment  of  costs,  is  irregular,  and  the  irregularity  is 
not  cared  by  afterwards  asking  for  the  taxed  bill  and  offering  to  pay  iL 

Plaintiff  obtained  a  verdict,  but  not  being  satisfied  with  it, 
obtained  an  order  granting  him  a  new  trial  on  payment  of  costs; 
thereafter  he  noticed  the  cause  for  trial  without  haTing  paid,  or 
offered  to  pay,  the  costs.  Defendant's  attorney  having  signified 
his  intention  of  regarding  notice  as  irregular,  plaintiff's  attorney 
requested  him  to  have  his  costs  taxed,  and  held  himself  ready  to 
pay  them  as  soon  as  the  bill  was  taxed.  Defendant  still  refused  to 
have  his  costs  taxed,  and  the  cause  being  tried,  a  verdict  was 
rendered  for  the  plaintiff,  which  defendant  moved  to  set  aside, 
or  for  a  rule  on  the  plaintiff  to  show  cause  why  the  same  should 
not  be  set  aside  on  the  ground  that  the  cause  had  been  prema- 
turely and  irregularly  noticed  for  trial.  The  question  for  de- 
cision was  whether,  in  such  a  case,  the  payment  of  the  costs 
was  a  condition  precedent  to  moving  in  the  cause. 

Mr,  WaU,  for  the  defendant. 

Mr.  Browning^  contra. 

By  Court,  Hobnbloweb,  0.  J.  The  plaintiff's  attorney  hai 
probably  been  misled  by  what  was  said  by  the  court,  in  the  case 
of  OmUand  v.  Bappleyea,  3  Green,  142.  The  objection  there» 
was,  that  the  defendant,  by  taking  a  rule  on  the  plaintiff  to  pay 
the  costs  of  the  former  trial  in  thiriy  days,  or  be  non-prossed; 
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hftd  giyen  him  his  election  either  to  pay,  or  to  be  tamed  out  of 
court,  with  a  right  to  commence  another  action:  and  that  there* 
fore  the  defendant  had  no  right  to  abandon  his  own  rule  and  to 
enter  up,  as  he  did,  a  final  judgment  against  the  plaintiff  on  the 
Tcrdiot  that  had  been  rendered  in  the  cause.  The  point  now 
before  the  court,  was,  therefore,  only  incidentally  alluded  to,  in 
that  case,  and  ought  not  to  be  considered  as  disturbing  the 
well-settled  rule  on  thin  subject.  Besides,  we  are  now  satisfied, 
upon  looking  into  the  books,  that  the  language  of  the  court,  in 
that  case,  so  far  as  it  went  to  convey  the  idea,  that  the  payment 
of  costs  was  not  strictly  a  condition  of  precedent;  but  to  be 
considered  as  an  order  of  the  court,  that  might  be  enforced  as 
any  other  order,  by  attachment;  was  incautiously  used,  and  does 
not  express  the  true  rule  on  this  subject.  Where  a  new  trial  is 
granted  at  the  instance  of  a  def enduit,  on  payment  of  costs  by 
him;  the  plaintiff  may,  if  he  thinks  proper,  notice  his  cause  for 
trial  again,  without  waiting  for  the  costs:  but  in  the  case  before 
us,  the  new  trial  had  been  granted  on  the  plaintiff's  own  mo- 
tion, and  on  payment  of  costs  by  him.  He  had  therefore  no 
right  to  moTC  in  the  cause  until  he  had  demanded  the  taxed  bill 
and  tendered  himself  ready  to  pay  it.  If  he  noticed  the  cause 
before  he  did  that,  it  was  at  his  peril.  The  defendant  was  not 
bound  to  receive  the  notice,  nor  to  prepare  himself  for  trial, 
until  the  plaintiff  paid  or  offered  to  p&y  the  costs.  The  notice 
was  therefore  irregular,  if  the  defendant  chose  to  consider  it 
bo;  and  the  plaintiff  could  not  cure  the  irregularity,  by  after- 
wards asking  for  the  taxed  bill  and  offering  to  pay  it.  If  he 
oould,  he  might  keep  the  party  in  a  state  of  suspense  and  un- 
certainty, until  the  very  day  of  trial. 

In  Pettier  v.  The  Beceivers  of  the  Washington  Bank,  2  Gbeen, 
891,  400,  the  plaintiffs  had  leave  to  discontinue,  on  payment 
of  costs.  They  entered  a  discontinuance,  and  lodged  with  the 
derk  of  this  court,  for  the  use  of  the  defendant,  the  amount  of 
the  costs  as  taxed  by  the  clerk,  and  thereupon  issued  a  second 
capias,  upon  which,  the  defendant  was  again  arrested.  But  this 
court  set  aside  the  arrest,  on  the  ground  that  the  costs  had  not 
been  paid  or  tendered  to  the  defendant  or  his  attorney,  before 
Che  second  writ  was  issued.  A  number  of  authorities  are  there 
cited,  by  which  that  decision  was  fully  sustained.  In  addition 
to  those,  the  case  of  Jackson  v.  Eddy  et  oZ.,  2  Cow.  698,  and  the 
note  to  that  case,  and  the  authorities  there  mentioned,  and  also 
the  case  of  Sands  v.  McCleUan,  6  Id.  582,  show  the  rule  to  be 
aetttedy  that  the  payment  of  costs,  is  a  condition  precedent,  and 
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that  the  party  by  whom  ihey  ate  to  be  paid,  iB  to  seek  ihe  ad- 
vene attorney,  and  tender  the  costs;  or  demand  a  taxation,  ten- 
dering himself  ready  to  pay,  on  being  presented  with  the  taxed 
bill.  As  a  role  to  show  cause,  would  only  effect  delay  in  this 
case,  let  the  Terdict  be  set  aside,  and  a  new  trial  be  had,  with- 
out payment  of  costs  by  the  defendant  The  costs  of  the  last 
trial  are  not  to  be  taxed  against  the  defendant  in  case  the  plaint- 
iff should  finally  recoTcr:  nor  are  any  costs  to  be  allowed  to  the 
defendant,  on  this  motion,  since  the  practice  seems  to  have  been 
hitherto  unsettled  in  this  court. 
Verdict  set  aside,  and  new  trial  granted. 


BENNmoTOK  Iron  Go.  v.  Ruthebfobd. 

[3  Habbmov.  106.] 
FOBXiGN  OOBFOKATION  IS  NOT  RbQUIBBD  TO  AYKBL  thftt  it  Is  m  l^sllj  falOOIp^ 

rated  oompAny. 
PLAranm  Dbglakiho  as  ths  '^BEsnnicnov  Iron  Compant"  will  be  pm- 

■nined  to  be  a  legally  inoorporated  oompaay,  though  that  fact  is  not 

averred  in  the  oompUunt. 
PBAcnoiNO  Attorneys  ari  Prksxtmsd  to  bb  Prbsrnt  in  Court,  and  it  it 

not  neoeesary  to  allege  that  fact  in  a  bill  of  privilege  filed  against  one. 

DXOLARATION  SbTTINO  IORTH  THAT  PLAINTIIVB  HoiJ>  AS  ASBiUNKSa,  Sad  ths 

several  assignments  throogh  which  they  aoqv4red  that  right,  is  i 
they  need  not  style  themselves  assignees. 

Dbhubbxb  to  declaration.    The  opinion  states  the 
W.  Rutherford^  tot  the  defendant. 
A.  Armstrong,  contra. 

By  Oourt,  Nbvius,  J.  This  is  a  hill  of  privilege  filed  hj  the 
plaintiffs  against  one  of  the  attorneys  of  this  court,  to  which 
the  defendant  demurs,  and  assigns  the  following  caaaes:  1. 
That  it  does  not  appear  by  the  bill,  that  the  plaintifb  are  a  cor- 
poration, or  haye  any  right  to  maintain  this  suit  against  the  de- 
fendant. 2.  That  the  bill  does  not  allege  the  defendant  to  be 
personally  present  in  court.  3.  That  it  does  not  conclude  with 
praying  relief.  4.  That  the  plaintiffs  do  not  complain  as  as- 
signees, while  it  appears  bj  their  bill  that  they  were  assignees  of 
Isaac  Ogden,  who  was  the  assignee  of  the  obligees  named  in  the 
bond  upon  which  the  suit  is  brought;  and  6.  That  the  hill  does 
not  state  in  the  breach,  that  the  money  mentioned  in  said  bond 
was  not  paid  to  the  obligees  or  to  the  first  assignee. 

The  plaintift  by  the  name  of  ''  The  Benningbm  Iron  Oqm« 
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pany/'  declare  against  the  defendant,  and  it  is  insisted,  that  this 
does  not  snfficientlj  designate  their  character  or  show  their  right 
to  maintain  this  suit.  That  it  is  not  the  name  of  an  individual, 
nor  is  it  a  name  necessarily  importing  an  incorporated  company, 
nor  are  they  anywhere  described  as  a  corporation,  bat  that  the 
name  indicates  that  they  are  a  private  company,  association,  or 
partnership,  and  as  snch,  can  not  maintain  a  soit,  ezo^tin  their 
individual  names.  If  in  truth  the  plaintifis  are  an  incorporated 
company,  either  domestic  or  foreign,  their  right  to  bring  suit  in 
our  courts,  is  not  denied;  nor  do  the  defendant's  counsel  con- 
tend that  it  is  necessary  that  th^  should  set  forth  their  act  of 
incorporation  in  their  pleading.  But  it  is  insisted,  that  if  they 
are  not  a  corporation  under  a  public  law  of  this  state,  of  which 
tiiis  court  will  take  notice,  but  a  foreign  corporation,  they  must 
show  upon  the  face  of  their  declaration,  that  they  are  a  corpo- 
ration. If  we  admit  the  principle  which  is  proved  by  the 
numerous  authorities  cited  in  the  argument,  that  a  foreign  cor- 
poration may  maintain  an  action  in  our  courts,  and  that  it  is  no^ 
neceseaty  that  their  charter  should  be  set  forth  in  their  declar* 
tion,  it  remains  to  inquire,  whether  they  are  by  law  required  to 
aver  that  th^  are  a  l^ally  incorporated  company.  No  adjudged 
case  has  been  referred  to,  nor  have  I  been  able  to  find  one  in  which 
this  has  been  required.  It  is  true,  many  cases  have  been  cited, 
where  such  averment  was  made,  but  I  am  not  aware  of  a  single 
case  in  which  the  question  was  raised,  and  there  are  very  many 
cases  in  the  books,  as  well  as  in  the  records  of  our  own  courts, 
of  declarations  without  such  averment.  Nor  can  I  find  any  such 
distinction  as  is  drawn  by  the  counsel  for  the  defendant,  between 
corporations  whose  name  denotes  their  corporate  character,  and 
where  it  does  not,  nor  do  I  think  such  distinction  is  founded 
either  in  the  law  or  reason  of  the  thing. 

A  party  must  oome  into  court  in  his  true  and  proper  name. 
If  he  fails  to  do  so,  the  defendant  may  interpose  his  plea  in 
abatement;  but  if  he  pleads  to  the  action  he  admits  the  plaint- 
iff's right  to  sue  in  the  name  assumed.  In  the  present  case,  the 
name  of  the  plaintiffs  is  distinctiy  stated,  and  the  law  will  pre- 
«oma  it  to  be  truly  stated,  till  the  contraiy  appear,  and  can  not 
without  a  tax  upon  common  sense  infer  it  to  be  the  name  of  an 
individual  or  natural  person;  nor  will  it  presume  it  to  be  the 
name  of  an  unincorporated  comjiany  or  partnership,  who  can 
4nie  only  in  their  individual  names;  but  of  an  incorporated  com- 
pany who  have  a  right  to  sue*  in  their  incorporated  name.    A 

xational  construction  is  to  be  given  to  pleading  where  it  is  sub- 
am.  Dbo.  Vol.  XXXV— 34 
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oeptible  of  it;  and  we  are  not  to  resort  to  any  other  when  it  is 
equally  natural  and  more  consistent  with  the  intent  and  object 
which  the  party  has  in  Tiew.  I  reject  therefore  the  idea,  that 
the  plaintifls  are  suing  as  a  private  association  or  partnership, 
because  the  name  assumed  no  more  imports  such  an  association 
than  it  does  an  incorporation,  and  because  the  latter  is  most  * 
consistent  with  reason  and  the  intent  of  the  parties. 

The  second  cause  is,  that  the  bill  does  not  all^e  the  defend- 
ant to  be  personally  present  in  court.  All  practicing  attorneys 
are  presumed  to  be  present  in  coiurt.  If  they  do  not  practice 
for  a  year,  by  the  rules  of  coiurt,  they  forfeit  their  priyil^ge.  It 
is  not  necessary  to  aver  that  which  the  law  presumes.  The 
third  cause  assigned  is  abandoned  by  the  coimsel.  The  fourth 
is  not  sustained.  The  declaration  sets  forth  the  right  in  which 
the  plaintiffs  sue,  to  wit,  as  assignees,  and  the  several  assign- 
ments through  which  they  acquired  that  right.  They  need  not 
style  themselves  assignees.  The  fifth  cause  assigned,  is  not 
sustained  by  the  facts;  for  the  declaration  distinctly  avers,  that 
the  several  assignments  were  made  before  payment  of  the  bond 
or  any  part  of  it;  of  which  the  defendant  had  notice;  and  that 
the  defendant  did  not  pay  the  plaintiffs  after  the  assignment  to 
them.    Let  the  demurrer  be  overruled. 

Demurrer  overruled. 


COBPORiLTION  PlAHTTIVT  NbU>  not    AlLIOX  its   Ck>BPORiLTB  EjuaTJtNCi; 

DutcheM  Cotton  MoMufaeturing  Co,  ▼.  DtwU,  7  Am.  Deo.  459;  Ree$  v.  Cotio- 
eodieague  Bank^  16  Id.  756;  Bank  of  UUca  ▼.  SmaUey,  14  Id.  526;  HarrU  v. 
Muskingum  Mant^facturing  Co,,  29  Id.  872.  The  prinoipal  case  was  oited  ia 
rapport  of  thiB  point  in  Otrman  B^ormed  Church  ▼.  Von  FuedidtteSn,  12  G. 
&  Green,  32. 


Freeholdebs  of  Sussex  v.  Stbadeb 

[8  HABsnoir,  106.] 

Duty  ov  Buildiko  ob  Repairino  Bribobs  Ingludsb  the  doty  of  makiog 
them  aooeesible  and  safe  at  both  ends. 

Amotuxst  bt  wmoH  Bbidoi  is  CoNirsoRD  WITH  HioHWAT  la  a  part  ol 
the  bridge,  and  the  board  of  chosen  freeholders  being  invested  by  stat- 
ute with  the  duty  of  making  and  repairing  bridges,  is  liable  for  defeets 
in  the  abutment,  and  not  the  overseers  of  the  highways. 

Kbw  Jsbsbt  Lboislation  RiLATnm  to  Bbidoes  akd  Hxohwatb  is  dedar* 
atory  of  the  common  law,  and  not  in  derogation  of  it. 

BoABD  ov  Frbeholdkbs  is  not  Liablb  to  Civil  Suit  by  a  private  petaoa 
for  damages  from  defect  in  a  bridge;  the  remedy  in  each  a  ease  is  hf 
presentment  or  indictment. 
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WoBBB  "TO  Sue  and  be  Sued"  in  Chakteb  of  Cobporation  giye  it  no 
greater  powers  and  sabject  it  to  no  greater  responsibilitiea  than  if  it  was 
a  natnral  person  chaiged  with  the  same  duties. 

CxBTioaABi  on  a  case  oertifled  from  Sussez  county.  The  opin- 
ion staies  the  case. 

Haines  and  J,  W,  MiUer,  for  the  plaintiff  below. 

t/L  8.  Oreen,  for  the  defendant  below. 

Dattoiv,  J.  This  matter  came  up  from  the  coiuii  for  the  trial 
of  small  causes,  by  certiorari  to  the  circuit  court  of  Sussex 
couniy;  where  a  case  was  made  and  certified  to  this  coiurt,  pur- 
suant to  the  sixth  section  of  the  act  entitled  "An  act  to  facil- 
itate the  administration  of  justice:"  Har.  P.  L.  188.  By  thio 
certified  case,  it  appears  that  Strader,  the  plaintiff  before  the 
justice,  was  driving  carefully  over  a  bridge  in  that  couniy,  the 
abutments  of  which  being  defective,  one  of  his  horses  fell  off  and 
was  killed.  The  only  question  made  below  was  whether  the 
board  of  freeholders  were  responsible^  or  the  overseers  of  the 
highway.  The  justice  below  gave  judgment  for  the  defendants; 
but  the  common  pleas,  upon  appeal,  reversed  that  judgment, 
and  gave  judgment  for  the  plaintiff  for  seventy  dollars.  Upon 
the  first  argument  had  in  this  court,  the  same  question  substan- 
tially was  presented  as  in  the  court  below.  But  the  counsel  on 
behalf  of  the  freeholders,  when  about  closing  Ids  argument, 
suggested  a  doubt  whether  an  action  could  be  maintained  at  all 
against  the  board,  in  such  a  case.  At  the  moment  it  was  sup- 
posed there  was  nothing  in  the  objection,  and  it  was  not  there- 
fore urged.  His  honor  the  chief  justice  having  afterwards 
turned  his  attention  to  this  point,  satisfied  himself  that  it  was 
well  taken;  but  the  counsel  of  Strader  desiring  to  be  heard 
thereon,  they  were  T>ermitted  to  argue,  and  did  argue  this  ques- 
tion at  the  last  term  of  the  court. 

Two  questions  are  therefore  now  before  us:  1.  Upon  whom 
rests  the  duty  of  attending  to  the  repairs  of  that  part  of  the 
bridge  or  way,  off  which  the  horse  in  question  fell;  2.  If  that 
duty  be  on  the  board  of  chosen  freeholders,  can  they  be  held 
answerable  for  damages,  in  a  civil  suit.  The  last  point  being 
decided  in  the  negative,  might  supersede  the  Ubcessiiy  of  a  di- 
rect opinion  upon  the  first.  But  the  point  being  fairly  before 
us,  and  understanding  that  cases  of  a  like  character,  are  await- 
ing our  decision;  it  is  thought  right  and  proper  that  an  opinion 
be  expressed  on  both  points  involved  in  this  controversy. 

1.  The  board  of  chosen  freeholders  is  a  corporation  created 
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• 
by  statute,  and  made  the  agent  of  the  county,  for  executing  all 

the  l^gal  purposes,  objects,  bnsineas,  and  affiuxs  of  said  oonntj: 
Rev.  L.  318.  The  repair  of  bridges  (repaittfio  ponHunij  ancientlj 
a  part  of  the  trinoda  necemlas),  is  one  of  the  most  important 
of  those  objects,  not  only  at  common  law,  but  as  recognized  by 
our  statutes:  1  Bl.  Com.  376;  2  W.  Bl.  685;'  2  East,  342,  356;' 
2  Mau.  &  Sel.  513;'  By.  &  M.  144;'  1  Bam.  &  Aid.  289;  13 
Bep.  33,-*  N.  J.  Bey.  L.  286.  It  has  erer  been  held  in  England 
that  the  statute  of  22  Henry  VJJJL.,  c.  5,  which  places  the  bur- 
den of  repairing  bridges  (except  in  special  cases)  upon  the 
county,  was  merely  dedaxatoiy  of  the  common  law:  13  Co.  37» 
sec.  7;  2  Inst.  701. 

The  burden  of  repairing  that  part  of  the  bridge,  technically 
called  the  abutment,  was  unquestionably  upon  the  board  of 
freeholders,  who  acted  upon  the  part  of  the  county  (if  upon  any- 
body), and  not  upon  the  overseers  of  the  highways,  who  acted 
upon  the  partof  the  township.  The  abutment  is  as  mucha  part 
of  the  bridge  as  the  pier,  the  arch,  or  the  timbers.  It  consLsts 
of  that  mass  of  stone,  or  solid  work  at  the  end  of  the 
bridge,  by  which  the  extreme  arches  or  timbers  are  sus- 
tained. But  the  word  ''abutment,"  is  sometimes  used  to 
designate  that  which  unites  one  end  of  a  thing  to  another: 
see  Webster's  Diet.;  and  in  that  sense  it  must  have  been 
used  in  the  state  of  the  case;  for  it  was  admitted  upon 
die  argument,  that  the  borse  fell  from  that  part-  of  the 
way  which  connects  the  abutment  (proper)  of  the  bridge 
ividi  the  land;  ordinarily  called  the  filling  up.  This  the  free- 
holders contend  was  no  port  of  the  bridge,  but  a  part  of  the 
road  or  causeway,  and  as  such,  should  have  been  repaired  by  the 
overseers  of  the  highway:  and  it  is  further  certified  that  it  has 
been  customary  in  the  couniy  of  Sussex,  for  the  overseer  of  the 
highways,  to  fill  in  at  the  ends  of  bridges,  the  earth  and  stone 
which  may  be  necessary  to  enable  the  traveler  to  reach  the 
bridge  from  the  common  highway.  This  custom  does  not,  how- 
ever, appear  to  have  been  so  general  or  long  continued,  as  to  be 
of  much  weight  as  an  exposition  of  what  the  law  is,  and  it  is  en- 
titled to  little  consideration  in  any  other  respect. 

The  term,  a  bridge,  conveys  to  my  mind  the  idea  of  a  passage- 
way, by  which  travelers  and  others  are  enabled  to  pass  safely 
over  streams  or  other  obstructions.    A  structure  of  stone  or 

L  mingy,InkabikuU$^f  Wai  JKdki0  TorkiMn.      a.  B.  a 
8.  KingY.JnkabitamUo/  KmL  4.  Kimg  r.  HkaHUmit  ^ 

6.  The  refOTBDoe  Is  not  to  the  report  of  *  oapa^  bat  to  %  ooMMwUcn  €f  lb»  Isv 
lUi  «A4a«t  to  bo  found  In  13  Bep. 
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wood  which  spans  the  width  of  a  stream,  but  is  wholly  inaooes- 
sible  at  either  end  (whatever  it  may  be  in  architecture),  does  not 
meet  my  ideas  of  what  is  meant  in  hiw  and  common  parlance  by  a 
bridge.  Sonnd  policy,  moieoTer,  requires  that  we  so  consider 
the  law,  as  to  compel  those  persons  who  erect  the  stnictore  itself, 
to  make  it  accessible  at  its  ends.  It  is  then,  that  an  awdlable 
passage-way  will  be  obtained  for  the  public,  when  the  body  of 
the  bridge  itself,  is  completed.  A  division  of  the  labor  between 
the  board  of  freeholders  and  the  overseers  of  the  highways, 
tends  Tery  much  to  delay  that  result.  The  two  bodies  act  inde- 
pendent of  each  other,  and  as  a  consequence,  the  latter  take 
their  own  time  to  finish  what  the  former  began.  It  is  for  this 
reason  that  we  too  often  see,  scattered  throughout  the  country, 
these  unfinished  specimens  of  bridge-building,  standing  for 
weeks  and  months,  stretching  their  gaimt  proportions  from 
water's  edge  to  water's  edge,  utterly  inaccessible  to  the  traveler* 
who  is  compelled  to  cross  on  some  rickety,  dilapidated  thing, 
condemned  as  unsafe,  when  a  substitute  was  ordered,  to  the  im- 
minent danger  of  life  and  limb.  I  repeat,  that  sound  policy  re- 
quires that  this  state  of  things  should  cease.  The  roads  of  our 
coxmtry  have  been  in  the  mouths  of  foreigners,  a  subject  of  con- 
stant reproach,  and  perhaps  the  reproach  has  not  been  wholly 
unmerited;  for  where  the  action  of  the  people  (not  the  govern- 
ment) is  so  direct  in  its  application  to  matters  of  this  kind,  as 
with  us,  nothing  marks  more  surely  their  gradations  in  civiliza- 
tion and  improvement,  than  the  character  of  their  highways.  If 
the  custom  above  alluded  to,  of  dividing  the  labor  of  bridge- 
making  between  distinct  bodies,  who  work  in  different  ways 
and  at  different  times,  be  general,  it  is  a  bad  custom  and  ought 
to  be  abolished. 

But  independent  of  all  arguments  drawn  from  public  policy, 
such  a  construction  as  will  compel  those  who  make  the  bridge 
itself,  to  fill  it  up  at  its  ends  so  far  as  is  necessary  to  make  it  a 
conrenient  and  safe  passage-vmy  for  the  public,  will,  in  my 
opinion,  best  conform  to  the  course  of  legislation  in  this  state, 
as  well  as  to  anci&t  principles  of  the  common  law.  There  is 
nothing  in  our  legislation,  from  the  earliest  period  to  the  pres- 
ent, which  shows  any  design  to  alter  or  meddle  with  the  princi- 
ples of  the  common  law.  I  have  looked  into  the  general  course 
of  legislation  commencing  under  our  colonial  government,  and 
coming  down  to  the  present.  As  early  as  1683,  Leaming  & 
S.  459,  provision  is  made  for  the  appointment  of  overseers  of 
the  highvrays,  to  amend  all  such  roads  as  were  laid  out  by  com- 
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missionerB,  etc.,  and  from  that  time  forward,  the  books  literally 
teem  with  enactments  about  roads  and  bridges.  Those  whidi 
apply  to  bridges,  are  many  of  a  special  character  to  meet  the 
single  case.  These  sometimes,  though  not  always,  require  that 
the  bridge  and  causeway  leading  to  the  fast  land,  be  made,  etc. 
But  more  usually  the  language  of  the  enactment  is  general,  con- 
forming much  to  those  now  in  existence.  The  first  general  act 
which  I  find  on  the  subject  of  bridges  alone,  was  passed  in  1718, 
and  is  to  be  found  in  1  Neyill,  84,  c.  24.  This  act,  moreorer, 
puts  the  general  superintendence  of  bridges  upon  chosen  free- 
holders; and  it  speaks  in  general  language,  of  making  and  re- 
pairing bridges.  Nothing,  in  my  judgment,  is  anywhere  to  be 
found  either  extending  or  limiting  the  common  law  principle, 
whatever  that  principle  may  be. 

But  again,  the  legislation  of  this  state  affords  many  instances 
where  companies  and  individuals  are  either  bound  or  authorized 
to  construct  bridges,  and  in  all  such  cases,  the  word  bridge  is 
used  as  tantamount  to  a  complete  passage-way.  It  has  never 
been  doubted,  that  when  companies  have  been  required  to  con- 
struct bridges  over  canals  aiid  railroads,  that  they  were  bound 
to  fill  up  at  the  ends  so  as  to  make  complete  and  safe  passage- 
ways for  the  public,  or  the  owners  of  adjoining  lands.  So,  too, 
our  statutes  have  authorized  owners  of  land  to  construct  bridges 
on  private  or  by-roads  over  drains  and  ditches:  Har.  G.  413; 
and  imder  this  phraseology  it  has  never  been  doubted  that  the 
owner  is  boimd  to  fill  up  at  the  ends  of  these  bridges,  so  far  as 
to  make  them  safe  and  convenient  passage-ways  for  such  per- 
sons as  may  be  entitled  to  the  use  of  such  private  way.  So,  too, 
where  the  legislature  has  authorized  the  construction  of  toll 
bridges  {e.  g.,  the  Trenton  bridge,  or  that  opposite  Easton,  over 
the  Delaware),  and  enacted  penalties  if  the  same  be  not  kept  in 
repair,  the  language  used  is  merely,  "a  good  and  complete 
bridge,"  is  to  be  erected;  and  yet  it  can  never  be  doubted,  and 
it  never  has  been  doubted,  that  they  are  boimd,  not  only  to 
build  and  keep  in  repair,  the  body  of  the  bridge,  but  the  filling 
up  at  the  ends,  so  as  to  make  them  accessible  and  safe  passage- 
ways. In  all  such  cases,  where  the  word  bridge  has  been  used 
in  our  statutes,  such  has  been  its  undoubted  meaning. 

But  again,  I  have  said  that  there  is  nothing  in  the  course  of  our 
legislation  which  changes  the  common  law  principle.  It  is  im- 
portant, therefore,  that  we  know  what  that  principle  is. 

In  Woolrych  on  Ways,  789,  4  Law  L.  61,  C2,  it  is  said  that 
the  statute  22  Heniy  YIQ.,  c.  5  (which  declares  that  those 
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persons  who  ore  boimd  to  make  or  repair  bridges,  eto.,  shall 
make  and  repair  the  highways  at  the  ends  thereof,  to  the  dis- 
tance of  three  hundred  feet),  was  merely  declaratory  of  the 
common  law,  for  in  an  old  case,  it  was  said  that  the  abbot  of 
Combe  ought  to  repair  the  bridge  and  the  highway  applying  to 
the  one  end  and  to  the  other;  although  the  soil  might  be  in  an- 
other; in  order  that  the  easement  might  be  preserved  for  the 
people."  And  it  was  held  by  the  king's  bench,  and  subse- 
quently by  the  house  of  lords,  in  error,  that  the  true  common 
law  principle,  was  as  above  stated,  to  wit:  that  the  county,  or 
shire,  which  is  bound  to  build  the  bridge,  is  likewise  bound  to 
make  it  accessible  at  its  ends.  And  this  held  good,  even  though 
the  filling  up  of  one  of  its  ends  reached  into  another  county:  3 
Harr.  D.  2173,  and  cases  there  cited. 

Lord  EUenborough  in  Rex  v.  West  Biding  of  Yorkshire  In- 
habUanis,  7  East,  696,  says  that  the  object  of  the  statute  of  22 
Hen.  VlU.,  before  referred  to,  was  intended  merely  "  to  define 
the  limit  which  was  perhaps  uncertain  at  common  law,"  and 
therefore  fixed  upon  three  hundred  feet  as  a  proper  extent  of 
highway,  to  be  repaired  at  the  ends  of  bridges:  2  Dow.  1,  S.  0. 
in  error.  In  6  Taunt.  299,  S.  C,  Lord  Eldon  likewise  consid- 
ered this  statute  as  merely  defining  the  extent  of  the  common 
law  liability;  and  that  a  liability  to  repair  at  the  ends  of 
bridges,  was  independent  of  and  prior  to  the  statute  in  ques- 
tion. The  statute  of  22  Hen.  VUl.  has  never  been  re-enacted 
in  this  state,  and  the  common  law  principle  remains  therefore 
in  full  force.  If  any  custom  to  the  contrary  have  crept  in,  it 
must  be  of  modem  origin — ^is  subversive  of  ancient  principles, 
and  contrary  to  sound  policy. 

2.  But  there  is  another  important  point  which  remains  to  be 
considered.  Can  the  board  of  chosen  freeholders  be  held  re- 
6x>onsible  in  such  a  case,  for  damages,  in  a  civil  suit?  I  am 
satisfied  that  the  view  taken  of  this  question  by  the  chief  justice, 
is  correct:  that  no  such  action  can  be  sustained.  I  have  the 
more  confidence  in  this  conclusion,  because  I  have  reached  it 
against  my  first  impressions. 

Although  no  such  officer  by  name  as  a  chosen  freeholder,  is 
known  to  the  common  law,  or  to  the  English  statutes,  yet  there 
have  ever  existed  persons  charged  with  the  immediate  duty  of 
attending  to  highvrays  and  bridges.  The  English  statutes,  like 
ours,  have  surveyors  and  overseers  for  mending  the  highways: 
13  Geo.  m.,  c.  78;  and  surveyors  and  treasurers,  etc.,  whose 
duty  it  is  specially  to  attend  to  the  repairs  of  bridges,  on  behalf 
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of  the  ooiinties:  1  Anne  I.^  e.  18;  and  13  Geo.  TTT.,  c.  7,  8; 
and  although  these  persons  axe  natmal  persons,  and  capable  of 
suing  and  being  soed,  yet  not  a  single  case  can  be  found  where 
either  or  any  of  them  ha^e  been  held  liable,  at  common  law,  for 
damages  in  a  civil  suit  by  reason  of  a  n^lect  of  their  paUic 
duties.  The  only  remedy  in  such  cases  has  been  by  indictment 
or  presentment.  And  eyen  this  remedy,  at  common  law,  is  not 
against  the  public  officer,  but  against  the  parish  or  county  which 
is  bound  for  the  repairs  of  the  highway  or  bridge:  2  Bl.  685;* 
Gro.  Oar.  365;'  Bex  v.  Diaan  ei  cd.,  12  Mod.  198;  Bex  y.  Oreai 
Broughion,  5  Burr.  2700;  1  Ld.  Baym.  715;  4  Burr.  2510,-*  5 
T.  B.  499.'  It  shoold  be  remembered,  that  at  common  law, 
counties  were  not  bound  to  make  public  bridges,  but  merely  to 
repair  them:  Boscoe's  Et.  246;  Bex  t.  JMidbUants  of  Devon^  14 
East,  477. 

The  case  of  Busad  ▼.  The  Men  of  Devon,  2  T.  B.  667,  is  a 
leadiog  case,  and  it  was  there  decided  that  no  civil  suit  could 
be  sustained  against  the  inhabitants  of  a  county  generally, 
for  breach  of  a  public  duty.  The  court,  however,  in  the  de* 
lively  of  its  opinion,  and  by  way  of  argument,  said  that  the 
county  was  not  a  corporation;  nor  was  there  any  corporate  fund 
out  of  which,  the  damages  if  recovered,  could  be  made.  In  this, 
the  counsel  contended  there  is  a  difEerence  between  that  ease  and 
the  present.  But  it  may  properly  be  answered  in  the  first  place, 
that  it  was  not  upon  that  ground  only,  that  the  court  rested  its 
opinion;  it  was  rather  matter  thrown  out,  arguendo.  And  in 
the  second  place,  I  am  not  sure  that  there  is  any  corporate  fund, 
out  of  which,  the  board  of  freeholders  could  rightfully  pay 
these  damages,  if  any  be  recovered.  The  damages,  it  is  all^fod, 
have  accrued  by  reason  of  their  official  misconduct,  and  that 
being  the  case,  they  must  be  answerable  personally,  if  at  all. 
They  can  not  call  upon  the  couniy  to  respond  over  to  them» 
where  they  are  bound  by  law  to  do  a  particular  thing,  and 
wrongfully  neglect  it.  The  county  and  the  funds  of  the  county 
stand  between  them  and  harm,  where  they  do  their  duty  as  its. 
public  agents;  but  not  in  those  cases  wheore  they  neglect  or  re- 
fuse to  do  their  duty;  and  damages  are  recovered  against  them 
by  reason  thereof. 

But  it  was  further  contended,  that  our  statute  had  changed  the 
whole  common  law  principle;  that  as  it  had  erected  a  body  of 
men  into  a  corporation,  to  take  the  oversight  of  the  business  of 

1.  King  ▼.  Inkdbitantt  of  Wett  Riding  TorktMre.        8.  King  r.  InhaMUaUt  ^f  Wettom, 
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the  coimfy,  it  had  likewise  giyen  a  special  remedy  in  all  cases 
againsi  them.    The  board  of  chosen  freeholders,  is  charged  hf 
statate,  with  the  superintendence  of  county  bridges — ^is  incor- 
porated, and  made  liable  in  express  language,  '*  to  sae  and  be 
sued;"  and  this,  it  is  contended,  giyes  plenary  powers.    Bat  ii 
is  dearly  demonstrable,  I  think,  that  there  is  nothing  in  this 
position.    The  words  **  to  sue  and  be  saed,"  give  to  this  artificial 
person,  no  greater  powers,  and  snbject  it  to  no  greater  respon« 
sibilitiee  than  as  if  they  were  natural  persons  charged  with  the- 
same  duties.    A  corporate  body  is  merely  a  legal  or  artificial 
person  substituted  for  a  natural  person:  Ang.   &  Ames,  58. 
Thes»  words  of  the  statute,  are  of  no  manner  of  importance; 
and  although  it  is  usual  in  the  charters  granted  by  this  state  to 
corporations,  to  insert  this  clause;  yet  it  mig^t  be  rejected  as 
surplusage,  without  interfering  in  the  slightest  degree  with  their 
corporate  powers.    The  simple  act  of  incorporation,  gare  to  the 
hoaxd  of  chosen  freeholders,  as  a  necessary  incident,  the  right 
to  sue  and  be  sued.    It  is  one  of  the  essential  and  ordinary  in* 
eidents  to  erery  corporation:  2  Kent's  Com.  277,  278;  1  Bl. 
Com.  475, 476;  Kyd  on  Corp.  69;  Ang.  &  Ames  on  Corp.  68.     An 
undue  importance,  therefore,  is  attached  to  this  power,  as  con- 
ferred by  the  statute.     Though  this  corporation  may,  like  a  nat- 
ural person,  sue  and  be  sued,  yet  this  suing  and  being  sued, 
must  always  be  in  reference  to  matters  and  things  within  the 
legitimate  scope  and  object  of  its  creation:  Ang.  &  Ames.  207. 
The  better  and  the  modem  opinion  is,  that  a  corporation  may 
be  held  liable  even  for  its  torts,  in  a  special  action  upon  case, 
for  a  neglect  of  duties,  in  particular  cases,  and  eyen  in  trespass 
for  the  authorized  torts  committed  by  its  agents:  Yarhorough  ▼. 
The  Bank  of  BngUmd,  16  East,  6;  Chestnut  HiU  etc.  Turnpike  Co. 
▼.  ItuUer,  4  Serg.  &  R.  16  [8  Am.  Dec.  675] ;   Grey  v.  The  Port- 
land Bank,  6  Mass.  364;^  but  all  these  powers  and  liabilities  are 
attached  to  corporations,  by  the  policy  of  the  law,  which  seeks, 
as  far  as  possible,  to  make  them  answerable  to  the  same  extent 
as  individuals.    Because  the  statute  says,  they  may  sue  and  be 
sued,  it  by  no  means  follows  that  they  may  be  sued  for  every- 
thing, but  it  means  that  they,  this  artificial  body,  may  be  sued 
like  an  individual,  for  all  those  matters  and  things,  for  which 
they  are  civilly  liable.     We  must  look  to  general  principles,  for 
the  purpose  of  ascertaing  the  extent  of  that  civil  and  legal  lia- 
bility.   If  for  instance,  the  statute  should  give  to  a  slave,  the 
power  to  sue  and  be  sued,  surely  that  power  must  be  exercised 

1.  Gray  T.  PcrfUmd  Bank^  3  Man.  8M;  S.  0.,  8  Am.  Dee.  IM. 
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with  reference  to  existing  laws.  He  would  be  liable  it  is  true, 
but  to  such  an  extent  and  in  such  a  way  only,  as  every  other 
person  in  the  community.  There  is  nothing  therefore,  I  repeat, 
in  this  power  to  sue  and  be  sued,  which  will  charge  these  de- 
fendants, as  a  corporation,  with  any  ciyil  liability  which  a  natu- 
ral person  charged  with  like  duties,  would  not  have  been  equally 
subjected  to.  This  princi|de  being  settied,  we  have  abundant 
negatiye  authoriiy  upon  the  question  now  before  us. 

From  the  earliest  times  both  in  England  and  in  this  countEj, 
the  immediate  duties  of  attending  to  the  erection  and  repair  of 
public  bridges,  have  been  placed  by  law  upon  some  public  offi- 
cer chosen  for  that  purpose:  and  yet  not  a  solitaiy  case  is  on 
record,  of  such  public  officer  having  been  held  liable  for  dam- 
ages to  individuals  by  reason  of  a  neglect  of  his  public  duties. 
As  before  said,  the  uniform  remedy  has  been  by  indictment  or 
presentment,  and  even  that,  not  against  the  officer  himself.  Nor 
have  the  counsel  cited  a  single  case  in  this  country  which  even 
bears  upon  the  question. 

To  make  an  overseer  of  the  highways,  indictable  for  neglect  of 
his  public  duties,  it  was  necessary  that  a  special  act  of  the  legis- 
lature be  passed:  Bev.  L.  622,  sec.  18,  and  by  the  twenty-seventh 
section  of  the  act  concerning  roads,  he  is  subjected  to  a  fine: 
there  is  no  common  law  liability.  In  reference  to  the  board  of 
chosen  freeholders,  I  am  not  aware  that  there  is  now,  or  ever  has 
been  a  statute  subjecting  them  to  indictment,  though  they  are  by 
special  enactment  subjected  to  a  penally  of  fifteen  dollars  if  they 
refuse  to  accept  the  office,  and  if  after  acceptance  they  refuse,  aftcor 
due  notice,  to  perform  certain  duties  required  by  the  act  concern- 
ing roads,  Eev.  L.  570,  they  are  liable  to  forfeit  sixteen  dollars  for 
the  use  of  the  county.  The  liability  under  these  statutes,  is  the 
only  civil  liability  resting  upon  them,  for  neglect  of  their  duties 
to  the  public.  If  they  be  liable  at  common  law,  to  a  civil  suit 
for  damages  by  reason  of  defective  bridges,  so  must  the  over- 
seers of  the  highway  be  equally  liable  for  damages  by  reason  of 
defective  highways.  The  same  principle  must  cover  both. 
They  are  both  capable  of  suing  and  being  sued.  But  overseers 
of  the  highway,  or  officers  charged  with  exactiy  the  same  duties, 
have  existed  from  time  immemorial,  and  yet  they  never  have 
been  held  liable,  except  under  sx)ecial  statutes.  I  desire  to  call 
attention  to  the  case  of  Bartlett  v.  Grozier^  15  Johns.  250,  and  to 
the  same  case  in  error,  17  Id.  439  [8  Am.  Dec.  428];  and  more  at 
large  than  I  otherwise  should,  as  no  American  case  has  at  any 
time  been  cited,  and  it  was  thought  there  was  none  upon  this 
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point.  It  was  an  action  on  the  case,  and  the  declaration  charged 
that  the  defendant  below  was  an  overseer  of  the  highwaTS,  duly 
commissioned,  sworn,  etc.,  and  that  he  had  taken  upon  himself 
the  execution  of  his  office;  but  not  regarding,  and  neglecting  his 
duty,  he  negligently  and  willfully  suffered  a  certain  bridge  in 
his  district,  and  on  a  public  highway  therein,  to  be  and  remain 
for  the  space  of  three  months,  broken,  dangerous,  and  unfit  to 
be  traveled  over,  etc.  That  during  the  time  the  plaintiff  was 
driving  his  mare  over  the  bridge,  and  by  the  defendant's  willful 
neglect,  she  fell  through  and  broke  her  leg.  These  being  the 
facts,  it  was  contended  for  the  overseer,  that  no  civil  action 
lies  at  common  law  for  not  repairing  a  bridge  or  road;  but  the 
supreme  court  of  New  York  sustained  the  action,  and  Spencer, 
C.  J.,  in  delivering  the  opinion,  said  it  was  "  a  general  princi- 
ple of  law,  that  wherever  an  individual  has  sustained  an  injury 
by  the  misfeasance  or  non-feasance  of  an  officer,  who  acts  or 
omits  to  act  contraxy  to  his  duly,  the  law  affords  redress  by  an 
action  on  the  case  adapted  to  the  injury;"  and  he  cited  Tovmsend 
V.  The  Sii9qtiehanna  TwrnpUoe  Co.,  6  Johns.  90. 

The  above  principle  is  the  same  contended  for  in  this  case, 
and  upon  which  the  plaintiff  must  recover,  if  at  all.  This  case  was 
carried  into  the  court  of  errors,  and  we  have  the  opinion  of  Chief 
Justice  Kent,  concurred  in  by  the  whole  court,  reversing  the 
judgment  below,  and  denying  the  doctrine  of  the  supreme  court. 
The  whole  opinion  has  a  strong  bearing  upon  the  case  now  be- 
fore us,  not  upon  the  general  question  of  liability  at  common 
law  only,  but  as  connected  with  the  provisions  in  detail,  of  our 
statutes.  He,  among  other  things,  remarks  that  it  could  never 
have  been  the  intention  of  the  legislature  to  introduce  a  new 
rule,  or  they  would  have  been  explicit,  and  that  to  sustain  an 
action  at  the  present  day,  would  be  a  surprise.  He  says  further, 
that  "where  the  law  renders  a  public  officer  liable  to  special 
damages  for  neglect  of  duty,  the  cases  are  those  in  which  the 
services  of  the  officer  are  not  uncompensated  or  coerced,  but  vol- 
untary and  attended  with  compensation."  These  officers  in  New 
York  are,  it  appears,  like  our  freeholders,  compelled  to  serve 
under  pain  of  a  fdrfeitiure,  etc.,  and  perhaps  get  the  same 
species  of  allowance,  which  is  merely  the  per  diem  wages  of  a 
laborer,  while  they  are  actually  employed. 

There  is  one  other  matter  to  which  I  desire  to  call  attention. 
It  is  said  that  the  liability  of  the  board  of  freeholders  arises,  at 
least  in  some  degree,  from  the  statute;  and  yet  it  appears  to  me 
that  it  never  could  have  been  the  intent  of  the  statute  to  subject 
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them  to  damages  in  saeh  a  case.  There  has  been  no  charge  so 
far  as  I  am  aware,  of  any  willfnl  and  fraudulent  official  neglect 
upon  their  part;  and  yet  the  statute  does  not  make  it  an  abso- 
lute duty,  that  the  board  repair  all  bridges,  but  leaves  a  discre- 
tion to  tiie  freeholders — ^they  are  "  to  consider  and  decide  upon 
the  utility  and  necessity  of  erecting,  rebuilding,  ox  repaizing/' 
etc:  BcT.  L.  47,  sec.  1.  Kon  constat^  but  that  they  held  it  un- 
necessaiy  in  the  present  case,  and  if  they  err  in  judgment,  how- 
ever weU  meaning,  and  the  plaintiffs  coxmsel  be  correct  in  their 
argument,  they  are  exposed  to  all  the  responsibilities  whicb  may 
arise  therefrom.  This  gross  injustice  arises  trom  the  counsel'a 
substituting  the  responsibility  of  the  freeholders,  in  place  of 
the  county,  which  latter  is  under  aU  drcumstanoes  bound  prima^ 
facie  to  keep  the  public  bridges  in  good  repair,  and  liable  to  in- 
dictment if  it  do  not. 

Other  arguments  might  be  drawn  from  the  special  provxsions- 
of  the  statute,  but  they  are  unnecessary.  I  am  satisfied,  no  civil 
action  lies  in  such  a  case;  and  the  judgment  of  the  common 
pleas  must  be  reversed. 

FoBD,  J.,  concurred  on  the  last  point  (that  no  action  lies  in. 
such  a  case)  but  dissented  on  the  first  point. 

WmTB  and  Nsvius,  JJ.,  concurred  in  all  things  with  Juatioe^ 
Dayton. 

HoBNBLOWZB,  0.  J.  I  fully  and  in  all  things  concur  in  the 
opinion  just  delivered  by  my  brother  Dayton.  If  an  individual 
may  sue  a  county  for  not  keeping  a  bridge  in  repair,  he  may  sue 
a  township  for  not  keeping  a  road  in  repair.  If  he  may  main- 
tain such  action  for  an  injury  done  to  his  horse  or  carriage,  by 
reason  of  the  road  or  bridge  being  out  of  repair,  he  may  equally 
maintain  an  action  for  any  other  and  for  every  degree  of  injury 
or  inconvenience,  he  may  suffer,  by  reason  of  a  road  or  bridge- 
not  being  in  quite  as  good  order  as  it  ought  to  have  been.  H 
delayed  on  his  journey,  or  unable  to  travel  as  expeditiously,  or 
to  cany  as  large  burdens,  as  he  might  have  done,  had  the  road 
been  in  sufficient  repair,  he  may  have  his  action  against  the 
township  for  damages.  This  would  ox)en  a  new  field  for  litiga- 
tion, and  I  think  it  would  produce  an  abundant  crop.  It  is  true, 
our  counties  and  townships  are  municipal  corporations,  and  ae 
such  are  suable  at  law:  but  the  mere  fact  of  being  suable  doee 
not  make  them  liable  to  an  individual,  for  n^lecting  to  perform 
a  public  duty.    In  Bro.  Abr.,  tit.  Action  sor  le  Oaae,  pi.  9S 
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<citied  in  2  T.  B.  669'),  it  is  said,  '<  If  an  highway  be  oat  of 
CBpair,  bj  which  my  horse  is  mired,  no  action  lies,"  and  the  rea- 
son giyen  is,  that  Ihe  repair  of  the  road,  is  a  public  duty,  and 
the  only  remedy  is  by  presentment.  The  principle  of  law,  I  take 
to  be  this:  that  where  a  corporate  body,  whether  of  a  municipal 
or  of  a  priyate  character,  owes  a  specific  duty  to  an  indiridnal, 
«n  action  will  lie  for  a  breach  or  neglect  of  that  duty,  whenever 
«ach  breach  or  neglect  has  occasioned  an  injury  to  that  indi* 
▼idual:  but  if  such  corporation  owe  a  duty  to  the  public,  and 
neglect  to  perform  it,  although  every  individual  comprising 
that  public,  is  thereby  injiured,  some  more  and  some  less,  yet 
they  can  have  no  private  remedy,  at  the  common  law. 

It  is  the  duty,  for  instance,  of  the  board  of  freeholders,  to 
erect  and  keep  in  repair,  court-houses  and  jails:  a  neglect  to  do 
so,  may  occasion  great  inconvenience,  perhaps  positive  loss  and 
injury  to  some  individual  whose  business  or  duty  requires  his 
attendance  at  court:  the  building  by  being  old  and  out  of  repair 
may  give  way,  and  break  a  man's  limbs,  or  occasion  him  an  in- 
juiy  in  some  other  way:  but  no  one  will  pretend  that  in  such 
case  an  action  would  lie  by  the  person  injured,  against  the 
county.  So  it  is  the  dufy  of  the  freeholders,  to  build  bridges 
where  the  public  safely  and  conv^iience  require  it;  but  after 
all,  they  are,  legislatively,  to  determine  in  what  places,  the  pub- 
lic safety  and  convenience  requires  bridges  to  be  built.  If  in 
their  opinion,  it  is  not  necessary  to  erect  a  bridge  over  a  certain 
stream,  although  a  vast  majority  of  the  public  think  otherwise; 
a  traveler  finding  the  stream  swollen  by  rains,  is  imable  to  pass 
and  is  delayed;  or  in  attempting  to  ford  the  stream,  injures  his 
horse  and  carriage  or  his  person;  shall  he  have  an  action  against 
the  county  for  damages  ?  If  so,  then  the  couniy  is  liable  for 
the  error  in  judgment  of  their  board  of  freeholders.  This 
surely  can  not  be.  Again,  if  an  individual  puts  an  obstruction, 
or  erects  a  nuisance  in  the  highway,  a  person  injured  by  it,  can 
not  sue  the  overseer  of  the  township.  They  may  be  indicted 
for  suffering  the  obstruction  or  nuisance  to  remain;  but  the  in- 
jured  party  must  look  to  the  person  erecting  the  nuisance,  for 
his  private  remedy.  If  it  were  otherwise,  the  overseer  or  town- 
ship would  be  exposed  to  suits  for  damages,  occasioned  by  the 
unlaveful  acts  of  other  persons.  The  liability  of  toll-bridge, 
railroad,  and  turnpike  companies,  to  respond  in  damages,  to  in- 
dividuals who  may  be  delayed  or  injured  in  their  persons  or 
property  while  traveling  on  such  roads  or  bridges,  rests  upon 


542         Fbeeuoldebs  of  Sussex  v.  Stbadeb.  [New  Jersey. 

different  principles:  though  they  are  corporations  of  a  public 
sharactery  and  their  roads  and  bridges  are  public  highways,  and 
though  they  owe  certain  duties  to  the  public,  for  the  neglect  of 
which  they  may  be  indicted;  yet»  as  between  them  and  indi^id- 
nals  who  trayel  upon  their  roads  and  bridges,  those  corporations 
are  quasi  common  carriers:  they  receiye  a  toU  or  compensation, 
and  are  therefore  bound  to  furnish  passengers  with  safe  roads 
and  bridges.  In  my  opinion  the  circuit  court  ought  to  reyerse 
the  judgment  of  the  common  pleas,  and  affirm  the  judgment 
given  before  the  justices. 

Circuit  court  instructed  to  reverse  the  judgment  of  common 
pleas,  and  affirm  that  of  the  court  of  small  cause* 
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or  bridges:  See  Mower  ▼.  Leicester,  6  Am.  Deo.  63;  Comnumwealth  t.  C^oriet- 
fotm,  11  IcL  161;  Bancroft  y.  Ljfnnfield,  29  Id.  623;  JiandaU  t.  Proprietare, 
26  Id.  453;  Wateon  y.  Proprietors  qf  Lisbon  Bridge,  31  Id.  49;  and  notes  to 
People  V.  Corporation  qfAJbany,  27  Id.  99,  and  Ooddard,  Petitioner,  28  Id.  284. 
The  principal  case  was  followed  on  the  point  that  an  individual  can  not  sob- 
tain  a  private  action  against  a  board  of  chosen  freeholders  for  injnries  arising 
from  a  defect  in  a  bridge  constraoted  by  them,  in  Oooley  v.  Freeholders  q^ 
Essex,  3  Datoh.  415,  and  in  Pra^y.  Jersey  City,  3  Vroom,  396,  398;  and  rs- 
fened  to  with  approval  on  the  point  as  to  what  constitatss  a  bridge*  ia  Pro- 
pHetori  ▼.  Hoboken  Land  Co.,  2  Beae.  524-^26L 
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GiLBEBT  V.  NOBTH  AmEBIOAN  FiBB  InSUBANOB  Go. 

[29  WXNDSLL,  43.] 

Naturb  07  Insurer's  Interest  Need  not  bs  Stated  in  his  A77n>AyiT  or 

proof  of  lofls,  bat  it  most  be  proved  at  the  trial. 
ScHXDULB  RE7EBRED  TO,  IN  A  Deed  of  all  the  grantor's  real  estate,  limits  the 

operation  of  the  deed  to  the  property  described  in  the  schednle. 
Lbayivo  Deed  in  Hands  07  Grantee,  to  be  by  him  transmitted  to  a  third 

person  to  hold  in  escrow  until  the  happening  of  a  certain  erent,  is  not  a 

delivery  to  the  grantee  so  as  to  rest  title  in  him. 
fiiooRDiNO  A  Deed  is  Prima  Facie  Evidence  only  of  its  delivery. 

Action  on  policy  of  insurance  on  a  flouring-mill  and  ware- 
house. The  first  objection  made  to  plaintiff's  recovery  was  that 
in  his  affidavit  of  loss  the  plaintiff  did  not  state  his  interest  in 
the  property.  The  second  objection  was  that  plaintiff  had 
parted  with  his  interest  in  the  property.  In  support  of  this,  it 
was  shown  that  plaintiff  agreed  to  sell  the  property  to  Jeremiah 
Nottingham  for  sixteen  thousand  dollars;  that  plaintiff  was  to 
execute  a  deed;  that  Nottingham  was  to  give  a  mortgage  fox 
eleven  thousand  dollars;  that  the  remaining  five  thousand  dol- 
lars were  to  remain  unpaid  until  the  settlement  of  a  controversy 
between  plaintiff  and  a  Mr.  White;  that  the  deed  and  mortgage 
were  to  be  placed  in  the  hands  of  Mr.  Babcock  of  Oswego,  and 
to  be  by  him  retained  until  the  settlement  of  that  controyercfy, 
and  then  to  be  delivered  and  take  effect;  that  deed  and  mort- 
gage were  both  made  and  signed,  and  were  both  left  with  Not- 
tingham to  be  recorded  and  then  forwarded  to  Babcock;  that 
the  deed  was  recorded  and  then  sent  to  Babcock,  in  whoM 
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hands  it  remamed;  Noitmgliam  testified  that  he  had  nerer  ac- 
cepted the  deed.  A  deed  of  assignment  to  Nottingham,  in 
trust  for  the  payment  of  certain  debts,  was  shown,  whereby 
plaintiff  purported  to  grant  ''all  his  real  estate,  a  schedule 
whereof  was  declared  to  be  annexed."  The  schedule,  howeyer, 
embraced  other  property.  Verdict  for  plaintiff.  Defendant 
moyed  for  a  new  trial 

W.  C.  Noyea,  for  the  defendants. 

W.  Duer  and  B.  D,  Noxon,  for  the  plaintiff. 

By  Court,  Bbonson,  J.  It  was  necessary  for  the  plaintiff  to 
establish  on  the  trial  his  interest  in  the  subject  insured;  but  I 
find  nothing  in  the  ninth  condition  annexed  to  the  policy,  which 
made  it  necessary  for  him  to  state  the  nature  of  his  interest  in 
the  affidavit,  which  formed  a  port  of  the  preliminaiy  proofs. 
He  was  to  deliyer  a  particular  account  of  his  loss,  and  accom- 
pany the  same  with  his  oath.  He  stated  in  his  affidorit,  that 
the  flouring-mill  which  belonged  to  him,  and  which  was  insured, 
was,  on  a  specified  day,  totally  destroyed  by  fire,  and  that  his 
loss  and  danmge  by  reason  of  the  fire,  would  exceed  ten  thou- 
sand dollars.  This  seems  to  be  a  full  and  fair  compliance  wiiii 
that  part  of  the  ninth  condition  which  relates  to  this  question, 
and  I  think  no  criticism  upon  the  words  of  the  affidavit  would 
have  been  attempted,  had  it  not  been  for  the  question  which 
arose  concerning  the  conveyance  of  the  property  before  the  loas 
happened.  That  question  remains  to  be  considered  by  itself. 
The  objection  to  the  preliminaiy  proofs  was  properly  overruled. 

2.  There  is  no  foimdation  for  the  objection,  that  the  plaintiff's 
interest  in  the  mill  passed  by  the  trust  deed  to  William  P. 
Nottingham.  The  general  words,  ''all  my  real  estate,"  were 
plainly  qualified  and  restricted  in  their  operation,  by  the  refer- 
ence which  immediately  followed  to  "  a  schedule,"  in  which  two 
parcels  of  land  were  particularly  described,  and  the  Oswego 
property  was  not  mentioned.  It  would  be  doing  violence  to  the 
plain  intent  of  the  parties,  to  say  that  the  mill  passed  by  that 
deed. 

3.  The  deed  of  May  19,  1837,  to  Jeremiah  Nottingham,  pre- 
sents a  more  important,  though  not  a  very  difficult  question. 
If  the  grantor  do  not  intend  that  his  deed  shall  take  effect  untQ 
some  condition  is  performed,  or  the  happening  of  some  future 
event,  he  should  either  keep  it  himself,  or  leave  it  with  some 
third  person  as  an  escrow,  to  be  delivered  at  the  proper  time. 
If  he  deliver  it  as  his  deed  to  the  grantee,  it  will  operate  im- 
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tnediately,  and  mthont  any  referenoe  to  the  peKfoxmanoe  of  the 
condition,  although  such  a  result  may  be  oontiarjto  the  express 
stipiilation  of  the  parties  at  the  time  of  the  deHyeiy.  This  is 
one  of  the  cases  in  which  the  law  fails  to  giye  efEect  to  the  hon- 
•est  intention  of  the  parties,  for  the  reason  that  they  have  not 
adopted  the  proper  legal  means  of  accomplishing  their  object. 

But  this  case  does  not  come  within  the  rule.  There  was  no 
deliveiy  of  the  deed,  either  upon  condition  or  otherwise,  to  the 
grantee.  The  agreement  of  the  parties  was,  in  substance,  that 
tiie  deed  should  be  placed  in  the  hands  of  Mr.  Babcock,  until 
the  controYersy  with  White  should  be  settled,  and  then,  and 
not  before,  the  conveyances  should  be  delivered.  It  was  not 
necessary  that  the  word  escrow  should  be  used  in  making  tins 
snsangament.  The  intention  of  the  parties  was  suffieienily 
manifested  without  it:  CRark  v.  Oifford^  10- Wend.  310.  If 
Sabcock  had  been  present,  and  the  conveyances  had  been 
banded  to  him  at  that  time,  there  would  have  been  no  question 
«bout  it  And  although  absent,  if  the  deed  had  been  sent  to 
him,  with  the  proper  instructions,  by  the  hand  of  a  third  per- 
son, it  could  not  be  maintained  that  this  would  amount  to  a  de« 
livery  to  the  grantee. 

Now,  what  was  done  in  this  case?  The  deed  as  weU  as  the 
mortgage  was  left  in  the  hands  of  Nottingham  to  be  forwarded 
to  Babcock,  the  depositary.  It  was  not  put  into  the  hands  of 
the  grantee  to  keep,  but  merely  as  a  mode  of  transmission  to 
Babcock,  as  was  well  said  by  the  judge  on  the  trial.  There  was 
aeither  any  formal  delivery,  nor  any  intent  that  the  grantee 
should  take  it  as  the  deed  of  the  grantor.  Nottingham  received 
it,  not  as  grantee,  but  as  the  agent  of  the  grantor  for  a  special 
purpose;  and  I  see  no  good  reason  why  he  could  not  execute  that 
trust  as  well  as  a  stnmger.  He  did  execute  it  with  fidelity,  and 
the  deed  still  remains  with  the  depositary  agreed  on  by  the 
parties. 

The  fact  that  the  deed  had  been  recorded  was  only  prima 
facijR  evidence  of  a  delivery,  which  might  be  rebutted:  Jackson 
T.  Perkins,  2  Wend.  808.  What  would  have  been  the  conse* 
quence  had  Nottingham  conveyed  to  a  bona  fide  purchaser,  need 
not  be  considered  on  this  occasion. 

New  trial  denied. 


Beuvbbt  of  a  Dssd  as  an  Eaoaow  oan  not  be  made  to  the  grantee  or 

obligee  therein;  bat  in  all  snch  cases  the  condition  is  void,  and  the  delivery 

abeolote:  Worraa  v.  Afvnn,  5  N.  Y.  238;  Braman  v.  Bingliamj  26  Id.  491; 

LmoUm  V.  Soger,  11  Barb.  351;  Cocks  v.  Barker,  49  N.  Y.  110.    The  ezteal 
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«f  thii  nila»  it  Is  aftid,  however,  in  Braekett  r.  Bctmqf,  28  Id.  341,  is  limited 
by  this,  that  it  shall  apply  to  those  cases  only,  where  it  is  intended  that  the 
ooaveyance  shall  ultimately  take  effect  from  the  force  of  sach  deliTery,  with- 
out fcurther  act  on  the  part  of  the  grantor;  for  instance,  if ,  as  in  that  case,  a 
mortgage  deed  is  dellTered  with  the  understanding  that  it  is  to  be  exeonted 
by  a  farther  party,  the  grantee  to  whom  it  has  been  deliyered  may  treat  it 
as  an  escrow,  and  as  never  having  been  accepted  by  him,  in  case  the  third 
party,  who  should  have  joined  in  the  execution  of  the  conveysnoe,  does  not  do 
so.  In  People  v.  Boeiwiek,  82  Id.  447,  Campbell,  J.,  attempts  a  farther  re- 
striction, insisting  that  the  rule  applies  only  to  those  forms  of  deeds  which 
convey  an  estate,  and  not  to  those,  as  bonds,  which  confer  a  right  of  action. 
The  case,  however,  required  no  such  determination,  it  being  one  of  a  hood 
executed  by  several  sureties,  and  left  in  the  hands  of  a  co-surety  with  the 
understanding  that  it  should  not  be  operative  unless  the  signature  of  another 
designated  ptsrsonshould  be  obtained.  Thiswasclearly  thecaseofsn escrow,  and 
the  delivery  of  the  bond  by  the  surety  in  whose  hands  it  was,  to  the  obligee 
therein,  without  the  performance  of  the  tondition,  could  not»  of  course,  give  it 
validity.  Besides  it  is  exprassly  held  in  Cocke  v.  Barker,  suprci,  a  later  case,  that 
the  delivery  of  a  bond  as  an  escrow  could  not  be  made  to  the  obligee  therein. 
In  Bramcm  v.  Bingham,  supra,  the  court,  while  reoognlkUig  the  correctness 
of  the  decision  in  the  principal  case,  doubted  whether,  had  the  grantee 
therein,  in  a  contest  between  himself  and  the  grantor,  retained  the  deed  and 
claimed  the  delivery  to  have  been  absolute,  parol  proof  of  a  conditional  de> 
livery  must  not  have  been  excluded,  upon  the  ground  that  its  admission 
would  have  offered  too  prolific  an  opportunity  for  the  overthrow  of  titles  by 
parol  evidence.  The  delivery  of  a  deed  as  an  escrow  may  be  indicated  in  any 
manner;  it  ia  not  necessary  that  the  word  escrow  be  employed:  Nottbeck  v. 
Wilke,  4  Abb.  318,  all  citing  the  principal  case.  That  a  bond  can  not  be 
delivered  as  an  escrow  to  the  obligee  therein,  see  FoUff  v.  Cowgill,  32  Am. 
Dec.  49. 

Rboobdation  Raises  thi  Psbsumftion  07  DjELtvxBT:  Fryer  v.  Bocke^ 
feUer,  63  K.  Y.  273;  but  the  presumption  is  disputable:  Fan  Valen  v.  Schemer' 
horn,  22  How.  Pr.  419,  citing  principal  case;  Doe  ▼.  Jhtgan,  81  Am.  Deo. 
436,  note. 


Thompson  v.  Sloan  et  al. 

[23  WSHnSLL,  71.] 

Non  IS  NOT  Nbgotiablb  herb  unlsss  Payable  in  Monet,  or  what  can  ba 
judicially  noticed  as  equivalent  thereto.  Hence  a  note  made  hers,  bat 
payable  in  Canada  money,  is  not  here  negotiable. 

Wbttten  Aobeembnt  Merges  Antecedent  Dbclarationb  and  negotiations 
of  the  parties. 

Parol  Evidence  is  Admissible  to  Show  what  was  mesnt  by  the  terms 
''Canada  money"  used  in  a  promissory  note. 

Tbe  Meaning  or  Words  in  a  Particular  Part  or  the  Oountbt,  or  among 
certain  classes  of  men,  may  be  shown,  and  the  words  may  be  given  a  par- 
ticular signification  instead  of  the  one  generally  given. 

Assumpsit  on  a  note  made  and  dated  at  BufEsdo,  payable  in 
Canada  money,  and  indorsed  by  the  payees.    This  action  waa 
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igftinst  ihe  maken  and  indozBers.    Nonsuit  oidezed.    Flaintifl 
moved  for  a  new  trial. 

M.  FUlmore,  for  the  plaintiff. 

A.  Taber  and  J,  A,  Spencer ^  for  the  defendants. 

By  Courty  Oowsn,  J.  A  promiasoiy  note  must,  in  order  to 
come  within  the  statnte,  like  a  bill  of  ezohangey  be  payable  in 
money  only,  in  current  specie:  Bayley  on  Bills,  10th  Am.  ed. 
of  1836;  Eas parte  Imeson^  2  Boae,  225;  or  at  least  in  what  we  can 
judicially  notice  as  equivalent  to  money.  Acpordingly,  a  note 
payable  in  bills  of  country  banks:  Jones  t.  Falea,  4  Mass.  245;  in 
Pennsylvania  or  New  York  paper  currency,  current  in  Pennsyl- 
vania or  New  York:  Leiber  v.  Ooodrich,  5  Cow.  186;  in  notes  of 
the  chartered  banks  of  Pennsylvania,  though  the  note  was  made 
and  payable  in  the  state  of  Pennsylvania:  McCormickY,  TroUer^V^ 
Serg.  &  B.  94;  see  Cook  v.  SaUerlee,  6  Cow.  108  [16  Am.  Dec.  432] ; 
in  paper  medium:  Lange  v.  Kohne,  1  McCord,  115;  see  McClaHn 
V.  Nesbii,  2  Nott  &  M.  519;  or  in  cash  or  bank  of  England  notes: 
Ex  parte  Imeson,  before  cited,  2  Buck,  1,  S.  P.,  has  been  held 
without  the  statute.  The  farthest  we  have  gone  is,  to  say  that 
a  note  drawn  and  payable  here,  in  New  York  bills  or  specie, 
Keilh  V.  JtmeSy  9  Johns.  120;  or  in  bank  notes  current  in  the  ciiy 
of  New  York,  Judah  v.  Harris,  19  Id.  144,  is  negotiable.  In 
both  cases  the  court  went  on  the  ground  of  a  right  to  take  judi- 
cial notice  that  New  York  bills,  and  especially  bank  notes  cur- 
rent in  the  city  of  New  York,  were  customarily  considered  and 
treated  as  equivalent  to  specie.  And,  in  the  last  case  they  said, 
though  the  defendant  might  have  a  right  to  pay  with  foreign  bills 
current  in  the  city,  the  note  was  still  to  be  regarded  as  payable 
in  current  money. 

Admitting  that  the  note  in  question  imports  an  obligation  to 
pay  in  gold  and  silver,  current  in  Canada,  I  do  not  see  on  what 
principle  we  can  pronounce  it  to  be  payable  in  money,  within 
the  meaning  of  the  rule.  It  is  not  pretended  that  coins  current 
in  Canada  are,  therefore,  so  in  this  state.  As  gold  and  silver 
they  might  readily  be  received:  and  so  might  the  coin  of  any 
foreign  country,  Germany  or  Russia,  for  instance;  but  the  cred- 
itor might,  and  in  many  cases  doubtless  would,  refuse  to  receive 
them,  because  ignorant  of  their  value.  In  law  they  are  all  col* 
lateral  commodities,  like  ingots,  or  diamonds,  which,  though 
they  might  be  received,  and  be  in  fact  equivalent  to  money,  are 
yet  but  goods  and  chattels.  A  note  payable  in  either  would, 
therefore,  be  no  more  negotiable  than  if  it  were  payable  in  cat- 
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tie  or  other  specific  articles.  The  fact  of  Oanada  eoiiis  beiag 
current  here  is  not,  at  any  rate,  so  notoriotn  liiat  we  can  jndi* 
cially  notice  them  as  a  universally  customary  medium  of  pay- 
ment in  this  state;  and  if  not,  they  are  no  more  a  part  of  our 
currency  than  Pennsylvania  bank  bills:  Leiber  y.  OoodricK  be- 
fore cited.  Nor  do  I  perceive  in  the  case  any  proof,  or  ofbr  to 
prove,  tiiat  such  coins  were  of  xmiversal  currency. 

TMb  view  of  the  case  is  not  incompatible  widi  a  hill  or 
note  payable  in  money  of  a  foreign  denomination,  or  any 
otiier  denomination,  being  negotiate,  for  it  can  be  paid 
in  our  own  coin  of  equivalent  value,  to  wliicfa  it  is  always 
reduced  by  a  recovery:  Out.  on  Bills,  615,  616,  Am.  ed.  of 
1889;  Deberry  v.  DameUj  5  Yerg.  451.  A  note  payaUe  in 
pounds,  shillings,  and  pence,  made  in  any  country,  is  but  an- 
other mode  of  expressing  the  amount  in  dollars  and  cents;  and 
is  BO  understood  judicially.  The  course,  iberef ore,  in  an  aetion 
on  Budi  an  instrument  is  to  aver  and  prove  the  value  of  tite 
sum  ezprsssed,  in  our  own  tenderable  coin.  It  is  payable  in  no 
other:  Tide  Bayl.  on  Bills,  23,  Am.  ed.  of  1836,  and  tiie  cases 
there  cited.  Whereas  on  the  note  in  question,  Oanada  money, 
a  specific  article,  would  be  a  lawful  tender;  Oanada  coppers,  for 
aught  I  see,  and,  under  our  own  decisions,  bank  bills  commonly 
current  in  Oanada,  would  also  be  tenderable. 

Nor  is  it  necessary  to  deny,  tiiat  had  this  note  been  made,  in- 
dorsed, and  payable  in  Oanada,  it  would  have  been  negotiable. 
It  would  then  on  its  face,  have  been  payaUe  in  tiie  current  coin 
of  the  country  where  it  was  made.  The  objection  is,  tiiat  the 
note  was  made,  indorsed,  and  payable  here,  in  a  foreign  com- 
modity, which  tiie  payee  was  entitled  to  demand  specifically; 
and  to  reject  gold  and  silver  current  in  the  United  States.  It 
is  of  course  the  same  thing  under  the  extrinsic  evidence  ofEered 
by  the  plaintiff,  and  received  by  the  judge.  The  Oanadian  stat- 
ute merely  proved  what  coins  were  current  as  Oanada  money; 
which  could  not  be  recognized  as  the  money  of  this  country. 
In  the  light  of  that  proof,  the  note  must  be  read  as  necessarily 
payable  in  Oanada  money,  current  by  law  in  that  province.  It 
did  not  improve  tiie  case,  without  following  it  with  some  stat- 
ute making  that  money,  as  such,  current  here;  or,  at  least,  show- 
ing tiiat  it  was,  in  fact,  so  notoriously  current  among  us,  that  we 
should  be  entitled  to  take  judicial  notice  of  the  fact.  The  latter 
is  the  utmost,  that,  by  our  cases,  the  plaintiff  could  daim; 
tiiough  we  have  gone  farther  than  the  cases  decided  in  any  other 
state  or  country,  so  for  as  they  were  cited  on  the  argument,  or 
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hairecome  tinder  my  obeervatioiiy  except  a  case  in  Tennessee: 
Debeny  t.  Darnell,  5  Y&eg.  451.  The  instntment  was  pajaUe 
in  North  Carolina  notes  yet  hdd  n^fotiable.  In  MoGormich  t. 
Drotter,  I  fear  we  were  somewhat  jnsUy  critidsed  for  the  high 
groimd  on  which  we  had  placed  all  our  state  bills  in  KeUh  t. 
Jones.  At  any  rate,  Mr.  Justice  Dnncan  yeiy  truly  reminded 
ns  that  New  York  state  bills  had  depreciated  in  common  with 
thoee  of  Pennaylyania.  A  remark,  which  he  made  as  to  the 
note  in  that  case,  which  W&s  payable  in  PennsylTania  bills, 
woold,  I  apprehend,  be  neariy  applicable  to  our  own,  at  some 
gftages  of  our  currency,  viz.,  that  "  it  was  payable  in  more  than 
forty  kinds  of  pai)er  of  different  Talne." 

I3ie  evidence  offered,  that  the  makers  were  desirons  to  draw 
the  note  payable  in  Canada  bills,  which  the  plamtiff  refused, 
tended  to  prove  no  more  than  that  the  note  was  intended  to  be 
payable  in  Canadian  current  coin.  It  was,  therefore,  as  we 
have  seen,  irrelevant,  beside  being,  as  I  think,  inadmissiUe, 
because  it  was  direct  indep^ident  evidence  of  intention,  as  ex- 
plained by  the  parties  at  the  very  time  of  drawing  the  note. 
EvCTything  of  this  kind  which  the  parties  declared  was  merged 
by  the  written  agreement.  The  legsd  effect  of  a  written  agree- 
ment can  not  be  controlled  by  this  kind  of  evidence:  Creery  v. 
BoUy^  14  Wend.  26.  Nor,  in  general,  can  a  patent  ambiguity 
be  obviated  by  it:  See  Cowen  &  Hill's  Notes  to  1  Ph.  Ev.,  1884, 
1888,  et  seq,,  and  cases  there  cited.  I  speak  of  the  confessions 
or  declarations  of  the  parties,  which  go  to  show  what  they  meant 
by  the  words  used  in  the  vmting.  I  do  not  deny  that  in  such  a 
case,  a  resort  may  be  had  to  collateral  circumstances :  Per  Bayley , 
J,,m'8ndU%r,  Doeexdem.  EarlofJeney^  2Brod.  &B.  553;  1  Ph. 
Ev.,  Cowen  &  Hill's  ed.,  546,  note  957,  p.  1899  et  seq.;  Pevssch  v. 
Dickson,  1  Mason,  9, 11.  The  cases  of  CoIct,  Wendell,  8  Johns. 
116,  and  Ely  v.  Adams,  19  Id.  813,  were  mentioned  to  us  on  the 
argument.  I  much  doubt  whether  the  latter  case  can  be  under- 
stood as  confficting  at  all  with  the  distinction  I  have  mentioned. 
In  the  former,  it  was  doubtful  which  of  two  subjects  mentioned 
in  the  vmting,  the  parties  intended  to  refer  to,  and  the  judge  at 
the  dronit,  received  evidence  of  the  form  in  v?hich  the  plaintiff 
desired  the  contract  should  be  written,  and  to  which  the  de- 
fendant assented.  It  was  written  in  a  different  form,  which 
made  it  ambiguous  on  its  face.  Yet  the  verdict  was  sustained 
on  motion  for  a  new  trial,  and  an  opinion  expressed  that  the 
evidence  was  proper.  The  ambiguity,  though  patent,  laybe- 
tvreen  two  objects  only,  and  the  decision  may  be  sustained  by  a 
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class  of  authorities  which  make  such  cases  an  exception:  Vide 
Cowen  &  Hill's  Notes  to  1  Phil.  1388, 1392.  The  ambigaity 
was  not,  in  its  own  nature,  nnexplainable;  and  the  only  difficulty 
is  on  the  kind  of  proof.  There  was,  however,  as  the  conrt  re- 
marked, enough  appearing  on  the  face  of  the  paper  itself  to 
remove  the  doubt.  The  case  is  sustainable  on  that  ground,  even 
if  the  contemporaneous  declarations  were  improperly  received. 

But  in  the  case  at  bar,  extrinsic  evidence  of  the  kind  offered 
by  the  defendants  was,  I  think,  admissible  to  prove  that 
Oanada  money  meant,  in  general  mercantile  xmderstanding  at 
BufEalo  and  its  vicinity,  Canadian  bank  bills,  and  not  specie, 
whether  we  regard  the  words  used  in  the  note  aa  prima  facie 
importing  current  Canadian  coin,  or  as  ambiguous  on  their  face; 
in  other  words,  leaving  it  doubtful  whether  they  meant  current 
Canadian  coin  or  bank  notes.  Such  evidence  was  not  necessary, 
if  what  I  have  said  as  to  the  legal  effect  of  the  words  be  correct, 
and  was  therefore  irrelevant,  and,  in  that  view,  inadmissible. 
But  suppose  I  am  mistaken  in  saying  that  this  note  was  not 
negotiable  as  being  payable  in  the  legal  money  of  the  province, 
then  it  was  competent  to  prove  the  customary  meaning  of  the 
words.  The  cases  are  quite  numerous,  that  though  the  mean- 
ing of  a  word  be  perfectly  well  settied  in  general  language,  yet 
if  a  secondary  meaning  has  been  affixed  to  it  in  conmiercial  usage, 
in  a  certain  region  of  country,  or  among  certain  classes  of  men, 
this  may  be  shown;  and  when  the  proof  is  clear,  the  use  of  the 
word  in  that  region,  or  among  those  men,  carries  into  the  con- 
tract the  signification  thus  established.  The  general  rule  is 
clear,  and  hardly  calls  for  a  quotation  of  books:  Vide  Cowen  & 
Hill's  notes  to  1  Ph.  Ev.  1409,  1412,  and  the  cases  there  cited; 
and  if  a  word  of  known  general  signification  may  be  thus  quali- 
fied, it  is  difficult  to  perceive  how,  without  a  violation  of  the  very 
principle  on  which  this  is  allowed,  we  can  refuse  the  same  sort 
of  testimony  to  clear  up  a  doubtful  word.  The  latter  would 
seem  to  be  a  less  violent  exception  to  the  rule,  which  requires 
that  language  shall  have  an  effect  according  to  its  general  im- 
port. 

It  is  supposed  that  a  patient  ambiguity  is  more  stubborn  than 
a  direct  and  clear  expression.  This  conclusion  is  sought  to  be 
derived  from  the  famous  rule  of  Lord  Bacon,  which  declares 
patent  ambiguities  nnexplainable.  I  had  occasion,  in  a  late 
case.  Fish  v.  Hubbard's  Adm'rs,  21  Wend.  651,  to  show  that 
the  rule,  in  its  general  sense,  had  seldom,  if  ever,  been  acted 
upon,  ckud  never  should  be  so  applie  .  as  to  preclude  collateral 
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oiroomstances  in  explanation  of  doubtful  words  or  pliraseSy 
which,  when  explained,  are  found  to  be  significant  and  opera- 
tiye  of  themselves.  This  was  also  sufficiently  shown  in  Colpoyi 
Y.  Colpoys,  1  Jacob,  451.  Usage  is  one  of  the  most  commoa 
circumstances  receivable  for  the  purpose  of  such  explanation. 
It  is  from  this  that  we  derive  our  general  knowledge  of  lan- 
guage, which  knowledge  can  not  be  made  the  only  test,  without 
assuming  judges  and  jurors  to  be  familiar  with  words  and 
phrases  applicable  to  eveiy  employment  of  life  in  different  sec- 
tions of  the  coxmtry,  and  indeed  in  foreign  countries. 

It  is  obviously  as  necessaiy  to  ascertain  the  provincial  mean- 
ing of  words,  through  witnesses  who  are  acquainted  with  their 
signification,  as  to  translate  a  foreign  language  through  a  sworn 
interpreter.  Abbreviations  of  words  are  often  used,  generally 
of  known  import;  but  sometimes  entirely  ambiguous,  not  to  say 
absolutely  obscure.  Such  was  the  word  mod  in  the  will  of  Nol- 
lekens,  the  sculptor.  But  its  meaning  was  collected  through 
the  medium  of  witnesses  skilled  in  the  trade  of  the  testator,  and 
from  proof  of  the  surrounding  circumstances.  In  that  case,  too, 
direct  evidence  of  intention,  viz.,  the  declarations  of  the  testator 
of  what  he  intended  to  bequeath,  and  to  whom,  made  by  him  to 
his  female  attendant  in  his  sickness,  was  overruled:  Ooblet  v. 
Beechey,  3  Sim.  24,  more  fully  reported  in  Wigr.  on  Extr.  Ev. 
139  et  seq.;  and  see  Bite  v.  The  Stale,  9  Yerg.  357,  381. 

The  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial,  is 
denied. 


Papeb,  to  bb  Kbootiable,  must  be  payable  in  money  i  OhryiUry,  Benoitf 
43  K.  Y.  212;  Hinneman  ▼.  Romnback,  39  Id.  101.  So  a  draft  payable  al 
Vicksbnrg  in  current  bank  notes  is  not  negotiable:  LUUe  v.  Phenix  Bankl  2 
Hill,  427.  The  reference  in  the  instnunent  was  clearly  to  state  bank  notes; 
bat  in  Pardee  y.  Fish,  60  K.  Y.  270,  an  instrument  payable  in  current  bank 
notes,  was  held  nevertheless  negotiable,  the  reference  beiog  to  the  notes  an- 
thorized  by  the  government  as  currency. 


People  ex  bel.  Bishop  v.  Kingston  and  Mm- 

DLETOWN  TUBNPIEE  RoAD   GOMPANY. 

[S8  Wbnobl^  193.] 

NoB-moB. — ^Franchises  are  granted  upon  condition  that  they  shall  be  duly 
executed;  and  a  neglect  to  perfonn  the  terms  of  the  patent  or  charter  U 
a  ground  for  its  repeal  by  sdre  facias, 

Hon-pekfobuanob  of  thb  Ck>NDrnoB8  ow  an  Act  of  Inoorpobatiom  is 
per  se  a  misuser,  that  will  forfeit  the  grant  at  common  law. 
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Tmaotauxtcm  ov  CaBn>iiioH8  SmBSQUKm  la  Bzousb),  if  it  k  impoaifalr 

or  beoomes  impoadble  by  a«t  ol  Gkid. 
CoNDUxoir  PBacEDKHT  Rbquxbbd  of  a  CoBPORAnoN  mnrt  be  parfonned 

before  the  franchiee  vetta. 
Qmcs  n  Fobvbited,  if  ibe  officer  aoli  oontmry  to  the  natiire  and  daij  of 

hia  office,  or  refoaaa  to  act  at  all;  and  if  tiie  office  is  granted  by  patatt» 

the  offioer  noAy  be  taxnad  oat  by  §dre/aeia§, 
SV^mncruBi  of  Otficb  Abisbi  either  from  abaaer,  noii-iiaeE^  or  xefnaaL 
CoiODXTiON  SUBSBQITXBT  AS  WSLL  AS  PBSOBDBNT  mvat  be  obaerved  l^  %. 

corporation,  or  ita  charter  will  be  forfeited.    Every  ezpieaa  conditi<m> 

will  be  deemed  material  while  it  remains  on  the  statate  book. 
Faxlubx  of  TuBNracx  Ck>BFOBATiov  TO  CoNSTKuor  ns  BoAD,  is  per  as- 

»  misiiaer,  forfeiting  the  frandiiaee  conferred. 
Luanras  Gbantkd  to  Tumstikr  CoRPOttAnon  under  the  geoaral  tnn^ik» 

aot»  is  evidenoe  of  the  completioQ  of  the  road,  ao  aa  to  wamat  the  erao* 

tion  of  toll-gates,  bat  it  is  not  condasLve  of  the  completion  of  the  road 

in  an  action  in  the  nature  of  a  quo  warranto. 

SUBSTAimAL    PKBFOBICANOB  AOOO&DIVO   TO  THX    IMTXHT  OF   THX    CHABTBa 

is  all  that  is  required  of  a  corporation;  alight  departarea  are  orerlooked. 
OotLBOnNO  Tolls  bsfobs  vsdsq  Authobubd  to  do  so,  ob  GoixBomro  or 

Excnas  of  the  amoaats  antharized,  ia  a  grooad  for  fodeitiBg  a  franrhiasb 
FoBFBiTUitB  OF  Ohb  Frawohtsi  will  not  forfeit  another  not  dependent  apon 

it. 
ExTBNiaoN  BT  LxoiELATUBB  OF  ToEB  FOB  Ck>]iFLEnNo  a  road  doea  not 

bar  an  information  in  respect  to  a  part  of  the  road  completed  before  the 

passage  of  the  act. 
Waivxb  of  Causbb  of  FoiBFBiTVBa  is  not  preeomed  from  the  passage  of 

a  statate  giving  a  tompike  corporation  an  extension  of  time  in  whidi  to 

complete  its  road. 
Statutb  Cokstrttbd,  and  held  to  authorize  the  charging  of  ^Ua  for  the 

fall  distance  between  two  turnpike  gates,  though  a  lesa  dtstaace  was 

traveled  by  the  person  of  whom  toll  was  demanded. 

JjvFOBMATiON  filed  at  Jazmaiy  term,  1889,  by  the  attorney-gen- 
eral, in  ihe  nature  of  a  quo  warranto,  in  ^hich  it  was  alleged  thai 
defendant  usniped  the  liberties,  pziyilegee,  and  franohiaea  of 
being  a  body  politic  and  corporate,  by  the  name  of  the  Kings- 
ton and  Middletown  turnpike  ro^d  company,  etc.  Defendant 
pleaded  statute  of  February  17, 1831,  under  which  it  was  incor- 
porated; also  statutes  of  May  5, 1834,  amending  their  act  of  in- 
corporation and  giying  them  three  years  additional  time  in 
which  to  complete  their  road;  also  that  on  Julj  18,  1834,  a 
license  issued  by  the  goTemor  autiiorizing  defendant  to  erect 
gates;  that  afterwards  other  portions  of  the  road  were  completed 
and  licenses  issued  by  the  goyemor  authorising  the  eseotion  of 
additional  toll-gates;  that  on  May  13, 1836,  the  company  was 
by  the  legislature  granted  an  extension  of  time  tQl  November  1, 
1889,  for  the  completion  of  the  road;  that  twenty-fiye  miles  of 
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tte  load  weze  completed  and  onlj  eleven  miles  further  xemaLoed 
to  be  finidied.  The  attorney-general  filed  thirtf  repUeatioiifi. 
The  first  six  showed  that  the  eleven  miles  constmeted  prior  ta 
Jnly  1»  1834,  were  not,  nor  was  the  bed  or  arch  of  the  road  of 
the  width  xeqiiired  in  the  act  of  incorporation,  nor  was  the  road 
bedded  with  stone,  gzarel,  or  other  hard  substance,  nor  faced 
with  gnvyel  or  broken  stone,  nor  ditched  on  each  side,  nor  for- 
nished  with  a  fender  or  nuUng,  nor  provided  with  mile-stonea 
or  goide-posts,  as  provided  in  sach  act.  Six  replications  of  like 
purport  were  interposed  with  respeot  to  the  second  part  of  the 
turnpike  alleged  to  be  constmeted,  and  six  more  with  reference 
to  the  third  part;  then  six  more  replications  were  pat  in  of  tha 
same  paxx>ort,  except  that  each  applied  to  the  whole  twenfy-fiva 
miles  of  the  road  constnicted.  The  twenty-fifth  repIioati<m  al- 
l^gttd  the  collecting  of  tolls  before  licensed  to  do  so;  the  twentj- 
sixth  to  the  thirtieth  each  stated  the  collection  of  tolls  after  tha 
lieense  issued,  bnt  in  excess  of  the  amounts  permitted  by  law. 
The 'defendants  demurred  to  the  replications. 

ff.  M,  Bomeyn  and  M,  T.  Reynolds^  tor  the  defendants. 

WWm  EiaUf  aUamey-general^  and  8.  Stevens,  for  the  people. 

By  Court,  Nblbov,  G.  J.  It  is  contended  that  the  matters  set 
forth  in  the  several  replications  of  the  attorney-general,  are  not 
causes  of  forfeiture  of  the  corporate  privileges  of  the  defendants, 
and  that,  therefore,  the  replications  are  no  answers  to  the  plea. 
The  first  twenty-four  contain  matters  which,  if  true,  show  a 
iMlure  to  perform  six  separate  and  distinct  conditions  annexed 
to  the  grant,  specifying  particularty  the  nature  of  each.  The 
remaining  relocations  will  be  noticed  hereafter.  The  question 
for  the  present  will  be,  whether  this  breach,  or  neglect  to 
comply  with  any  or  all  the  requirements  of  the  charter,  shall 
work  a  forfeiture  either  by  statute,  or  at  common  law.  The- 
statute  2  B.  S.  483,  sec.  39,  provides  for  the  filing  of  an  informa- 
tion against  ^  corporate  body,  whenever  it  shall,  1.  Offend 
against  any  of  the  provisions  of  the  act  or  acts,  creating,  altering, 
orrenewing  such  corporation;  or  2.  Violate  the  provisions  of  any 
law,  by  which  such  corporation  shall  have  forfeited  its  charter 
by  misuser;  or  3.  Whenever  it  shall  have  forfeited  its  privil^gea 
and  franchises  by  non-user;  or  4.  Whenever  it  shall  have  done, 
or  omitted  any  acts  which  amount  to  a  surrender  of  its  corporate 
rights,  privileges,  and  franchises;  or  5.  Whenever  it  shall  exer^ 
dse  any  frandiise  or  privilege,  not  conferred  upon  it  by  law. 

It  has  been  strongly  urged  for  the  defendants,  that  the  two 
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first  daoseSj  though  apparently  declaratoiy  of  two  separate 
grounds  of  forfeiture,  should  be  read  together;  and  that  the 
offenses  against  the  provisions  of  the  act,  creating  the  oorpoia* 
tion,  as  specified  in  the  first,  the  same,  as  the  violation  of  any 
of  the  provisions  of  law,  as  specified  in  the  second,  must  be 
such  as  will  work  a  forfeiture  by  misuser  in  terms,  in  order  to 
justify  the  filing  of  the  information.  This  is  supposed  by  the 
defendants'  counsel  to  have  been  the  substance  of  the  act  of 
1826,  Sess.  L.,  p.  450,  sec.  7,  from  which  these  provisions  were 
taken.  But  on  a  reference  to  that  act,  it  v^ill  be  found  other- 
wise: the  two  separate  grounds  are  as  distinctly  marked  there  as 
here.  The  seventh  section  provides,  that  in  case  the  president, 
directors,  and  company  of  any  corporation,  shall  at  any  time 
ofiEend  against  any  of  the  provisions  of  the  act  or  acts  of  incor- 
poration, or  against  the  provisions  of  any  law  by  which  such 
company  shall  have  forfeited  its  charter  by  misuser,  etc.,  it  shall 
be  the  duty  of  the  attorney-general,  to  prosecute,  etc.,  and  ob- 
tain judgment  that  such  corporation  be  dissolved.  Both  stat- 
utes obviously  intended,  that  corporations  should  fulfill  tiie 
conditions,  and  perform  the  duties  enjoined  by  the  fundamental 
law  of  their  creation,  as  the  terms  upon  which  to  enjoy  their 
privileges.  The  principle  is  not  new;  it  has  been  always  so  held 
at  common  law  as  fundamental.  Lord  Holt  said,  in  London  GUy 
V.  Vanacre,  1  Ld.  Baym.  498:  '^  All  franchises  which  are  granted, 
are  upon  condition,  that  they  shall  be  duly  executed,  according 
to  the  charter  that  settles  their  constitution:  and  that  being  a 
condition  annexed  to  the  grant,  the  citizens  can  not  make  an 
alteration:  but  if  they  neglect  to  perform  the  terms  of  the  pat- 
ent, it  may  be  repealed  by  scire  facias,'*  The  principle  is  so 
thoroughly,  and  firmly  fixed  in  the  law  of  corporate  bodies,  that 
I  need  do  no  more  than  refer  to  some  of  the  authorities.  A 
non-performance,  therefore,  of  the  conditions  of  tiie  act  of  in- 
corporation, is  deemed  per  se  a  misuser,  that  will  forfeit  the 
grant  even  at  common  law;  and  hence,  if  the  reading  of  the  stat- 
ute claimed,  be  conceded,  it  would  not  change  the  legal  efifect: 
12  Mod.  271;^  Cruise,  tit.  Franchise,  sec.  79;  J.  in  Heaner. 
Bogersy  9  Bam.  &  Cress.  577.  Being  pleaded,  however,  Will- 
cocks  on  Corp.  334;  Ang.  &  Ames  on  Corp.  610,  and  cases 
there  cited. 

But  granting  this  to  be  the  general  principle,  the  question  still 
oomes  up  for  consideration,  what  depuiiure  from  the  provisions  of 
the  charter  will  work  a  forfeiture  ?    Shall  every  omission  or  non- 

1.  Londtnr.  Vtmaen, 
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pexf  ormance  of  a  condition  of  the  grant  have  this  efiEect  ?  Though 
the  proceeding  by  information  be  against  the  corporate  body,  it 
is  the  acts  or  omissions  of  the  individual  corporators,  that  are 
the  subject  of  the  judgment  of  the  court.  The  powers  and 
privileges  are  conferred,  and  the  conditions  enjoined  upon  them; 
ihey  obtain  the  grant,  and  engage  to  perform  the  conditions:  and 
when  charged  with  a  breach,  I  do  not  perceive  any  reason  against 
holding  them  accountable  upon  principles  applicable  to  an  indi- 
vidual to  whom  valuable  grants  have  been  made  upon  conditions 
precedent  or  subsequent.  As  to  him,  performance  is  indispen- 
sable to  the  vesting  or  continued  enjoyment.  If  a  feoffinent  be 
made  of  lands  upon  condition  of  paying  rent,  building  a  house, 
or  planting  an  orchard,  and  a  failure  to  perform,  the  feoffor  may 
enter.  So  if  an  office  be  granted,  a  condition  is  implied  that  the 
party  shall  faithfully  execute  it,  and  for  neglect  the  grantor  may 
discharge  him:  1  Bac.  629;  15  Wend.  291;'  1  Id.  888;'  3  Id.  498;* 
13  Id.  530.* 

Placing  cor]x>rate  grants  upon  this  footing,  there  can  be  no 
gieat  difficulty  in  ascertaining  the  principles  that  should  govern 
conditions  annexed  to  them.  The  analogous  cases  of  individual 
conditional  grants  vnll  give  the  rule.  In  these  a  reasonable  and 
substantial  performance  according  to  the  intent  of  the  grantor 
is  required:  Shep.  Touch.  133;  15  Wend.  291.  In  cases  of  con- 
ditions subsequent,  if  impossible  to  be  performed,  or  rendered 
impossible  by  the  act  of  God,  the  grantee  is  excused  and  the 
estate  is  absolute:  2  Bac.  676,  tit.  Condition;  Shep.  Touch.  133, 
157.  So  if  waste  be  committed  by  a  stranger,  it  shall  not  be  a 
breach  of  the  condition  of  the  lease:  2  Bac.  652.  The  whole  law 
on  the  subject  will  be  found  reasonable;  and  nothing  is  required 
but  what  is  within  the  means  and  ability  of  the  party  to  compjy 
with.  It  is  emphatically  so  with  respect  to  corporators;  for  we 
all  know  the  nature  of  the  conditions  in  their  charters  depend 
very  much  upon  themselves;  they  usually  settie  the  terms  of  the 
giant,  and  therein  consult  their  own  as  well  as  the  public  inter- 
ests. The  acceptance,  also,  is  voluntcuy,  and  must  be  uncondi- 
tional: Willcocks  on  Corp.  31,  and  cases  there  cited.  This  view 
of  the  case  of  conditions  subsequent  in  acts  of  incorporation,  is 
confirmed  by  the  settied  doctrine  in  respect  to  those  which  are 
precedent.  There,  as  in  the  case  of  individual  grants,  the  condi- 
tion must  be  first  performed  before  the  franchise  vests :  IQ  Johns. 
187 ,•»  9  Cow.  194;*  9  Wend.  878, 879;'  15  Id.  127;"  AngeU  &  Ames, 

1.  Livimgttont  t.  Kvi^^tton.  B.  Bank  of  Auburn  y.  Aikim, 
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879.  Even  where  the  corporation  undertakes  to  enforce  a  con-^ 
tested  claim  or  title  in  a  court  of  justice,  performance  of  a  condi- 
tion precedent,  if  any  exists,  must  be  either  admitted  or  proredr 
because  being  essential  to  its  existence,  the  proof  must  be  given, 
before  a  suit  can  be  maintained  in  the  corporate  name.  Now,  I 
am  not  aware  of  any  ground  that  can  warrant  us  in  distinguish- 
ing between  the  materiality  or  the  legal  effect  of  conditions  pre- 
cedent and  subsequent;  or  that  would  exact  the  performance  of 
the  one  as  a  condition  of  corporate  being,  and  not  of  the  other; 
ihe  same  authoriiy  prescribed  both,  and  we  are  to  presume  for 
good  and  wise  ends.  Neither  has  the  statute  authorizing  tii» 
filing  of  informations  against  corporations  made  any  such  dis- 
tinction, as  has  already  been  seen:  2  B.  S.  483,  sec.  39.  We 
oould  not,  tiierefore,  make  one,  were  we  so  disposed. 

One  strong  ground  for  regarding  the  conditions  in  these 
grants  in  the  same  light  as  in  cases  of  private  individuals,  is^ 
that  they  are  mainly  obtained  with  a  view  to  private  interests. 
I  admit  the  public  interests  are  often  thereby  promoted;  and 
that  this  is  the  chief  inducement  to  the  grant  on  the  part  of  th» 
legislature.  But  most  of  them  are  sought  for,  from  consider- 
ations of  private  gain,  and  which,  more  or  less,  enter  into  tiie 
grant  of  every  private  company.  In  this  respect  they  differ 
from  public  corporations,  which  are  but  the  investment  of  a 
body  of  citizens  with  municipal  authority  for  the  better  govern- 
ment of  a  place.  The  corporators  have  no  private  interest  in  the 
matter.  The  former  are  but  individuals  stipulating  for,  and  ac- 
cepting the  grant  upon  certain  terms  for  their  own  benefit.  The 
acceptance  implies  an  undertaking  to  perform  them;  and  to  neg- 
lect or  refuse  is  a  fraud  upon  the  legislature. 

In  further  illustration  of  the  sort  of  neglect  of  duties,  which 
are  imposed  by  the  grant  of  a  franchise,  or,  in  other  words,  the 
misuser,  that  will  work  a  forfeiture,  we  may  refer  to  a  class  of 
cases  arising  out  of  the  forfeiture  of  officers,  lliese  cases  are 
not  all  strictiy  analogous,  because  the  duties  enjoined  are  not  so 
definite  and  accurately  prescribed  as  in  cases  of  corporations; 
but  they  will  serve  as  illustrations.  It  is  laid  down  as  a  general 
principle,  that  if  an  officer  acts  contrary  to  the  nature  and  duty 
of  his  office,  or  refuses  to  act  at  all,  he  forfeits  it;  and  if  granted 
by  patent,  he  may  be  turned  out  by  scire  facias:  5  Bac.  210,  212, 
tit.  Offices  and  Officers;  9  Co.  50,'  98;'  for  in  every  grant  of  an 
office,  there  is  an  implied  condition  that  the  grantee  will  dil* 
igently  and  faithfully  execute  the  duties  of  it.    Lord  Coke  says» 

1.  EaH  qf  Shrewsbuiy'g  com.  2.  Sir  Gmrge  BeputM  CMt. 
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in  the  Earl  of  SkrewAwn/s  case,  9  Coke,  50,  that  there  aere  three 
causes  of  forfeiture:  1.  Abuser;  2.  Non-ueer;  and  3.  Refusal. 
The  £rst  is  where  the  sheriff  or  jailer  permits  a  Toluntaiy  escape, 
or  abuses  the  prisoners,  etc. ;  or  a  forester  or  parker  cuts  wood, 
unless  for  necessary  brush.  The  second,  where  the  officer  is 
<u>nceined  in  the  administration  of  justice,  or  of  the  common- 
wealth, and  neglects  to  attend  upon  his  duties;  and  the  third, 
where  he  is  bound  to  attend  upon  request,  and  refuses;  in  either 
ease  the  office  is  forfeited.  Sickness  is  an  excuse;  but  in  th^ 
case  of  a  searcher  of  a  port,  voluntaiy  absence  when  search 
should  be  made,  is  not:  Cro.  Car.  491.^  And  Lord  Holt  held 
that  the  voluntary  absence  of  a  recorder  of  Ipswich,  he  holding 
4t  public  office,  was  cause  of  forfeiture,  though  no  inconvenience 
ensues:  2  Ld.  Baym.  1237.'  Mr.  Hawkins  doubts  this,  but 
adds  that  he  who  so  far  neglects  a  public  office  as  plainly  to  ap- 
pear to  take  no  care  of  it,  should  rather  be  immediately  dis- 
placed than  the  public  be  in  danger  of  auffBring  damage:  1 
Bawk.  311,  b.  1,  c.  67,  sec.  1.  Lord  Mansfi^d,  in  .Sea;  v.  Wella  Cor- 
poraiion,  4  Burr.  2004,  said,  thata  general  neglect,  or  refusal  to 
attend  the  duties  of  a  puUic  office,  is  a  reason  of  forfeiture,  a 
determined  neglect,  or  willful  refusal,  but  a  single  instance  of 
omitting  to  attend,  when  no  particular  business  was  expected, 
nor  in  fact  happened,  is  a  very  different  case.  It  is  said  that  one 
negligent  escape  by  a  sheriff  is  not  cause  of  forfeiture;  but  that 
one  voluntary  escape  is;  so  of  two  or  more  negligent  escapes: 
5  Bac.  210;  4  Burr.  2007.  Thus  it  will  be  seen  that  the  fran- 
chise of  an  offioe  held  upon  the  implied  condition  of  diligently 
and  faithfully  executing  the  duties  belonging  to  it,  may  be  for* 
leited  by  general  neglect,  or  willful  refusal  to  perform.  The  in- 
gredient of  a  bad  or  corrupt  motive  need  not  enter  into  the 
cause;  it  is  enough  if  the  duty  is  neglected,  or  designedly 
emitted. 

The  hardship  of  exacting  from  corporations  a  fulfillment  of  all 
the  requirements  of  the  charter,  has  been  urged  upon  us;  but 
the  appeal  is  made  to  the  wrong  forum.  That  is  a  question  to 
be  settled  with  the  legislature  that  prescribed  them.  It  is  not 
for  courts  to  say  one  condition  is  material,  and  must  be  per- 
formed on  pain  of  forfeiture;  and  another  is  unimportant,  and 
may  be  dispensed  with,  or  enforced  by  indictment  or  pecuniary 
penalty.  Where  shall  we  draw  the  line?  The  statute  makes 
no  such  distinction;  if  corporations  offend  against  ''any  of  the 
provisions  of  the  act  or  acts  creating"  them,  the  information  m^y 
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be  filed,  and  judgment  of  ouster  rendered:  2  B.  S.  483,  sec.  39; 
Id.  485,  sec.  49.  Besides,  the  hardship  is  no  greater  than  in 
the  case  of  indiiidnal  grants,  inhere  in  a  court  of  law  nothing 
short  of  performance,  or  the  act  of  God,  or  of  the  grantor,  will 
excuse  the  forfeiture.  While  this  rule  is  steadily  enforced 
against  them,  I  do  not  perceive  how  we  can  deny  its  application 
to  the  case  of  a  private  association  of  individuals.  If  the  con- 
dition is  onerous  and  unessential  to  the  purposes  of  the  charter, 
relief  is  plain,  and  at  hand;  the  legislature  will  repeal  it. 
While  it  remains  on  the  statute  book,  we  are  to  presume  it  was 
deemed  material  by  those  who  had  a  right  to  judge  of  the 
matter,  and  should  be  enforced.  I  speak  now  of  express  condi- 
tions; where  they  are  implied,  and,  of  course,  undefined,  except 
by  construction  of  law,  a  more  indulgent  consideration  may  w^ 
be  given;  we  are  not  then  tied  down  to  the  letter  of  the  statute. 
Their  materiality  to  the  great  end  of  the  institution  may  be 
regarded,  and  enter  into  the  judgment  of  the  court. 

The  remedy  by  repeal  being  thus  plain  and  easy*  I  am  unable 
to  appreciate  the  force  of  the  appeal  on  the  ground  of  hardship, 
even  if  properly  made  to  us.  I  desire  to  treat  these  institutions 
with  all  reasonable  indulgence,  consistent  with  the  express  in- 
junctions of  the  law.  Under  prox)er  regulations,  they  are  often 
eminently  useftd  instruments  in  the  hands  of  cititens  to  promote 
valuable  and  meritorious  enterprises,  public  and  private;  and 
at  an  early  day,  and  even  at  this  time,  none  more  so  than  those 
instituted  to  construct  our  public  thoroughfares,  or  less  gainful 
to  the  corporators.  But  their  usefulness,  as  well  as  public  favor, 
depends  upon  an  honest  and  faithful  fulfillment  of  the  duties 
they  have  assumed.  It  is  the  neglect  of  these,  the  failure  to 
live  up  to  the  fundamental  law  of  their  being,  that  has  mainly 
contributed  to  the  doubt  as  to  the  wisdom  of  their  creation,  and 
the  disfavor  with  which  they  are  now  regarded  by  many.  Their 
own  as  well  as  the  public  interests  will  be  best  consulted  by 
holding  them  to  a  strict  accotintability.  The  terms  and  condi- 
tions of  their  grant  being  settled  and  accepted,  they  ought  not 
to  be  allowed  to  act  beyond  its  scope  and  end,  nor  come  short 
of  it.  Within  this  line  of  duty,  their  acts  should  be  liberally 
expounded,  and  indulgently  regarded  both  by  the  courts  and  the 
public. 

For  the  above  reasons,  I  am  of  opinion  that  the  true  con- 
struction of  the  statute  authorizing  proceedings  against  corpo- 
rations by  information,  imposes  the  penalty  of  forfeiture  on 
failinre  to  perform  any  express  condition  annexed  in  the  act  of 
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tnoorpoxation;  that  it  is  a  misuser  within  the  meamng  of  the 
forty-ninth  section,  and  would  be  so  regarded  even  at  common 
law,  as  a  fundamental  rule  in  respect  to  corporate  bodies;  and 
applying  this  principle  to  the  issue  upon  the  first  twenty-four 
replications,  it  follows  that  the  people  are  entitled  to  judgment, 
unless  concluded  by  the  license  of  the  goTemor.. 

The  thirfy-second  section  of  the  general  turnpike  act,  2  B.  S. 
587,  provides,  that  as  soon  as  the  company  shaU  have  completed 
their  road  or  any  ten  miles  thereof,  they  shaU  give  notice  to  the 
governor,  who  shall  appoint  three  discreet  freeholders  not  inter- 
ested, to  view  the  road  and  report  to  him,  in  writing,  whether 
the  same  is  completed  in  a  workmanlike  manner,  according  to 
the  requisitions  of  the  law:  Sec.  33.  If  they  report  in  the  af- 
firmative, he  shall  grant  a  license  to  permit  the  erection  of  so 
many  gates  on  the  road  as  shaU  be  sufficient  to  collect  the  tolls 
authorized  by  law.  It  is  insisted  that  this  report  and  license 
are  conclusive  upon  the  people  (even  in  this  direct  proceeding 
to  inquire  into  the  matter);  that  the  road  has  been  made  agree- 
ably to  the  terms  of  the  charter;  that  the  question  is  res  judicata, 
and  that  the  only  ground  for  setting  up  a  misuser  to  work  a  for- 
feiture, is  a  subsequent  default  as  to  repairs,  etc. 

After  the  best  consideration  I  have  been  able  to  bestow  upon 
the  question,  I  am  inclined  to  think  the  construction  insisted  on 
would  give  to  the  clause  an  effect  beyond  the  intent  of  the  leg- 
islature. It  appears  to  me  the  object  was  simply  to  afford  rea- 
sonable evidence  of  the  completion  of  the  work,  before  the  ex- 
action of  toll  should  be  allowed;  for  this  purpose,  the  license 
is  conclusive  in  favor  of  the  company,  but  not  equivalent  to  a 
general  judgment  on  a  writ  of  quo  warranlo.  The  proceeding  is 
ex  parte  in  respect  to  the  people;  it  does  not  contemplate  a  con- 
tested trial,  where  the  whole  matter  would  be  brought  out  for 
discussion  and  adjudication.  True,  the  governor  may  in  some 
respects  be  regarded  as  representing  the  public  interest,  but  his 
power  and  duty  end  in  the  appointment  of  the  freeholders — it 
is  made  upon  an  ex  parte  application  of  the  company,  without 
even  the  security  arising  from  an  opposing  interest.  It  seems 
to  me  it  would  be  an  unsound  as  well  as  unsafe  construction  of 
the  statute,  under  the  circumstances,  to  give  to  the  report^  the 
freeholders  the  high  and  conclusive  effect  claimed.  I  am  there- 
fore of  opinion  that  the  people  are  entitied  to  judgment  upon 
the  demurrer  to  the  first  twenty-four  replications,  with  the  ex- 
ception of  the  fifth,  eleventh,  seventeenth,  and  tweniy-third, 
which  are  not  well  pleaded.    The  facts  as  averred  do  not  show 
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^^  snflkient  oertaintj  that  the  road  iras  so  conatmeted  in  acny 
part  of  it  as  to  reqniTO  a  fender. 

I  faaTe  said  that  the  vrhole  law  on  'Uie  subject  of  perfai'juanee 
of  conditions  precedent  or  sobseqnent  is  reasonable,  and  within 
the  ability  of  the  company  to  perform.  A  substaniaal  perform* 
ance  according  to  i2ie  intent  of  the  charter  is  all  that  is  required. 
Under  the  issues  presented,  this  will  be  a  question  on  the  triaL 
If  such  a  performance  is  shown,  the  defendants  will  be  entitled 
to  the  verdict.  The  law  in  respect  to  individual  grants  on  con- 
dition will  afford  familiar  principles  to  guide  the  court  and  jury. 
Slight  departures  are  overlooked.  The  leaning  of  the  law  is 
against  the  party  claiming  the  forfeiture;  and  if  the  &ihir8  is 
«uch  as  can  not  be  disregarded  in  a  court  of  law  ux>on  setUed 
principles,  and  has  arisen  from  mistake  or  accident,  the  legisla- 
ture will  apply  the  remedy.  They,  and  not  the  court,  possesa 
the  dispensing  power. 

The  demurrer  to  the  remaining  six  replications,  I  am  of  opin- 
ion, m  also  not  well  taken.  The  first  replication  alleges,  that 
the  company  erected  gates  and  collected  toll  before  ihe  license 
of  the  governor  was  procured,  and  the  others,  that  after  the 
license  more  toll  was  demanded  and  received  than  was  allowed 
by  law.  Either  is  an  infraction  of  an  express  provision  of  the 
act  of  incorporation,  and  therefore  wiiliin  the  mischief  of  the 
fitatute  authorizing  the  information  as  already  expounded.  It 
was  atgued,  that  admitting  the  toll  had  been  taken  in  violation 
of  the  charter,  still  it  would  only  forfeit  that  franchise,  and  not 
all  the  franchises  conferred.  The  rule  at  the  common  law  is, 
that  if  the  franchises  are  not  dependent  upon  each  other,  the 
misuser  of  one  does  not  forfeit  all:  Cruise,  306,  tit.  Franchise, 
sec.  86;  Finch,  165;  and  our  statute  may,  I  think,  admit  of  a 
construction  to  a  similar  effect:  2  B.  S.  463,  sees.  89,  48.  But 
the  distinction  is  not  worth  contending  for  here;  the  charter 
would  be  worse  than  useless  to  the  company  without  this  priv- 
ilege. The  right  is  so  vital,  and  connected  with  the  enjoyment 
of  the  grant,  that  a  severance  ought  not  to  be  permitted.  It 
would  be  unreasonable  to  enforce  the  burden  imposed  upon 
the  company,  after  ousting  them  of  the  only  coimtervailing 
benefit;  they  would  not  have  assumed  the  one  without  the  en- 
joyment of  the  other,  and  they  should  be  deemed  inseparaUe. 

It  was  urged  that  the  time  for  completing  the  road,  as  ex- 
tended by  the  act  of  1836,  had  not  expired  when  the  informa- 
tion was  filed,  and  therefore  this  proceeding  is  presnatore.  But 
the  plea  avers  the  construction  and  finishing  of  twenty-i 
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•ol  the  line,  as  a  part  of  the  defendants'  title  to  the>fHMfiflhifleB 
-cLumed.  This  is  therefore  a  yeiy  material  aTerment/  and  must 
he  maintained.  It  is  properly  met  and  OTerthrown  by  the  repli- 
-cations.  It  is  too  late  for  the  defendants  now  to  say  they  have 
^longer  time  to  comply  with  the  requirements  of  the  charter.  The 
fitachises  claimed  and  exercised,  according  to  the  plea,  depend 
upon  the  completion  of  the  twenty-five  miles. 

It  is  further  urged  that  the  legislature  confirmed  the  road  as 
•constructed,  by  the  act  of  1836  (the  act  erf  1834  passed  befove 
4Uiy  {Mirt  of  it  was  made),  extending  the  time  to  complete  it. 
They  haT«  not  done  so  in  express  terms,  and  I  am  unable  to  per- 
-oeiTe  any  such  impUed  intent,  in  any  of  its  provisions:  9  Wend. 
882,  383,  384.» 

It  is  made  a  jmint,  that  the  six  last  replications  should  have 
-concluded  to  the  country;  but  as  they  set  up  new  matter  in  an- 
-swer  to  the  plea,  and  which  went  to  overthrow  it,  they  properly 
•concluded  with  a  verification.  The  defendants  were  entitled  to 
opportunity  to  answer  by  rejoinder  if  they  could. 

It  was  also  said  that  the  demurrer  to  the  five  last  replications 
mainly  intended  to  raise  and  settle  the  construction  of  the 
«ct,  whether  the  rate  of  tolls  shall  be  in  proportion  to  th^  dis- 
tance actually  traveled,  or  shall  be  determined  by  the  distance 
l)etween  the  gates  as  located.  The  latter,  I  am  of  opinion,  is 
•ctBoily  the  rule  intended  by  the  act:  Stat.  1881,  p.  49,-  sec.  6. 
By  the  section  referred  to,  ilie  company  may  erect  the  gates  at 
tmch  places  as  they  see  fit;  but  they  can  demand  only  "  the  fol- 
lowing rates  of  toll  for  every  ten  miles,  and  in  the  same  propor- 
tion for  a  shorter  distance,"  etc.  This  clause  refers  to  the  dia- 
ionce  between  the  gates;  if  that  be  five  miles,  the  corporation 
may  demand  hall  toll;  if  it  be  two  and  a  half  miles,  they  may 
demand  a  quarter  toll,  and  so  in  pro{K)rtion:  1  Cai.  182.  There 
may  be  some  ground  for  doubt  whether  the  gates  can  be  placed 
more  than  ten  miles  apart;  but  as  the  places  for  the  erection  of 
;gates  are  left  at  the  discretion  of  the  company,  I  am  inclined  to 
think  the  subsequent  clause  does  not  necessarily  restrict  the 
power  conferred  in  this  respect. 

I  iEun  accordingly  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  on  the  demurrer  to  all  the  replications  except  the  fifth, 
•eleventh,  seventeenth,  and  twenty-third,  and  as  to  those  thai 
the  defendants  are  entitled  to  judgment;  and  that  leave  to  amend 
on  the  usual  terms  should  be  given. 

Mr.  Justice  Bbonbon,  concurred. 

1.  PtopU  ▼.  JfonJhattMi  C«» 
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Mr.  Jnstioa  Oowen  dlMented  from  the  opinion  delivered  by  Judge  Nelaon. 
He  was  of  the  opinion  that  the  award  made  by  the  oommiasionen  and  tiie 
lioense  therein  ianied  by  the  gOTemor,  were  in  the  natore  of  an  adjudicaticBi 
that  the  tampike  had  been  oonstnicted  in  the  manner  reqidred  by  law,  and 
estopped  the  people  from  now  showing  any  deficiency  in  such  oonstructioii. 
He  also  thought  that  the  statute  of  May  13,  1896,  extending  until  Korember 
1,  1839,  the  time  for  completing  the  road,  was  a  perfect  answer  to  the  infor- 
mation; that  such  statute  excused  the  non-completion  of  the  road,  and  oper- 
ated as  a  renewal  and  confirmation  of  defendants'  charter,  even  though  other 
grounds  for  its  forfeiture  existed  than  the  non-completion  of  the  road;  and 
that  the  demanding  or  taking  of  excessive  tolls  was  not  a  ground  of  forfeiture, 
unless  slleged  to  have  been  done  knowingly,  wrongfully,  or  in  breach  of  trust. 

NoN-ooMPLiAKCB  BT  A  GoHPOBATiON  with  the  requirements  of  its  artidea 
of  incorporation  or  of  its  charter  will  be  cause  for  forfeiture  of  its  franchiae: 
People  V.  WtUer/ord etc.  Co.,  2  Keyes,  330;  S.  C,  3  Abb.  App.  Dec.  584;  People 
V.  FishkiU  etc.  Co.,  27  Barb.  452;  and  a  non-user  of  the  frsnchise  would  have 
the  same  effect:  Biaedl  v.  Mie^gan  etc.  R.  B.  Co.,  22  N.  Y.  268.  So  of  an 
abuse  of  the  franchise:  People  v.  Britlol  etc.  Co.,  23  Wend.  242;  and  for  an 
abuse  the  forfeiture  is  not  partial,  so  as  to  apply  to  that  part  of  the  fraDohise 
only  which  has  been  abused,  but  the  forfeiture  is  of  the  entire  franchise:  Id. 
But  all  that  is  required  of  a  corporation  is  a  substantial  performance;  a  trifling 
variation  from  the  requirements  of  the  charter  will  not  forfeit  the  franchise: 
Thompson  v.  People,  23  Id.  583;  People  v.  WUliameburgh  etc  Co.,  47  N.  Y. 
593,  all  citing  principal  case.  Abuse  of  corporate  franchises  works  a  forfeit- 
ure thereof,  but  not  of  the  lands  or  chattels  of  the  corporation:  State  Bank 
V.  State,  12  Am.  Dec.  234.  The  jurisdiction  to  deolsre  the  forfeiture  seems 
to  be  at  law,  and  not  in  equity:  Soeietg  v.  Morris  Canal  Co.,  21  Id.  41;  At" 
tomeif-ffeneral  v.  Stevens,  22  Id.  526. 

RxoooKiTiOK  OF  THB  ExiSTXvos  OF  A  GoRPOBATiON  by  the  State  will  nol 
waive  a  cause  of  forfeiture  of  its  franchise:  People  v.  Rsnsselaer  Ine.  Co.,  98 
Barb.  334;  Green  v.  Seymour,  8  Sandf.  Ch.  291;  People  v.  HUladeUe  etc  Cb., 
83  Wend.  259. 


Bowman  v.  Teall  and  Teall. 

[23  WZHDSLL,  906.] 

AooBPTAVOB  OF  QooDS  FROM  CoMMOV  Oabbisb,  or  giving  directions  or  ex- 
eroising  dominion  over  them,  is  no  bar  to  an  action  for  negligence,  bnl 
may  be  given  in  evidence  in  mitigation  of  damages. 

Oaubb  of  Action  can  not  be  Discharobd  by  plaintiff  by  anything  short  of  a 
release,  or  acceptance  of  something  in  satisfaction. 

Dblat  of  Common  Carrier  bt  Water,  is  excused  by  freezing  of  canal  or 
river;  but  he  is,  nevertheless,  bound  to  exercise  at  least  forecast  in  an- 
ticipating the  obstruction,  in  attempting  to  overcome  it,  and  in  aooom* 
plishing  the  transportation  as  soon  as  it  ceases  to  operate. 

Request  to  Charge  that  one  of  several  matters  constitutes  a  good  defense, 
where  each  would  not  do  so,  may  be  disregarded  by  the  judge. 

Case  for  negligence  of  defendants  in  transporting  salt  frozn 
New  York  to  Albany.  The  defendants  received  the  salt  on  De- 
cember 2,  1836,  on  a  lake  boat  at  New  York.    By  the  aid  of  a 
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steamboat,  it  was  worked  up  as  far  as  Catsldll,  and  left  in  charge 
of  some  person  employed  by  the  master.  On  December  28,  the 
plaintiff  and  one  of  defendants  were  at  CatskiU  and  saw  the  salt. 
The  plaintiff  told  one  Barlow,  that  he  and  TeaU  were  going  to 
Hudson  to  sell  the  salt;  and  that  he  (Barlow),  if  he  did  not 
hear  from  plaintiff  before  the  ensuing  Monday,  should  remove 
the  salt  from  the  boat  and  store  it.  On  Saturday  night  the  boat 
sprung  a  leak,  and  Barlow  took  out  and  stored  the  salt.  After- 
wards he  removed  it  to  another  place,  where  it  wasveiy  seriously 
damaged  by  a  freshet.  The  contract  for  transporting  the  salt 
was  made  November  20,  1836.  Evidence  was  given  to  show 
negligence  in  starting  the  salt  from  New  York,  and  also  in  not 
getting  the  boat  from  Catskill.  There  was  also  evidence  to  re- 
but negligence.  The  defendants  asked  that  the  jury  be  in- 
structed: 1.  That  if  plaintiff  received  the  salt,  or  exercised  do- 
minion over  it  at  Catskill,  he  could  not  recover;  2.  That  if 
plaintiff  told  Barlow  to  store  the  salt,  if  he  did  not  hear  from 
him  on  or  before  Monday,  defendants  were  not  liable.  These 
instructions  were  denied.  Verdict  for  plaintiff.  Defendants 
moved  for  a  new  trial. 

S.  Stevens,  for  the  defendants. 

S.  Duicher^jun.j  and  L  HarriSy  for  the  plaintiff. 

By  Court,  Cowen,  J.  The  first  four  {K)int8  made  by  the  de- 
fendants' coimsel  relate  mainly  to  the  finding  of  the  jury  on  the 
question  of  negligence.  It  must  be  taken  that  this  question  was 
properly  submitted  to  them,  and,  on  the  evidence,  most  cer- 
tainly we  should  not  interfere  with  the  verdict,  even  if  the 
present  motion  were  founded  on  a  case;  but,  depending*  as  it 
does  on  a  bill  of  exceptions,  the  points  in  respect  to  weight  of 
evidence  have  no  application.  The  remark  at  the  conclusion  of 
the  fourth  point  insisted  on  by  the  counsel  for  the  defendants, 
that,  if  the  plaintiff  accepted  the  salt  on  the  boat  stopping  at 
Catskill,  the  defendants  are  not  liable,  is  correct,  if  there  had 
then  been  no  negligence.  What  the  judge  did  with  the  question 
in  that  view,  the  bill  does  not  state;  of  course,  we  must  pre- 
sume that  he  submitted  it  to  the  jury,  that  being  most  favor- 
able for  the  defendants. 

The  only  two  points  which  can  be  raised  relate  to  the  suo- 
oessive  requests  to  charge:  1.  That,  if  the  jury  believed  the 
plaintiff  received  the  salt  or  exercised  any  dominion  over  it,  or 
gave  any  direction  at  Catskill,  concerning  it,  this  defeated  the 
action;  and  2.   That,  if  they  believed  Bowman  told  Barlow  to 


664  Bowman  v.  Teall.  [New  York; 

store  the  salt,  as  testified  by  him,  that  would  have  the  effe<st  to 
defeat  the  plaintiff.  Both  requests  were  founded  on  principles 
which  are  entirely  false.  The  acceptance  of  the  salt  at  Cats- 
kill,  taken  in  the  abstract  would  not,  as  I  hare  already  inti- 
mated, discharge  the  defendants.  To  have  that  effect,  it  must 
haye  been  accepted,  or  in  other  words,  taken  out  of  the  defend- 
ants' custody  by  the  plaintiff,  in  the  fall  or  winter,  and  before 
any  cause  of  action  had  arisen,  by  reason  of  any  negligence 
which  may  be  supxxTsed  imputed  to  the  defendants  by  the 
verdict.  The  request  for  instructions  should  therefore  have 
Men  thus  restricted.  Nothing  is  better  settled  than  that,  after 
an  injury  has  been  committed,  the  cause  of  action  can  not  be 
discharged  by  any  act  of  the  plaintiff  short  of  a  release/  or  ac- 
ceptance of  something  in  satisfaction.  By  receiving  the  salt 
even  in  the  spring,  .the  damages,  I  admit,'  would  have  been  miti- 
gated to  the  extent  of  its  then  value,  which  at  best  could  not 
have  been  much,  after  its  having  been  subjected  to  the  action  of 
a  winter  freshet.  This  distinction  occurs  eveiy  day  in  trover  and 
trespass  de  bonis  asportaiiSy  where  the  goods  have  been  delivered 
to  and  accepted  by  the  plaintiff  after  the  conversion  or  tort  has 
been  committed.  Baylvt  v.  Usher;  4  Moo.  ftP.  790  (S/  O.,  im- 
perfectly reported^  7  Bing.'  153'),  is  still  nearer  in  point. 
That  was  trespass  on  the  case  for  a  wrongful  distress,  where  the 
property  had  never  been  removed;  but  the  plaintiff  had  the  free 
use  of  it,  and  it  was  finally  restored  to  him  before  suit  brought. 
Yet  the  action  was  held  to  lie.  Bbsanquet,  J.',  4  'Moo.  &  P; 
791,  792,  adverted  to,  and  applied  the  general  principle.  He 
said,  "  a  right  of  action  once  vested  can  only  be  destroyed  by  a 
release  under  seal,  or  by  the  receipt  of  tomething  in  satisfaction 
of  the  wrong  done;  and,  therefore,  the  tenant  does  not  waive 
his  right  of  action  for  an  excessive  distress,  though  he  enter 
into  a  written  agreement  with  his  landlord  respecting  the  sale 
of  the  effects  seized."  The  latter  had  before  been  held,  in  so 
many  words,  by  the  king's  bench:  WUloughJby  v.  Bdckhoiise,  4 
Dow.  &  By.  639;  S.  C,  2  Bam.  &  Cress.  821.  And  this  latter 
case  was  but  a  repetition  of  what  the  chief  baron  had  held  at  a 
previous  term  of  the  same  year,  a.  d.  1824:  Sella  v.  Edare,  8 
Moore,  461;  S.  C,  1  Bing.  401.  Yet  in  the  last  case  the  dam- 
ages were  very  trifiing,  only  one  shilling,  as  the  jury  found. 

The  principle  was  fully  considered  in  WfHoxighby  v.  Backhouse. 
Bayley,  J.,  said  there  was  no  such  thing  as  a  man's  waiving  his 
right  of  action,  when  once  a  wrong  had  been  committed.    AJid 

1.  Bayli»$  t.  Fiiktr, 
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it. may  indeed  be  asked  who  ever  heard  of  aacli  a  thing  being 
held  ?  Now  it  will  be  seen  that  if  the  lesmed  judge  had,  in  the 
-case  at  bar»  charged  as  he  was  at  first  desired  to  do,  the  jtoy 
might  have  been  entirely  cnt  off  from  the  consideration  of  two 
important  questions:  one,  whether  the  defendants  had  been 
guilty  of  n^ligence  in  not  transporting  the  salt  to  Albany;  and 
the  otiier,  as  to  n^ligence  in  the  manner  of  their  causing  it  to 
be  stored  for  the  winter,  if  Barlow  be  taken  as  having  acted  for 
them.  The  freezing  of  our  canals  or  rivers  has  indeed  been 
held  such  an  intervention  of  the  vis  major ^  as  excuses  the  delay 
of  the  common  carrier  by  water.  But  still  he  is  bound  to  exer- 
cise at  least  ordinary  forecast  in  anticipating  the  obstruction;  to 
exert  the  proper  means  for  overeoming  it;  and  to  exercise*  due 
diligence  in  accomplishing  the  transportation  so  soon  as  it 
oBBBee  to  operate.  <  In  the  mean  time,  he  must  not  be  guilty  of 
negUgenoe  in  taking  care  of  the  article  detained.  Indeed,  these 
obligations  are  not  questioned. 

But  none  of  the  matters,  in  the  form  proposed,  would  have 
been  adnussible  even  in  mitigation  of  damages.  The  proposi- 
tion was,  that  an  acceptance  or  exercise  of  any  dominion  over, 
or  giving  any  directions,  would  cut  off  all  right  of  recovery. 
Now  the  exercise  of  dominion  or  giving  directions  might  be  acts 
of  a  very  equivocal  character,  as  in  truth  they  were  here,  when 
viewed  in  the  light  of  Barlow's  testimony.  The  plaintiff  might 
have  been  speaking  for  himself,  or  for  one  of  the  defendants,  the 
latter  still  having  the  salt  in  their  charge;  or  he  might  have 
been  speaking  from  that  interest  which  every,  prudent  owner 
. would  feel  in  having  a  perishable  article  well  taken  care  of,  al- 
though'it  might  be  at  the  risk  of  anotiier.  Interference,  by  ex- 
ercising dominion  or  giving  directions,  might,  under  circum- 
stances, be  evidence  of  an  acceptance,  but  never  an  acceptance 
of  itself.  And  this,  too,  is  an  answer  to  the  second  call  for  in- 
structions, which,  indeed,  is  very  nearly  identical  with  the  first. 
To  have  made  either  available  in  mitigation,  it  should  have  pro- 
posed acceptance  for  that  purpose  alone. 

Even  if  the  introductory  part  of  the  first  call  for  instructions, 
viz.,  an  acceptance  in  the  abstract,  would  have  been  a  full  de* 
lense,  thee&ct  of  the  request  to  have  it  submitted  to  the  jury 
was  destroyed  by  this  being  complicated  with  other  alternatives 
nincb  followed  in  the  same  proposition.  The  request  should 
have  been  to  submit  the  naked  question  of  acceptance;  not  that, 
or  one  of  several  other  matters  inadmissible.  A  request  to 
charge  that  one  of  several  matters  makes  a  good  defense,  where 


666  Bank  of  St.  Albans  v.  Gilliland,  [New  York, 

each  would  not  do  so,  may  be  siinplj  disregarded  by  the  judge^ 
though  any  one  of  the  matters  would,  of  itself,  be  sufficient. 
He  would  rightly  prefer  to  submit  the  latter  to  the  jury,  as  I 
presume  he  did  here,  with  the  requisite  limitations  of  time  and 
circumstance. 

Another  answer  is,  to  my  mind,  equally  satisfactory  on  both 
points,  viz.,  that  the  equivocal  testimony  of  Barlow,  on  the 
point  of  any  acceptance  at  all,  if  it  amounted  to  anything,  was 
so  completely  overcome  by  that  of  Strong  and  Elton,  as  to  de- 
mand that  tiie  point  should  be  withheld  from  the  jury.  Had 
they  found  an  acceptance,  I  am  quite  sure  we  must  have  set 
aside  the  verdict  as  against  the  weight  of  evidence. 

A  new  trial  must  be  denied. 


A  BiOHT  OF  AonoN  OAir  bb  Dkbotxd  only  by  releaae,  or  by  aooepttng 
something  in  aatiafaotion:  ChriiticmKn  v.  Liv^ard,  3  Bobertoon,  290;  Me» 
Knight  v.  Dunlop,  5  N.  T.  544;  Hancock  ▼.  Palmer,  17  Abb.  338;  Howe  v. 
Oiwego  and  Sjfracuae  R.  R,  Co,,  56  Barb.  126;  but  where  an  action  ia  for  the 
carrying  away  of  goods,  acceptance  of  the  goods  from  the  party  who  has 
been  guilty  of  the  asportation  will  restrict  to  a  recovery  of  damages:  Dculep 
V.  Crowley,  5  Lans.  304;  and  if  the  action  is  for  a  oonrersion,  a  return  of  the 
goods  and  resumption  of  dominion  by  the  owner  will  limit  the  recovery  to 
nominal  damages:  AfcCormkk  v,  Penn,  Cent  R,  R.  Co,,  80  N.  T.  363;  all 
citing  principal  case.  In  Connecticut  the  rule  is  more  lax;  there  a  receipt, 
given  in  fuU  of  all  demands,  may  be  pleaded  in  bar  of  an  action,  though  not 
under  seal:  Tucker  v.  Baidtoin,  33  Am.  Dec.  384,  and  note. 

F&BEZUYG  OF  A  Watkbwat  is  an  act  of  Qod,  which  excuses  failure  of  per- 
formance of  a  contract  of  transportation  thereon:  Worth  v.  Edmonds,  5S 
Barb.  43;  but  the  carrier  must  exercise  care  and  diligence  with  respect  to 
property  intrusted  to  him,  when  its  transportation  is  arrested  by  such  oause, 
and  will  be  responsible  if  because  of  his  failure  to  provide  proper  protection, 
perishable  articles,  such  as  potatoes,  in  his  custody,  are  destroyed  by  the  oold:* 
Wing  V.  New  York  etc,  R,  R.  Co,,  1  ffilt.  243. 


Bane  of  St.  Albans  v.  Gilliland  et  al. 

[33  WxNmLL,  811.] 

DxoLARATiONS  OF  A  PARTNER  that  a  uotc  made  and  indorsed  in  the  firm 
name,  was  accommodation  paper,  and  was  transferred  by  him  for  his  per- 
sonal benefit,  ought  not  to  be  received  in  evidence  against  the  indorsees. 

All  the  Partners  are  Liable  on  a  Note  indorsed  in  the  firm  name,  though 
transferred  by  one  partner  for  his  individual  benefit,  if  it  ia  sued  upon  by 
an  indorsee  who  shows  that  he  acquired  it  before  matarity  and  for  value. 

RiOEiviNO  A  Note  in  Satisfaction  of  a  Precedent  Debt,  and  without  re- 
course, makes  one  a  purchaser  for  value.  The  rule  is  otherwise  if  the 
precedent  debt  is  not  canceled  nor  satisfied. 
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AjBSUiiPSiT  on  a  note  made  bj  J.  and  J.  Baymond,  payable  to 
John  L.  Gilliland  &  Co.,  and  indorsed  in  their  name  to  Bul- 
lock, Lyman  &  Co.,  "who  indorsed  to  James  Mowatt,  who  in- 
dorsed to  bearer.  The  last  two  indorsements  were  without  re- 
course. This  action  was  against  John  L.  Gilliland  and  William 
Baymond,  who  constituted  the  firm  of  John  L.  Gilliland  &  Co. 
John  Baymond,  being  sworn  as  a  witness,  testified  to  drawing 
the  note  in  the  name  of  his  firm  at  the  request  and  for  the  accom- 
modation of  William  Baymond,  who  stated  that  he  wanted  to  use  it 
for  his  own  benefit;  that  Gilliland  was  then  in  Europe,  and  thai 
he,  John,  lent  the  note  to  William,  for  the  latter's  personal  ben- 
efit. The  plaintiff  was  then  required  to  show  the  consideration 
for  the  note.  Plaintiff  then  proved  that  Bullock,  Lyman  &  Co., 
being  indebted  to  plaintiff  in  the  stun  of  twelve  thousand  dol- 
lars, transferred  the  note  in  full  satisfaction  of  such  indebted- 
ness, and  that  the  debt  was  canceled.  The  judge  charged  the 
jury  that  defendants  were  entitled  to  a  verdict.  The  jury  having 
found  as  instructed,  the  plaintiff  moved  for  a  new  trial. 

S.  SievenSy  for  the  plaintiff. 

Jf.  T,  Rej/nolds,  for  the  defendants. 

By  Court,  Nelson,  C.  J.  If  an  objection  had  been  taken  to 
the  declarations  of  William  Baymond,  one  of  the  defendants,  as 
to  his  object  in  prociuing  the  note,  and  the  intended  use  of  it, 
I  think  they  should  have  been  excluded,  as  the  effect  was  to 
enable  him  to  manufacture  evidence  to  defeat  an  action  against 
himself.  This  is  fundamentally  wrong.  The  fact  that  the  note 
was  procured,  and  passed  away  for  his  individual  liabilities, 
should  have  been  shown  by  otiier  proof.  The  whole  defense 
rested  exclusively  upon  his  own  declarations.  If  this  were 
sanctioned,  the  party  might  always  qualify  the  legal  effect  of 
the  making  or  indorsement  of  a  paper  in  this  way.  Even  as  the 
case  stands,  I  doubt  if  the  proof  went  far  enough  to  let  in  the 
defense;  there  is  no  evidence  of  the  actual  transfer  by  William 
Baymond  for  his  individual  purpose,  which  should  have  been 
affirmatively  shown. 

But  conceding  the  evidence  to  have  been  competent  and  suffi- 
cient, I  am  of  opinion  the  plaintiffs  were  still  entitted  to  the 
verdict.  The  evidence  undoubtedly  threw  upon  them  the  bur* 
den  of  proving  that  they  received  the  note  in  the  usual  course  of 
business,  and  for  value.  This  they  did,  as  it  came  to  them  be- 
fore maturity,  and  in  extinguishment  of  a  subsisting  indebted- 
ness. 
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We  hsre  freqaently  held'that  receiving  a  note  for  a  pxeeedeut 
debt  18  not  receiving  it  for  value  within  meroantile  usage:  9(^ 
Johnsi  687;'  12  Wend.  487;*  S.  0.,  14  Id.  67;*  16  Id.  659;'  aee 
also  13  East,  185,  n.,-^  9  Bam.  &  OreBS.  208;'  Byles  on  Bills  of 
Ikoh.  20;  bat  here  was  something  more.    The  note  was  taken 
in  satisfaction  of  the  indebtedness,  without  reeotorse,  and  the 
debt  discharged,  importing  that  it  was  raceived  at  the  risk  of 
the  holder,  and  that  unless  available  in  his  hands,  he  loses  the 
demand.    He  has,  therefore,  trusted  to  the  credit  of  the  papera 
as  effectually  as  if  he  had  parted  with  the  securities  of  third 
persons  at  the  time,  having  discharged  the  personal  resjKmflabil- 
ity  of  the  (uriginal  debtors.    This  prindide  has  been  repeatedly^ 
recognized  and  acted  upon,  though  perhi^  never  expressly  ad- 
judicated in  this  court:  20  Johns.  646,  Woodworth,  J. ;  9  WeiuL 
174.' 

It  was  said  on  the  argument,  that  if  the  plaintifib  fail  by 
reason  of  the  defense  here  set  up,  the  originiJ  indebtedneoa 
would  revive,  and  ihey  be  placed  in  as  good  a  situation  as  be- 
fore; but  that  is  an  assumption  against  the  fair  import  of  the 
case;  for  if  the  note  was  taken  without  recourse,  and  in  extin- 
guishment of  the  debt,  it  is  gone.  Upon  such  a  state  of  facta 
we  are  not  at  liberty  to  say  the  debt  would  certainly  reviye,  and 
it  would  be  unjust  to  deprive  the  plaintifi  of  their  seoority  upon 
a  mere  speculation  as  to  the  revival  or  posBibility  of  another 
remedy. 

New  trial  granted;  costs  to  abide  event. 


The  inslixiatioii  of  the  N«w  York  oonrta  haa  heen  against  an  ezftenaioQ  of 
the  dootrlne  of  the  pxindpal  <Baae,  that  the  TeoeLYing  a  note  in  aatiafaction  of 
a  precedent  debt  and  without  reoourae,  conatitatea  a  valuable  oonaideration, 
auoh  as  will  admit  the  holder  to  the  protection  of  the  roles  devised  by  law  in 
fiiYor  of  bona  fidt  holders  of  negotiable  paper.  Thns  in  Qfpwr  v.  Mfen^  e 
fiarbw  447,  it  is  held  th*i  a  areditor  who  received  a  note  in  payment  of  an 
aooonnt,  which  he  then  balanoed,  waa  not  a  hma  fidt  holder  for  a  valoable 
consideration;  and  see  Slairin  v.  Kelly^  36  K.  T.  Snper.  Ct.  370.  And  so  if  a 
note  Lb  deposited  as  collateral  security  for  an  existing  indebtedness,  no  snch 
consideration  has  passed:  Fatrtngkm  v.  Fkmikfori  Bank^  81  Barb,  190;  mad 
it  was  held  in  Stewart  v.  Smalls  2  Id.  566,  that  to  invn^  the  mle  of  the 
principal  case,  the  precedent  debt  which  waa  dischaiged,  must  have  been  of 
aome  value;  it  will  not  soffioe  that  all  recourse  waa  abandoned  against  a 
debtor,  against  whom,  because  of  his  insolvency,  such  recourse  waa  valudeas. 

Then,  for  the  rule  of  the  principal  case  to  apply,  there  must  be  more  than 
a  *  nominal  payment;  all  recourse  must  be  abandoned  agamst  the  debtor^ 


1.  CoddtngUm  v.  Bajf;  8.  0.,  11  Am.  Deo.  8A3.    4.  Bwdfh  v.  ^m  £Mm. 
.3.  J^ftri  T.  Morton,  6.  Soiwmani  v.  Bmik  ^f- 

a.  14  Wend.  675.  6.  De  LaChoMmttUr.Bmiikm/ 

7.  WardeU'V.BowM* 
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(iriuitefver  tiie  oatcome  on  the  note;  or  aome  aaoority  for  the  paynunt  of  ifa» 
dUbiomst  have  been  soneiMlered.  This  done,  a  vakiabla  ooDsidflmtiDnhas 
been  paid:  Tradef'a  Baiak  t.  Bradner^  43  Barb.  392;  Ifew  York  Marbled  Inm 
Workt  T.  SnM,  4  Daer,  777;  BrowA  v.  LecmU,  31  N.  T.  114.  It  has  alM 
been  held  that  snrrenderuig  a  debtor's  own  note,  though  the  remedy 
npon  the  original  debt  remains,  is  such  a  sarreoder  of  a  seonrity  as  wiU 
be  a  Tslnable  consideration.  This,  however,  is  considered  by  the  courts 
merely  as  a  point  settled  by  anthority^,  and  not  by  principle  i  Phaux  Jnsi  Co* 
T.  Chmreh,  59  How.  300;  81  K.  T.  228.  In  most  of  these  cases,  Coddipgtom 
▼.  Asy,  20  Johns.  637$  S.  0.,  11  Am.  Dea  842;  9  Id.  268,  is  refervbd  to 
with  aa  approbatiim  which  is  denied  to  the  prindpal  case.  In  the  ite^'Uk 
Ba^  ▼•  Cod^ngton^  9  Am.  Deo.  268,  will  be  foond  a  dicunion  of  the  sobject 
what  consideration  must  be  paid  to  constitute  a  bona  fidt  holder  of  negoti* 
able  paper.    See  also  i^tm^ro  v.  Lyilt^  31  Id.  585. 

Ltdobsik  has  not  BiTRDXN  or  Provino  that  he  is  holden  for  value  cast 
upon  him  by  a  prior  indorser,  showing  that  he  was  an  aooommodation  in* 
dnrssr:  Harder  v.  WorraO^  69  N.  T.  372.  But  if  the  indooement  is  not 
oaaly  an  accommodation  indorsement,  hot  also  by  one  partner  without  the 
authority  of  the  other,  then  such  burden  is  shifted  to  the  indorsee t  Banki^ 
Tergamea  v.  OafMrcn,  7  Barb.  151,  citing  the  principal  case. 


BbOOELYN  TJANK  V.   De  GbAXTW  EI  AL. 

[23  WsmaSLlH  342.] 

AoooBD  MUST  BE  EXECUTED  before  it  will  bar  an  action.  Accord,  with  ten- 
der of  satisfaction,  is  insufficient. 

TlRDSB  OF  SscuBinss  IN  SAnsrACTiON  of  a  debt  must  be  kept  good  by 
bringing  and  offering  the  securities  in  court.  Their  destruction  ammla 
the  tender. 

XiHSBB  QoAunsD  by  requiring  something  which  there  is  no  ri^t  to  eiact, 
is  Jneffisotive. 


AfisuMFSTF,  by  indoiBee  against  maker  and  indorser,  on  note 
made  by  W.  L.  De  Qrauw,  payable  to  W.  N.  De  Oranw,  and  in- 
doned  by  the  payee.  Defense,  that  the  maker  of  the  note 
-propoeed  to  the  bank,  if  it  wonld  surrender  the  notes  held 
against  him,  he  would  give  it  a  certain  deed  of  trust  and  a  cer- 
tain mortgage.  The  president  of  plaintiff  stated  that  plaintiff 
agreed  to  the  proposition,  except  with  regard  to  giving  up  the 
old  seonrities.  The  attorney  of  plaintiff  testified  that  he  advised 
against  taking  the  deed  of  trust,  and  in  favor  of  a  note  and 
mortgage  for  the  whole  amount  of  the  debt,  the  note  to  be  re- 
newed eveiy  ninety  days  on  paying  five  to  ten  per  cent*  of  the 
debt.  The  maker  of  the  note  afterwards  tendered  a  note,  bond, 
and  mortgage.  The  president  refused  to  receive  them,  unless 
five  per  oent.  of  the  debt  were  paid,  and  refused  to  surrender 
the  old  seourities.    After  making  this  tender,  the  maker  of  the 
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note  destroyed  the  note,  mortgage,  and  bond  by  erasing  his 
signature.  Verdict  having,  tinder  instmctions  from  the  court, 
been  given  in  favor  of  defendants,  the  plaintiff  moved  for  a  new 
trial. 


r.  T.  Beynolds^  for  the  plaintiff. 
J.  Oreenwood^  for  the  defendants. 

By  Court,  Nelson,  C.  J.  Assuming  that  the  substitated 
agreement  for  securing  the  bank  debt  had  been  fully  proved, 
there  is  still  an  insuperable  di£5iculty  in  setting  it  up  in  bar  of 
the  action.  It  is  but  an  accord  executory.  Tender  of  perform- 
ance was  proved,  but  this  has  never  been  held  equivalent  to  an 
execution  for  the  purpose  of  this  defense:  5  Johns.  392;^  6 
Wend.  390;'  19  Id.  408;"  and  cases  cited.  We  have  been  re- 
ferred to  Case  V.  Barber,  Sir  T.  Baym.  450,  and  S.  C,  T.  Jones, 
158,  as  an  authority  for  the  plea  of  an  accord  without  satisfac- 
tion, but  with  tender.  That  case  was  pressed  by  counsel  in 
AUen  V.  Harris,  1  Ld.  Baym.  122,  but  the  court  answered,  that 
the  cases  were  so  numerous  that  an  accord  ought  to  be  executed, 
a  different  decision  would  "  overthrow  all  the  books/'  The 
same  case  was  also  urged  in  James  v.  David,  5  T.  B.  141,  but 
disregarded.  The  point  in  the  case  seems  never  to  have  been 
regarded  as  authority.  The  cases  referred  to  in  22  and  23  Ck)m. 
L.  90,^  165;^  are  altogether  different  from  the  one  under  con- 
sideration. They  turned  upon  the  effect  of  a  composition  agree- 
ment between  the  debtor  and  several  creditors,  and  stand  upon 
principles  peculiar  to  that  species  of  arrangement.  But  in 
point  of  fact,  no  definite  agreement  between  the  parties  was 
proved;  or,  if  otherwise,  the  tender  did  not  come  up  to  it.  The 
proposition  of  De  Grauw  wqa  acceded  to  with  a  qualification; 
but  whether  he  ever  assented  to  it  or  not,  nowhere  appears. 
His  assent  should  have  been  affirmatively  shown  before  the  ar- 
rangement could  be  regarded  as  complete.  The  evidence  is 
positive  that  the  old  securities  were  not  to  be  given  up,  and 
there  is  nothing  to  contradict  it.  Did  De  Grauw  assent  ?  If  he 
did  not,  the  minds  of  the  parties  never  met  in  the  alleged  ar- 
rangement. If  he  did,  then  the  tender  was  defective,  as  he 
there  insisted  upon  the  surrender  of  the  old  notes. 

It  appears  to  me,  also,  that  another  fatal  objectiou  exists  to 

1.  Waticimon  ▼.  Inglaby, 

2.  RuueU  T.  LylU;  8.  0.,  32  Am.  Deo.  037. 
8.  DamieU  t.  HaUenbeek. 

4.  GoodT.  0%MtM<m,3a  Oom.L.U9;&  O..  9  Bam.  4l  Adol.  tSS. 
f .  OmHwtigKt  r,  Cooke,  33  Com.  L.  806;  S.  a,  8  Ban.  k  JJkolL  in. 
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this  defense,  even  if  the  tender  at  first  could  be  regarded  as  suf« 
fident.  The  deed,  mortgage,  and  note,  after  the  bank  refused 
acceptance,  were  destroyed.  If  the  tender  should  still  consti- 
tute a  bar  to  the  suit  on  the  original  demand,  the  debt,  for 
aught  that  appears,  is  gone,  for  the  remedy  could  only  be  upon 
the  new  securities,  and  they  are  canceled.  Even  in  tiie  case  of 
a  tender  and  refusal  of  specific  chattels  which  operate  to  dis- 
charge the  debt,  and  extinguish  the  fiuiiher  relation  of  debtor 
and  creditor,  the  property  of  the  articles  is  deemed  to  vest  in 
the  creditor,  and  the  parties  afterwards  stand  in  the  relation  of 
baUor  and  bailee:  8  Johns.  478;'  4  Wend.  525;'  13  Id.  96.* 
If  the  tender  in  this  case  was  valid  at  all,  an  interest,  I  appre- 
hend, "vested  in  the  bank,  which  would  enable  it  to  enforce  the 
securities  in  case  De  Qrauw  insisted  upon  an  execution  of  the 
arrangement.  Upon  no  other  view  can  the  effect  claimed  by  the 
tender  be  upheld,  consistent  with  the  principles  of  justice. 
Now  the  destruction  of  the  deed  might  not  operate  to  reinvest 
the  title  in  De  Orauw;  yet  I  do  not  perceive  how  it  can  be  de- 
nied that  the  securily  by  the  bond  and  mort^fage  is  utterly  ex- 
tinguished. 

But  waiving  all  this,  it  is  sufficient  to  say  that  the  tender 
here  is  not  governed  by  the  rules  applicable  to  specific  chattels; 
it  is  like  a  tender  of  money,  or  things  that  may  be  brought  into 
court.  In  such  a  case  the  defendant  must  plead  that  he  has 
always  been  and  still  is  ready  with  the  money  or  thing  tendered, 
and  it  must  be  in  court  on  the  trial:  6  Bac.  465;  Bro.  tout  temps, 
prist,  pi.  3;  2  BoU.  Abr.  524;  20  Yin.  812,  E;  Ohip.  on  Con. 
69;  2  Eenf  s  Com.  508. 

New  trial  granted;  costs  to  abide  the  event. 


Ah  Aooobd  Bxboutobt  will  not  Bab  an  AcnoN:  Noe  ▼.  OhrMi^^  51  N. 
Y.  272;  Kromer  ▼.  Heim,  75  Id.  577;  44  Super.  Ct.  246;  TOUm  v.  AlcoU,  16 
Barb.  508;  Otary  v.  Page,  9  Bosw.  300;  MUcKeU  v.  HawUy,  4  Denio,  417; 
DolMn  V.  Arnold^  10  B[ow.  Pr.  630,  citing  principal  case.  To  the  same  point* 
Ru8&eU  V.  Xyt2e,  22  Am.  Dea  537>  and  note;  McKean  ▼.  Reed,  12  Id.  318. 

Tbndsb,  to  bb  a  Bab,  must  have  been  kept  good  at  all  times:  Dodge  v. 
Fearty,  19  Hun,  278;  Warburg  v.  WUcox,2  Hilt.  121;  7  Abb.  337;  and  it 
most  have  been  unconditional:  Gurrie  ▼.  )VkUe,  45  K.  T.  843.  Thus  the 
tender  will  be  vitiated  if  at  the  time  it  waa  made  the  execution  of  a  receipt 
or  satisfaction  ia  demanded:  BooteveU  ▼.  BiiU*§  Head  Bcutk,  45  Barb.  583| 
dting  principal  case.  Tender  to  be  valid  must  be  unconditional:  Browi^  v. 
OUmore^  22  Am.  Dec  537»  and  note. 

1.  mmgmiamd  ▼.  Jf«rM.  9.  SMdom  y.  Skkmtr;  S.  0.|S1  Am.  Deo.  181. 

8.  Ltmk  ▼.  XoOroy;  8.  a,  37  Am.  D«o.  174, 
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HOWABD  ET  AL.   V.  HOBT. 

[23  Wxn>EL&,  890.] 
ComBJior  TO  Dkuvxb  Abticuss  at  a  Futurx  Day,  whether  they  mnJbo  h^ 

tDBoniibetored  or  are  aheady  on  -hand,  impliee  that  th^  must  he 

ohantable^  at  least  of  mediiiin  qtiality  or  goodness. 
fijULS  MAT  Bx  BBac3QDnxKD  wboTO  the  aiticleawere  to  be  deUveeed  at 

day,  and  these  sent  are  not  merchantable,  and  the  povehaser  notifiea 

seller  to  take  the  property  back  on  aooount  of  ita  inferiority. 
ExaouTOBT  CoNTBAOTS  OF  Salb  must  be  filled  by  good,. lawful  merchandise^ 

of  saltable  quality  and  kind.    The  rule  b  caveat  vendUor^  not  caneat 

empior,    II  the  vendor  snes,  after  being  notified  of  the  defects,  his  reeor- 

ery,  if  at  all,  mnst  be  oa  a  qmiathtm  mentU  only. 

AssniFBrr  for  ale  sold  by  pLuntifBs  to  defendant.  Defendant, 
who  resided  at  New  Orleans,  made  in  September  or  October, 
1835,  a  contiaet  with  plaintifEs,  in  N^w  York,  by  which  they  were 
to  forward  him  from  the  latter  place  good  merchantable  ale,  such 
as  plaintiffs  commonly  sent  south,  for  six  doUara  and  thirty- 
seven  cents  per  barrel.  There  was  no  specud  warranty  against 
sourness.  Two  hundred  and  two  barrels,  forwarded  bj  plaini- 
ifb  in  the  ensuing  November  and  December,  were  received  by 
defendant  at  New  Orleans.  It  was  found  to  be  sour,  ropy,  and 
not  fit  for  use.  Of  this  plaintiffs  were  at  once  notified  by  letter. 
The  ale  was  manufactured  after  defendant's  purchase.  The 
cause  was  heard  by  referees,  who  reported  in  favor  of  plaintifb 
for  the  contract  price.  Motion  l^  defendant  to  set  aedde  the 
report. 

A,  Taber^  for  the  defendant 

8.  DuUcher  and  L  Harris  ^  f6r  Hie  pbuntifi. 

By  Court,  Cowen,  J.  From  the  frequent  allusion  made  bj 
the  plaintiffs'  main,  and  indeed  I  may  almost  say,  only  witness, 
it  seems  to  have  been  thought  that,  in  the  absenee  of  fcaud,  of 
which  there  was  no  direct  proof,  an  express  wananty  bf  quality 
was  necessary  to  lay  a  foundation  for  the  defense;  and  I  am  in« 
clined  to  think  the  referees  must  have  entertained  this  opinion, 
though  that  is  not  said  directly,  nor  probably  could  it  be,  as  tiie 
case  conies  here  on  the  a£Sdavit  of 'the  defendanfs  oouBBel. 

Whether  it  was  so  or  not,  the  law  is  clearly  otherwise.  It  is 
not  necessary  to  deny,  that,  had  the  beer  been  already  brewed 
and  specifically  sold,  and  the  property  passed  in  prossenii^  the 
transaction  amounting  to  whatis  isalled  an  executed  sale,  an  ex- 
press warranty  would  have  been  necessary.  I  rather  think  it 
would,  as  the  doctrine  of  warranty  stands  with  us,  notwith- 
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standing  the  aitiole  might  have  been  understood  as  being  of  the 
plaintifis*  own  manufaotuxei  Hart  v.  Wright,  17  Wend.  267, 26d; 
S.  C.  on  error,  18  Id.  449,  and  the  cases  there  cited;,  and  vide 
Chanter  y.  Hopkins,  1  Jurist,  251,^  Halat.  &  Yoorh.  ed.  Though 
irhere  it  appears  that  the  article  sold  is  designed  for  a  particular 
market  orpurpoae^  and  so  treated  by  both  parties,  as  here,  there 
may  be  great  doubt  whether  a  present  sale  would  not  raise  a 
irananiy,  that  the  article  should  answer  the^nd  in  view.  The 
authorities  to  this  point,  are  cited  in  the  course  of  HartY.Wrigkt; 
and  I  shall  not  go  over  them.  But  in  the  course  of  that  very 
case,  and  by  all' the  cases  I  have  seen,  it  stands  conoeded>.that, 
where  the  contcaot  is  executory,  or,  in  other  words^  to  deliyer 
an  article  not  defined  at  the  time,  on  a  future  day,  whether  the 
Tendor  haye  an  article  of. the  kind  on  hand,  or  it  is  afterwards 
to  be  procured  or  maaufaotused,  the  promisee  can  not  be  •com- 
pelled >to  put  up.  satisfied  with  an  inferior  commodity,  The 
contract  always  caniea  an  obligation  that  it  shall  be  at  least 
merchantabl&^-ai  least  'of  medium  qualiiiy  or  goodness.  If  it 
c(H]i0«hort  of  thia^  it  may  be  returned,  after  the  yendee  haa  had 
a  reasonable  timei«to  inq)ect  it:  17  Wend*  277,'  and  books  theie 
eiledy  JL8  Id.  462;  463^'  And  it  is  su£Bnient,  eatirBly  to  defeat 
thS'Sale,  it.thna ;  be  notice  ito  take  it  back,  assigning  the  true 
cansei  Hdier  y.  Samudtkt  1  Camp4 190;  Hayden  y.  Hayward,  Id. 
180;  Hotoambey.Heumn,  2  Id.  391;  2  Eenfs  Ck>m.479,  3d  ed.; 
per  Woodworth,  J.^  in  Bwell  y.  Colgate,  20  Johna.  204;  and  vide 
per  Lord  Abinger,  in  Charder  y.  HopkmB,  before  cited*  JETo^ 
c»mbe-y.  HBuoeoUi  was  a  contraot  in  general  terms,  by  the  de* 
fendant,  a  pubUcan,  to  take  all  his  beer  of  the  plaintiff.  The 
latter  furnished  him  with  YCiy  bad  beer  from  time  to  time,  till 
hia  customers  had  nearly  all  left  him;  in  coneequeneo  of  which, 
he  was  obliged  to  deal  with  another  brewer.  The  obligation  to 
furnish  good  beer,  lYas  treated  as  making  a  part  of  the  contract, 
by  Lord  EUenborough;  and  the  plaintiff  was  nonsuited.  Fisher 
Y.  Samuda,  coneeded  the  same  principle.  There  the  action  Yma 
on  an  executory  contract,  to  furnish,  beer  fit  for  the  Gibraltar 
market.  Breach  that  sueh  beer  was  not  furnished.  The 
plaintiff  failed  only,  on  the  ground  that  he  had  kept  the  inferior 
artide^  without  giYing  notice  or  returning  it  as  he  might  haYC 
done^  till  after  the  ordinary  season  for  marketing  it  waa  passed. 
Seside,  he  had  not  kept  it  in  a  proper  place.  He  waa  therefore 
holden  to  ha^e  accepted  it,  in  fulfillment  of  the  contflaet  to  dcK 
liYer,  or  rather  to  haYC  waiYed  all  objection. 

1.  S.  0..  A  Mm.  k  W«  8»»  3.  Hofi  T.  WHgkL  8.  IFfP^M  Y.  Smi. 
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It  is  said  in  Bac.  Abr.»  Tender  (B),  pi.  2:  ''It  seems  te^ 
Bonable,  that  a  tender  of  any  sort  of  goods  should,  unless  they 
are  to  be  delivered  according  to  some  sample,  be  made  in  a 
middling  kind  of  goods  of  the  sort"  This  subject  is  well  con- 
sidered by  Mr.  Chipman,  in  his  treatise  on  contracts,  page  82, 
ei  seq.,  on  principles  that  are  universally  understood,  namely, 
that  where  there  is  a  contract  to  deliver  an  article,  e.  ^.,  a 
note  for  one  hundred  bushels  of  wheat,  merchantable  or  mar- 
ketable quality  is  always  intended  by  the  parties;  such  as  would 
briug  the  average  market  price,  at  least:  Per  Nelson,  J.,  in 
OdUagher  v.  Waring,  9  Wend.  28,  S.  P.  Suitableness  enters 
into  every  promise  to  deliver  articles  of  manufacture.  A  man 
orders  a  garment  or  a  pair  of  shoes  for  himself;  would  any  one 
imagine  that,  because  no  express  warranty  of  fitness  was  made, 
either  could  not  be  returned,  or  recovery  resisted,  after  notice 
to  take  it  back,  provided  it  failed  in  reasonably  fitting  the  in- 
tended wearer?  With  regard  to  performing  or  tendering  a 
thing  under  executory  contracts  of  this  kind,  Mr.  Chipman  very 
properly  refers  to  what  Pothier  says  of  contracts  for  delivering 
an  indeterminate  thing  of  a  particular  kind,  where,  as  he  says, 
every  individual  comprised  in  the  specified  class  is  in  facuUaie 
Bohdixmis;  but  must  be  good,  lawful,  merchandisable,  of  suit- 
able quality,  good  and  sufficient  in  its  kind,  i.  e.,  it  should  not 
have  any  remarkable  defect.  I  use  the  words  found  in  and 
illustrated  by  different  parts  of  article  283,  in  pt.  2,  c.  3,  sec.  1, 
of  Poth.  on  Obi.;  1  Ev.  Poth.  167,  Loud.  ed.  of  1806.  For 
as  to  this  class  of  contracts,  it  may  be  said  that  the  English 
law,  and  therefore  our  own,  agrees  with  the  continentsd  or 
Boman  law,  the  rule  of  which,  in  relation  to  all  sales,  both 
executed  and  executory,  is  caveat  venditor,  not  caveat  emptor: 
Wright  v.  ffart,  18  Wend.  453;  WaHng  v.  Mason,  Id.  432, 433,  per 
Walworth,  chancellor.  The  common  law  will,  I  think,  be  found 
to  have  acted  universally  on  the  former  rule  in  respect  to  execu- 
tory sales,  or  more  properly  speaking,  agreements  to  make  sales 
of  indeterminate  things;  though  I  do  not  find  any  case  ex- 
pressly holding  the  distinction.  In  short,  there  is  always  a 
warranty  or  promise  implied  that  the  indeterminate  thing  to  be 
delivered  should,  at  least,  not  have  any  remarkable  defect; 
though  the  rule  of  the  common  law  is  clearly  otherwise  in  re- 
spect to  what  is  properly  denominated  a  sale.  The  statute  of 
frauds  extends  to  both  classes  of  contracts;  but  the  reason  of 
that  has  no  application  to  the  question  of  warranty. 

In  the  case  at  bar,  notice  was  presently  addressed  to  Walofa; 
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bat  instead  of  inqnizing  into  the  matter,  and  attempting  to  set 
it  right,  the  plamtififs  preferred  to  bring  their  action.  Thej 
had  a  right  to  do  so,  but  ran  the  risk  of  being  reduced  to  a 
quantum  meruit.  The  defendant  was  not  bound  to  return  the 
beer:  King  v.  Paddock,  18  Johns.  141, 144.  It  was  the  busi- 
ness of  the  plaintiffs,  after  notice,  to  make  such  disposition  of  it 
as  they  should  be  advised,  either  fetching  it  back  or  reselling  it 
at  New  Orleans.  Having  sued,  they  are  entitled  to  no  more 
than  it  was  reasonably  worth  if  it  was  not  fit  for  the  New 
Orleans  market.  Its  worth,  as  I  think  the  evidence  before  us 
shows,  was  little  or  nothing,  by  reason  of  its  quaUiy  not  com- 
ing up  to  the  contract;  and  this  is  too  clear  for  us  to  feel  satis- 
fied'with  a  report  for  the  full  value. 
Beport  set  aside;  costs  to  abide  event. 

4n  Exsoutobt  Contbact  ov  Salb  carries  an  obligation  on  the  part  of  the 
vendor  that  the  article  to  be  deliyered  shall  be  of  at  least  medium  quality 
or  goodnees:  HcumUcn  v.  Ocmyard,  3  Keyes,  46;  2  Abb.  App.  315;  Clew  v. 
McPhermm,  1  Bosw.  486;  NorrU  v.  La  Farge,  3  £.  D.  Sm.  379;  Renaud 
V.  Peck,  2  Hilt.  143.  The  principle  that  governs  these  contracts  is  thus  ex- 
plained in  Hargous  v.  Stone,  5  K.  Y.  86:  "  Executory  contracts  of  sale  do  not 
depend  on  the  same  principles  as  those  which  are  executed.  Tlie  doctrine  o' 
implied  warranty  has  properly  no  application  to  the  former.  Where  a  con- 
tract is  executory,  that  is,  to  deliver  an  article  not  defined  at  the  time  on  a 
future  day,  whether  the  vendor  has  at  the  time  an  article  of  the  kind  on  hand, 
or  it  is  afterwards  to  be  procured  or  manufactured,  the  contract  carries  with 
it  an  obligation  that  the  article  shall  be  merchantable,  at  least  of  medium 
quality  or  goodness.  If  it  comes  short  of  this,  the  vendee  may  rescind  tha 
contract  and  return  the  article  after  he  has  had  a  reasonable  time  to  inspect 
it.  He  is  not  bound  to  receive  or  pay  for  it,  because  it  is  not  the  thing  ha 
agreed  to  purchase." 

If  the  agreement  of  sale  refer  to  an  article  which  it  is  known  by  the  vendor 
is  intended  for  a  particular  purpose,  he  must  supply  an  article  whioh  will  an- 
swer the  requirements  thereof:  Chopin  v.  Dobaon,  78  N.  Y.  82. 

The  vendee,  however,  who  wishes  to  take  advantage  of  the  failure  of  the 
vendor  to  supply  an  article  of  the  kind  demanded  by  the  rules  above  men- 
tioned, must  return  it,  or  give  notice  to  the  vendor  to  take  it  back  on  account 
of  the  defects  of  whioh  he  gives  him  notice;  his  retention  of  the  property 
without  suoh  notice  or  offer  is  a  conclusive  assent  on  his  part  to  the  contract! 
NeoJS^  V.  Hari,  4  Lans.  7;  Ely  v.  0*Leary,  2  E.  D.  Sm.  358;  Reed  v.  Raai^ 
daU,  29  K.  Y.  366;  Warren  v.  Van  Pelt,  4  £.  D.  Sm.  204;  ffolden  t.  Clancy^ 
6S  Barb.  598. 


DyGERT  V.  SOHENOK. 

[23  WXNQKU.*  445.] 

OwBXB  07  Land  thbouoh  which  Highway  Passes  may  dig  m  ditofa  acroaa 
such  highway;  but  if  he  does  so  he  must,  by  bridging  or  otherwisa,  keep 
tho  highway  as  good  and  safe  for  travel  as  before. 
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pAtLUBB  ov  OwincK  07  LiAim  TO  KxEp  iN^  B^FAiR  a  bridge  erected  b^ 
bim  orer  a  diteh  whicb  he  dug  throagh  a  Mgbiray,  reodetv  bin  aoewer^ 
able,  iirespective  of  his  ne^igenoe,  ta  any  peraon  wba,  not  beins  qviltv 
of  glow  aegUgeiiOQ,  is  injarod  by  such  bridge. 

yOMIKCB  IS  NOT  LEGALIZED  BY  LSNOTH  OF  TnfX. 

Bbzdox  Built  bt  ax  iKDryiDUAL,  and  of  paUio  utility,  and  naed  by  the 
public,  must  be  by  the  public  repaired;  but  the  rule  is  otherwise  if  the 
bridge,  though  used  by  the  public,  -was  built  for  the  benefit  of  the  indi- 
vidual, as  where  he  fo^  his  personal  benefit  digs  a  ditdiaarossa  li^^lnra^ 
and  then  erects  a  bridgs  orer  it. 

Act  Doirx  to  a  Hiohwat  is  a  Nudakcb»  thoagb  done  l>y  the  owBsr  of 
the  soil,  if  it  detract  from  the  safety  of  travelers. 

Rgiignnm  jisx  GuHnLAXivx  where  the  statute  gives  a  remedy  with  a  pen*. 
alty,  a  previous  common  law  remedy  existing. 

Case,  for  injuiy  to  a  mare  which  fell  through  a  bridge  owing 
to  its  being  out  of  repair.  In  1826,  the  defendant,  being  the 
owner  of  lands  through  which  a  public  highway  juMsed,  cut  a 
mill-race  across  the  road  for  his  own  use,  and  built  a  bridge 
across  the  race.  Thereafter  the  bridge  was  used  by  the  public 
as  a  part  of  the  highway.  In  the  latter  part  of  the  year  1837,  a 
plank  on  the  bridge  having  been  6u£Eered  to  become  loose,  the 
plaintiff ^s  mare  fell  through  and  was  greatly  injured.  Plaintiff, 
haidng  been  nonsuited,  sued  out  a  writ  of  enor. 

A.  Hees,  for  the  plaintiff. 

H.  Lcnu^,  for  the  defendant. 

By  Court,  Cowbn,  J.  The  eiddence  was  deady  sufficient  to 
go  to  the  jury  upon  the  question,  whether  the  injuiy  arose  from 
the  cause  alleged;  and  the  nonsuit  can  not  be  sustained,  unless 
the  obligation  to  keep  the  bridge  in  repair  had  deyolved  on  the 
town.  The  defendant  certainly  committed  no  trespass  in  dig- 
ging the  ditch.  It  was  on  his  own  soil.  The  only  right  ad- 
verse to  his  was  one  to  have  a  common  highway  for  the  purposes 
of  travel.  All  the  public  could  require  was  that  he  should 
make  and  keep  the  road  as  good  as  it  was  before  he  dug  his 
ditch.  That  he  accomplished  by  building  a  substantial  bridge, 
originally,  which  did  not  get  out  of  repair  for  a  number  of 
years.  The  road,  however,  in  the  end,  proved  to  be  less  safe 
than  it  was  when  the  bridge  was  first  built,  certainly  less  so 
than  before  the  ditch  was  dug.  In  suffering  this,  the  defend- 
ant came  short  of  his  obligation  to  the  public.  Any  act  of  an 
individual  done  to  a  highway,  though  performed  on  his  own 
soil,  if  it  detract  from  the  safety  of  travelers,  is  a  nuiaanos: 
Edmonds,  senator,  in  Harl  v.  Mayor  etc,  of  Albany ,  9  Wend. 
"07  [24  Am.  Dec.  165],  and  the  books  there  cited.    A  ditch 
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dsag  in  a  public  highway  -was  specifically  pronounoed  to  be  sach 
by  Savage,  0.  J.,  in  Harlow  v.  Humiskm^  6  Oow.  191,  and 
Sutherland,  J.,  in  Lansing  y.  Smilh,  8  Id.  162.  Special  damage 
arifiing  from  it,  therefore,  furnishes  ground  for  a  private  action, 
without  regard  to  the  question  of  negligence  in  him  who  digs  it. 
The  utmost  care  to  prevent  mischief  will  not  protect  him,  if  the 
injury  happen  without  gross  carelessness  on  the  side  of  the 
«u£BBrer :  Sarhwv.  Hurndston,  6  Id.  189, 191.  Caution  is  a  defense 
predicable  of  himonly  who  is  in  l^gal  pursuit  of  his  own  business, 
or  engaged  in  the  legal  use  of  his  own  property.  The  moment 
a  plank  became  liable  to  slide  from  the  bridge,  or  any  other 
serious  difference  arose  against  its  safety,  as  compared  with  the 
original  unbroken  ground,  the  ditch  took  the  character  of  a 
unisanoe.  The  plea  could  only  be  in  substance,  **  True,  I  was 
committing  a  crime  against  the  public:  but  I  took  every  precau- 
tion that  it  should  not  injure  the  plaintiff  personally.''  Was 
«ach  a  defense  ever  heard  of? 

It  is  impossible  to  maintain,  as  the  defendant's  counsel  has 
Attempted  to  do,  that  ditches  may  be  thus  dug  by  owners  for 
their  own  benefit,  and  the  bridges  over  them  be  made  a  charge 
to  the  town,  in  consequence  of  a  few  years'  indulgence  on  the 
part  of  the  public.  The  traveling  beingin  the  mean  time  made 
perfectly  safe  by  the  owner  of  the  bridge,  there  is  npthing  ad- 
verse to  the  common  interest  which  presses  for  interference  by 
indictment,  or  under  the  statute:  1  B.  S.  617,  621,  2d  ed.,  sees. 
106  and  186.  The  afiEsur,  therefore,  lies  along,  almost  of  course, 
by  mere  suffisrance,  till  the  bridge  becomes  a  nuisance.  It  is 
then  in  perfect  season  to  correct  the  evil  by  the  usual  remedies. 
The  fair  construction  of  the  delay  and  acquiescence  is,  that  the 
person  digging  the  ditch  has  been  allowed  to  hold  on  at  suffer- 
ance, because  an  indictment  or  other  prosecution  would  appear 
to  be  captious.  Such  a  step  would  not  be  countenanced  by  the 
public  while  the  injury  is  merely  technical.  No  length  of  time 
will  legalize  a  nuisance,  for  the  vexy  reason,  that  while  it  con- 
tinues a  mere  trifie,  no  one  thinks  of  taking  measures  to  have  it 
removed,  and  thus  the  public  would  be  sure  to  suffer:  Vide  per 
Lord  Ellenborough,  C.  J., and  Lawrence,  J.,  in  WeldY.  Hornby ^ 
7  East,  199,  200.  FoUces  v.  Chad,  3  Doug.  340,  343,  is  in  point, 
both  for  argument  and  authority.  Nullum  tempus  oocvjtU* 
reipuJbUcw  applies  with  unmitigated  force  against  a  public  nui- 
sance. Had  the  town  agents  actually  taken  the  bridge  imder 
their  care,  and  repaired  it  for  a  long  time,  there  might  have  been 
a  question  for  the  jury,  whether  they  had  not  made  it  a  town 
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faridge.  But  no  eaoh  eyidenoe  was  given.  The  case  is  entirely 
different  from  that  where  an  individnal  builds  a  bridge  over  a 
natural  stream.  There  it  is  not  necessary  for  his  own  purpose 
merely;  and  if  the  public  use  it,  there  is  certainly  no  reason  for 
the  town  declining  to  keep  it  in  repair.  The  obligation  to  do 
BO  is  no  lees  cogent,  at  least,  than  if  they  had  also  been  put  to 
the  expense  of  erecting  it  in  the  first  place.  The  case  can  be 
made  in  no  way  stronger  for  the  defendant  here,  than  it  was  for 
the  BufEJEdo  hydraulic  company  in  Heacock  v.  Sherman^  14  Wend. 
68,  60.  In  that  case,  the  present  chief  justice  declared,  after 
looking  into  the  authorities,  that  the  duty  of  repair  lay  upon 
the  company;  and  that  if  the  action  had  been  against  them  in- 
stead of  a  stockholder,  they  could  not  have  escaped  damages 
for  any  private  Tnischief  occasioned  by  it;  yet  it  was  lawful, 
though  in  the  highway,  being  in  that  case  authorized  by  an  act 
of  the  legislature. 

The  counsel  for  the  defendant  insists  that  he,  being  owner, 
had  the  exclusive  right  to  enjoy  and  make  any  use  of  his  land 
not  inconsistent  with  the  puUic  use  of  the  easement,  and  cites 
16  Johns.  462,>  491;*  12  Wend.  2%t  1  Cow.  238.'  In  admitting 
the  defendant's  right  to  dig  this  ditch,  I  have  conceded  all  that 
his  counsel  claims;  and  I  am  quite  sure  all  that  can  be  claimed 
by  any  of  the  numerous  authorities  announcing  the  relative 
rights  of  owner  and  government  in  a  highway.  The  difficulty 
lies  in  the  bridge  being  dangerous,  a  thing  clearly  inconsistent 
with  the  public  use,  unless  kept  perfectly  safe.  The  general 
duties  of  commissioners  and  overseers  to  keep  bridges  in  repair 
is  next  insisted  on  at  length,  and  need  not  be  denied.  The  an- 
swer has  already  been  given,  viz.,  a  bridge  erected  exclusively 
for  private  benefit  makes  an  exception.  The  duties  of  these 
officers,  as  prescribed  by  positive  enactment,  are  embodied  in 
B.  S.  500  to  505,  2d  ed.,  pt.  1,  c.  16,  tit.  1,  arts.  1  and  2.  The 
commissioners  are  to  cause  the  highways  and  bridges,  which  are 
or  may  be  erected  over  streams  intersecting  highways,  to  be 
kept  in  repair:  Sec.  1,  sub.  4.  This  is  in  general  to  be  done 
through  orders  to  the  overseers:  Id.,  sub.  5, 6, 7,  sec.  6,  and  sec 
16,  sub.  1. 

Specific  remedies  are  provided  for  neglect:  Sees.  17  and  18. 
But  beside,  an  obligation  by  section  6,  subdivision  1,  at  once  at- 
taches to  the  overseer,  and  he  is  bound  on  notice  without  wait- 
ing for  orders,  to  reinove  obstructions  and  do  any  other  acts 
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neoessaxy  to  keep  highways  within  his  district  in  conyenient  re- 
pair: MbFadden  t.  Kingtbury,  11  Wend.  667;  and  in  BarOettv. 
Crosier,  17  Johns.  449  [8  Am.  Dec.  428] ,  he  was  held  punish- 
able by  action  at  the  suit  of  a  private  person  who  suffered  by 
his  neglect  to  repair  a  bridge:  Vide  Cowen's  Treat.  181.  The 
case  cited  was  reversed  by  the  court  of  errors,  for  want  of  an 
absolute  duty  being  shown.  That  court  did  not,  however,  as 
the  counsel  supposes,  deny  that  neglect  of  public  duty,  hy 
which  a  man  is  injured,  would  furnish  ground  for  a  private  ac- 
tion at  his  suit;  not  even  in  a  case  where  the  statute  has  imposed 
a  penalty  for  neglect.  These  statutes  and  other  books  are  cited 
in  connection  with  The  King  v.  Inh.  of  the  West  Biding  of  York' 
shire,  2  East,  342,  and  various  cases  in  the  notes  by  Mx.  East, 
which,  taken  together,  make  an  important  body  of  reasoning 
and  authority  on  the  distinction  between  public  and  private  ob- 
ligation in  the  reparation  of  bridges.  The  close  of  the  marginal 
note  to  the  principal  case  in  East  is  thus:  ''  If  a  bridge  be  of 
public  utility,  and  used  by  the  public,  the  public  must  repair  it, 
though  built  by  an  individual:  alUer  if  built  by  him  for  his 
own  benefit,  and  so  continued  without  public  utility,  though 
used  by  the  public.  A  bridge  built  in  a  public  way  without 
public  utility  is  indictable  as  a  public  nuisance;  and  so  it  is,  if 
built  colorably,  in  an  imperfect  or  inconvenient  manner,  with  a 
view  to  throw  the  oniLS  of  building  or  repairing  it  immediately 
on  the  county."  Our  attention  was  specially  directed  by  the 
argument  to  Mr.  Easfs  closing  note,  p.  356  (a),  being  a  report 
of  The  King  v.  The  Inh,  of  Glamorganshire j  who  were  indicted 
for  not  repairing  a  bridge  built  by  Mackworth,  as  they  insisted, 
for  his  private  benefit.  So  indeed  it  was,  but  at  the  same  time 
it  was  of  great  public  utility.  He  built  it  across  the  river  Tave, 
which  intersected  the  highway,  as  a  passage  to  his  tin  works, 
indeed;  but  it  was  not  merely  illegal,  it  was  ungenerous  in  the 
county,  for  that  reason  merely,  to  insist  on  his  bearing  the  ex- 
clusive burden  of  repairs,  or  indeed  any  burden.  The  note  (a) 
at  p.  353,  The  King  v.  The  West  Biding  of  Yorkshire,  established 
the  general  doctrine,  that  a  bridge  used  by  the  public  is  prima 
fade  to  be  repaired  by  them,  though  built  by  an  individual;  and 
to  escape  that  obligation,  it  lies  with  the  public  to  show  that  it 
rests  on  another.  Bex  v.  The  same,  5  Burr.  2594,  TnaintAins  the 
same  distinction. 

Such  authorities  as  these  certainly  have  abundant  application 
to  the  principal  case;  but  of  course,  would  not,  as  they  all  have 
been  cited  by  counsel  for  the  defendant,  except  upon  the  as- 
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somption  that  the  bridge  now  in  question  mnst  have  been  at 
least  of  some  little  pabUo  utOiiy;  whereas  the  vezy  necessity  for 
its  erection  arose  out  of  a  nuisance  which  was  the  work  of  the 
defendant  himself.  The  whole  object  of  the  bridge  was  to  pro* 
tect  himself.  Things  began  and  ended  in  himself;  the  land, 
the  mill,  the  water,  the  raceway,  the  profit,  and  therefore  the 
bridge.  The  public  could  derive  nothing  but  mischief.  It  was 
not  a  case  in  which  the  town  could  be  put  to  show  a  prescript 
tiTe  exemption,  from  a  presumptive  obligation  to  repair.  No 
such  presumption  ever  arose.  If  any  doubt  could  remain,  take 
the  following  literal  translation  from  1  Boll.  Abr.,  fol.  368,  tit. 
Bridges,  pi.  2:  ''  If  a  man  erect  a  mill  for  his  single  profit,  and 
make  a  new  cut  for  the  water  to  come  to  it,  and  make  a  new 
bridge  over  it,  and  the  subjects  used  to  go  over  it  as  over  a  com- 
mon bridge,  this  bridge  ought  to  be  repaired  by  him  who  had 
the  mill,  and  not  the  county,  because  he  erected  it  for  his  own 
benefit."  He  cites  from  a  manuscript  case  of  8  Edw.  IL,  the 
beginning  of  the  fourteenth  century.  The  case  is  a  literal  de- 
scription of  the  one  before  us;  and  is  commended  no  less  by  its 
antiquity,  than  by  its  sound  sense,  and  the  whole  course  of  au- 
thority ever  since. 

Among  other  grounds,  it  is  supposed  that  the  plaintifl 
was  tied  up  to  his  remedy  for  the  penalty  given  by  1  B.  S. 
517,  2d  ed.,  sec.  106,  or  to  the  treble  damages  of  Id.  521, 
sec.  135.  These  provisions  are  merely  cumulative.  The  first 
would  afford  no  redress  for  the  private  injury;  and  it  would  be 
a  ftiTignUr  doctrine  that  a  party  shall  not  waive  treble  damages 
given  for  his  own  benefit.  A  statute  gives  treble  damages  for  a 
trespass:  was  it  ever  doubted  that  a  party  might  waive  the  pen- 
alty, and  sue  for  single  damages,  in  spite  of  his  antagonist?  It 
is  supposed  that  BarUett  v.  Croeier,  17  Johns.  449  [8  Am.  Dec.  428], 
gives  countenance  to  such  a  conclusion.  But  no  case  or  argument 
to  that  effect  can  be  made  to  bear  the  color  of  law.  There  was 
no  pretense,  as  is  supposed,  for  imputing  gross  negligence  to 
the  father  of  the  plaintiff  below,  who  was  driving  his  mare. 
No  doubt  the  doctrine  is  well  settled  and  rational,  that,  though 
the  defendant  obstruct  the  highway,  yet  if  the  plaintiff  seeing, 
and  being  able  to  appreciate  the  danger,  ran  into  it,  when  he 
might  easily  have  avoided  it,  he  can  not  recover.  The  cases 
cited  to  show  this,  are  BuUerfield  v.  Forrester^  11  East,  60,  and 
HarUAD  V.  Humvtionf  before  cited;  but  they  do  not  apply. 

We  are  dear  that  the  rights  and  obligations  of  the  parties 
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were  entirely  misapprehended  by  the  court  below.    The  judg- 
ment must  tiieref ore  be  reyersed. 


LxABiUTT  Abisino  fbov  Unauthobizbd  Obstbuotiok  of  nae  of  a  pabllo 
highwaj,  has  been  frequentl j  considered  since  in  New  York.  Where  each 
obstniotion  amounts  to  a  nuisance,  the  party  who  has  occasioned  it  seems 
liable  for  all  injuries  thereby  occasioned.  A  prolific  class  of  cases  are  those 
presented  by  ezcaTations  boieath  the  streets  of  a  dty,  where,  because  of  the 
imperfect  and  weak  covering,  some  one  falls  through  and  hurts  himself. 
Here  the  liability  on  the  part  of  the  person  making  or  osnnng  to  be  made  the 
excavations,  is  independent  of  any  question  of  negligence  npon  his  part,  and 
absolute  unless  it  is  excused  because  of  gross  carelessness  on  the  part  of  the 
person  injured:  Creed  v.  Hartnumn,  29  N.  Y.  595;  WendeUv,  Mayor  qfTray^ 
39  Barb.  336;  Congrtve  v.  Morgan^  5  Duer,  499;  Ccngreve  v.  Smithy  18  K.  Y. 
B2;  Davenport  v.  Ruckman^  37  Id.  574.  And  so  where  the  waste-pipe  from  a 
woolen-mill  projects  beyond  the  mill  to  within  a  few  feet  of  a  neighboring 
tow-path,  and  animals  employed  in  towing  passing  thereon,  are  so  frightened 
by  the  current  of  air  driven  across  the  path  by  the  pipe,  that  they  jump  into 
the  canal  and  are  drowned,  there  is  a  nuisance,  which  will  raise  a  lisbility 
fortheirloss:  Coni^Kn  v.  PAealx  Jf iOt,  62  Barb.  309.  The  faUure  of  a  turn- 
pike compsny  to  build  their  road  in  compUanoe  with  the  statute  is  also  such 
a  nuisance  as  will  render  it  liable  for  the  consequences:  WiUon  v.  Stisqite^ 
Jumna  etc  Co.,  21  Id.  79. 

But  where  a  city,  in  the  prosecution  of  a  le^^timate  munidpal  power, 
obstructs  a  highway  or  authorizes  its  obstruction,  as,  for  instance,  for 
the  construction  of  a  drain  or  sewer,  the  question,  whether  it  is  liable 
for  any  consequent  loss,  seems  to  depend  upon  whether  proper  care  and 
diUgence  has  been  used  in  the  construction  of  the  drain  and  subsequent  re- 
pair of  the  street  or  highway:  Wendell  v.  Mayor  qf  Troy,  4  Keyes,  268. 
Fsrhaps  if  an  individual  or  corporation  should  obstruct  the  street  under  mu- 
nicipal sanction,  the  rule  might  be  more  strict,  and  his  or  its  failure  to  prop- 
erly repair  the  street  would  ccnstitnte  a  nuisance,  which  would  raise  a 
xesponsifaility  for  any  loss:  JfcCanws  v.  (XineiM' 6^  JU^^  Co.,  40  Barb.  382, 
all  citing  the  principal  case. 

Unanthcriaed  obstruction  of  a  highway  is  a  nuisance:  State  v.  MebUtt  30 
Am.  Dec.  564;  ConmonweaUh  v.  WtOAMon,  25  Id.  654.  As  to  private  action 
for  spedal  damages  occasioned  to  an  individual  by  a  publio  nuisance,  see  MiUe 
T.  JTotf,  24Id.  160;  ^urrotof  v.  Piadey,  1  Id.  56. 

Bbidob  Erbotbd  bt  a  VoLimTBXB  over  an  obstructian  to  the  travel  of  a 
street,  allowed  by  the  city  to  remain  for  years,  is  adopted  by  it,  and  it  be- 
comes respcmsible  for  its  safety:  Reqea  v.  CUy  of  Roekeeter,  45  N.  Y.  184, 
citing  principal  caae. 

PUBUO  NUIBANGB  IB  NOT  TiBflALICTP  BT  THB  LaPSB  07  TDIX;  Patten  V.  If. 

r.  Elemled  R,  R,  Co.,  3  AbK  New  Oaa.  324.  Thus  the  deposit  of  sawdust 
in  a  river  fthiiwnAl  for  twenty  years  or  more,  does  not  give  a  right  to  continue 
such  deposit  to  the  obstruction  of  the  channel  of  the  river:  Ogdenaburg  v. 
Lcfeejoy,  2  N.  Y.  Sop.  Ot  86;  i>e  Laney  v.  RUBord,  7  Hun,  7,  citing  pniei- 
pslcsae. 

CoBTDrnAiioa  ov  Kuibahob  fob  Twbmtt  Ybabb  gives  no  right  to  maintMii 
iti  JtflBf  V.  ffatt,  24  Am.  Bee.  160;  Rung  v.  ShomAerger,  26  Id.  06. 
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Oouxft  07  OtWKm  is  when  an  act  u  evilly  done  by  the  oonntwianwi  of  aa 
offioer,  at  where  it  ia  founded  upon  cormption,  to  which  the  offloe  la  tht 
mere  shadow  or  color. 

OoTnrANT  WITH  A  Shxbifv  to  Pbodugk  Pbopbrtt  for  sale  at  a  fatnre 
day,  or  in  default  thereof  to  pay  an  execution,  in  ooneidenAion  of  hie 
agreement  to  leave  the  property  in  poeeession  of  the  defendant  in  exeoQ- 
tlon,  until  the  day  of  sale,  is  valid.  The  agreement  does  not  deprive 
the  sheriff  of  the  right  to  take  and  sell  the  property  under  his  writ,  or 
to  surrender  it  to  the  debtor  in  case  the  writ  is  satisfied. 

PUBA  THAT    DbFKNDANT  WAS    NOT  TF«  OWNXR    OF  GOODB  LbVIXD  UpOO   Ja 

had.    It  should  show  that  he  had  no  interest  in  them. 

Imtx&bst  Or  A  Pabtneb  iv  VARTSvasaiF  Goods  is  Sitbjxot  to  exaoation. 

AoBXXMXNT  BY  Onb  Partnxb  TO  DsLTVEB  Pbofkbtt  TO  SBXBmr  OH  re- 
quest, or  pay  a  debt  of  his  copartner  for  which  it  had  been  seiaed  under 
execution,  is  valid;  and  it  is  no  defense  to  an  action  thereon  by  the  aher* 
iSf  that  the  property  was  partneiship  property  and  had  been  applied  to 
the  use  of  the  firm. 

AcrnoN  on  a  coyenant  by  Buiiall  with  Acker  which  recited 
that  the  latter  as  sherifif  leTied  on  eight  thousand  nine  hundred 
and  sixty-one  dollars  and  fifty-six  cents  in  bills,  notes,  and 
money  on  an  execution  against  Horace  Janes  and  in  favor  of  J. 
T.  Smith,  and  on  request  permitted  the  same  to  remain  in  pos- 
session of  Burrall,  in  consideration  of  one  dollar  and  BurraU's 
ooTenant  to  deliyer  the  property  to  Acker  upon  request,  or  in 
default  thereof  to  pay  said  execution.  The  defendant  pleaded 
that  the  property  levied  upon  was  not,  nor  was  any  part  of  it, 
the  property  of  Horace  Janes;  that,  at  the  time  of  the  leyy,  Bur- 
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nil  and  Janes  were  partners,  and  the  property  belonged  to  them 
as  such,  and  that  the  defendant,  since  entering  into  the  coye- 
nant,  and  before  any  demand  made  on  him  for  the  property,  had 
applied  it  to  the  uses  of  the  partnership.  Plaintiff  demurred  to 
defendant's  pleas  and  recovered  judgment  thereon.  Defendant 
prosecuted  his  writ  of  error. 

8.  A,  Ibotf  for  the  plaintiff  in  error. 

8.  Stevens,  for  the  defendant  in  error. 

Walwobkh,  Ohanoellor.  The  questions  which  arise  in  this 
case  are,  first,  whether  the  declaration  is  good  in  substance  ?  and 
if  it  is,  then  secondly,  whether  either  of  the  pleas  forms  a 
complete  defense  to  the  whole  action,  upon  the  agreement  to  re- 
turn the  projierty  to  the  sheriff,  so  that  the  interest  of  Janes 
therein  might  be  sold  on  the  execution  against  him  ? 

The  first  point,  as  to  the  goodness  of  the  declaration,  neces- 
sarily involves  the  question,  whether  a  sheriff  who  levies  upon 
property  which  he  claims  to  belong  to  the  defendant  in  the  exe- 
cution, is  legally  authorized  to  leave  it  in  the  i>osses8ion  of  a 
third  person  until  the  same  can  be  advertised  and  sold,  ui>on 
taking  an  agreement  of  such  person  to  produce  the  property  at 
a  future  day,  so  that  the  sheriff  may  sell  the  same,  or  in  default 
thereof  to  pay  the  amoimt  of  the  execution,  with  the  sheriffs 
fees  thereon.  If  such  an  agreement  necessarily  implied  any 
breach  of  duty  on  the  part  of  the  sheriff  which  would  deprive 
him  of  the  power  of  executing  the  process  of  the  court,  or  which 
must  necessarily  produce  an  injury  to  the  plaintiff  or  the  defend- 
ant in  the  execution,  the  agreement  would  be  contraiy  to  law, 
and  would  therefore  be  absolutely  void  under  the  provisions  of 
the  article  of  the  revised  statutes,  relative  to  the  powers  and 
duties  of  certain  judicial  officers:  2  B.  S.  286,  sec.  59;  although 
the  agreement  contained  other  stipulations  which  in  themselves 
would  be  legal.  By  the  common  law,  an  agreement  or  securiiy 
might  be  good  in  part  and  void  in  part.  But  the  effect  of  the 
fifty-ninth  section  of  the  article  of  the  revised  statutes  before 
referred  to,  is  to  render  the  contract  or  security  entirely  and  ab- 
solutely void,  if  taken  by  a  public  officer  by  color  of  his  office 
and  contraiy  to  law  in  any  respect.  The  counsel  for  the 
plaintiff  in  error  is  clearly  wrong,  however,  in  supposing  that 
no  public  officer  can  take  a  security,  unless  it  is  a  security  au- 
thorized by  statute  law.  A  vast  number  of  securities  are  taken 
by  the  various  public  officers  referred  to  in  this  article  of  the 
revised  statutes,  which  the  common  law  considers  as  valid,  but 
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wiiieh  are  not  aanotiaiied  in  any  statotoiy  enaetmeni  Tli» 
wardfl,  color  of  offloe,  neeeaaarily  imply  an  illegal  claim  of  light 
or  aatfaoadfy  to  tike  the  seeoriiy,  or  to  do  the  aet  in  question, 
hy  Tirtoe  ot  hia  office,  which  claim  is  a  mere  color  or  pretense 
on  the  part  of  the  officer.  Or,  as  Tomlyn  eiq^reases  it, ''  Color 
of  office  is  when  an  act  is  evilly  done,  by  the  countenance  of  an 
officer;  and  is  always  taken,  in  the  worst  sense,  being  groonded 
upon  corruption,  to  which  the  office  is  as  a  mere  shadow  or 
color." 

UaUng  a  securi^  by  a  public  officer  virtiiHofficii  implies  that 
the  act  is  lawful  either  by  the  common  law  or  bf  the  aathoriliyof 
some  statute.  But  takingit  by  color  of  his  office  necessarily  im- 
plies that  the  act  is  unlawful  and  unauthorised,  and  that  the 
legal  right  to  tike  it  is  a  mevecolor  or  pretense.  Is  it  then  un- 
lawful either  by  the  common  law  or  l^  any  statute  of  this  state 
fora  sherifl^  when  he  levies  upon  property  by  virtue  of  an  execu- 
tion, toleaTeitinpoeseesionof  the  defemlant,  or  of  a  third  per- 
son, until  the  time  of  sale,  upon  taking  security  that  the  prop- 
erty shall  be  forthcoming  at  the  sale,  or  upon  the  request  of  the 
sheriff,  and  in  default  thereof  that  the  person  in  whose  hands  it 
is  thus  left  shall  pay  the  amount  of  the  execution?  As  he 
has  no  right  to  dispose  of  the  property  to  a  third  person  except 
by  public  auction,  and  in  the  form  prescribed  by  law,  any  agree- 
ment with  such  person  that  the  property  shall  be  absolutely  his 
upon  paying  the  amount  of  the  execution  would  be  illegal  and 
contrary  to  the  rights  of  the  defendant  in  the  execution;  and  an 
agreement  which  would  place  the  property  absolutely  beyond 
the  reach  of  the  sheriff  before  a  sale  thereof  at  public  auction, 
would  be  equally  illegal  and  contrary  to  the  duty  of  the  sheriff 
in  reference  to  the  plaintiff's  rights.  But  there  is  nothing  in  the 
agreement  dedaied  on  in  this  case  which  did,  even  by  implica- 
tion, deprive  the  sheriff  of  the  power  to  take  the  property  and 
sell  it  to  satisfy  the  execution;  or  for  the  purpose  of  returning 
it  to  the  defendant  in  the  execution  if  the  latter  should  think 
proper  to  pay  the  debt  without  a  sale.  In  this  respect  the 
agreement,  though  under  seal,  is  the  same  in  its  legal  effect 
upon  the  right  of  the  sheriff  to  reclaim  the  property,  as  a  mere 
receipt  in  similar  terms  without  a  sefd.  Therecital  in  the  agree- 
ment, that  the  property  had  been  levied  on  by  the  sheriff  by 
virtue  of  the  execution  against  Janes,  in  the  absence  of  any  al- 
legation to  the  contrary,  was  sufficient  to  raise  the  legal  pre- 
sumption that  Janes  had  some  interest  in  such  property,  which 
WM  the  proper  subject  of  a  levy  and  sale  on  the  execution.    I 
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haTe  no  doabt,  therefore,  that  the  deolaxation  in  thb  oaae  mm 
good  in  sabetance;  and  that  the  sheriff  was  entitled  to  reoover 
thereon  the  amount  of  the  debt  for  which  he  had  been  made 
liable  to  the  plaintiff  in  the  execution,  unless  the  pleas,  or  one 
of  them,  sets  up  a  Talid  defense. 

The  first  plea  does  not  appear  to  be  sobjeot  to  the. 
technical  objection  supposed  to  exist  by  Mr.  Justice  Oowen; 
as  upon  general  demurrer  the  allegation  that  the  prop- 
erty levied  on  was  not  the  property  of  Janes,  must  be  pre* 
■nmed  to  refer  to  the  time  of  lefy,  as  stated  in  the  dedans 
tbn.  But  this  plea  is  defective  in  substance,  in  not  aTerxing 
that  Janes  had  no  interest  whateyer  in  that  property  which 
could  be  properly  be  reached  and  levied  on  by  the  execution, 
although  he  might  not  be  the  absolute  owner  of  the  property. 
The  revised  statutes  have  authoriised  a  special  interest  in  per- 
sonal jxroperty  to  be  sold  on  execution;  and  by  the  common  law 
the  interest  of  a  defendant,  who  is  a  copartner  merely,  may 
also  be  levied  u])on  and  sold,  although  he  is  not  the  general- 
owner  of  the  partnership  goods.  Every  allegation  in  this  first 
plea,  therefore,  may  be  literally  true,  and  yet  Janes  may  have 
had  an  interest  in  this  propeorty  which  it  was  the  duty  of  the 
sheriff  to  levy  on,  and  which,  if  sold  on  the  execution,  might 
have  been  sufficient  to  have  paid  the  whole  debt  and  costs;  and 
in  the  absence  of  any  allegation  to  the  contrary,  the  court  is 
bound  to  presume  that  a  public  officer  has  not  violated  his  duty 
by  levying  upon  property  which  he  had  no  right  to  take.  This 
plea  is  also  defective,  in  form  at  least,  in  not  showing  who  did 
own  the  property  levied  upon,  if  the  defendant  in  the  execution 
did  not. 

The  second  plea  is  equally  defective  in  substance,  as  every 
part  thereof  may  be  literally  true,  and  yet  the  defendant  in  the 
esecution  may  have  had  an  interest  in  the  property,  which  was 
liable  to  be  levied  upon  and  sold  on  the  execution,  more  than 
sufficient  to  pay  the  whole  debt.  Indeed  this  whole  plea  shows 
that  Janes  actually  had  an  interest  in  the  property  which  it  was 
the  duty  of  the  sheriff  to  levy  upon  and  sell. 

The  question  whether  a  sheriff  upon  an  execution  against  one 
copartner  can  take  the  exclusive  possession  of  the  partnership 
properiy  until  the  sale,  so  as  to  entirely  divest  the  other  copart- 
ners of  the  possession  thereof,  does  not  arise  in  this  case;  as  it 
nowhere  appears,  either  from  the  declaration  or  the  plea,  that 
the  sheriff  attempted  to  do  anything  more  than  to  levy  upon  the 
property,  and  to  take  a  joint  possession  thereof  with  BuxnJl; 
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which  he  was  clearly  authorized  to  do.  Upon  Buoh  a  le^y  it  nec- 
eesarily  became  a  proper  subject  of  agreement,  between  the  sheriff 
and  the  copartner  of  Janes,  which  of  them  should  retain  the 
projierty  imtil  the  day  of  sale,  as  the  sheriff  could  not  sell  un- 
less the  property  was  present.  The  copartner  of  Janes  haying 
obtained  permission  to  retain  the  exclusiYe  possession  of  the 
property  for  the  present,  under  an  agreement  to  produce  it  so 
that  it  could  be  sold  on  the  execution,  or  to  pay  the  debt  and 
costs,  the  fact  that  it  was  partnership  property  and  that  he  has 
disposed  of  it  in  violation  of  his  agreement  with  the  sheriff,  is 
no  answer  whatever  to  the  declaration.  The  plea  does  not  even 
allege  that  it  was  actually  applied  to  pay  partnership  debts  con« 
tracted  before  the  property  was  levied  on  by  the  sheriff.  For 
aught  that  appears  it  may  have  been  used  in  the  purchase  of 
property,  or  in  other  transactions,  on  account  of  the  partner- 
ship. The  plaintiff  in  error  having  violated  his  agreement  with 
the  sheriff,  and  thus  deprived  him  of  the  power  of  selling  Janes' 
interest  in  the  property  levied  on,  necessarily  subjected  the 
sheriff  to  the  payment  of  the  debt,  as  he  could  not  return  the 
execution  nnUa  bona  without  violating  his  oath  of  office.  There 
is  therefore  no  principle  of  law  which  can  authorize  the  plaint- 
iff in  error  to  set  up  such  a  defense  as  this,  to  the  action  on  hia 
agreement;  the  violation  of  which  agreement  has  placed  the 
sheriff  in  that  situation. 

For  these  reasons  I  am  perfectly  satisfied  that  the  decision  of 
the  supreme  court  upon  this  demurrer  was  right,  and  that  the 
judgment  should  be  affirmed. 

The  members  of  the  court  unanimously  conourxing  in  this 
conclusion,  the  judgment  of  the  supreme  court  was  accordingly 
affirmed. 


CoLOBB  Omon. — An  act  is  not  done  by  oolor  of  offioe  onion  it  implies  a 
breach  of  duty  upon  the  part  of  the  officer,  or  a  use  of  his  offioe  for  purposes 
of  oppression.  A  review  of  some  of  the  cases  will  make  this  clear.  Thus,  ii 
the  sheriff,  instead  of  taking  the  bond  required  by  statute  on  the  release  of  a 
person  arrested,  take  an  unsealed  instrument  in  all  other  features  regular,  the 
instrument  has  not  been  obtained  colore  officU,  and  is  not  void:  Kdlf  v.  Me^ 
Gormick,  28  N.  T.  321;  2  E.  D.  Smith,  5ia  So  if  the  sheriff  take  a  replevin 
bond  with  only  one  surety  instead  of  the  two  required  by  statute,  there  is  ao 
irregularity  of  which  defendant  in  the  replevin  suit  might  oomplain  indeed, 
but  which  will  not  avoid  the  bond  as  having  been  taken  colore  offieu:  Deeber 
V.  Judaon,  16  K.  Y.  442.  Nor  is  an  agreement  made  after  a  levy  between  the 
sheriff  and  the  judgment  debtor  that  the  latter  shall  pay  for  the  time  of  a 
keeper,  void  for  this  reason,  where  the  purpose  of  the  agreement  was  to  keep 
open  the  debtor's  store,  which  otherwise  must  have  been  closed:  Mwrtagh  v. 
OsfNier,  16  Hun,  491.    For  other  instances,  see  domett  ▼.  Dakki,  88  N.  T. 
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256;  HtOiard  ▼.  iltuein,  17  Barb.  144;  Oriffitha  v.  Hardenbergh,  41  N.  Y.  469; 
SupervUora  ▼.  Pindar,  3  Lans.  12;  ilefee  v.  Adee,  16  Hun,  49.  Bnt  where  a 
provoflt  manhal,  before  he  would  enlifit  and  muster  in  the  men  provided  by  a 
peraon  engaged  in  fomiBhing  the  quota  of  men  required  of  certain  towns,  ex- 
acted  a  deposit,  to  be  forfeited  in  case  of  the  desertion  of  any  of  the  men,  his 
acts  were  treated  as  colore  officii,  as  having  been  an  illegal  exaction  of  that 
which  he  coold  not  have  properly  demanded:  Bichardaon  v.  CrandaU,  48  N. 
Y.  361;  and  see  Shelton  v.  WeMtervdt,  1  Dner,  113,  all  citing  the  principal 
case;  as  to  this  subject,  see  Webber  v.  Bluni,  32  Am.  Deo.  446,  and  note. 

Thb  Riobt  to  Lsyt  upon  avd  Bbmote  Pkopestt  depends  upon  the  right 
«f  possession  in  the  exeoation  defendant;  therefore,  property  in  the  hands  of  a 
pledgee  can  not  be  removed  by  the  sheriff:  Sti^v,  Hart,  1  N.  Y.  38,  distin- 
guishing that  case  from  the  one  where  partnership  property  is  levied  upon  un- 
der execution  issued  against  one  partner;  citing  the  principal  case.  As  to  lia« 
bilify  of  partnenhip  property  to  execution  issued  against  one  partner,  sea 
MorriBon  v.  Blodgett,  29  Am»  Dec.  653,  and  note. 
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At  Commov  Law  thi  Afpoiktmbkt  of  an  Umpolb  between  arbitraton  may 

beby  paroL 
Umpibb  hust  bb  Appoihtbd  nr  Wbitino,  where  a  submission  to  arbitiatioD  la 

made  under  our  statute. 
AwABD  IS  Von)  AT  Law  if  the  umpire  or  arbitiators  proceed  ex  paHe,  without 

notice  to  the  parties. 

Suit  on  arbitration  bond.  The  points  inTolved  suffidenily 
appear  from  the  opinion.  The  plaintiff  had  judgment  in  the 
sapreme  conrt. 

Orim  and  HaU^  aUomey-generalt  for  the  plaintiff  in  error. 

D.  Lordijwn.^  for  the  defendant  in  error. 

Walwobth,  Chancellor.  The  plaintiff  in  error  was  a  surety  for 
B.  E.  Taylor  in  an  arbitnttion  bond  executed  preyiously  to  the 
revised  statutes,  and  an  award  having  been  made  against  Taylor 
by  the  umpire,  two  questions  are  presented  for  our  considera- 
tion on  this  writ  of  error:  1.  Was  it  competent  for  the  defend- 
ant in  error  to  prove  by  parol  the  appointment  of  the  umpire: 
the  appointment  not  being  evidenced  by  any  writing  signed  by 
the  arbitnttors,  or  the  parties?  and,  2.  Was  it  a  good  defense 
in  a  suit  at  law  upon  the  arbitration  bond,  that  the  umpire  did 
not  before  making  his  award  appoint  any  time  for  hearing  Tay- 
lor, or  his  witnesses,  or  proofs  relative  to  the  matters  of  the  sub« 
mission,  but  made  the  award  against  him  entirely  ea?  parie  and 
without  notice? 
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Upon  the  first  qnestion  I  should  have  no  doubt  of  the  oor> 
rectnesB  of  the  decision  of  the  court  below  if  this  had  been  a 
mere  common  law  arbitration; for  where  a  submission  itself  maj 
be  by  parol,  and  also  the  award  made  under  it,  there  can  be  no 
good  reason  for  requiring  the  appointment  of  an  umpire  to  be 
in  writing.  This,  however,  was  a  submission  imder  the  statute 
of  Februazy,  1791,  1  B.  L.  1813,  p.  126,  as  it  is  e:qaes8l7 
agreed  in  the  bond  that  the  submission  shall  be  made  a  rule  of 
the  supreme  court.  In  such  cases,  I  think,  it  is  evident  that 
the  legislature  contemplated  that  the  proceedings  should  be  in 
wriling,  so  far  at  least  as  to  show  that  the  arbitrators  or  umpire 
had  authority  to  make  an  award.  When  there  ia  no  specifio 
time  stated  in  the  submission  for  the  appointment  of  the  umpire, 
it  probably  will  be  sufficient  if  the  fact  of  such  appointment  ia 
recited  in  the  award  itself,  if  the  arbitrators  as  well  as  the  um- 
pire sit  together  and  hear  the  parties  and  their  witnesses,  and 
all  sign  the  award.  But  when  the  submission,  in  terms,  re- 
quires the  umpire  to  be  appointed  previous  to  the  entering  upon 
the  lefeience,  an  award  signed  by  them  all  will  not  be  gnffiffifliit 
evidence  of  such  appointment  having  been  made  in  due  time: 
StiU  V.  Halfordy  4  Gamp.  17.  Here  the  award  is  signed  by  the 
umpire  only,  and  not  by  the  original  arbitrators  or  either  of 
them.  It  is,  therefore,  not  a  written  appointment  in  itself;  nor 
is  it  any  evidence  of  such  appointment. 

It  is  frequently  said,  in  the  opinions  of  judges,  that  an  award 
which  is  good  upon  its  face  can  not  be  impeached  in  an  action 
at  law  thereon;  nor  can  it  be  vacated,  even  in  equity,  unlesa 
there  is  fraud  or  corruption  in  the  arbitEat(»s.  I3ie  arbitrators 
are  judges  of  the  parties'  own  choosing;  and  are  in  most  re- 
spects treated  as  a  court,  so  long  as  they  keep  within  the  limits 
of  the  power  confided  to  them  by  the  submission.  I  apprehend, 
however,  it  would  be  carrying  the  principle  too  far  to  say  that 
their  decision  shall  be  conclusive  upon  the  party  who  has  never 
had  a  chance  to  be  heard  before  them  upon  the  subject  of  the 
submission. 

This,  it  appears  to  me,  would  be  giving  to  an  eop  parte  award 
a  greater  efiTect  than  is  by  law  given  to  the  judgment  of  an  in- 
ferior court;  the  proceedings  of  which  court  are  void  if  they 
have  been  entirely  ex  parte  and  without  giving  to  the  party 
against  whom  the  judgment  was  rendered  a  chance  to  be  heard 
in  opposition  thereto.  What  is  a  reasonable  notice  of  the  time 
and  place  of  hearing,  upon  a  submission  to  arbitration,  must  of 
course  be  left  to  the  discretion  of  the  arbitrator.    And  if  he 
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aotB  in  good  faith  in  reference  to  that  question,  he  acts  within 
the  authority  of  the  submission;  and  his  award  will  be  valid  at 
law»  although  he  actually  mistakes  the  true  rule  as  to  what  was 
a  reasonable  notice.  But  I  apprehend  that,  as  a  fundamental 
rule  of  construction  in  reference  to  evezy  transaction  in  the  na- 
ture of  a  judicial  proceeding,  the  contract  of  submission  neces- 
sarily impUes  that  the  arbitrator  is  not  authorized  or  empowered 
to  decide  the  question  in  controTen^  without  giving  the  parties 
an  opportunity  to  be  heard  in  relation  thereto;  unless  by  the 
teims  of  the  submission  the  right  of  the  party  to  be  heard  before 
the  arbitrator  is  waived.  If  I  am  correct  as  to  this  principle, 
it  necessarily  follows  that  where  the  arbitrator  proceeds  entirely 
«r  parte,  without  giving  the  party  against  whom  the  award  is 
made,  any  notice  of  the  proceedings  on  the  submission,  the 
award  is  without  authority  and  void. 

The  only  case  I  have  been  able  to  find  in  our  own  reports 
upon  this  point,  is  Peters  v.  Newbirk,  6  Oow.  103,  referred  to 
in  the  opinion  of  the  late  Chief  Justice  Savage  in  the  present 
case.  There  the  supreme  court  of  this  state  distinctly  decided, 
that  an  appraisement  which  was  to  control  the  rights  of  parties, 
in  the  nature  of  an  award,  was  a  nullity,  the  appraisement  hav- 
ing been  made  by  the  arbitrator  to  whom  the  parties  had  agreed 
to  submit  the  question,  on  the  ex  parte  application  of  one  party 
only,  and  without  any  notice  whatever  to  the  other  party,  who 
was  not  present.  In  Luix  v.  LinOiicum,  8  Pet.  178,  Mr.  Jus- 
tice Story,  in  reference  to  such  a  proceeding,  says  that  without 
question  due  notice  should  be  given  to  the  parties  of  the  time 
and  place  of  hearing;  and  if  the  award  was  made  without  such 
notice  it  ought,  upon  the  plainest  principles  of  justice,  to  be  set 
aside. 

Neither  is  it  of  any  importance  in  such  a  case,  that  the  arbi* 
tcator  who  has  condemned  one  of  the  parties  unheard,  did  not 
intend  to  act  corruptly,  but  merely  mistook  his  duty  in  that  re- 
spect; for  the  want  of  an  opportunity  to  be  heard  goes  directly 
to  the  authority  of  the  arbitrator  to  make  an  award.  Thus,  in 
the  case  of  Sharpe  v.  Bickerdyise,  3  Dow,  102,  which  came  be- 
fore the  house  of  lords  upon  an  appeal  from  Scotland,  the  de- 
cision of  the  coiuii  below  was  reversed,  because  it  sustained  the 
award  of  an  arbitrator  which  had  been  made  without  ^*>ftT^^g  of 
the  party  agaiost  whom  it  was  made;  although  there  was  no 
fraud  or  corruption  on  the  part  of  the  arbitrator,  who  had  acted 
on  the  supposition  that  such  party  had  consented  to  waive  the 
right  to  be  heard.    In  that  case  the  respondent's  counsel  relied 
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upon  an  act  of  sedenirUy  which  declared  in  express  terms,  that 
no  award  shonld  be  set  aside,  at  the  instance  of  either  party,  for 
any  cause  or  reason  whatever,  unless  it  was  for  bribery,  false- 
hood, or  cormption,  to  be  alleged  against  the  arbitrators:  Acts 
of  Sederont,  1695,  sec.  25.  But  Lord  Eldon,  in  reference  to 
that  objection,  said,  that  by  the  great  principle  of  eternal  jus- 
tice, which  was  pri  )r  to  the  act  of  sederunt,  it  was  impossible 
that  an  award  could  stand  where  the  arbitrator  heard  the  one 
party  and  refused  to  hear  the  other.  That  upon  this  great  prin- 
ciple, even  if  the  arbitrator  decided  rightly  he  had  not  decided 
justly;  and  therefore  the  award  could  not  stand.  In  conformity 
with  this  decision  of  Lord  Eldon,  the  lords  of  counsel  and  of 
session,  in  the  case  of  MoPherson  t.  Bo98,  9  Shaw  &  Dunl.  Sees. 
Gas.  797,  afterwards  held  that  it  was  not  necessary  to  aver  cor* 
ruption  on  the  part  of  the  arbitnttor,  to  invalidate  the  award, 
where  he  had  decided  the  case  submitted  to  him  without  hearing 
one  of  the  parties. 

If  the  principle  contained  in  these  decisions  is  correct,  and  I 
think  no  one  who  rightly  understands  the  nature  of  judicial 
proceedings  as  they  should  be  conducted  can  doubt  on  that 
point,  why  should  tiie  party  against  whom  the  award  is  made  be 
compelled  to  go  into  a  court  of  chancery  for  relief,  instead  of 
defending  himself  against  the  void  award  in  the  action  brought 
thereon  in  a  court  of  law?  The  validity  of  the  award  in  such 
case  is  a  purely  legal  question,  proceeding  upon  the  ground  that 
it  was  not  within  the  power  of  the  arbitrator  to  make  an  award 
without  hearing  of  the  parties,  and  I  am  of  opinion  that  the 
defendant  had  a  right  to  set  up  this  objection  to  the  award  in 
the  court  of  law;  although  perhaps  the  court  of  chancery,  upon 
the  authority  of  some  of  the  cases  cited  on  the  argument,  might 
have  had  concurrent  jurisdiction. 

Here  it  was  distinctiy  averred  in  one  of  the  pleas,  that  the 
umpire  did  not  appoint  any  time  for  hearing  of  Taylor  or  of  his 
witnesses,  or  proofs  touching  the  matter  referred,  or  for  pro- 
ceeding in  the  arbitration;  and  that  the  award  was  made  with- 
out the  umpire's  having  heard  or  examined  any  witnesses  or 
proofs  on  behalf  of  Taylor,  and  without  having  given  him  any 
opportunity  of  producing  witnesses  or  proofs,  or  of  observing 
upon  the  plaintiff's  witnesses  and  proofs.  The  jury  found  the 
issue  joined  upon  this  plea  in  favor  of  the  defendant  in  the  court 
below;  and  it  also  appears  by  the  bill  of  exceptions  that  the 
original  arbitrators  never  proceeded  in  the  arbitration  so  as  to 
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be  able  to  give  the  umpire  any  inf oimation  to  guide  or  control 
his  jndgment. 

For  this  reason  I  think  the  jndgment  should  have  been  given 
for  the  defendant  in  the  coTurt  below,  upon  the  verdict  on  this 
issue;  and  that  the  judgment  of  the  supreme  court  should  be 
reversed. 

The  judgment  of  the  supreme  coiuii  was  accordingly  reversed. 
Eighteen  members  of  the  court  voting  for  a  reversal. 

The  revenal  of  tbe  jadgment  of  the  sapreme  court  in  this  case  retti  upon 
two  grounds:  1.  That  the  appointment  of  the  umpire  by  parol  was  invalid 
under  the  statute,  and  he  therefore  never  had  any  authority  to  act;  and  2. 
That,  even  if  his  appointment  had  been  valid,  it  was  farther  essential  that  he 
should  have  given  the  parties  notice  of  the  time  for  hearing  them  and  their 
witnesses.  If  the  first  proposition  be  true,  then  the  decision  of  the  second 
was  unnecessaiy,  and  may,  perhaps,  be  regarded  as  dictum.  But  where  two 
points  are  thus  determined,  each  has  equal  claim  to  authority,  and  each  may, 
with  equal  propriety,  be  deemed  a  dictum.  The  principal  case  was  at  law. 
No  equitable  considerations  were  pressed  upon  the  court;  and,  if  pressed, 
could  not  properly  have  been  considered.  The  effect  of  the  decision,  then,  is, 
that  if  the  umpire  fails  to  appoint  a  time  and  place  for  hearing  the  parties 
and  their  witnesses,  he  never  acquires  any  authority  over  them,  and  his  de- 
cision 18,  in  legal  effect,  no  decision  whatsoever.  The  parties  need  not  make 
any  application  to  have  it  vacated  or  its  enforcement  enjoined.  They  may 
treat  it  as  eoram  nonjudice. 

Where  an  award  is  made  in  legal  proceedings,  we  doubt  not  it  would  be 
vacated  on  motion,  if  it  were  shown  that  either  of  the  parties  was  given  no 
opportunity  to  be  heard.  Such  an  award  would,  doubtless,  be  vacated  or  en- 
joined in  equity,  if  shown  to  be  inequitable.  We  are  not  inclined,  however, 
to  concede  the  correctness  of  the  chancellor's  opinion  in  the  principal  case. 
When  arbitrators  are  chosen  they  constitute  a  judicial  or  quasi  judicial  tribu- 
naL  Their  jurisdiction  is  not  obtained  in  the  mode  in  which  courts  usually 
acquire  jurisdiction.  A  court  most  have:  1.  Jurisdiction  over  the  subject- 
matter,  and  this  is  obtained  by  some  constitutional  or  statutory  provision; 
and  2.  Jurisdiction  over  the  parties,  and  this  is  acquired  either  by  their 
volontary  appearance  or  by  the  service  of  process  on  them.  After  jurisdic- 
tion has  been  acquired,  courts  proceed  to  hear  the  parties;  but  we  are  not 
aware  of  any  instance  in  which  it  has  been  held  that  notice  of  the  time  of 
trial  or  the  hearing  witnesses  is  jurisdictional. 

In  the  case  of  an  arbitration,  we  insist  that  the  submission  of  the  parties 
confers  u^Mm  the  arbitrators  the  power  to  determine,  as  between  the  parties, 
every  question  embraced  in  the  submission.  There  need  be  nothing  in  the 
nature  of  process,  because  the  parties  are  already  in  court.  Any  subsequent 
error  of  proceeding  is  not  jurisdictional. 

The  authorities  relied  upon  by  the  chancellor  are  Sharpe  v.  Biekerdyke,  3 
Dow,  102,  and  McPheraon  v.  Ros$,  9  Sess.  Gas.  (Shaw  &  Dunl.)  797.  Both 
ve  Scottish  oases.  In  the  first,  proceedings  pending  in  court,  were  sub- 
mitted to  an  arbitrator,  who  finally  made  his  award.  Afterwards  proceed* 
ings  were  taken  in  the  same  case,  which  seem  to  have  been  substantially 
identical  with  a  motion  to  vacate  the  award.  The  motion  was  granted.  In 
the  second  case  a  submission  was  entered  into,  and  according  to  the  report, 
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a  deoroe  hafri^g  been  pronooneed  by  an  ovemnan,  Gtaiiy  and  hia  tonaiitk 
after  some  interval,  inetitated  a  reduction  of  it,  on  the  groondi  ohiefly  that  it 
had  been  obtained  by  fraud  and  deceit  pnctioed  on  the  oyenmaa  by  Rom, 
and  that  the  oversman  had  decided  without  hearing  them  on  an  ooaontial 
point;  and  Ross,  on  the  other  hand,  brought  an  action  for  implement  of  the 
decree.  These  actions  having  been  conjoined,  issues  were  prepared  to  try  the 
cause,  and  approved  by  Lord  Moncrieff,  ordinary.*'  One  of  these  ianus  was 
"whether  the  said  oversman  wrongfully  pronounced  the  deereei-arfaitral 
without  hearing  the  parties  in  the  matter  submitted."  Boss  moved  to  aub- 
stitute  the  word  *'  corruptly  "  lor  "  unlawfully,"  in  thk  issue.  "  The  ooort 
refused  to  alter  the  issues,  and  approved  them  as  framed;*'  and  the  oourt  di* 
rected  that  the  action  for  the  reduction  of  the  award  be  regarded  aa  the  lead- 
tag  action. 

If  we  understand  these  cases  they  prove  nothing  exo^  that*  on  a  motioD 
to  vacate  or  on  a  direct  action  agahist  an  award,  the  failure  to  hear  one  of 
the  parties  is  an  efficient  ground  for  relief.  Xhia  we  concede.  Whether  the 
award,  if  permitted  to  stand,  is  void,  is  an  entirely  diffarBnt  question. 
"  When  the  submisaiaii  is  by  the  mere  act  of  the  parties,  then,  in  order  to  be 
relieved  against  the  award  on  account  of  eztrinsio  circumstanoea,  the  defend- 
ant can  not  make  these  a  defense  to  an  action  on  the  award  or  on  the  aubiBiB- 
aion  bond:  he  can  not  give  in  evidence  anything  to  impeach  the  ooadnct  of 
the  arbitratora;  the  award  is  a  determination  of  judges  choeen  by  the  act  d 
the  party  himself,  and  nothing  extrinsic  to  that  judgment  can  be  ofiered  in 
evidence  to  overturn  it;  if  such  evidence  were  admitted,  the  plaintiff  would 
oome  entirely  unprepared:  to  support  his  action  he  has  only  to  prove  the  sob- 
mission  and  award;  the  corruption  or  partiality  of  the  arbitiatorsy  it  la  said* 
may  be  wholly  unknown  to  him;  it  concerns  only  the  arbitratoia  themselves: 
there  is  no  preoedent  at  law  of  any  writ  to  set  aside  an  award:"  Kyd  on 
Awards,  327.  "  The  defendant  can  not  plead,  to  an  action  on  the  anbDUs- 
sion  bond,  partiality  or  improper  conduct  of  the  arbitrators,  this  being  only 
ground  for  applying  to  the  equitable  jurisdiction  of  the  court  against  the 
award:"  Caldwell  on  Arbitration,  407;  Story's  £q.,  aeo.  1452. 

Arbitiatitm  is  one  of  the  modes  of  litigation.  Hence  it  is  that  a  person  or 
corporation,  having  the  power  to  sue  and  to  be  sued,  may  submit  to  arbitra- 
tion: Akxander  Camd  Co,  v.  Swmn,  5  How.  (U.  8.)  83.  The  arbiteators 
are  therefore  judges.  The  submiseion  determines  what  subject-matters  are 
within  their  jurisdiction,  and  it  further  gives  them  Jurisdiction  over  the  par- 
ties or  litigants  with  respect  to  such  subject-matters.  The  award  ia  a  Judg- 
ment; and  whUe  not  set  aside,  nor  enjoined,  is  as  conclusive  as  any  other 
judgment.  Judges  are  usually  required  to  take  their  oaths  of  office.  Arbi- 
trators are,  in  some  statutes,  directed  to  be  sworn.  But  a  judgment  can  not 
be  impeached  by  showing  that  the  judge  never  took  his  official  oath,  because 
this  matter  is  not  juiisdictionaL  For  the  same  reason,  an  award  can  not  be 
avoided  by  proving  that  the  arbitrators  were  not  sworn:  Brownimg  v. 
Wheeler,  24  Wend.  25S;  Woodrow  v.  O'Connor,  28  Vt.  776;  fftU  v.  Ta^, 
15  Wis.  190;  Otia  v.  Northrop,  2  Miles,  350;  Howard  v.  Sexton^  1  Denio^  4aor 
4  N.  Y.  157;  Morse  on  Arb.,  113;  or  that  the  witnesses  did  not  testify  uader 
oath:  Hidoat  v.  P^e,  1  Bos.  &  PuL  91.  And,  generally  speaking,  there  can 
be  no  doubt,  that  the  misconduct  of  arbitrators,  whatever  may  be  ite  cISmsi 
when  made  the  basis  of  a  motion  or  action  to  vacate  or  enjoin  their  award, 
does  not  authorize  the  parties  to  treat  it  as  void,  nor  constitute  any  clelcnae 
to  an  action  thereon  at  law:  Caldwell  on  Arb.  407;  Morse  on  Arh.  099;  £fim 
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T.  Oarey,  27  Md.  401;  Hough  v.  Beard,  8  Blaokl  158;  Woodrow  r,  (yOon- 
nor,  28  Vt.  778. 

We  izttist  that  the  fulnre  to  giye  notioe  to  the  parties  of  the  thne  wheD 
they  win  be  heard,  or  the  refaaal  to  hear  them  after  giving  such  notice,  is 
mere  miBcondnet  on  the  part  of  the  arbitrators,  and  nothing  more;  and  that 
it  therefore  does  not  form  any  defense  to  an  action  at  law  on  the  award,  nor  in 
.any  way  aid  a  collateral  assault  thereon:  Burrows  v.  Davis,  7  Iowa,  159; 
Shanron  v.  Wood,  5  Halst.  7;  MilUr  ▼.  Kennedy,  3  Rand.  6;  Beddick  r, 
Thompson,  8  East,  344;  Oreeaebrook  v.  Davis,  8  Dow.  ft  Ry.  295;  Beddei  t. 
8mWi,  2  Moo.  k  P.  345;  Page  ▼.  Pendergaat,  2  N.  H.  285.  The  contrary  opin- 
ion expressed  in  the  pnncipal  case,  was  founded  on  the  misapprehension  of 
the  chancellor  of  the  effect  of  the  English  dedsions  on  the  subject.  We 
hare  already  shown  that  the  authorities  relied  upon  by  him  were  not  in 
point,  because  they  arose  out  of  proceedings  the' direct  object  of  which  was 
to  vacate  the  award.  If  any  doubt  upon  this  subject  existed  in  England,  it 
lias  been  removed  by  the  comparatively  recent  case  of  Thombum  v.  Barnes, 
L  R.,  2  G.  P.  384,  decided  in  1867.  There  the  arbitrators  within  two  hours 
after  their  appointment,  and  without  any  notioe 'to  one  of  the  parties,  or  any 
opportunity  for  him  to  be  heard,  made  their  award.  This  award  was  after- 
wards involved  in  an  action  and  was  attempted  to  be  impeached,  whereupon 
Willes,  J.,  said:  **  The  objection  is,  that  the  arbitrators  gave  the  plaintiff  no 
opportunity  of  being  heard;  and  I  am  of  o^nnion  that,  if  this  objection  were 
raised  in  the  course  of  a  proceeding  in  which  it  was  competent  to  the  plaint- 
iff to  raise  it,  and  it  was  fairly  raised,  the  award  could  not  be  allowed  to 
stand.  It  must  be  admitted  that  the  plaintiff  had  no  opportunity  of  being 
beard  upon  the  question  of  the  construction  of  the  documents  which  were 
put  in;  and,  as  at  present  advised,  I  think  it  no  answer  to  say  that  the  re- 
«ult  would  have  been  the  same  if  he  had  been  heard.  Having  made  these 
remarks,  I  now  come  to  the  dry  question  of  law,  viz. :  whether  the  form  in 
which  the  objection  is  here  made  is  the  form  in  which  it  is  competent  to 
plaintiff  to  make  it — whether  the  not  giving  a  party  an  opportunity  of  being 
heard  Ib  an  objection  which  can  be  made  by  plea,  or  only  a  sort  of  miscon- 
duct of  the  arbitrators  to  be  taken  advantage  of  by  a  motion  to  set  aside  the 
award.  Upon  the  best  consideration  I  can  bring  to  the  case,  I  have  come  to 
the  conclusion  that  the  latter  is  the  only  mode  in  which  such  an  objection 
can  be  urged.  It  was,  certainly,  not  put  too  high  by  Mr.  Brett,  when  ha 
said  that  it  is  one  of  the  first  principles  of  justice,  that  no  man's  rights 
shall  be  adjudicated  upon  without  giving  him  an  opportunity  of  being  heard 
in  support  of  them.  It  is  a  principle  which  has  been  universally  recognised, 
and  has  frequently  been  acted  upon  in  this  court;  and,  indeed,  it  is  admitted 
when  it  is  said  tiiat  an  award  made*  in  violation  of  it  may  be  set  aside  by 
the  court  on  motion.  It  has  been  very  forcibly  urged,  that  the  whole  pro- 
ceeding in  this  case  is  void;  and  the  instance  has  been  put  of  judgments  of 
foreign  courts,  to  which  the  courts  of  this  country  will  give  no  effect,  where 
they  are  shown  to  have  been  obtained  without  giving  the  defendant  an  op- 
portunity of  being  heard,  and  so  are  contrary  to  natural  justice.  If  an  arbi- 
trator stood  in  the  same  position  as  an  ordinary  judge,  the  argument  would 
be  conclusive.  Bat  he  does  not.  He  is  selected  by  the  parties  themselves, 
who  stipulate  with  one  another  to  abide  by  his  decision.  It  is  for  this  reason 
that  an  arbitrator  stands  in  a  different  position  from  a  judge,  whom  the  liti- 
gants have  no  opportunity  for  selecting.  *  *  •  The  course  of  reasoning 
and  the  authorities  cited  combine  to  show,  that  such  an  objection  can  not  be 
taken  by  plea.  Insufficiency,  or  want  of  hearing,  must  be  urged  as  ground 
Am.  Dso.  Vol.  ZXXV— 88 
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lor  mtttng  aside  the  award  en  motioii,  and  can  not  be  set  np  as  a  bar  to  an 
action  npon  it.^  Kwating  and  Montagae  Smith,  JJ.,  alao  diBcnned  the 
qneetion,  and  oonoaxrad  in  tiie  opinion  of  Mr.  Jnstioe  WiUee,  and  stated  that 
they  oonsidered  the  point  folly  settled  by  the  prior  oases  of  WhUmore  ▼. 
SmUh,  7  H.  &  N.  600;  Veale  ▼.  Warner,  1  Wm.  Saond.  327:  Braddiek  ▼. 
Thonqf9on^  8  East,  344. 

If  relief  in  eqnify  is  sought,  then  it  most  obvioosly  be  founded  upon  eqni- 
table  principles,  snob  as  apply  when  relief  is  sought  from  a  Judgment.  In 
anoh  case  the  applicant  mnst  generally  have  proceeded  without  unreasonable 
delay,  and  must  show  that  it  would  be  against  good  oonscienoe  for  his  adver- 
aaxy  to  avail  himself  of  the  advantage  which  he  has  at  law.  Therefore,  if  the 
award  is  not  alleged  and  shown  to  be  unjust,  we  think  equity  would  not  in- 
terpoee  to  prevent  iti  enforoement:  Oardner  v.  Mcuten^  3  Jones'  Eq.  468; 
8tQiy's  Bq.,  sec.  1451;  7%tten$on  v.  Peai^  8  Atk.  529;  Anery  ▼•  Wtm^  5  Ves. 
848,  848;  Attome^-ifmertU  v.  Jaekmm,  5  Hare,  806;  Muider  v.  OrarcU^  2  Bay, 
372;  Adxn  v.  ^ennatfy,  1  Bail  46. 

The  doctrine  of  the  prindpai  case  that  an  award  made  without  giving  the 
parties  an  opportunity  to  be  heard  is  absolutely  void,  is  now  well  established 
in  New  York:  Jomu  v.  ByaU,  3  Bsrfo.  284;  Brifff^  v.  StmOi,  20  Id.  413;  Da§ 
T.  Hammond,  57  K.  T.  486^  though  Oowen,  J.,  in  BtUUr  v.  Mojor  qf  N.  r., 
1  Hill,  405,  showa  that  it  waa  a  departure  from  the  law  as  previonaly  nndor- 
■loody  and  that  it  aafw  ioond  aoj  aopport  in  the  dscisjonawnder  the  Bn^^Ush 
eomnMm  law. 
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Staitton  V.  Thomas. 

AmaQvmm  mat  MAnrrAiir  Assumpsit  fob  Monbt  Paid  to  AsnoHOB,  «ftor 
jMwigniTifflit  of  a  chose  in  action,  upon  the  assigned  demand. 

Nominal  Plaintiff  Aoknowledoing  Satisfaotion  of  a  judgment  re- 
oovered  in  his  name,  under  an  authority  from  him,  by  a  father  for  the 
seduction  of  his  daughter  while  residing  in  the  nominal  plaintiff 's  house, 
is  liable  in  assumpsit  to  the  father  for  the  amount  of  such  judgment,  al- 
though the  authority  to  sue  is  conferred  by  a  sealed  writing,  where  it 
oontainB  no  words  from  which  a  ooirenant  can  be  implied. 

Assumpsit  to  recoTer  the  amount  of  a  certain  judgment,  re- 
oorered  in  a  suit  prosecuted  by  the  plaintiff  in  the  defendant's 
name,  under  a  "written  authority  from  him,  for  the  seduction  of 
the  plaintiff's  step-daughter,  while  residing  in  the  defendant's 
house,  the  defendant  after  the  recovery  of  the  judgment  having 
acknowledged  satisfaction  thereof  on  the  record.  It  appeared 
that  the  plaintiff  was  authorized  to  bring  the  said  suit  in  the 
defendant's  name  by  an  instrument  under  seal,  executed  by  the 
defendant,  the  plaintiff  keeping  said  defendant  *'  harmless  from 
all  damages,"  etc.  Flea,  the  general  issue.  Plaintiff  nonsuited 
at  the  circuity  on  the  ground  that  a  claim  for  damages  for  a  tort 
was  not  assignable;  that  the  writing  referred  to  was  not  an 
assignment,  and  that  it  was  void  for  champerlgr.  Motion  for  a 
new  trial. 

M.  T.  BeynOdB,  for  the  plaintiff. 

8.  Sievem,  for  the  defendant. 
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By  CoTurt,  NsLfiON,  0.  J.  The  only  doubt  I  have  entertained 
in  the  consideration  of  this  case  is,  whether  this  suit  shonld  not 
have  been  founded  upon  the  implied  covenant  growing  out  of 
the  power  of  attorney.  I  agree  to  the  opinion  expressed  by  my 
brother  Cowen,  when  this  instroment  was  before  him  heoreto- 
fore,  19  Wend.  73,^  that  upon  fair  constmction  it  is  a  power 
coupled  with  an  interest,  and  carries  by  implication  the  bene- 
ficial right  of  the  cause  of  action,  and  was  so  intended  by  the 
parties.  The  reasons  assigned  for  this  view  in  the  opinion  re- 
ferred to  are  full  and  entirely  satisfactory.  But  after  the  fullest 
examination  and  reflection  I  have  been  able  to  bestow  upon  it,  I 
have  come  to  the  conclusion  that  assumpsit  will  lie,  and  perhaps 
that  action  only.  It  is  a  familiar  law,  at  this  day,  that  the 
rights  of  the  assignee  of  a  chose  in  action  will  be  recognized  in 
a  court  of  law,  and  protected;  he  stands  in  the  place  of  the  as- 
signor for  all  purposes  except  the  form  of  the  remedy;  and  if 
money  be  paid  the  latter,  it  is  received  to  the  use  of  the  former, 
for  which  an  action  for  money  had  and  received  will  lie;  and 
ordinarily,  if  the  money  is  paid  after  notice,  it  will  be  in  fraud 
of  the  assignee,  and  ineffectual  to  discharge  the  debtor.  There 
are  interests,  however,  so  exclusively  personal  and  contingant, 
as  to  be  incapable  of  transfer  by  any  mode  of  assurance,,  and 
this  was  deemed  to  fall  within  that  class  of  cases  in  the  decision 
already  referred  to,  and  therefore  not  protected  by  notice.  But 
though  the  assignment  in  these  cases  is  held  to  be  ineffectual  to 
tranter  any  interest  in  the  subject-matter,  the  object  of  the  par- 
ties, if  lawful,  will  be  attained  in  another  way;  it  will  operate 
as  a  covenant  or  contract  between  them,  and  the  duty  enforoed 
by  reason  of  that  obligation.  This  principle  has  been  repeat- 
edly asserted  and  acted  upon:  19  Wend.  73;  most  of  the  au- 
thorities are  referred  to  there,  and  I  need  not  go  over  them: 
See  also  Yin.,  tit.  Assign,  B,  and  tit.  Oovenant,  0,  pi.  20;  2 
Bl.  820.* 

I  have  said  the  serious  doubt  in  the  case  is,  whether  the  action 
should  not  have  been  founded  upon  the  implied  covenant,  inas- 
much as  the  instrument  is  under  seal  out  of  which  the  rights  of 
the  plaintiff  have  accrued.  Such  was  the  remedy  in  the  cases 
above  cited — the  word  assign  being  construed  to  imply  a  cove- 
nant to  perform  the  thing  contracted  for,  or  respond  in  dam- 
ages. If  that  term  had  been  used  in  this  instrument,  I  should 
perhaps  have  felt  bound  by  the  authorities;  that  remedy  being 
complete,  and  of  a  higher  nature,  might  have  presented  a  seri* 

1.  PtepU  T.  Tioga  C.  P.  '.  %.  MouUdaU  r,  Binkaik  "^ 
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oas  objection  to  the  action  of  assnmpBit.  I  am  not,  howerer, 
prapaxed  to  admit  that  even  then,  wheze  the  demand  is  fox 
money  withheld,  that  aasompedt  might  not  lie.  But  it  is  not  im- 
portant to  pursue  the  distinction.  Here  the  tenn  is  not  to  be 
found,  nor  any  other,  from  which  covenant  can  be  implied  upon 
any  anthozitj  that  has  come  nnder  my  notice. 

Is  the  plaintiff  then  witiiout  remedy?  I  think  not.  The 
monej  belongs  to  the  assignee  in  equity  and  conscience,  and  is 
wrongfully  withheld.  The  action  of  coTenant  given  in  the  cases 
referred  to  proves  this.  The  omission  of  technical  phraseology 
does  not  affect  the  nature  of  the  contract:  any  language  evincing 
the  object  and  intent  of  the  parties  is  all  that  is  essential. 
The  right  to  the  money  is  still  as  perfect  as  if  covenant  could 
have  been  sustained  had  the  instrument  been  without  seal.  No 
question  on  this  point  could  have  been  raised.  Assumpsit 
would  have  been  the  only  appropriate  remedy.  The  case,  I 
think,  should  now  be  regarded  in  that  light.  The  omission  of 
technical  language  affects  the  remedy,  not  the  right  to  the 
money.  It  belongs  to  the  plaintiff;  has  been  received  in  fraud 
of  his  rights,  and  is  held  against  duty  and  conscience.  The 
proposition  is  a  general  one,  that  where  the  defendant  receives 
money  belonging  to  the  plaintiff,  or  where  in  equity  and  con- 
science he  should  not  withhold  it  from  him,  assumpsit  will  lie 
as  for  money  had  and  received  to  the  plaintiffs  use;  the  law 
implies  a  contract  in  &vor  of  the  party  entitied  to  it:  2  Saund. 
PI.  and  Ev.  670,  and  cases.  The  principle  contained  in  BumeU 
V.  Ltfnchy  6  Bam.  &  Cress.  689,  is  somewhat  applicable  here. 
There  a  lessee  assigned  by  deed  poll  to  the  defendant,  his  lease, 
subject  to  the  payment  of  rent  and  performance  of  covenants. 
He  had  been  sued  by  the  lessor  for  neglect  of  repairs  while  the 
assignee  was  in  possession,  and  mulcted  in  damages.  This 
action  wQis.  brought  for  that  neglect  of  duty  and  to  in- 
demnify himself  against  that  recovery.  The  action  vras  case, 
but  all  the  judges  held  that  assumpsit  would  have  been 
appropriate.  Covenant  would  not  lie  because  the  assignee 
had  not  signed.  They  grounded  the  right  of  action  upon  the 
duty  of  the  defendant  to  make  the  necessaiy  repairs,  arising 
from  the  implied  contract  in  the  assignment,  for  the  breach  of 
which  duty  tiie  plaintiff  had  been  damnified:  taking  the  assign- 
ment subject  to  the  covenants  in  the  lease,  implied  a  duty  on  his 
part  to  perform  them.  The  duly  is  equally  clear,  in  this  case, 
to  pay  over  the  fruits  of  the  recovery  to  the  plaintiff.  Such  is 
the  CKffect  of  the  contract,  and  which  is  lawful  and  binding 
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within  the  cases  and  principles  already  referred  to.  I  am  of 
opinion,  therefore,  the  action  may  be  sustained  upon  the  com- 
mon counts  for  money  had  and  received. 

I  have  not  deemed  it  important  to  consider  the  point  of  main- 
tenanoe  and  champerty  which  was  urged,  because  the  authori- 
ties upon  which  the  right  to  recover  is  believed  to  be  sustained 
show  that  the  assignment  is  lawful,  and  operative  by  way  of 
contract,  though  not  as  passing  any  interest  in  the  technical 
sense  of  the  term.    The  right  rests  wholly  in  contract. 

New  trial  granted,  costs  to  abide  event. 

Beobift  Givxn  by  Nominal  PiAnmnr  aitxb  Assionino  away  the  beo- 
fit  of  an  action,  aoknowledging  payment  of  the  debt,  is  not  evidenoe  of  that 
fact  against  the  aaidgnee.  The  jury  miut  determine  whether  the  debtor  had 
notioe  of  the  aaidgnment  before  making  payment  to  the  nominal  plaintiff: 
Afarr  y.  Jianna,  23  Am.  Dec.  449.  In  Wright  ▼.  Snuth,  13  Barb.  423,  it  ia 
held,  citing  Stanton  ▼.  ThomoB  as  authority,  that  an  acknowledgment  of  sat- 
iafaotion  of  a  judgment  by  the  nominal  plaintiff  is,  in  the  abaenoe  of  other 
evidence,  comcluaiye  proof  aa  againat  him  that  he  received  the  amount  of  the 
judgment  in  money  or  ita  equivalent.  In  Maekey  v.  Maohey^  43  Id.  62,  the 
priocipal  case  ia  commented  on  and  approved  aa  an  authority  on  the  aubject  of 
the  equitable  lighta  of  an  aasignee  of  a  chose  in  action.  It  is  there  held  that 
an  assignment  of  a  verdict  in  an  action  for  a  personal  torti  together  with  the 
judgment  to  be  entered  thereon,  to  the  attorney  in  the  cause,  in  payment  for 
hia  aervices,  confers  a  right  auperior  to  that  of  the  defendant  in  tiiat  action 
to  aet  off  a  judgment  previoualy  recovered  againat  the  plaintiff  and  aasigned 
to  the  defendant. 


Saratoga  Ain>  Soheneotadt  R  R  Co.  v.  Row. 

(24  WSMDXLL,  74.] 
PABT7  PSKFOBHnra  GOVTBACT  TO  GaKBY  QoODS  AFTER  DiSCOVKBINO  MlS- 

BBFBE3BNTATI0N  by  the  other  party  as  to  the  diatance  they  are  to  be  car- 
ried, can  recover  no  more  tbau  the  contract  price;  and  if  he  refuaea  to 
deliver  the  goods  on  a  tender  of  that  price,  replevin  will  lie. 

Bbflevin  for  certain  coke.  It  api)eared  that  the  plaintiffc,  by 
their  agent,  Costigan,  entered  into  a  contract  with  Teall  &  Co. 
whereby  the  latter  agreed  to  transport  a  quantity  of  coke,  of 
which  that  now  in  suit  was  a  part,  from  a  certain  cellar  in  New 
York  to  Schenectady,  at  a  stipulated  price  per  chaldron,  and  that 
Teall  &  Co.  shipped  the  coke  now  in  question  by  the  boat  of 
which  the  defendant,  Bow,  was  captain.  The  plaintifis,  on  the 
arrival  of  the  boat  at  Schenectady,  demanded  the  coke,  o£Fering 
to  pay  the  agreed  price  for  transportation.  The  defendant, 
however,  under  the  direction  of  Teall  &  Co.,  refused  to  deliver 
it  except  upon  payment  of  a  higher  price,  and  stored  it  with  hia 
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oo-defendant»  who  was  informed  of  the  facts.  The  plaintL 
haTing  brought  this  action,  the  defendants,  defending  for  Teall 
ft  Co.,  claimed  that  Teall  &  Co.  were  induced  to  make  the  con- 
tract by  a  misrepresentation  of  the  plaintiffs'  agent,  the  facts 
concerning  which  are  stated  in  the  opinion.  It  was  left  to  the 
jnry  as  a  question  of  fraud.  Verdict  for  defendants.  Motion 
for  a  new  trial. 

A.  C,  Paigey  for  the  plaintiffb. 

M.  T.  Beynolda,  for  the  defendants. 

By  CoTurt,  Bbokson,  J.  How  the  jury  could  have  found  upon 
the  eyidence  that  there  was  any  fraud  on  the  part  of  the  agents 
of  the  plaintiffs,  I  am  at  a  loss  to  discover.  But  it  is  unneces- 
saxy  to  consider  whether  the  verdict  is  against  the  weight  of 
evidence,  for  I  am  of  opinion  that  the  case  was  not  properly 
submitted  to  the  jury. 

The  defendants  refused  to  deliver  the  coke  on  being  paid  the 
contract  price  for  transportation,  on  the  ground  that  the  cellar 
in  which  the  coke  lay  in  New  York,  was  a  few  feet  further  from 
the  water  than  the  clerk  of  Teall  &  Co.  thought  it  was  at  the 
time  the  contract  was  made.  Not  only  the  street  and  the  num- 
ber  were  mentioned  in  the  contract,  but  the  clerk  was  invited  to 
go  and  look  for  himself  before  the  bargain  was  concluded.  But 
waiving  this  consideration,  and  assuming  that  he  was  intention- 
ally misled  by  the  representations  of  Costigan,  though  there 
is  no  evidence  of  that  fact,  yet,  after  the  bargain  was  concluded, 
and  after  Teall  &  Co.  saw  where  the  coke  lay,  they  elected  to  go 
on  with  the  contract;  and  having  done  so,  they  are  bound  by  it 
in  relation  to  the  rate  of  compensation:  See  Lloyd  v.  Brewster, 
4  Paige,  537  [27  Am.  Deo.  88].  If  the  alleged  misrepresenta- 
tion had  related  to  some  other  matter,  and  the  truth  had  not 
been  discovered  until  after  the  performance  of  the  contract  had 
been  commenced,  a  different  question  would  have  been  pre- 
sented. But  when  a  party  has  discovered  what  he  deems  a  fraud 
before  he  has  entered  upon  the  performance,  he  must  then  de- 
cide whether  he  will  stop  short,  or  go  on  with  the  contract.  He 
can  not  say  this  is  a  good  contract  for  the  purpose  of  authoriz- 
ing me  to  do  the  work,  but  it  does  not  bind  me  in  relation  to 
the  fate  of  compensation.  By  going  on,  Teall  &  Co.  afi&rmed 
the  contract,  and  they  and  their  agents  are  boimd  by  it.  No 
case  was  mentioned,  and  none,  I  think,  can  be  foimd,  which 
sanctions  a  different  doctrine.  If  Teall  &  Co.  acted  imder  the 
contract,  that  must  then  govern  throughout;  if  they  rejected  the 
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contiBot,  thej  then  had  ihe  plaaxiti£b'  goods  wiihoat  aai 
and  weze  entitled  to  no  oompenaation  for  their  vohintaiyBearvioes. 
li  18  nnneoflBnaiy  to  notioe  the  other  objections. 
New  trial  granted* 

Wattsb  of  Biobt  to  Ebsczvjd  Coirr&AOT  loa  FBAun.— The  doetrinr 
sbove  hud  down,  that  to  entitle  a  party  to  leednd  a  contract  on  the  ground 
of  fraud  or  false  representations  by  the  other  party,  he  most  do  so  immedi* 
ately  upon  disooyering  the  fraud  or  false  repreaentatioDS,  and  that  if  he  fails 
to  do  so,  but  goes  on  with  the  contract  after  such  discovery,  he  thereby  waivea 
his  right  to  rescind,  and  can  not  be  relieved  from  his  contract^  is  approTsd, 
and  the  principal  case  cited,  in  Ooodyear  t.  Providence  Subber  Ca,^  2  Cli£ 
376;  Bronson  y.  Wiman,  10  Barb.  430;  Brvee  t.  Davenport,  3  Keyea,  476;. 
8.  C,  1  Abb.  App.  I>ea  287;  5  Abb.  Ft.  (N.  S.)  101;  Sweetmtm  y.  Primee,  7» 
N.  Y.  227;  People  y.  Stephma,  51  Hbw.  Pr.  251;  8.  G.  in  court  of  appeals^. 
71  N.  Y.  558.  The  case  is  also  referred  to»  on  that  point,  in  WkUne^  t. 
AUahtt  1  Id.  316,  but  the  question  is  held  not  to  arise  there.  It  ia  distm 
goished  also  in  Peek  y.  Brewer,  48  HL  69. 


ZULE  V.  ZULB. 

(24  WsRnsLL,  76.] 

Dmlabatiov  hat  bb  AMKirDBD  ON  Monoir  in  Abbsct  of  Judgment,  upo^ 
affidavits  to  show  the  true  time  of  the  commencement  oi  the  aotioo, 
where  rent  is  claimed  which  accrued  after  the  baginwing  of  the  tenn  of 
which  the  dedaiation  is  entitled. 

Tjwnii  OAK  NOT  Apfobxion  Bxnt,  undxb  Leaab  at  Annual  Bsnt  for  a 
term  of  years,  and  recover  rent  for  part  of  a  year,  where,  under  a  pro- 
Yiso  in  the  lease,  he  terminates  the  tenancy  before  the  end  of  a  rent 
year,  by  a  sale  of  the  premises,  if  the  lease  does  not  provide  for  such  ap- 
portionment. 

OoYBNANT  WILL  NOT  LiB  fOB  NOT  BBROBiiro  SiooK  Lbabbd  with  a  farm, 
on  a  termination  of  the  lease,  in  aooordanoe  with  a  atipolation  therein, 
by  a  sale  of  the  lann  before  the  end  of  the  term,  where  there  is  no  cov- 
enant to  return  such  stock. 

CovsNAjrr  on  an  indenture  of  lease  for  non-payment  of  accmed 
xent,  and  for  failure  to  retom  certain  fanning  utensils  and  stock 
mentioned  in  the  lease.  The  lease  was  for  a  certain  farm  and 
the  farming  utensils  and  stock,  for  the  term  of  five  years,  from 
April  1, 1838,  at  a  stipulated  annual  rent,  payable  semi-annually. 
There  was  in  the  lease  a  reservation  to  the  lessor,  the  plaintiff^ 
of  a  privilege  of  selling  the  premises  before  the  erpixation  of  the 
term.  The  plaintiff  sold  the  premises,  and  the  defendant's  pos- 
session as  tenant  terminated  on  July  7, 1839.  Bent  was  claimed 
for  the  year  ending  April  1, 1839,  and  also  for  the  part  of  the 
year  until  July  7,  at  the  same  rate.    There  was  no  provision  m 
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the  lease  for  an  appoxtionmeiit  of  the  rent,  and  no  ooTenant  for 
the  zetom  of  the  stock  and  ntensils.  The  ref  ereee  to  whom  the 
ease  was  referred  reported  in  favor  of  the  plaintiff.  Motion  in 
anest  of  judgment.    Other  facts  appear  from  the  opinion. 

2).  Oady,  for  the  defendant. 

if.  T.  JReynolda^  for  the  plaintiff. 

By  Court,  Cowsn,  J.  The  suit  appears,  bgr  the  memorandum^ 
to  have  been  commenced  in  July  term,  1839,  and  the  declara* 
tion  claims  rent  to  the  scTentti  dkj  of  that  month.  The  mem* 
orandum,  being  general  of  that  term,  relates  to  the  first  day, 
whioh  preceded  the  seTcnth.  This  would  be  a  fatal  objection  in 
arrest  on  a  general  report,  were  it  not  for  its  appearing  from  Mr. 
Frothingham's  affidavit  that  the  suit  was  in  truth  commenced 
late  as  August,  1839.  We  might  be  wananted,  therefore,  in 
allowing  the  memorandum  to  be  amended,  and  made  special,  so 
as  to  state  the  true  time.  That  we  ought  to  allow  according  to 
Thomas  v.  Leonard^  11  Wend.  63,  and  Soper  y.  Soper^  5  Id.  112: 
TabbeUs  t.  Dowd,  23  Id.  379. 

But  can  the  rent  be  apportioned?  There  is  no  coTenant  pro- 
fiding  for  apportioxmient;  and  the  current  half  year's  rent  did 
not  fall  due,  by  the  terms  of  the  lease,  till  the  first  of  October. 
Intermediate  tiiie  beginning  of  the  year  and  that  time,  the 
plftiTi^aff  put  an  end  to  the  teim.  Suppose  the  provision  had 
been  that  he  might  enter  when  he  pleased;  could  he  have 
selected  his  own  time,  and  thus  worked  an  apportionment  of 
the  rent?  Even  where  the  tenancy  was  determined  by  the  act  of 
God,  as  where  the  lessor  was  tenant  for  life  and  died  inter- 
mediate the  rent  days,  the  rent  could  not  be  apportioned* 
Hence  the  statutes,  11  G^.  IL,  c.  19;  and  1  B.  S.  1813,  p. 
443,  sec.  27;  and  1  B.  S.  738,  2d  ed.,  sec.  22.  Vide  Yin. 
Afar.,  Bent  (H,  a),  pi.  1,  2,  3;  2  Eq.  Gas.  Abr.  704,  705,  Bent 
(A).  The  objection  is  stronger  against  the  lessor,  where  he  puts 
an  end  to  the  lease  by  his  own  act  without  necessity.  It  is 
enough  to  say,  however,  that  there  is  no  special  provision  either 
in  the  lease  or  by  statute,  and  without  one  or  the  other,  rent  can 
never  be  apportioned  in  respect  to  time:  Yin.  Abr.,  Bent  (H,  a), 
pi.  1,  2;  Co.  Lit.  166  a;  Wentwcrih  y.  Abraham^  Hetl.  63;  S. 
0.,  litt.  61,  is  in  point.  There  the  declaration  was  on  a  promise 
to  pay  thirty  shillings  rent  yearly,  so  long  as  the  tenant  should 
enjoy.  The  dedaiation  showed  an  enjoyment  for  one  year  and 
a  half,  and  claimed  forty-five  shillings;  for  which  the  plaintiff 
had  a  verdict.    But  the  judgment  was  arrested.    Bichardson^ 
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J.,  saicl  the  promise  is  not  secundum  raium;  for  then  he  might 
diTide  the  rent.  He  added,  if  a  lease  be  made  for  two  years  or 
at  will,  paying  annually  at  Michaelmas  thirty  shillings,  and  the 
lease  is  determined  after  half  of  the  year,  although  by  the  lessee 
himself,  no  rent  is  due.  It  is  the  same  of  all  debts.  Thus, 
where  the  defendant's  testator  retained  the  plaintiff  in  service 
for  one  year,  at  a  salary  of  one  hundred  pounds,  but  died  at 
the  end  of  three  quarters  of  a  year;  the  plaintiff  declaring  and 
having  recovered  for  seventy-five  pounds,  the  judgment  was  re- 
versed: Countess  of  Plymouth  v.  Throgmorton,  1  Salk.  66.  All 
the  books  I  have  cited  repeat  and  adopt  the  maxim  annua  nee 
debUum  judex  non  seperat.  To  this  there  are  many  cases;  but  it 
is  enough  to  refer  to  Clun's  case^  10  Bep.  127,  where  the  ques- 
tion is  treated  by  Coke,  and  is  of  course  exhausted. 

It  is  not  necessary  to  deny  that,  under  the  modem  notions  of 
the  rescission  of  contracts,  and  implied  assumpsit  for  use  and 
occupation,  work,  etc. ,  actions  might  now  be  brought  in  the  cases 
cited;  nor  that  they  might  when  Coke,  Hetley,  and  Littleton 
were  engaged  in  reporting.  But  an  implied  assumpsit  is  gen- 
eral, and  supposes  the  special  contract  out  of  the  way  under 
circtunstances  which  raise  an  equitable  demand.  If  you  declare 
specially,  as  you  generally  must  in  covenant  or  debt  on  a  spe- 
cialty, the  claim  is  still  indivisible  as  to  time.  The  general 
maxim  is  well  illustrated  by  two  more  cases  which  I  will  mention, 
though  they  do  not  respect  time.  A  man  covenanted  to  allow 
his  clerk  so  much  for  every  quire  of  paper  which  he  should  copy 
out.  The  breach  assigned  was,  that  he  copied  out  a  bill  which 
extended  over  five  quires  and  a  half ,  claiming  for  the  whole  and 
alleging  that  the  defendant  had  not  paid.  The  plaintiff  recov- 
ering a  verdict  for  the  whole,  judgment  was  arrested  because 
there  was  no  mention  in  the  contract  of  allowing  for  the  half: 
Needier  v.  Quest,  Sty.  12;  Yin.  Abr.,  Apportionment  (A),  pi.  23; 
S.  C.  differently  stated,  but  S.  P.  resolved.  At  pi.  26,  of  the 
same  letter,  Mr.  Yiner  mentions  a  promise  to  pay  two  pounds  a 
ton  for  iron;  and  a  declaration  for  one  ton  and  a  half,  with  a 
verdict  for  the  plaintiff.  This,  he  says,  is  cited  in  Sid.  225,  pi. 
19,  as  adjudged  to  be  ill;  but  he  adds  in  the  margin  that  the  same 
case  is  reported  in  Bettisworth  v.  Campion,  Yelv.  134.  But  there 
the  agreement  was  laid  to  pay  secundum  ratum  of  forty  shillings 
per  ton,  and  therefore  the  declaration  being  so,  it  was  adjudged 
for  the  plaintiff  that  the  defendant  ought  to  pay  for  odd  pounds, 
etc.,  over  and  above  the  ton.  No  one  would  doubt  at  this  day, 
that  on  a  general  indebitatus  assumpsit  for  all  the  work  or  all  the 
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iron  mentioned  in  the  two  last  cases,  the  plaintiff  might  recoyer, 
though  no  pro  rata  were  mentioned;  but  that  would  be  on  the 
new  and  implied  contract  resulting  from  the  performance  on  one 
side  and  acceptance  on  the  other.  Mr.  Yiner  complains  that  he 
suffered  injustice  at  the  hands  of  a  jury  under  this  loose  modem 
notion,  in  an  action  against  him  by  a  servant,  who  contracted 
for  a  year  but  left  him  before  the  time  ran  out.  Sir  John 
Strange  argued  against  him  at  nisi  prius,  and  called  upon  him 
to  publish  the  case  in  his  abridgment,  which  was  then  in  the 
press.  He  wrote  to  Sir  John  for  a  report  of  the  fact  of  the  case, 
but  failed  to  obtain  it,  he  thought,  because  the  advocate,  on  search- 
ing, became  diffident  of  being  able  to  support  it  on  authority: 
See  the  letter  and  history  of  this  matter,  Yin.  Abr.,  Apportion- 
men  (A),  pi.  28.  Of  course  that  case  is  not  law,  because  the 
servant  was  in  fault;  otherwise  had  the  fault  been  with  Mr. 
Yiner.  And  yet  even  in  such  case  the  servant  could  not 
have  recovered  a  portion  on  the  special  contract.  He  must 
have  waited  his  time,  and  gone  for  his  damages  on  the  whole 
covenant,  alleging  a  tender  and  offer  to  perform.  In  such  case 
the  damages  might  have  been  apportioned  in  amount  for  the 
idle  time. 

In  the  case  at  bar,  there  is  no  fault  alleged  as  lying  on  the 
side  of  the  defendant,  nor  could  there  be  any.  The  nature  of 
the  act  which  put  an  end  to  the  term  during  the  current  half 
year  shows  that  it  lay  with  the  plaintiff  himself;  and  there  be- 
ing no  pro  rata  clause,  the  ancient  cases  apply  in  aU  the  force  of 
authority,  and  with  more  reason  than  can  be  found  for  some  of 
them.  The  rule  was  held  to  be  the  same  both  at  law  and  in 
equity,  on  a  bill  to  apportion  rent,  in  Jenner  v.  Morgan,  1  P. 
Wms.  892;  though  there  was  a  case  to  the  contrary,  Meely  and 
Webber,  a  note  of  which  is  given  in  2  Eq.  Gas.  Abr.  704,  Rent 
(A),  thus:  A  parson  leased  his  tithes  at  a  rent  payable  yearly, 
and  died  within  the  year,  by  which  his  estate  was  gone;  and  the 
court  of  exchequer,  acting  on  the  equity  side,  apportioned  the 
rent.  Another  like  case  in  the  exchequer  is  there  mentioned 
looking  strongly  the  same  way.  But  these  very  cases  conceded 
the  rule  at  law  to  be  otherwise;  going  into  equity  for  that  sole 
reason.  The  statute  of  Geo.  IE.,  before  cited,  gives  an  action 
for  apportionment,  under  such  and  the  like  circumstances. 

But  however  it  may  be  as  to  the  rent,  the  plaintiff  has  also 
assigned  what  he  calls  a  breach  of  covenant  in  the  same  count, 
for  not  restoring  the  personal  property.  Now  it  is  quite  ques- 
tionable, to  say  the  least,  whether  the  sale  of  the  land  put  an 
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end  to  the  tem  in  ihe  atenolsancl  stock.  Bat  independent! j  of 
thai  difflonUy,  which  seems  to  be  insnrmoantable,  the  dedara- 
tion  sets  out  no  covenant,  nor  will  the  law  imply  one  from  fhe- 
lease  which  is  ledted.  Hie  remedy  of  the  bailor  (for  the  lessor 
is  no  more  than  a  bailor),  is  to  demand  the  restoration;  and  if 
that  be  refused,  bring  ixoVer,  detinue,  or  replevin  under  the 
late  statute,  as  he  would  bring  ejectment  where  the  tenant  holds 
over  after  a  demise  of 'land  has  expired.  The  act  of  holding 
over  is,  in  either  case,  a  wrong,  and  can  be  redressed  by  an 
action  ex  detido  only.  It  is  not  necessary  to  say,  whether,  on  a 
bailment  by  simple  contract,  for  a  certain  time,  the  law  may  noi 
imply  a  promise  to  redeliver  after  the  term  ended.  The  bail- 
ment in  question  is  by  specialty;  in  respect  to  which  Buller  lays 
down  the  rule  thus:  '<  If  a  man  make  a  lease  of  goods  by  in- 
denture, which  are  evicted  within  the  term,  yet  the  lessee  shall 
not  have  covenant;  for  the  law  does  not  create  any  covenant 
upon  such  personal  things:  Vide  1  Boll.  Abr.  619,  Covenant 
(F),  S.  P;  and  therefore  in  the  case  of  a  lease  of  a  house  vritb 
goods,  it  is  usual  to  make  a  schedule  of  them,  and  have  a  cove- 
nant from  the  lessee  to  redeUver  them  at  the  end  of  the  term, 
for  otherwise,  the  lessor  can  only  have  trover  or  detinue:"  BuU. 
N.  P.  167,  Lond.  ed.  1788.  Bedford  v.  ffaU,  Ow.  104, 86  Eliz.» 
seemsoon/ra,  and  is  so  put  by  BoUe,ti/ 8uj9ranom«:  Bedfordand 
Bull,  87  Eliz.  But  I  quote  a  fifth  edition  by  Buller  himself; 
and  his  distinction  is  taken  in  several  of  the  more  modem  books 
which  treat  of  covenant;  I  presume  in  all:  Piatt  on  Covenants, 
49;  Bac.  Abr.,  Covenant  (B).  The  concurrence  of  BoUe  and 
Buller,  however,  is  sufficient  to  overcome  the  loose  and  obscure 
report  of  Owen.  Thus,  the  plaintiff  will  be  seen  to  claim  by  his 
declaration  two  several  things  beyond  what  his  contract  can 
possibly  cany:  first,  a  portion  of  rent  unapportionable;  and  sec- 
ondly, damages  for  breach  of  a  supposed  covenant  which  has  no 
existence.  On  both  of  these  the  report  gives  him  somethings 
for  the  averments  claiming  them  are  substantial  and  material. 
It  would  be  otherwise,  I  think,  if  they  were  merely  formal,  as 
in  Arnold  v.  Arnold,  8  Bing.  New  Oas.  81,  and  TMetta  v.  Dowd^ 
before  cited. 
The  judgment  must,  thereforo,  be  arrested. 


Afpobtionmxnt  of  Rent:  See  OuMert  v.  Kvkn,  31  Am.  Deo.  618,-aiid 
note.  See  ako  Nellia  v.  IxUhrop,  34  Id.  286,  and  oases  dtad  in  the  note 
thereto.  In  NkhoUon  v.  Munigley  6  Allen,  215,  it  i»  held,  ^*A"f»"**"**"g  npOQ 
ftnd  approving  Zule  v.  ZiUe,  that  rent  can  not  be  apportioned  where  the  land- 
lord terminates  the  tenancy  between  rent  days  porsnant  to  a  power  in  the 
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Iwwe,  there  being  no  pfovinon  for  saoh  apportionment  The  oeie  is  cited  to 
the  tune  point  in  Pecue  v.  Christ,  31  K.  T.  148,  and  in  HacheU  v.  Rkhatds. 
3  S.  D.  Smith,  21,  per  Daly,  J.,  in  the  court  below.  It  ie  also  referred  to 
with  approval  in  Stinuon  v.  Arnold,  5  Abb.  (K.  0.)  382,  and  the  aame  prin- 
•eiple  applied  to  a  contract  to  pay  for  the  storage  of  gooda  npon  certain  prem- 
iaea,  where,  between  the  perioda  when  the  storage  waa  oiade  payable,  the 
Ipcemiaes  were  aold  and  posaeasion  deliTored  to  another. 

Whxbs  Chattkls  abb  Lbasxd,  it  is  held  in  Olumherlain  ▼•  Pratt^  38  N. 
Y,  48,  citing  the  principal  caae,  that  the  rales  applicable  to  leases  of  realty 
do  not  in  eyery  caae  apply. 


Case  v.  Hall. 

[MWmiiimeu.,10S.] 

PUB0KA8KB  or  QooDs  CAN  NOT  Sbt  UP  Vbni>ob'8  Wa9T  ov  Ttslb  ss  a  ds- 
faiiae  to  an  action  for  the  price,  if  the  true  owner  has  not  reoovered  the 
property,  onleaa  the  vendor  fraudulently  represented  himself  to  be  the 
owner,  knowing  such  representation  to  be  false. 

Absuhpstt  to  recover  the  amount  of  two  notes  given  by  the 
defendants  as  the  purchase  price  of  certain  timber  sold  to  them 
by  the  defendants.  Plea,  general  issue,  with  notice  of  certain 
special  facts.  The  defendants  offered  eridence  under  tfie  notice 
to  show  that  the  plaintiff  had  no  title  to  the  timber,  and  that 
the  real  owner  had  notified  the  defendants  that  he  would  hold 
them  responsible  for  it.  It  was  admitted  that  the  real  owner 
had  not  recovered  or  sued  for  the  timber.  The  evidence  was 
rejected  on  the  plaintiff's  objection.  Verdict  for  the  plaintiff 
and  motion  for  a  new  trial. 

J,  M.  Parker^  for  the  defendants. 
(7.  Humphrey  y  tot  the  plaintiff. 

By  Court,  Nelsok,  C.  J.  There  is  no  doubt  if  the  vendor 
ftaudulentlj  represents  the  goods  sold  to  be  his  own,  when  he 
knows  them  to  belong  to  a  stranger,  an  action  on  the  case  lies 
to  recover  damages  therefor,  though  the  real  owner  has  not  re* 
covered  the  property,  nor  the  vendee  suffered  any  actual  dam- 
age: 1  Show.  68;»  Cro.  Bliz.  44;«  1  Salk.  210, 211  j"  1  Ld.  Eaym. 
698;^  Selw.  N.  P.  482,  483,  and  cases;  2  East,  448,*  n.;  Boss  on 
Tenders,  834.  And.tiien  upon  the  case  of  Becker  v.  Vrooman^ 
18  Johns.  802,  the  same  matter  might  be  admissible  by  way  of 
defense  for  the  purpose  of  reducing  or  extinguishing  the  churn 
for  the  purchase  money.    See  also  15  Johns.  230,  and  8  Wend. 

1.  OlTMi  ▼.  Qofimm,         a.  i>ate'«  mu,         8.  JfAfiea  ▼.  jftog^iiloa.  4.  S.  0. 

S.  SpriinigmfM  ▼ .  iiUcn,  In  note  to  WiXlAnmnn  ▼.  ilMfOM. 
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109.  Where,  howerer,  the  vendee  relies  on  the  warranty  of  title, 
express  or  implied,  there  must  be  a  recoveiy  by  the  real  owner 
before  an  action  can  be  maintained.  This  is  in  the  nature  of  an 
eviction,  and  is  the  only  evidence  of  the  breach  of  the  contract 
in  analogy  to  the  case  of  covenants  real:  Vibbard  v.  Johnson,  19 
Johns.  77;  1  Id.  274,»  617 ;•  6  Id.  6,-"  13  Id.  224;*  5  Wend.  535f 
Bobs  on  Vendors,  834.  In  Vibbard  v.  Johnson,  it  is  true,  that  the 
purchaser  knew  the  properiy  had  been  claimed  by  a  third  person, 
but  that  fact  has  never  been  regarded  as  material  to  the  decision 
of  the  case;  nor  is  it  noticed  in  the  opinion  delivered  by  the 
court.  On  the  contrary,  the  right  to  recover  the  purchase  money 
is  put  upon  the  broad  principle,  that  the  only  competent  evi- 
dence of  a  breach  of  the  implied  warranty  of  titie,  was  a  recov- 
ery at  law.  It  was  likened  to  a  demise  of  a  house,  where  the 
tenant  attempted  to  defeat  the  recovery  for  rent  by  denying  the 
titie  of  the  lessor,  and  claiming  to  have  paid  it  to  C,  the  ownei. 

The  principle  is  well  sustained  by  analogy,  and,  I  think,  just 
in  itself.  In  case  of  a  breach  of  warranty,  the  measure  of  dam- 
ages is  the  purchase  money  and  interest.  Now,  it  would  be 
highly  inequitable  to  permit  the  vendee  to  retain  the  possession, 
or  enjoy  the  use  of  the  property  thus  acquired,  and  put  his 
vendor  at  defiance.  Possibly  the  owner  may  never  claim,  and 
enforce  his  titie,  or  if  he  does,  the  seller  may  settie  with  him. 
The  breach  implies  no  bad  faith,  and,  therefore,  is  compatible 
with  perfect  fair  dealing  between  the  parties;  and  the  indemnity 
is  complete  by  responding  therefor  after  a  recovery  under  the 
paramount  titie.  If  there  has  been  &aud  in  the  case,  the 
remedy  is  immediate  for  all  the  damages  the  parties  have  sus- 
tained, and  to  which  they  may  resort  if  they  apprehend  loss 
from  delay  in  the  claim  of  the  owner. 

The  counsel  for  the  defendant,  in  an  ingenious  brief,  has 
likened  the  case  to  the  covenant  of  seisin,  and  right  to  convey 
where  the  action  accrues  immediately,  without  an  eviction;  but 
this  would  be  extending  the  implied  warranty,  in  this  case,  beyond 
the  analogous  cases  of  lands  and  chattel  interest;  it  is  there  re- 
garded as  a  covenant  of  warranty  only,  not  of  seisin:  7  Johns. 
258.'  It  is  further  insisted  that  the  facts  embraced  in  the  offer 
show  &aud  on  the  i)art  of  the  plaintiff,  and  upon  that  ground 
should  have  been  admitted  under  the  rule  of  Becker  y.  Vro(nnan, 
I  think  not.    There  was  no  offer  to  prove  guilty  knowledge.    A 


1.  J>ffruM%  ▼.  IViMnpar;  S.  0.»  S  Am. 
t.  Httmamog  ▼.  F«nM|r. 


4.  Bamcy  ▼.  Jtwqf. 
6.  Anmltnmg  ▼.  Pirev. 
t.  KmA  T.  ir«M;  8.  a,  6 
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man  may  vexy  well  be  mistaken  in  respect  to  his  title;  and  we 
can  not,  therefore,  presume  a  knowledge  of  the  defect.  All  the 
cases  before  referred  to  on  this  point,  show  the  (scienter  to  be 
material,  and  that  it  must  be  proved  afiirmatiyely.  Though  the 
plaintiff  occupied  under  a  contract  of  sale,  he  may  have  honestly 
supposed  that  he  had  a  right  to  cut  the  timber,  notwithstanding 
the  law  is  otherwise. 
New  trial  denied. 

Waxbautt  of  Tftlb  IK  Chattel  is  Bbokezt  whxn  the  porohaser  ia 
Mstnally  dispoeaeased  by  a  better  title,  whether  there  is  a  recovery  at  law  or 
not:  Eeed  ▼.  SteUon^  0  Am.  Dec.  740.  A  pnrohaaer  of  chattels  relying  upon 
a  breach  of  a  warranty  of  title,  express  or  implied,  has  no  right  of  action 
nntil  he  has  been  dispossessed  by  the  real  owner:  OroM  v.  KierM,  41  Cal. 
116;  BuH  ▼.  Dewey^  31  Barb.  542;  Converte  v.  Miner,  21  Hun,  374;  DeJa- 
wart  Bank  ▼.  Jarvis,  20  N.  T.  230.  But  eviction  by  process  of  law  is  not 
necessary  to  the  maintenance  of  the  action:  BordeweU  v.  CoUe,  I  Lans.  143; 
S.  C.  in  court  of  appeals,  45  N.  Y.  496.  But  after  eviction  the  purchaser 
need  not  go  upon  his  covenant,  but  may  defend  against  an  action  to  recover 
the  purchase  money  on  the  ground  of  the  vendor's  want  of  title:  Tibbets  v. 
Ayer,  Hill  k  D.  170.  And  if  the  vendor  has  been  guilty  of  fraud  or  deceit 
as  to  the  title,  the  purchaser  may  resist  payment  of  the  price  without  waiting 
for  a  recovery  by  the  real  owner:  Sweetman  v.  Prince,  62  Barb.  263.  In  all 
these  cases,  Gase  v.  HaU  is  referred  to  and  commented  on  as  deciding  or 
recognising  the  principles  here  mentioned.  The  case  is  cited  also  In  MeOiffin 
V.  BaML^  62  N.  T.  332. 


Holbrook  v.  Wight. 

[2i  Wkndxxx,  1(J0.) 

SauB  ov  QooDS  to  Consignee,  wherebt  Title  Passes,  mat  bs  Intbbbkd 
by  the  jury,  without  proof  of  an  express  agreement,  from  evidence  that 
on  consigning  the  goods  and  advising  the  consignee  of  the  fact  by  letter 
attached  to  the  invoices,  the  consignors  at  about  the  same  time  drew 
sundry  bills  on  the  consignee,  which  the  latter  accepted,  particularly  where 
there  has  been  a  course  of  dealing  between  the  parties  warranting  such 
inference. 

VaOIOB    I7NDER    DkL    CbEDERE    COMMISSION    HAS    A  LiSN    FOB   AdVANOBS 

made  on  goods  consigned  to  him,  and  delivered  to  another  to  hold  for 

him  in  that  character,  and  may  maintain  replevin  against  the  bailee  for 

their  non-delivery. 
BsfmiAii  TO  DsLivKB  Goods  upon  False  and  DBOsmvB  Gbottnds  is 

equivalent  to  a  general  refusal,  and  is,  in  general,  conclusive  evidence  of 

a  conversion. 
BzousB  BT  Bailee  to&  BKrusAL  to  Bbuvkb  Goods  that  h>  Waste  Tna 

to  consult  his  partner,  without  stating  why,  is  not  a  resionabia  ezonae 

which  will  qualify  or  limit  the  elBfoct  of  snch  refoaal,  as  evidsoooof  a  ooa* 

Tenion. 


608  HoLBBOOK  V.  WiGBT.  [New  Tork, 

OBJBOnON  THAT   KO  AUTEOBXTT  TO   DXMAND    GoODfl  WAS    PBODIJCSD,  OtA 

not  be  instrted  upon  by  a  bailee  aa  groimd  for  non-deliveiy,  where  no 

■Qch  objection  was  made  at  the  time. 
Bjetubal  bt  Ovb  PABTirBB  TO  Deliyxk  Goods  npon  demand,  which  hate 

been  reoeiTed  by  the  finn,  ia  evidence  of  a  oonversion  by  all  the  partnen. 
Bailsb  Rxgeiftino  to  Stbanoxk  AcKNOwLSDGiKa  THAT  Hb  Holds  m 

Hiv  is  guilty  of  an  aotnal  oonTenion  of  the  goods. 
Bailxk  Fobfuts  his  Lien  bt  Rbceiptiko  to  Stbahobb  and  aeknowledgiag 

that  he  holds  the  goods  for  him,  or  by  refusing  to  deliver  the  goods  to  his 

principal  on  other  groands,  omitting  to  mention  his  lien. 

BspureiK  for  certain  satinets,  the  declaration  being  in  the 
deHnet.  It  appeared  tliat  M.  Ticknor  &  Co.,  of  Middlebniy, 
Yennont,  on  December  24, 1836^  and  January  20, 1837,  sent  in- 
Toices  of  the  goods  now  in  question  to  the  plaintiffs,  com- 
mission merchants  in  New  York,  who  had  previously  been 
agents  for  selling  goods  for  Ticlmor  &  Co.,  and  to  whom  the 
said  Ticknor  &  Co.  were  then  indebted  in  the  sum  of  about 
three  thousand  dollars.  With  these  invoices  they  sent  letters  re- 
ferring to  the  goods  as  "  consigned"  to  the  plaintiffR,  and  stat- 
ing that  Aey  would  be  forwarded  "  as  soon  as  the  going  is  suit- 
able." The  goods  were  sent  by  Ticknor  &  Co.  to  a  firm  in  Troy 
for  storage,  marked  with  the  initials  of  the  plaintiffs*  firm,  ''sub- 
ject to  future  orders,"  and  with  instructions  to  insure.  In  Fel»ii- 
aiy,  1837,  the  Troy  firm,  under  orders  from  Ticknor  k  Co.,  sent 
the  goods  to  the  store  of  D.  Wight,  now  defendant,  Ticknor  & 
Co.  stating  in  their  letter  that  they  had  agreed  with  him  to  for- 
ward them.  The  defendant's  brother  and  partner,  Gteoige 
Wight,  receipted  for  them  in  his  brother's  name  '*  by  Geo.  W. 
Wight."  The  defendant  paid  the  Troy  firm's  charges  for  stor- 
age. It  further  appears  that  on  December  24, 1836,  and  Janu- 
ary 14  and  28,  1837,  Ticknor  &  Co.  drew  bills  on  the  plaintrfft 
payable  at  three  months,  amounting  to  six  thousand  dollars, 
which  the  plaintiffs  accepted.  It  further  api>eared  that  in  Feb- 
uazy,  1837,  Ticknor  &  Co.  assigned  the  goods  to  one  €k>ddard 
as  security  for  certain  indorsements,  and  directed  the  Troj  finn 
to  deliver  them  to  him.  On  February  20,  George  W.  Wight 
receipted  for  part  of  the  goods  as  held  ''  subject  totheorder"  of 
Ooddard,  signing  the  receipt  D.  Wight  &  Co.,  and  D.  Wight 
afterwards  receipted  for  another  part  in  the  same  way.  In  May, 
1837,  Nelson,  of  the  plaintiffs'  firm,  called  at  Wight's  store 
and  demanded  the  goods,  but  George  Wight  answered  "  that  he 
did  not  feel  authorized  to  deliver  up  any  goods  in  the  absence  of 
D.  Wight."  The  plaintiffs  replevied  the  goods.  D.  Wight 
subsequently  admitted  that  his  instructions  were  to  send  the 
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.goods  to  the  plaintiffs,  but  stated  that  he  did  not  do  so  beoaose 
<d  notice  haying  been  reoeived  of  the  assignment  to  Ooddaid. 
Other  facts  are  stated  in  the  opinion.  The  jnzj  wese  instraoted, 
among  other  things,  that  there  had  been  a  sufficient  demand  for 
the  goods,  and  that  the  defendant  not  baring  daimed  any  lien 
for  storage  at  the  time  could  not  set  it  up  now  to  bar  the  action. 
It  was  left  to  the  juiy  to  determine  whether  the  eridence  showed 
a  contract  between  the  plaintiffs  and  Ticknor  &  Oo.  for  the  for- 
warding of  the  goods,  and  that  the  drafts  referred  to  were  to  be 
paid  out  of  the  proceeds;  if  so,  the  judge  told  them,  the  right 
to  the  property  passed  thereby  and  could  not  be  diyested. 
Otherwise  not  Verdict  for  the  plaintiffs  for  the  Talue  of  the 
^[oods.    Motionfor  a  new  trial  on  exceptions  to  the  instnuHiona. 

8.  StevenSf  for  the  defendant. 

M.  7.  BeynoldSy  for  the  plaintiffs. 

By  Court,  Cowxn,  J.  It  is  barely  necessary  to  state  this  case, 
in  order  to  see  that  the  question  whether  there  was  a  consign- 
ment for  a  valuable  consideration  to  the  plaintiflh,  was  properily 
left  to  the  jury;  and  that  they  hare  rightiy  disposed  of  it. 
Ibne,  Ticknor  testifies  that  there  was  no  agreement  by  which 
the  title  was  to  pass;  but  this  is  by  no  means  condusiye.  He 
could  speak  only  to  an  express  or  direct  agreement;  and  so  far 
he  doubtless  spoke  correctiy.  It  was  for  the  jury  to  look  at  his 
own  and  the  other  evidence  in  the  case,  and  collect  the  language 
of  circumstances.  The  mere  course  of  business  between  M. 
Ticknor  &  Oo.  and  the  plaintiffs  for  a  considerable  time  previous 
to  the  consignments  in  question  would  have  warranted  them  in 
spring  that  there  was  an  intention  to  vest  the  titie  in  the  plaint- 
ifis.  That  course  was,  for  the  plaintiffs  to  consign  goods  from 
time  to  time,  and  draw  against  them  in  the  plaintiffs'  hands. 
After  that  the  goods  in  question  are  consigned,  receipted  by  the 
defendant  at  Troy  to  hold  for  the  plaintiffs  during  winter, 
and  put  them  in  a  way  of  transportation  to  New  Tork  at  the 
opening  of  navigation  in  the  spring.  About  the  same  time,  as 
if  to  draw  against  these  very  goods,  come  the  bills  of  exchange 
for  six  thousand  dollars.  Comparing  the  dates  of  invoices,  con* 
flignments,  and  drafts,  they  must  have  apx)eared  to  the  plaintiffs 
as  specially  designed  to  make  parts  of  the  same  transaction:  Vide 
Vtrtue  V.  Jewelly  4  Camp.  31;  HaHle  v.  Smiik,  1  Bos.  &  Pul.  568. 
Add  to  this  the  obvious  position  in  which  the  defendant  stood, 
holding,  as  the  jury  had  a  clear  ground  for  saying,  in  the  very 
right  of  the  plaintiffs,  with  full  knowledge  that  the  goods  were 
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directed  to  them;  and  the  idea  of  distarbing  the  verdict  as 
against  the  weight  of  evidence  is  altogether  inadmissible.  The 
short  inference  is,  that  there  was  an  agreement  to  consign  these 
goods  so  as  to  raise  a  fund  in  the  plaintiffs'  hands,  on  which 
the  consignors  might  draw  immediately.  No  matter  whether 
the  goods  remained  at  Troy  or  had  passed  on  to  New  York.  It 
was  enough  that  the  general  property  thus  passed  to  the  plaint- 
iffs. The  right  of  possession  followed.  So  far  as  title  is  con- 
cerned, therefore,  the  action  was  well  sustained  at  the  circuit; 
for  in  the  view  I  have  taken,  all  pretense  of  right  in  Qoddard  is 
extinguished.  The  assignment  to  him  was  some  weeks  posterior 
to  that  under  which  the  plaintiffs  acquired  title.  The  cases 
cited  by  the  defendant's  counsel,  so  far  as  they  go  to  the  ques- 
tion of  title,  have  no  application:  Brick  v.  Hatfield,  5  Bam.  & 
Aid.  682;  Craven  v.  Byder,  6  Taunt.  433;  Thompson  v.  2Vai2,  2 
Oar.  &  P.  334.  They  were  all  cases  where  the  plaintiffs,  the  vend- 
ors, kept  possession  of  the  lighterman's  receipt  for  the  goods 
consigned,  the  vessel  by  which  they  were  to  be  transported 
yet  lying  in  the  port  of  departure,  the  effect  of  which  was  that 
the  masters,  the  defendants,  held  the  goods  for  the  vendors, 
and  subject  to  their  control.  Yet  without  waiting  for  a  surren- 
der of  such  receipts,  the  masters  signed  bills  of  lading  to  the 
consignees.  The  latter  failing  to  pay,  the  plaintiffs  claimed  a 
right  to  stop  the  goods  in  transitu;  and  it  was  held  they 
might.  Signing  bills  of  lading  was  held  to  be  a  conversion. 
But  in  the  case  at  bar,  the  plaintifb  had  not  failed  to  pay;  they 
had  accepted  bills  and  were  able  to  pay;  and  the  defendants,  so 
far  from  holding  for  the  vendors  or  consignors,  held,  accoi 
to  the  finding  of  the  jury,  for  the  consignees,  the  plaintii 
Patten  v.  Thompson,  6  Mau.  &  Sel.  350,  therefore,  has  no  ap- 
plication. 

It  is  said  there  is  no  evidence  in  the  case  that  the  plaintifb 
had  either  accepted  or  paid  the  drafts.  There  is  not  indeed  any 
direct  evidence;  but  the  fact  of  acceptance  was  assumed 
throughout  the  trial.  The  judge  referred  to  it  in  his  charge 
to  the  jury.  It  is  strange,  if  such  a  matierial  fact  were  out  of 
the  case,  that  it  was  not  mentioned  as  an  objection  and  made  a 
point. 

I  have  so  far  concddered  the  consignment  as  in  nature  of  a 
sale.  But  take  it  that  the  absolute  property  did  not  pass;  that 
there  was  not  evidence  enough  to  warrant  the  juxy  in  saying 
that  it  did;  this  answers  only  one  view  of  the  case.  If  the 
plaintiffs  were  not  absolute  purchasers,  still  they  were  &ctorB  or 
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commisaioii  merchanta  del  credere,  who  were  in  adyanoe  or  nn- 
der  acceptance  on  the  credit  of  the  satinets  to  their  fall 
Talue.  Then  the  goods  are  to  be  taken  as  deliTcred  to  the  de- 
fendant to  hold  for  the  plaintiffs  in  that  character.  This  comes 
to  the  same  thing,  so  far  as  their  right  of  action  is  concerned. 
The  plaintiffs  had  a  lien  with  possession  in  themselTea;  for 
the  defendant's  possession  was  theirs.  The  contract  was  not 
merely  executory  like  that  in  the  case  cited  by  the  counsel  for 
the  defendant:  NichoU  t.  derd,  3  Price,  647.  It  is  true  of  that 
case,  that  the  factor  del  credere  had  accepted  bills  against  the 
goods,  which  were  indeed  designed  for  him,  and  were  put  on 
the  way  to  him.  But  they  did  not  come  to  his  hands  or  the 
hands  of  his  agent  until  after  the  consignor  had  committed  an 
act  of  bankruptcy.  The  case  goes  entirely  on  the  ground  that 
the  contract  of  sale  was  still  unexecuted;  that  the  vendor  him- 
self had  a  right  to  stop  the  goods  and  substitute  others  to  meet 
the  consignees'  acceptances.  I  shall  only  refer  to  the  reasoning 
of  Baron  Graham,  who  delivered  the  opinion  of  the  court,  p. 
567,  570,  etc.,  with  the  general  declaration  that,  on  his  own 
principles,  had  the  goods  been  delivered  as  the  jury  found  they 
were  here,  he  could  have  made  no  doubt  that  the  right  of  the 
consignees  for  the  amount  of  their  acceptances  would  have  be- 
come perfectly  executed.  He  very  ably  reviews  the  previous 
cases,  and  among  others,  Kirdock  v.  (Trat^,  3  T.  B.  119,  putting 
them  on  the  correct  ground.  The  plaintiffs,  then,  according  to 
the  finding  of  the  jury,  either  had  title  as  vendees  or  a  lien  as 
factors  del  credere  for  their  advances,  which  is  the  same  thing  in 
effect,  for  the  purposes  of  this  action.  I  shall,  therefore,  con- 
sider them  the  same  as  vendees,  for  the  purposes  of  all  the 
other  questions  in  the  cause. 

Several  grounds  of  a  technical  character  have  b^n  taken  "bj  the 
defendant  in  the  course  of  the  cause  which  it  becomes  necessary 
to  consider.  The  supposed  variance  between  the  declaration  as 
stating  a  delivery  to  the  defendant  alone,  and  the  proof  as  show- 
ing a  delivery  to  him  and  his  partner,  which  was  objected  at 
the  circuit,  is  now  abandoned.  But  Nelson,  the  plaintiff,  it  is 
said  showed  no  authority  to  demand  the  goods.  The  defend- 
ant's partner  did  not  take  the  ground  that  Nelson  had  no  title, 
and  desired  time  to  examine.  Had  he  done  so,  in  good  faith, 
and  Nelson  had  refused  all  explanation,  there  might  have  been 
plausibility  in  objecting  that  he  disclosed  no  right.  Doubtless 
all  the  defendant  could  desire  to  know  was,  whether  Nelson  be- 
longed to  the  New  Tork  firm,  for  whom  he  had  received  the 
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boxes.  Frobcblj  not  so  much;  for  according  to  the  sabseqnent 
explanation  given  by  the  defendant,  he  had  taken  his  ground  in 
favor  of  Gk>ddard,  who  had  most  likely  indenmified  him.  If 
not»  it  was  the  defendant's  business  to  see  to  that.  To  consti- 
tute a  conversion,  it  is  said  the  refusal  to  deliver  must  be  positive 
and  absolute,  not  merely  evasive:  2  Saund.  PL  and  Ev.  478, 479, 
Am.  ed.  1829.  The  remark  is  there  illustrated  by  the  case  of 
Severin  v.  Keppell,  4  Esp.  156.  This  was  trover  against  a 
silversmith,  for  plate  delivered  to  him,  for  the  purpose  of  hav- 
ing it  repaired;  and  the  plate  being  repeatedly  demanded,  he 
finally,  after  several  excuses  for  not  delivering  and  obtaining 
tame,  sent  home  a  part,  and  on  a  demand  being  made  for  the 
residue,  refused,  saying  he  had  already  sent  it  home.  This  he 
knew  to  be  &lse.  Yet  the  plaintiff  was  nonsuited.  Lord  Ellen- 
borough  saying  that  where  a  man  takes  goods  under  a  contract 
to  deliver,  the  bare  non-delivezy  is  not  to  be  considered  as  itself 
amoimting  to  a  tortious  conversion.  It  is  true,  that  a  reason- 
able excuse,  made  in  good  faith,  ought  not  to  be  held  a  con- 
version: Isaaclc  V.  Clark^  2  Bulst.  812,  813.  Chief  Justice  Coke 
there  laid  down  the  law  as  it  stands  at  this  day.  A  finder  or 
bailee  of  goods  is  not  to  be  entrapped.  If  the  finder  excuse 
himself,  as  wanting  time  to  ascertain  the  true  owner,  and,  as 
Coke  says,  lay  goods  up  and  keep  them  for  that  cause,  and  for 
the  true  owner,  to  be  delivered  whenever  the  finder  can  reason- 
ably satisfy  hiTnaelf  of  the  man,  this  is  no  evidence  of  a  con- 
version. So  where  the  defendant  f oimd  timber  on  his  premises, 
which  had,  under  permission  of  a  former  occupier,  been  deposited 
there  by  the  plaintiff,  and  on  his  demanding  it  the  defend- 
ant told  him  he  should  have  it,  if  he  would  bring  any  one 
to  prove  his  property:  Oreen  v.  Dwnn^  8  Camp.  216,  note.  So 
where  the  defendant  a  servant,  had  charge  of  a  warehouse  in 
which  goods  had  been  deposited,  and  on  their  being  demanded 
of  him,  said  he  could  not  deliver  them  without  an  order  from 
his  masters:  Alexander  v.  SoiUhey^  5  Bam.  &  Aid.  247.  Best, 
J.,  said,  in  the  latter  case,  an  unqualified  refusal  is  almost  al- 
ways conclusive  evidence  of  a  conversion;  but  if  there  be  a 
qualification  annexed  to  it,  then  the  question  is,  whether  it  be  a 
reasonable  one.  Bayley,  J.,  said,  if  the  plaintiff  had  informed 
the  defendant  that  application  had  been  made  to  his  masters, 
and  they  had  refused,  or  that  he  expected  the  defendant  to  go 
and  get  an  order,  and  after  that  he  had  refused,  he  thought  that 
would  have  amounted  to  a  conversion;  but  here  he  would  not 
have  done  his  duty  if  he  had  delivered  the  goods  without  an 
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application  to  his  employers.  Holroyd,  J.,  oompazed  it  to 
caUing  on  a  servant  at  a  gentleman's  house  for  goods,  and  the 
servant  delaying  for  orders.  He  cited  Mires  t.  Botebay,  2  Mod. 
242,  as  in  point.  So,  if  the  demand  be  not  made  bjthe  owner, 
and  the  refusal  be  put  on  the  ground  of  not  knowing  the  owner; 
and  therefore  the  goods  be  kept  till  he  can  be  ascertained,  or 
if  the  defendant  objects  a  want  of  power  to  make  the  demand, 
and  desire  a  delay  till  he  can  be  satisfied  on  this  head:  Solo- 
mona  y.  Dawea,  1  Esp.  83,  and  vide  Coore  y.  CaUaufay,  Id.  115. 
So  of  any  reasonable  excuse  made  in  good  faith  at  the  time,  the 
goods  bung  evidently  kept  with  a  view  to  deliver  them  to  the 
tnie  owner.  It  is,  then,  the  bosiness  of  the  plaintifiF  to  obviate 
the  objections,  as  far  as  may  be  reasonably  required.  The  course 
a  defendant  should  pursue  under  this,  or  the  like  droumstanoes, 
is  well  considered  by  several  American  cases:  Jacoby  y.  lAmBsaU, 
6  Sezg.  &  B.  800,  806;  WaU  y.  PaOer,  2  Mason,  77,  81;  BaioUf 
V.  Vance,  2  Bep.  Ck>n8t.  Ct.  S.  C.  239,  242,  243.  In  the  case  at 
bar  the  refusal  was  not  by  a  servant,  but  by  the  defendant's 
partner.  It  is  the  same  as  if  demand  had  been  made  of  the  de- 
fendant personally  and  he  had  said ''no;  I  must  have  time,"  with- 
out saying  why;  concealing  the  fact  that  Ooddard  had  intazposed 
a  daim,  and  that  he  had  given  a  receipt  to  hold  for  him.  We  do 
not  agree  that  the  refusal  of  the  silversmith  on  the  fraudulent 
ground  stated  in  Severin  y.  Keppell,  was  such  an  evasion  as  the 
law  allows.  It  was  not  a  bare  non-delivery,  which  we  concede 
is  not  evidence  of  a  conyersion  where  the  goods  came  lawfully 
into  the  hands  of  the  defendant.  Nor  can  we  accede  that  it 
was  a  reasonable  evasion  in  good  faith,  which  all  the  cases  re* 
quire,  from  Bulstrode  to  Bamewall  &  Alderson.  Befusal  upon 
a  ground  false  or  deoeptiye  is  equivalent  to  a  general  refusal, 
which,  as  Best,  J.,  said,  is,  in  general,  oonohisiye  evidence  of  a 
conversion.  Had  D.  Wight  &  Co.,  the  defendant's  firm,  kept 
the  question  of  Gk>ddard's  title  open,  and  Qeorge  Wight  had 
desired  time  to  be  satisfied  whether  the  plaintiffs  had  a  prior 
title,  doubtless  an  esplanation  of  that  matter  would  haye  been 
given.  But  the  firm  had  actually  signed  a  receipt  acknowledge 
ing  to  hold  for  Ooddard.  This  was  in  itself  a  conyersion: 
Craven  v.  Byder,  6  Taunt.  483;  Buck  v.  Batfieldy  6  Bam.  &  Aid. 
682;  Thompem  y.  Trail,  2  Car.  &  P.  884;  &  C,  6  Bam.  & 
Cress.  86.  George  was  a  party  to  the  receipt.  That  he  con- 
cealed; the  lien  for  storage  and  premiums  was  concealed;  and  a 
claim  interposed  for  time  to  consult,  without  calling  Kelson's 
attention  to  any  possible  difficulty  in  the  matter. 
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One  word  farther  as  to  the  objection  taken  on  the  argument, 
that  a  refusal  bj  George  Wight  would  not  be  evidence  of  a  con- 
yersion  by  the  defendant.  That  was  on  the  assumption  that 
G^rge  Was  a  mere  clerk.  In  fact,  as  I  have  said,  he  was  a  part- 
ner; and,  without  conceding  that  a  refusal  by  a  clerk  would  not 
be  eTidence,  it  is  enough  to  say,  that  on  the  clearest  principle, 
and  on  direct  authority,  where  goods  are  received  by  partners, 
a  demand  of  and  refusal  by  one,  equally  affects  the  other:  NisbH  v. 
PaUon,  4  Bawle,  120  [26  Am.  Dec.  122],  and  the  cases  there  cited. 
Although  this  is  an  action  of  replevin  in  the  detinet,  we  have  chosen 
to  follow  the  counsel  on  the  argument,  and  treat  it  as  an  action 
of  trover.  We  have  therefore  looked  to  see  whether  enough  was 
proved  to  establish  a  conversion.  In  this  sort  of  action,  how- 
ever, which  merely  goes  for  a  wrongful  detention,  2  B.  S.  430, 
2d  ed.,  sec.  1;  Id.  435,  sec.  86,  the  ground  of  action  may  not 
always  be  precisely  the  same,  as  if  trover  had  been  broughL  It 
seems  to  bear  a  nearer  resemblance  to  detinue,  where  the  requi- 
site evidence  may  not  in  every  case  be  so  strong  as  would  be 
necessary  to  make  out  a  conversion.  All  three  of  the  actions, 
however,  no  doubt  depend  on  very  nearly  the  same  evidence, 
both  for  the  prosecution  and  defense,  where  the  receipt  of  the 
goods  was  originally  lawful.  The  ancient  distinction  taken  by 
Coke,  2  Bulst.  818,  that  refusal  may  be  a  ground  for  detinue, 
where  it  will  not  maintain  trover,  is  very  nearly  if  not  quite  ex- 
ploded by  the  modem  authorities. 

It  seems  to  me,  that  the  ground  on  which  the  defendant,  by 
his  partner,  confessedly  held  on  the  goods,  puts  the  question 
of  lien  out  of  the  case.  The  defendant  had  forfeited  all  claim 
to  the  lien  by  tampering  with  the  title.  He  had  notice  of  Gh>d- 
dard's  claim;  and  if  I  may  so  say,  attorned  to  him.  It  is  like 
the  case  of  one  selling  or  pledging  the  goods:  2  Wheat.  Selw. 
1408-1412,  and  cases  there  cited,  ed.  of  1889;  ScaU  v.  Neto- 
ington,  1  Moo.  &  B.  252.  Either  operates  as  a  forfeiture  of 
his  lien,  if  the  act  be  not  in  itself  a  conversion.  Taking  the 
evidence  and  the  course  of  the  defense  together,  there  could  be 
no  doubt  that  the  defendant  had  completely  identified  himself 
with  Goddard,  and  held  and  defended  on  this  title  alone.  A 
tenant  who  has  attorned  to  another  loses  his  right  as  tenant, 
and  can  not  afterwards  claim  to  defend  for  want  of  a  notice  to 
qtdt.  The  rule  seems  to  be  much  the  same  in  respect  to  the  lien 
holder.  He  must  not  do  any  positive  act  hostile  to  the  claim  of 
the  owner:  2  Wheat.  Selw.  1408,  ed.  of  1889. 

Again,  the  sale  or  pledging  of  goods  by  a  bailee  is  in  itself  a 
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oonversion.  No  demand  would  be  necessaiy  in  trover,  nor  do  I 
belieye  it  would  in  replevin,  altboogh  the  declaration  mustt 
by  section  36  of  the  statute,  aver  a  request  in  all  cases  of  wrong- 
ful detainer.  A  request  is  considered  as  made  by  bringing  an 
action,  where  there  is  a  precedent  duty  to  deliver.  Is  not  the 
oo-opeiating  with  a  third  person,  receipting  from  and  holding 
for  him,  equivalent  to  a  pledging  of  the  goods  ?  The  case  at  bar, 
whether  the  defendant's  acts  in  conjunction  with  Goddard  be 
looked  at,  either  in  reference  to  the  question  of  waiving  the  lien 
or  a  positive  conversion,  will  be  found  to  have  been  decided  in 
principle,  and  almost  in  circumstance,  by  Thompson  v.  Tra%L^  2 
Car.  &  P.  155;  S.  C,  6  Bam.  &  Cress.  36.  Vide  also  Rwck  v. 
Bdtfield,  5  Bam.  &  Aid.  632;  and  Craven  v.  Byder,  6  Taunt.  433. 
These  cases  all  decide  that  where  a  bailee  holding  goods  for  the 
vendors,  signs  a  bill  of  lading  in  favor  of  the  vendees,  this  act 
is  itself  a  conversion.  The  principle  is  directly  applicable. 
Here  the  defendant  holding  the  goods  for  the  plaintifis  gives  a 
receipt  acknowledging  to  hold  them  for  Ooddard,  who  had  no 
title.  But  if  this  were  not  so,  and  supposing  the  question  of 
lien  to  rest  on  what  the  defendant's  partner  said  when  the  de- 
mand was  made,  omitting  to  mention  a  lien  and  taking  other 
ground,  waives  it.  Without  denying  Nelson's  right,  without  a 
reasonable  excuse  for  delay,  and  without  any  allusion  to  the  lien, 
C^rge  Wight  said  the  goods  could  not  be  delivered  till  the  de- 
fendant-was himself  consulted.  Was  not  this,  of  itself,  taking 
such  ground  independent  of  the  lien  as  brings  the  case  within 
Boardrtian  v.  SiU,  1  Gamp.  410,  note,  which  has  been  followed 
by  this  court?  Everett  v.  SaUvs,  15  Wend.  474.  These  cases 
hold  that  if  the  defendant  claim  the  goods  as  his  own,  he  waives 
his  lien.  The  reason,  as  given  in  the  first  case,  was,  that  the 
party  answering  claimed  the  goods  on  a  ground  distinct  from 
the  lien.  George  Wight  here,  who  stood  in  the  same  condition 
as  the  defendant,  says  the  satinets  can  not  be  given  up  till  the 
latter  is  consulted.  How  was  that  at  all  consistent  with  the  lien  ? 
C^rge  knew  of  the  lien,  or  must  be  taken  to  have  known. 
What  need  then  of  delaying  and  baffling  ?  Why  not  say  at  once, 
I  must  have  the  money?  Boardman  v.  SUl  was  reviewed  and 
approved  in  WhUe  v.  Oainer,  9  Moore,  41;  S.  C,  2  Bing.  23. 
There  a  dyer  and  miller,  who  had  a  lien,  being  applied  to  for 
the  goods,  answered  that  he  might  as  well  give  up  evexy  trans- 
action of  his  life.  The  court  held  that  this  was  not  taking 
ground  distinct  from  the  lien;  but  was  no  more  than  a  general  re- 
fusal, which  will  not  work  a  waiver.    Indeed  Best,  C.  J. ,  thought 
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the  ifordfl  nflier  intiiBikted  ihat  the  lien  must  be  paid.  Bat  tbe 
CMeatbaareannotbeoaUedoneof  geneialrefmal:  thatiswhevO' 
no  speoifio  reason  whatever  is  given.  Here  it  is  distinetlj  be- 
eanse  the  defendant  was  absent,  a  tibing  which  was  apparently 
unconneoted  with  any  claim  of  the  lien.  If  it  were  otherwise, 
the  defendant's  partner  could  easily  have  said  so.  It  is  impoe- 
sibleyhoweTeryfor  two  minds  to  difEar  on  what  was  really  meant. 
The  whole  pointed  to  the  defense  made  at  the  trial,  which  set 
up  a  title  adverse  to  that  of  the  plaintiffs.  Qeoacge  refers  to  the 
defendant  as  the  man  who  must  be  consolted,  and  the  first  we 
hear  of  him  is  an  avowal  that  he  had  been  holding  on  for  Ood- 
dazd. 
A  new  trial  shonld  be  denied. 


BxnraAL  to  Belivbi  Goods  as  Evxdkhob  or  a  Cowsbsiov:  Sea  Lod^ 
wood  ▼.  BuSL,  13  Am.  Deo.  539;  Pochard  ▼.  (Mman,  16  Id.  476;  Do^  v. 
WadiUforth,  18  Id.  567;  Dent  v.  OhUes,  26  Id.  860;  Orakam  ▼.  Wamer^sMn, 
88 Id.  65;  Fletcher  y.  Fletcher,  Id.  859;  Irish  ▼.  CZoyct,30Id.  446.  An al»o- 
Inte  refusal  to  deliver  property  creates  an  inf arenoe  in  law  that  there  haa 
been  a  coDTersion,  although  a  refusal  to  deliver  is  not  itself  a  oon version,  and 
a  party  sned  for  a  conversion  may  show  that  his  refusal  was  not  nncondi- 
tional,  bat  was  aooompanitid  by  a  reasonable  qualification  or  requirement: 
J>eiU  V.  Cfhilee,  26  Id.  850.  If  the  refusal  is  caosed  by  a  reasonable  appre- 
hension of  consequences  in  a  doubtful  case,  or  from  a  reasonable  misappie- 
hension  of  the  law,  there  is  no  eon  version:  Fletcher  v.  Fletcher,  28  Id.  359. 
That  an  unqualified  refusal  to  deliver  goods  upon  demand  amounts  in  law  to 
a  conversion,  is  held  on  the  authority  of  HoJbrook  v.  Wight,  in  BaU  v.  Lmey, 
48  N.  T.  12;  Tawnsend  v.  JBogart,  11  Abb.  Pt.  862.  But  the  refusal  to  de- 
liver must  be  absolute,  or  the  excuse  lor  non-deHvety  must  be  unreasonable 
or  made  in  bad  faith,  to  constitute  a  conversion:  Monnoi  v.  Ibert,  33  BarK  26^ 
CarroU  v.  Mix,  51  Id.  215;  Boffere  v.  Weir,  34  K.  Y.  471;  McSntee  v.  New 
Jereey  SteambocU  Co.,  45  Id.  37.  An  objection  that  there  was  no  authority 
to  make  the  demand,  if  not  diatinatly  made  at  the  time,  wiU  not  qualify  the 
refusal  to  deliver:  BaUouheyy.  Oadot,  ZAhh.  Pr.  (N.  S.)  123;  IngaUsY.  BvO> 
ley,  15  HI.  226.  In  all  the  cases  here  referred  to,  Hotbrooh  v.  Wight  is  recog- 
nized as  authority.  It  is  cited  also  in  OoveU  v.  H%U,  6  K.  T.  383,  upon  the^ 
general  question  as  to  what  constitutes  a  conversion. 

OoNVKBAioir  BT  Qns  pABTim  IS  AoT  OF  FiRic,  WHEN:  See  l^ltlbet  V. 
Potion,  26  Am.  Dec.  122.  To  the  point  that  in  case  of  a  baOment  to  part- 
ners a  refusal  by  one  to  deliver  the  goods  upon  demand  is  jprtma/ocie  evi* 
dence  of  a  conversion  by  all,  the  principal  case  is  cited  in  Sturgee  v.  KeUh,  57 
Dl.  455;  MiteheU  v.  WiUiame,  4  Hill,  15.  The  case  is  referred  to  also  in  Sher- 
man  v.  Smith,  42  How.  Pr.  199,  as  an  authority  upon  the  question  of  the  lia- 
bility of  partners  generally  for  each  other's  wrongful  acts  of  which  the  finft 
reaps  the  benefit. 

Factor's  Lnw:  See  Oage  v.  AlUeon,  2  Am.  Dec  682;  Sodgeon  v.  Paiymn^ 
5  Id.  439;  Patterson  v.  MeOaheg,  13  Id.  298;  HoUy  v.  Hugytfcrd,  10  Id.  803. 

TnxE  Passes  to  Coitsionzb  of  Goods,  when. — ^The  authority  of  Bctbrook 
V.  Wight  on  this  question  is  recognized  and  its  doctrine  approved  in  Nee- 
mkhr.  Dyeing  etc  Co.,  1  Curt  133;   ffoUidayy,  Hetmilton,  II  WaU.  564| 
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Pmr9  ▼.  EOioU,  78  DL  827;  Stafford  v.  Webb,  Hill  &  D.  216;  TTMcf  ▼.  Orter, 
25  K.  Y.  356;  Adanu  Vv  ^MseZI,  28  Barb.  385.  The  case  »  explained  and 
diatingnished  on  the  same  point  in  Cayuga  County  National  Bank  ▼.  DanieUy 
47  N.  Y.  685,  and  in  McCurdy  v.  Brown^  1  Dner,  107.  It  is  cited,  also,  in 
Ogden  ▼.  Ccddinffton,  2  £.  D.  Smith,  329,  to  the  paint  that  nnleaa  the  oon- 
■ig&ee  fn  the  efwner,  he  can  not  sne  for  an  injury  to  or  oonyendon  of  the  goods 
hy  the  oairier  or  otiier  middleman. 

Objictiok  hot  Mai»b  at  Tbzal  oan  not  be  taken  advantage  of  on  exior  or 
appeal:  Jeneka  ▼.  Smiih,  1  N.  Y.  94;  Morris  ▼.  ffuswn,  8  Id.  206;  Croohe  ▼. 
MaU,  11  Barb.  211,  all  citing  the  principal  case.  See  on  the  lame  point  Net- 
M  ▼.  Dailmm,  28  Am.  Bea  237,  and  other  cases  in  this  series  loted  In  «Im 
sole  thereto,  and  J<me§  ▼.  EardeBty,  32  Id.  180. 


Bbowiono  t;.  WhwwtiViR, 

C9AWHIDBLI.,S0e.] 

AfiBimnvBAT  AsBFERATOBs  WEBB  SwoBir  IS  UssBOBasABT  indedaring  od 
an  award. 

OoYBKAiiT  on  an  award  made  pursuant  to  a  sealed  sabmission. 
There  was  no  averment  that  the  arbitrators  or  umpire  chosen  by 
them  were  sworn.    Demurrer  to  the  declaration  on  that  ground. 

E.  Clark,  for  the  defendant. 

P.  S.  Sylvester  and  B.  De  WtU,  for  the  plaintiff. 

By  Courty  CowxNy  J.  It  is  not  necessary  to  decide  the  ques- 
tion whether  the  2  B.  S.  446,  2d  ed.,  sec.  4,  be  applicable 
to  a  common  proceeding  by  arbitration.  That  section  requires 
that  the  arbitrators  shall  be  sworn.  I  should  think  the  pro- 
vision was  intended  of  those  cases  only  where,  by  the  same 
statute,  a  judgment  may  be  summarily  entered  on  the  award; 
though,  upon  the  dicta  in  Welia  y.  Lain,  15  Wend.  99,  and 
Bloomer  y.  Sherman,  5  Paige,  575,  counsel  seem  to  think  this 
may  be  a  vexed  question.  But  conceding  that  the  fourth  sec- 
tion reaches  the  case  of  a  mere  common  law  arbitmtion,  it  is  not 
neoessary  to  aver  in  declaring  on  the  submission  and  award  that 
the  arbibrators  were  sworn.  This  is  not  a  jurisdictional  fact.  At 
least,  until  the  contrary  appear,  it  must  be  intended  they  were 
sworn,  or  that  the  parties  waived  the  ceremony  by  not  objecting, 
or  by  positive  consent.  Jurisdiction  means  legal  power  to  make 
a  judicial  decision.  That,  in  the  case  of  arbitrators,  is  conferred 
by  delegation  from  the  x)artie8.  The  act  is  of  the  same  nature 
as  the  appointment  of  an  agent;  and  after  the  power  is  thus  con- 
ferred, even  positive  corruption  or  breach  of  trust  will  not  raise 
a  right  of  defense  against  an  action  at  law.    The  statute  also 
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dizects  that  judges  shall  be  sworn.  Yet,  in  an  action  on  a  judg* 
ment,  who  ever  heard  of  a  direct  averment,  in  declaring  that 
such  was  the  fact  ?  The  allegation  that  judgment  was  rendered 
hj  such  or  such  a  court,  is  in  itself  an  ayerment  that  the  court 
had  jurisdiction.  No  jurisdiction,  no  court.  The  ayerment 
that  arbitrators  made  an  award,  means  qualified  arbitrators. 
Whether  it  can  be  shown  collaterallj  bj  plea  in  an  action  on 
the  award  that  the  oath  was  omitted,  is  another  question.  But, 
reasoning  from  analogy,  it  could  not,  eyen  assuming  that  an 
oath  is  necessary.  You  can  not  plead  that  the  judges  were  not 
sworn  in  an  action  on  judgment.  It  is  enough  that  they  were 
judges  de  facio.  A  fortiori^  I  should  suppose,  as  to  judges  ds 
facto  of  the  x)arties  own  choosing,  who  haye  acted  within  the 
scope  of  the  powers  expressly  conferred.  It  is  enough,  how- 
ever, upon  the  question  before  us  to  see  that  setting  forth  those 
powers,  and  showing  that  they  were  followed,  are  all  the  pre- 
liminaiy  allegations  which  are  necessary  in  a  common  law  action. 
Judgment  for  plaintiff  on  demurrer. 

Declaration  ok  Award,  what  Allegations  Necessabt  ik:  See  Doo* 
liUU  V.  Maicom,  31  Am.  Deo.  671.  In  Bumside  y.  WkUney,  21  K.  T.  148, 
the  principal  case  ia  cited  to  the  point  that  an  award  pnrsnant  to  a  sabnus- 
Bion,  which  would  have  been  valid  at  common  law,  bat  which  doee  not  con- 
form to  statutory  requirements,  will  nevertheless  support  an  action.  In 
Sonnebom  v.  Lavarello,  2  Hun.  203;  S.  C,  4  N.  T.  S.  C.  (T.  &  C.)  538, 
it  ia  referred  to  as  authorizing  the  position,  that  where  a  committee  of  a  cor- 
poration, acting  in  the  capacity  of  referees,  have  not  taken  the  oath  pre- 
scribed by  the  by-laws,  the  parties  may  waive  their  objection  to  the  iregnUr- 
ity  by  appearing  before  the  committee  and  going  on  with  the  hearing  witfaoat 
inteiposing  such  objection. 


Sbamak  v.  Whitnb  y. 

[M  WasBKLL,  260.] 

Obkditob  oak  not  Beooveb  Moket  Dbfositsd  wttb  a  Thdid  Pbbsoh 
for  payment  of  his  debt,  in  an  action  for  money  had  and  received,  unless 
there  has  been  an  express  undertaking  between  creditor  and  depositary, 
or  an  understanding  between  debtor  and  creditor  assented  to  by  the  de- 
positary, for  its  appropriation,  or  an  understanding  between  debtor  and 
depositary  of  which  the  creditor  had  notice,  and  in  which  he  ooncorred 
before  the  money  was  received. 

Implied  Promise  of  Deposttast  of  Funds  for  payment  of  note  ixinres  only 
to  the  benefit  of  the  holder  at  the  time  of  the  receipt  of  the  money,  and 
not  of  auy  one  subsequently  taking  up  the  note. 

AssuifPsiT  on  the  common  money  oounte.    The  plaintLffis,  be- 
ing the  holders  of  a  note  made  bj  one  TTill  payable  to  their  or* 
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doTy  had  it  discounted  at  the  Phoenix  bank.  It  fell  due  October 
19,  1835,  and  was  protested  for  non-payment.  It  appeared  that 
Hill,  the  maker,  deposited  a  certain  accepted  draft  with  the  de- 
fendant, Whitney,  before  the  maturity  of  the  note,  to  provide 
funds  to  meet  it.  The  defendant  collected  the  draft  October  7, 
and  applied  them  on  a  debt  due  from  Hill  to  himself.  The 
plaintiffs  took  up  HiIVs  note  October  29,  and  brought  this 
action.  Motion  for  nonsuit  denied.  Verdict  for  the  plaintifiEs, 
under  the  charge  of  the  court,  duly  excepted  to,  that  if  the  jury 
beliered  that  the  defendant,  when  he  received  the  draft,  prom- 
ised to  pay  the  note,  it  constituted  a  trust  fund  in  favor  of  any 
person  who  then  was  or  subsequently  became  holder  of  the  note, 
or  was  compelled  to  pay  it.    Motion  for  new  trial. 

J.  8.  Bosworthf  for  the  defendant. 

J.  Slosson^  for  the  plaintiff. 

By  Court,  Nelson,  C.  J.  No  case  heretofore  decided  has  gone 
the  length  of  maintaining  this  action,  nor  can  the  verdict  be  placed 
upon  any  acknowledged  principle  in  the  law.  At  most,  it  is  an 
attempt  by  a  creditor  to  seize  upon  a  fund  placed  by  his  debtor 
in  the  hands  of  a  third  person,  with  directions  to  apply  it  in  pay- 
ment of  a  debt  without  any  communication  with  the  creditor,  or 
understanding  between  them  to  that  effect.  Whatever  may  be 
the  claim  in  equity  to  enforce  the  appropriation,  clearly  none 
such  can  be  set  up  in  a  court  of  law.  The  creditors  here  show 
no  privity  in  respect  to  the  transaction  with  either  the  debtor  or 
the  defendant — the  arrangement  was  exclusively  between  them — 
and  at  all  times,  down  to  the  receipt  and  misapplication  of  the 
money,  legally  speaking,  it  continued  under  the  control  and 
direction  of  the  former.  He  might  have  released,  changed  its 
destination,  or  made  any  other  disposition  of  it  at  will.  ""  Sup- 
pose he  had  subsequently  directed  an  application  in  payment  of 
some  other  debt  and  which  had  been  made  ?  Can  it  be  doubted, 
but  that  the  defendant  by  compliance  with  such  direction  would 
have  discharged  his  trust?  or  if  Hill  had  brought  an  action  to 
recover  the  money,  could  not  Whitney  have  set  off  his  demand? 

In  all  the  cases,  the  principle  of  which  is  sought  to  be  applied, 
and  on  which  the  action  must  be  maintained,  if  at  all,  the  fund 
had  been  appropriated  by  an  understanding  between  the  debtor 
and  creditor,  assented  to  by  the  defendant;  or  by  an  express 
undertaking  of  the  defendant  with  the  creditor  at  tiie  request  of 
the  debtor,  or  both.  In  the  case  of  Neilsan  v.  Blight j  1  Johns. 
Oas.  205,  the  defendant  not  only  accepted  the  property  on  con- 
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dition  of  paying  the  plaintiff,  but  adruBed  lum  to  fhat  eflSoct  A 
promise  was  properiy  infened  to  pay  the  money^when  received. 
In  Weston  v.  Barker,  12  Johns.  276  [7  Am.  Dec.  819J,  the  dehior 
gave  the  plaintiff  an  order  on  the  defendant  for  the  money  irbBH 
recelTed,  subject  to  which  he  had  prerioosly  agreed  to  recenre 
and  hold  it.  In  WiUiama  v.  Bt^ereU  et  al.,  U  East,  582,  ii 
was  determined  where  funds  were  remitted  with  instmctions  to 
pay  the  creditor,  and  of  which  he  was  adrised,  that  if  the  banker 
refosed  so  to  apply  them,  this  action  could  not  be  maintainfid 
against  Trim;  that  the  funds  were  still  under  the  control  of  the 
remitter.  See  also  Bbdffson  v.  Anderson,  3  Bam.  &  Cress.  842. 
In  De  Bemales  v.  Fuller,  14  Bast,  590,  n.,  the  bill  held  by  the 
defendants  for  collection  belonged  to  the  plaintiff,  and  of  eoursa 
they  could  not  renounce  the  purpose  for  which  the  money  was 
paid;  they  were  the  agents  of  the  plaintiff,  and  could  hold  and 
apply  it  to  no  other  purpose. 

The  case  here  is  very  much  like  Tale  et  dl.  v.  BM  ei  al,,  3^ 
Bam.  ftOiees.  683.^  There  the  plaintiffc  held  a  biUof  exchange 
accepted  by  I.,  payable  at  the  house  of  the  defendants.  It  waa 
duly  presented  and  payment  refused  for  want  of  funds.  The 
next  day  a  bill  was  reoeiyed  from  the  acceptor  with  instructions 
to  pay  tbe  plaintiffis'  bill  with  the  proceeds,  who  again  presented 
it  after  the  money  was  receiyed  by  the  defendants,  and  payment 
refused.  They  applied  it  on  their  own  demands.  The  court  say, 
unless  some  agreement  had  taken  place  respecting  the  bill  be- 
tween the  defendants  and  the  plaintiff,  the  foormer  could  only 
be  considered  as  holding  it  for  the  use  of  I.  I  agree  such  an 
undertaking  may  be  implied,  according  to  the  case  of  Weston  t. 
Barker,  by  an  arrangement  to  that  effect  between  the  def^tdani 
and  debtor,  but  in  order  to  make  the  receipt  of  money  in  pur- 
suance thereof  in  such  case  inure  to  the  use  of  the  creditor,  he 
must  have  had  notice  of,  and  concurred  in  it,  otherwise  there  ia 
no  privity  expressed  or  implied  between  him  and  the  defendant; 
and  this  before  the  money  is  received,  for  he  must  be  legally  en* 
titled  to  the  money  at  the  time  of  the  receipt,  not  at  the  time  of 
the  action:  2  Saund.  PI.  and  Ey.  678.  According  to  the  case 
of  WiUiama  ▼.  EvereU  et  al.,  the  true  test  is,  to  whom  does  the 
money  belong  at  the  time  it  is  received  by  the  defendant — to  the 
debtor  or  to  the  creditor  ?  If  to  the  former,  ihs  action  will  not 
lie.  To  hold  that  it  belonged  to  the  plaintiffs  in  this  case  would 
be  saying,  that  the  moment  a  debtor  puts  money  into  the  handa 
of  an  agent  to  pay  a  debt,  it  passes  entirely  beyond  his  oontrcd^ 

1.  rolM  T.  S«a,  8  Ban.  ft  Aid.  643. 
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«nd  T6Bt8  absolutely,  in  the  creditor,  without  bis  priTity  or  a»- 
fient.  No  such  doctrine  can  be  maintained.  There  must  be 
some  previous  understanding  with  the  creditor  by  the  defend- 
ant, either  directly,  or  through  the  agency  of  the  debtor  himself, 
upon  which  to  found  a  right  to  the  fund,  or  an  undertaking  to 
pay. 

Another  insuperable  objection,  in  my  opinion,  is  taken  to  the 
recovery,  namely:  that  the  promise  of  the  defendant,  if  it  could 
be  implied  from  the  evidence  in  the  case,  inured  to  the  benefit 
of  the  holder  of  the  note  at  the  date  of  the  receipt  of  the  money. 
The  liability  of  the  defendant  then  attached,  if  at  all,  according 
to  all  the  cases;  the  draft  having  been  appropriated  to  pay  the 
note,  the  money  when  received  belonged  to  the  holder,  to  whom 
the  right  of  action  immediately  accrued.  The  money  was  re- 
oeiTed  on  the  seventh  of  Oetobcor,  and  the  plaintiiflh  did  not  take 
up  the  note  till  the  twenty-ninth.  The  Phoenix  bank  were  the 
holders  on  the  seventh,  to  whom  the  promise  must  have  inured; 
clearly  they  could  have  maintained  ttie  action  if  any  one;  and 
then,  unless  we  concede  negotiable  qualities  to  this  parol  engage- 
ment, the  plaintiffs  must  fail. 

In  every  view  I  can  take  of  the  case*  I  think  a  new  trial  must 
be  granted. 

New  trial  granted. 

BxoBT  OF  Trxbd  PEBSoir  TO  AvAiL  HnniBTiV  Of  OoKTRAOt  made  for  hii 
iMiMfit:  Sae  Bind  y.  HoidMpt  26  Am.  Deo.  107,  and  other  omm  and  notaa  fai 
tbia  aenca  ooUeoted  in  the  note  thereto;  eee^  alao,  Dtarbom  ▼.  Pa/rht^  17  Id. 
206;  HcukeU  v.  FIM^  33  Id.  452.  Where  a  pereon  pays  money  to  another  for 
the  use  of  a  third,  or  having  money  belonging  to  another  agrees  with  him  to 
pay  it  to  a  third,  it  is  held  that  the  latter  may  sae.  Bat  if  the  oontraot  is  for 
the  benefit  of  the  oontracting  party,  the  third  person  is  a  stranger  to  the  cob« 
tsaot  and  consideration,  and  the  action  may  be  maintainad  by  the  promisee 
only:  Blyndrt  ▼.  Boisae,  31  Id.  458.  In  Turk  v.  Ridge,  41  N.  Y.  208,  the 
principal  case  is  cited  to  the  point  that  where  fonds  have  been  placed  in  a 
party's  hands  for  a  third  person,  he  can  not  be  rendered  liable  to  pay  to  such 
person  wfthont  aneacprees  orimplied  agreement  toassmmethot  liability.  Other- 
wisoy  whero  there  is  an  ajqireas  promise  by  the  party  holding  the  funds,  to 
each  third  person:  Wyman  ▼.  Smiih,  2  Sandf.  337;  or  where  snch  third  person 
has  been  informed  of  and  has  assented  to  the  arrangement  before  the  receipt 
of  the  fonds:  StaU  Bcmk  v.  MetUer,  2  Bos.  398;  both  citing  Seaman  y.  W7iU» 
wiff.  In  Lawrence  v.  Fox^  20  N.  Y.  268,  it  b  held  that  where  one  loans  money 
to  another  upon  the  latter*s  promise  to  pay  to  a  third  person  to  whom  the 
lender  states  that  he  is  indebted,  such  third  person  may  maintain  an  action 
on  the  promise.  Gray,  J.,  who  delivered  the  leading  opinion,  comments  at 
length  upon  the  principal  case  as  not  impugning  the  doctrine  of  Schemerhom 
V.  Vanderheyden,  3  Am.  "Dec  304,  on  this  point,  and  as  conceding  that  an  un- 
dertaking to  pay  the  third  person  may  be  implied  from  an  aixaogenMnt  to 
that  effect  between  the  debtor  of  such  third  person  and  the  xeoeiver  of  the 
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money.  The  principal  case  is  distinguished  in  Murdoch  ▼.  iliZrt'n,  29  Barb.  67, 
and  its  doctrine  is  held  not  to  forbid  an  action  by  a  holder  of  bonds  of  a 
town  against  the  town  officers  to  recover  money  collected  and  placed  in  their 
hands  for  the  payment  of  interest  on  the  bonds,  where  the  statute  makes  it 
their  duty  so  to  apply  the  money,  for  the  reason  that  in  sncha  esse  the  money 
belongs  to  the  creditor,  and  the  town  has  no  control  over  it.  The  authority 
of  Seaman  v.  WhUney  is  recognized  also  in  Thome  v.  DUUnghaui^  1  Denio^ 
857,  and  Poor  ▼.  Ck^ord,  ION.  T.  27& 


BUBBOWB  V.  TUBNEB. 

[M  Wmnwui,  978.) 
ImUBAHOB  OH  Ybbol  Effscted  bt  Onb  Jonrr  Owkkb  In  his  own  naois 

on  aooount  of ^  inures  to  the  benefit  of  his  co-owner,  ndiera  it  appears 

that  he  had  previously  agreed  to  insure  his  co-owner's  intocest  and  after- 
wards declared  that  he  had  done  so,  and  on  his  ooUeeting  the  insurance 
he  is  liable  to  such  co-owner  for  his  share.  In  an  action  for  money  had  and 
received. 

PaBOL   EvIDBKOB   IB    APMTIWTBfJ,  WHBBB   BlAHK  IS   LBR   OT   PouOT   fOT 

the  name  of  the  person  on  whose  account  the  insurance  is  effiaoted,  to 
show  who  are  the  real  parties  interested  in  the  insuranoe. 

Ebbob  from  the  supezior  court  of  New  York  city,  in  an  action 
of  assumpsit  to  recover  one  sixth  of  certain  money  alleged  to 
have  been  collected  by  the  defendant  on  a  policy  of  insurance 
on  a  certain  yessel  of  which  the  plaintiff  claimed  that  he  owned 
one  sixth  and  the  defendant  five  sixths.  The  insurance  was 
effected  by  the  defendant,  who  made  the  application  in  his  own 
name.    The  policy  ran  as  follows:  '*  By  the  Ni^^gara  insurance 

company  of  New  York.    Silas  E.  Burrows,  on  account  of , 

do  make  insurance,  and  cause  to  be  insured,  lost  or  not  lost, 
etc. ,  the  good  American  brig  Burrows,"  etc.  The  previous  pur- 
chase by  the  plaintiff  from  the  defendant  of  one  sixth  interest 
in  the  vessel  was  proved.  Charles  Turner,  the  plaintiff's  son, 
who  was  the  plaintiff's  agent  in  making  the  purchase,  testified 
that  it  was  agreed  by  the  defendant  at  the  time  of  the  purchase 
that  he  should  keep  the  vessel  insured,  and  that  he  afterwards 
told  him  that  he  had  insured  her,  and  that  she  was  **  fully  cov- 
ered." The  collection  of  the  insurance  money  by  the  defendant 
on  the  loss  of  the  vessel  was  proved.  Motion  for  a  nonsuit  de- 
nied. The  judge  charged  the  jury  that  if  the  defendant  agreed 
that  he  would  keep  the  vessel  insured  for  the  benefit  of  both» 
and  afterwards  stated  that  he  had  done  so,  the  plaintiff  was  en- 
titled to  recover  the  amount  claimed.  Verdict  for  the  plaintiff 
in  accordance  with  the  instructions.  Judgment  on  the  verdict, 
and  the  defendant  brought  error. 
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O.  F.  Tdman^  tor  the  plaintiff  in  error. 
J.  Anihon,  for  the  defendant  in  error. 

By  Court,  Cowbh,  J.  The  jury  found  that  the  defendant 
agreed  with  the  plaintiff  to  insure  the  plaintiff's  interest  in  one 
tfizth  of  the  brig,  and  afterwards  informed  him  that  he  had  done 
so.  The  defendant  owned  five  sixths,  and  did  the  business  by 
insuring  the  whole  in  his  own  name;  and,  on  a  total  loss  hap- 
pening, he  exhibited  the  preliminary  proofs  and  obtained  the 
whole  valuation  in  his  own  name,  and  withholds  from  the 
plaintiff  his  share.  There  can  be  no  doubt  that,  under  such  cir- 
oumstances,  the  defendant  was  liable  in  this  action  for  money 
had  and  received  for  the  plaintiff's  use. 

It  is  said  to  have  been  held  by  this  court,  that  the  policy  in 
this  case  was  so  constructed  as  not  to  be  capable  of  covering 
Turner's  interest.  That  is  not  so.  When  the  case  was  here, 
this  court  held  that  the  policy  did  not  do  so,  on  its  face;  but  it 
was  conceded  that,  if  the  insurance  had  been  in  truth  on  joint 
account,  and  the  policy  had  been  general,  on  account  of  whom 
it  might  concern,  the  fact  might  have  been  shown  by  collateral 
proof,  and  the  policy  then  have  the  effect  intended  by  the  joint 
owners:  Ikimer  v.  BurrowSy  6  Wend.  541, 546.  When  the  same 
case  was  before  the  court  of  errors,  the  chancellor  thought  the 
blank  in  this  policy  was  equivalent  to  a  general  open  declara- 
tion of  interest,  and  might  have  been  filled  up  according  to  the 
truth  in  an  action  on  the  policy:  8  Id.  144, 150, 151.  Indeed 
some  of  the  court  thought  that,  even  as  the  case  then  stood, 
there  was  enough  in  it  to  have  required  this  court,  instead  of 
directing  a  nonsuit,  to  put  the  question  to  the  jury  whether 
Burrows  did  not  really  insure  both  his  own  and  Turner's  inter- 
est: Id.  157-159.  Yet  the  case  then  stood  without  the  testi- 
mony of  Charles  Turner,  which  is  directed  to  the  agreement  of 
Burrows  to  insure  for  Turner,  and  the  declaration  that  he  had 
insured;  and  the  juiy  foimd  his  testimony  to  be  true.  It  is  the 
constant  pntctice  to  show  by  proof  aliunde  the  real  owner,  when 
the  insurance  is  general  for  whom  it  may  concern.  The  blank 
here  is  equivalent.  In  the  language  of  Senator  Westcott,  Id. 
159, 1  think  it  might  be  shown  who  this  blank  is.  And  it  was 
shown,  as  to  one  sixth,  to  be  Turner.  The  blank  left  an  ambi- 
guity to  be  filled  up  by  extrinsic  proof.  It  was  patent  if  you 
please;  but  none  the  less  explainable  for  that  reason:  Fish  v. 
SnAbard's  Adm'rSy  21  Id.  651,  and  the  cases  there  cited.  Vide 
also  per  Parker,  C.  J.,  in  Brown  v.  Oilman,  13  Mass.  161,  and 
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Porter,  J.,  in  Pennvman  v.  Banemore^  6  Mart.  La.  (N.  S.)  497. 
We  think  the  decisions  and  charge  of  the  conzt  below  were  oor- 
reot;  and  the  judgment  should  therefore  be  affirmed. 
Judgment  affirmed. 

Right  or  Oxb  not  Namxd  in  Polict  to  Sub  thxbbov:  See  Farmw  ▼. 
Commerciai  Ins*  Co.,  29  Am.  Dec.  564,  and  cases  died  in  the  note  thersfeo;  JM> 
iard  y.  Jierehmnia*  Ins,  Co.,  Id.  444;  Jiartki  v.  FiihiMg  Ins.  Ob.,  32  Id.  290| 
Dt  BoUi  ▼.  Pmrwylvama  Itu*  Co.,  33  Id.  38;  Flemmmff  v.  Marku  Ins,  Ct^ 
Id.  33.    In  Waiah  v.  Washington  Ins.  Co.,  32  N.  T.  440,  the  principal  case  is 
cited  to  the  point  that  where  one  joint  owner  inftuies  "for  whom  it  may 
ooooeni,'*  intending  to  cover  his  co-owner^  interest  as  well  as  his  own,  tiw 
insanuKse  is  for  the  benefit  of  both,  and  he  may  sua  in  liis  own  naaae  for 
both.    So  in  CVof6y  ▼.  Ifew  York  Jiyiual  Ins.  Co.,  6  Bosw.  377;  S.  G.  19 
0OW.  Pr.  313,  to  the  point  that  an  insanmoe  '*for  whom  it  may  conoem"  ap- 
plies to  the  interest  of  those,  and  only  those,  for  whose  benefit  it  was  in- 
tended by  the  party  effecting  the  insoranoe.    A  blank  in  a  policy  for  tiis 
name  of  the  party  for  whose  benefit  the  insoiaaoe  is  eflheted,  is  eqnivalsBt  to 
the  insertion  of  the  words,  "for  whom  it  may  ooDoem:**  Lasts  ▼.  Oolmnhtm 
Ins.  Co.,  2  Code  Bep»  65.    Eztrinsio  evidence  is  admissible  to  show  for 
whose  benefit  an  insoranoe  was  effected  where  that  fact  does  not  appear  from 
the  face  of  the  policy;  and  when  the  party  is  thus  ascertained,  the  insnranes 
will  be  applied  to  his  interest:  Lss  ▼.  AdsU,  37  N.  T.  97;  ClinUmr.  Hope  Ins. 
Co.,  ^  Id.  4»l;  Pitney  Y.  aim  FodU  Ins.  Co.,  ^  Id.  II.    Undoobtedly*  how* 
ever,  one  of  serecal  persons  having  an  intsrast  in  property  may  iaaoie  merBly 
his  own  interest:  Harvey  v.  Cherry,  12  Hun,  357.    In  all  these  cases  Bwrowt 
V.  Tmmer  is  recognized  as  an  aathoiity. 


Lee  v.  Tillotsok. 

[34  WbXDBU.,  887.] 

Betbbbbb  bavb  Power  to  Allow  Dauaobs  tob  Breach  or  SpBOLa 
AoaSBMBifT  in  a  cause  properly  referred  to  them,  wider  the  statnts^  b^ 
oaose  requiring  the  examination  of  a  long  acoount. 

PowsB  or  &BVBBBiraB  IB  NOT  Bbbtriotbd  TO  Mattbbs  OF  AooouvT^  or  ovaa 

to  actions  ariaing  ex  contraeUi,  under  the  New  York  statute. 
Amendment  to  UiaTED  States  Constitution  oongbbning  Jdbt  Tbiai. 
does  not  apply  to  suits  in  state  courts. 

BErEBENCES  ABE  NOT    PbOHIBITED  BT  THB    SeTSNTH  AbTIOLB  of  tfao  COII- 

stitntion  of  New  York,  preserving  inviolate  the  right  of  trial  by  Jury,  as 
*'  heretofore  used,**  in  cases  idiere  referanoes  were  In  use  before  the  ooa- 
stitutioii. 
P^ktt  mat  Waive  CoNSTrrnnoNAL  Provision  made  for  his  benefit^  and 
may  therefore  bind  himself  by  submitting  to  a  ref ersnoe,  even  wheve  the 
constitution  would  secure  to  him  a  jury  triaL 

Assumpsit  on  a  written  agreement,  whereby  the  defendant 
agreed  to  f usnish,  for  five  years,  a  certain  number  of  hides  an- 
nually, which  the  plaintiff  agreed  to  tan,  the  defendant  to  allow 

—  —  — 

1.  Penniman  t.  Banymore, 
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liiin  BO  many  cents  per  pound  for  tanning,  and  to  fnmidi  oeiv 
tain  materials.  The  declaration  alleged  breacheBy  in  not  for- 
niflhing  the  stipulated  number  of  hides,  etc.,  and  contained 
«Ibo  counts  for  work,  etc«  The  parties  consented  to  a  reference. 
The  referees,  after  examining  long  accounts,  reported  a  certain 
balance  due  the  plaintiff.  Among  other  items,  they  allowed  six 
thousand  dollars  special  damages  for  breach  of  the  agreement 
as  to  the  number  of  hides.  Motion  to  set  aside  the  report  on 
grounds  appearing  from  the  opinion. 

L.  Maison,  for  the  defendant. 

J.  Van  Buren  and  H.  M.  Bomeyn,  for  the  plaintiff. 

By  Court,  Cowsn  J.  It  was  agreed  by  the  counsel  for  the  de- 
fendant that  the  referees  had  no  power  to  inquire  of  damages 
for  breach  of  the  special  agreement,  that  not  being  matter  of 
account  within  the  2  B.  S.  305, 2d  ed.,  sec.  40.  The  trial  would 
obviously  require  the  examination  of  a  long  account;  and  then 
the  statute  in  terms  authorizes  the  court  to  refer  the  cause,  that 
is  to  say,  the  whole  matter.  Such  has  been  the  uniform  prac- 
tice. On  the  cause  going  down,  eveiything  inquirable  into  on 
a  trial  should  be  heard  and  decided  by  the  referees;  otherwise, 
a  reference  must  be  withheld  on  its  appearing  that  the  most  tzf- 
fling  matter,  a  small  note  for  instance,  might  be  introduced  at 
the  hearing.  The  statute,  so  far  from  restricting  the  power  of 
reference  to  matters  of  account,  alone,  does  not  even  confine  it  to 
actions  arising  ex  contractu,  though  we  have  in  practice  confined 
it  to  such.  The  limitation  ought  not  Luther  to  be  narrowed  by 
<K)nstruction,  when  we  consider  how  precious  is  time  in  some  of 
our  circuits.  But  it  is  said  the  right  to  refer  is  absolutely  un- 
constitutional, as  being  contrary  to  the  seventh  article  of  the 
amendments  to  the  constitution  of  the  United  States.  That, 
however,  relates  to  such  courts  only  as  sit  under  the  authority 
of  the  United  States.  In  respect  to  the  forms  of  proceeding  in 
suits,  the  constitution  and  laws  of  the  United  States  are  re- 
garded as  those  of  a  foreign  government. 

But  the  seventh  article  (sec.  2)  of  our  own  constitution  de- 
•dares,  that  '*  the  trial  by  jury,  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever;"  and  the  case 
before  us  is  supposed  not  to  come  within  the  exception.  It  is  a 
satisfactory  answer,  however,  that  references  as  broad  as  that 
now  contended  for  by  the  plaintiff,  were  sanctioned  by  statute, 
and  practiced  by  the  courts  long  before  the  adoption  of  the 
•constitution.    The  objection  calls  for  the  less  countenance  in 
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case,  inasmuoh  as  the  parties  mutoallj  consented  to  tlie  ref- 
erence by  writing.  This  of  itself  is  a  waiver  of  the  objectioii, 
even  if  the  constitution  stood  in  the  way.  A  party  may  waive  a 
constitutional,  as  well  as  a  statute  provision,  made  for  his-  own 
benefit.  The  contrazy  argument  would  deprive  a  criminal  of 
the  power  to  plead  guilty,  on  the  ground  that  the  constitution 
has  secured  Urn  a  trial  by  jury. 
Motion  to  set  aside  report  of  referees  denied. 


AxXNnKSNT  TO  UlIITBD  StaTSS  GOKSnTTJTIOir   OONOXBIONO  JUBT  TSEAJ. 

does  not  apply  to  the  state  ooarti:  See  Livinfftton  v.  Mix^or  etc  qf  Nem 
Tark,  22  Am.  Deo.  822;  StaU  ▼.  Keif€§,  30  Id.  450.  And  the  same  is  held  to 
he  trne  with  retpeot  to  others  of  the  fiist  ten  amendments  to  the  oonstita- 
tion:  LivmgtUm  ▼.  J/ayor  etc  of  New  York,  22  Id.  622;  Beed  v.  Biee^  19  Id. 
122;  and  note  to  State  v.  Moor,  12  Id.  648;  Barker  v.  People^  15  Id.  322. 
But  in  State  ▼.  Moor,  12  Id.  541,  it  is  decided  that  aitiole  5  of  those  amend- 
ments does  apply  to  the  state  oottrts.  But,  as  is  shown  In  the  note  to  thst 
ease,  this  is  clearly  an  erroneous  position. 

pROVifliojv  nr  Nbw  York  Constitution  Sbcubino  Jort  Tbzal  "  in  sQ 
oases  in  whioh  it  has  been  heretofore  used  "  does  not  extend  the  right  of  trial 
by  a  common  law  jnry  of  twelve  to  any  classes  of  cases  in  which  it  was  not 
before  used,  so  as  to  prohibit  a  trial  by  a  leas  number  in  cases  in  which  sach 
mode  of  trial  would  have  been  allowed  before  the  coDstitution:  People  v. 
Lane,  6  Abb.  Pr.  (N.  S.)  121;  S.  C,  56  Barb.  171;  nor  ao  as  to  prohibit  a 
trial  of  an  equity  case  by  a  single  justice  of  the  supreme  court,  as  thereto- 
fore practiced:  Bathbun  v.  BathJbun,  3  How.  Pr.  141;  nor  a  compulsory 
reference  in  actions  involving  the  examination  of  long  accounts:  Semds  v. 
TiUinghait,  24  How.  Pr.  437,  all  citing  Lfe  v.  TiUotaon.  In  Batcheior  v. 
Albany  (My  Ine.  Co.,  6  Abb.  Pr.  (N.  S.)  243;  S.  C,  37  How.  Pr.  410;  1 
Sweeny,  351,  the  same  doctrine  Ib  laid  down,  and  the  principal  case  is  re- 
ferred to,  as  distinctly  recognizing  the  fact  that  the  power  of  reference  is  not 
restricted  by  statute  to  actions  arising  ex  contrttctn.  But  in  a  subsequent 
ease  in  the  court  of  appeals,  Townaend  v.  Hendricks,  40  How.  Pr.  143,  it  was 
decided  that  the  section  of  the  code  relating  to  oompulrary  referenoes  must 
be  construed  in  connection  with  section  2,  article  1  of  the  oonstitution,  and 
was  limited  to  actions  on  contract. 

Pabtt  mat  Waive  Constitutional  or  Statutory  Provision  for  his 
benefit,  except  where  compliance  is  positively  required:  Keator  v.  Ulster  etc 
Boad  Co.,  7  How.  Pr.  42;  Heyward  v.  Mayor  etc  qf  New  York,  8  Barb.  480; 
BucHin  V.  Chapin,  63  Id.  493;  S.  C,  35  How.  Pr.  161;  Taylor  v.  Athmtie 
tic  B.  B,  Co,,  67  Id.  46;  Embury  v.  Conner,  3  N.  Y.  618;  DonneUy  v.  Cor- 
beU,  7  Id.  607;  Smith  v.  New  York  etc  B,  B.  Co,,  24  Id.  238;  Vose  v.  Cock- 
2rq/t,  44  Id.  423;  Detmold  v.  Drake,  46  Id.  826;  People  v.  Quigg,  69  Id.  90| 
Piersan  v.  People,  79  Id.  429;  Lindsiey  v.  People,  6  Ptok.  Crim.  249;  all  di- 
ing  Lee  v.  TUlotson. 
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LowEBY  V.  Socxn. 

[M  Wkhdxzx,  856.] 

NoncB  BxBicTEj)  TO  Dkawxb  at  Place  whsbb  Bill  is  Datsd  and  Mot 
thither  by  mail,  when  in  fact  he  does  not  reside  there,  without  making 
any  inquiry  as  to  his  place  of  residence,  is  insufficient. 

Ajbsumpsit  by  the  indorsees  against  the  drawer  of  a  oertain  bill. 
The  question  was  as  to  the  sufficiency  of  notice  of  non-payment. 
The  facts  are  sufficiently  stated  in  the  opinion. 

E.  H.  KinibaU,  for  the  defendant. 
E.  B.  BaUchford,  for  the  plaintifi. 

By  Court,  Bbonson,  J.  The  bill  bears  date  at  Michigan  city, 
in  the  state  of  Indiana;  it  was  directed  to  a  person  residing  in 
this  state,  where  payment  was  demanded,  and  notice  of  protest 
was  sent  to  the  drawer  by  mail,  directed  to  Michigan  city.  Be- 
fore, at,  and  after  the  time  when  the  bill  was  drawn,  and  when 
it  was  protested,  the  drawer  resided,  and  carried  on  business  as 
a  merchant  at  Waterford,  in  this  state,  and  no  inquiry  was  made 
for  his  place  of  residence.  The  question  is,  whether  the  holders 
have  used  due  diligence.  I  think  they  have  not.  In  the  case 
of  an  indorser,  it  clearly  would  not  be  sufficient  to  send  notice 
to  the  place  where  the  bill  is  dated,  without  showing  something 
more.  But  it  is  said,  that  will  do  in  the  case  of  a  drawer.  Al- 
though there  may  be  a  slight  presumption  that  the  drawer  re- 
sides at  the  place  where  the  bill  purports  to  have  been  made,  it 
can  not  be  yery  strong;  for  it  is  matter  of  common  experience, 
that  men  draw  bills  when  absent  from  home,  on  business  or  for 
pleasure,  and  date  them  at  the  place  where  they  are  drawn.  As 
the  plaintiffs  are  indorsees,  and  not  original  parties  to  the  bill, 
it  is  not  to  be  presumed  that  they  knew  where  the  drawer  re- 
sided. But  I  think  they  were  bound  to  make  some  inquiry  on 
the  subject  at  the  place  where  payment  was  demanded.  The 
defendant  had  for  several  years  been  a  merchant  in  this  state, 
and  would  be  likely  to  be  known  in  the  city  of  New  York  where 
the  demand  was  made.  But  whether  so  or  not,  I  think  the 
plaintiffs,  or  their  agent,  the  notary,  shoidd,  at  least,  have  asked 
the  drawee  of  the  bill  where  the  drawer  resided. 

In  Chapman  y.  Lipscombe,  1  Johns.  293,  the  bill  was  dated  at 
New  York,  where  the  acceptors  resided,  and  two  notices  of  pro- 
test for  the  drawers  were  put  in  the  post-office  at  New  York,  one 
directed  to  them  at  that  place,  and  the  other  at  Norfolk,  Virginia, 
when  they  in  fact  resided  atPetersburgh  in  that  state.    But  the 
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clerk  testified,  that  '*  he  made  diligent  inquiiy  after  the  defend- 
ants [the  drawers]  at  the  banks  in  New  York  and  elsewhere,  and 
the  information  was,  that  they  resided  at  Norfolk,"  where  one  of 
the  notices  was  sent.  This  was  held  to  be  "  due  diligence;"  and 
it  was  afterwards  called  "  great  diligence;"  per  Spencer,  J.,  in 
Tfie  Bank  of  Dtica  y.  De  Mott,  13  Johns.  432.  In  F^Oier  y.  Boons, 
5  Binn.  541,  the  precise  point  arose,  and  it  was  held  not  to  be 
sufficient  to  send  notice  to  the  drawer  at  the  place  where  the  bill 
was  dated,  when  in  fact  he  liyed  at  another  place,  and  no  inquiry 
was  made.  Tilghman,  C.  J.,  said:  ''I  can  find  no  such  princi- 
ple as  that  for  which  the  plaintiff  contends,  that  the  place  where 
the  bill  is  drawn  must  be  taken  to  be  the  residence  of  the  drawer." 
The  same  point  arose,  and  was  decided  in  fayor  of  the  drawer, 
in  BamioeU  y.  MUcfiell,  3  Conn.  101.  We  are  not  referred  to  any 
cases  holding  a  different  doctrine,  nor  haye  any  fallen  under  my 
observation. 

I  do  not  think  the  holder  should  be  required  to  push  his  in- 
quiries yery  far  in  a  case  like  this.  The  drawer  can  always 
guard  against  the  misdirection  of  notice  by  adding  his  place 
of  residence  to  his  name.  But  there  is  no  rule  of  law  which 
requires  him  to  do  so;  and  I  am  not  prepared  to  s^y,  that 
the  holder  may  omit  to  make  any  inquiiy  whatever,  and  content 
himself  with  sending  notice  to  the  place  where  the  bill  is  dated, 
if  that  turn  out  not  to  be  the  residence  of  the  drawer.- 

New  trial  granted. 

Dub  DnjoKNGE  in  AsocRTAnmro  l2n>0BSKB*B  Plage  of  BEsnniroB  for  the 
purpose  of  giving  him  notice,  neoe88it7  of,  and  what  conBtitatet:  See  Bemi  q/ 
(7]t<eay.  Bettder,  34  Am.  Dea  281,  and  owes  cited  in  the  note  thereta  See,alao, 
Miranda  ▼.  GUy  Bank,  26  Id.  .493,  and  Viffen  v.  Carion,  33  Id«  575.  Sending 
notioe  to  the  drawer  at  the  place  where  a  bill  ia  dated  without  making  any 
inqniry  to  aaoertain  whether  he  resides  there  or  not  is  not  sufficient  to  charge 
him:  Spencer  v.  Bank  qf  SaUna,  3  Hill,  522;  OarroU  v.  UpUm,  3  N.  T.  274. 
Bot  where,  upon  inquiry,  a  notary  is  informed  that  the  payee  and  indorser  of 
a  note  resides  at  the  place  where  the  note  is  dated,  notice  sent  there  is  suffi- 
cient: Wood  y.  Corl,  4  Mete.  206.  If  the  indorser  has  no  place  of  resi- 
dence which  can,  with  reasonable  diligence,  be  discovered,  the  law  diapenaea 
with  regular  notice:  Hunt  v.  Maybee,  7  N.  Y.  272.  These  oasea  all  otte  Lowerf 
▼•  8eoU  to  the  points  above  stated. 


People  v.  Hubbabd. 

[24  Wbndkll,  368.] 

Umr  BT  Sbjuiff  ajter  Entry  bt  Bbeakiko  Doobs  of  the  dobtof^  hooaa 
is  not  Justified  by  the  writ,  and  the  carrying  away  of  the  goods  ma/  be 
lawfully  resisted. 
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IxDicncsiiT  for  asaault  and  battery  on  a  sheriff  while  ezeoating 
a  writ  of  fl.  fa.  The  facts  were,  that  the  sheriff,  coming  to  the 
house  of  one  of  the  defendants  in  the  execution  for  the  {Hirpose 
of  a  lery,  was  forbidden  to  enter,  but  opened  the  outer  door, 
which  was  shut,  and  entering,  seized  certain  goods.  The  execu- 
tion defendant  then  called  ux>on  the  present  defendant  to  assist 
in  preventing  the  seizure,  when  the  defendant  committed  the 
assault  now  complamed  of.  The  jxxrj  were  instructed  that, 
although  the  execution  did  not  justify  an  entiy  hj  breaking 
doors,  jet  it  did  protect  the  sheriff  in  making  a  levy  after  such 
entry.  Exceptions  to  the  charge.  Verdict,  guilty.  Judgment 
suspended,  to  take  the  opinion  of  this  court,  the  record  being 
brought  here  by  certiorari. 

O.  P.  Eirkland  and  J,  O.  Baker,  district  aUomey,  for  the 
people. 

G.  Tracy,  for  the  defendant. 

By  Court,  Cowbk.  It  is  not  at  all  surprising  that  the  general 
sessions  gave  the  direction  to  the  jury  which  was  given  in  this 
case.  The  surprise  would  have  been  at  a  direction  the  other  way; 
for  the  Bnglish  books  of  practice  abound  with  the  distinction 
that  though  the  sheriff,  having  tkfi.  fa. ,  be  a  trespasser  in  break- 
ing the  outer  door  of  the  debtor's  house,  yet  when  he  is  once 
in  the  house,  though  he  entered  illegally,  and  for  the  purpose 
of  taking  the  debtor's  goods,  and  though  he  would  be  liable  to 
an  action  of  trespass  for  the  entry,  yet  the  levy  is  lawful.  It 
follows,  if  that  be  the  law,  that  though  he  may  be  resisted  in  his 
entry,  and  even  put  out  of  doors  by  force,  yet  if  he  can  seize 
goods,  and  escape  out  of  doors  with  them,  it  then  becomes 
unlawful  for  the  debtor,  or  his  assistants,  to  molest  him  on  ac- 
count of  the  goods.  There  is  a  dictum  to  this  effect  which  has 
come  down  to  us  from  the  year  book,  18  E.  4,  fol.  4,  pi.  19, 
which  seems  to  be  the  sole  foundation  of  the  rule.  «The  case  in 
which  it  occurs,  is  thus  reported:  '*  Oatesby  came  to  the  bar,  and 
showed  how  9,  fieri  facias  was  directed  to  the  sheriff  of  Middlesex, 
to  cause  execution  to  be  made  for  one  J.,  upon  a  recovery  by 
thesaid  J.,  against  one  B.;  and  afterwards  the  said  B.  put  all  his 
goods  into  a  chest,  closed  and  locked;  and  afterwards  the  sheriff 
broke  the  [outer]  door  of  the  house,  and  entered  into  the  house 
and  took  the  goods  [away]  with  him,  etc.  And  whether  the 
sheriff  had  done  any  wrong,  etc.  ?  LitUeton  and  all  his  com- 
panions held  that  the  party  might  have  a  writ  of  trespass 
against  the  sheriff  for  the  breaking  of  the  house,  notwithstanding 
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Oiefieri  faciae;  for  Oiefieri/cunas  shall  not  excuse  him  of  fhe 
breakisg  of  the  house,  but  of  the  taking  of  the  goods  only/' 
Afterward,  in  Semayne^s  cctae,  5  Bep.  93,  the  court,  speaking  of 
18  E.  4,  saj:  ''By  Littleton,  and  all  his  companions,  it  was 
resolved  that  the  sheriff  can  not  break  the  defendant's  house  by 
force  of  afierifadaa,  but  he  is  a  trespasser  by  the  breaking;  and 
yet  the  execution  he  then  doth  in  the  hoiise  is  good."  In  Leer. 
Oansel^  Cowp.  1,  6,  Lord  Mansfield  speaks  of  18  E.  4,  as  being 
of  an  action  brought  for  breaking  the  outer  door,  in  which  the 
court  held  the  action  would  lie;  but  at  the  same  time  held  that 
an  action  would  not  lie  for  taking  the  goods.  He  adds:  ^*  I 
quote  this  case,  not  to  imply  that  I  should  perhaps  have  been 
of  the  same  opinion  myself  in  a  case  of  the  first  impression;  bat 
to  show  that  the  rule  of  privilege  is  taken  most  rigidly." 
Much  of  the  reason  of  Lord  Mansfield,  in  the  course  of  his 
opinion,  goes  to  countenance  the  distinction  in  the  year  book. 
Upon  such  authority,  it  is  not  surprising  that  the  distinction 
should  be  followed  in  the  books  concerning  the  duties  of  sher- 
iffs; and  yet  I  can  not  find  that  the  point  has  ever  been  adjudged 
till  very  lately,  either  one  way  or  the  other.  Upon  the  question 
coming  before  the  supreme  court  of  Massachusetts,  in  an  action 
against  the  sheriff  for  breaking  an  outer  door  in  the  execution 
of  an  attachment,  it  received,  as  it  deserved,  much  consideration; 
but  the  sheriff  was  finally  held  liable  both  for  the  breaking  of 
the  house  and  the  value  of  the  goods  taken.  Nearly  all  the  cases 
bearing  upon  the  point  seem  to  have  been  cited  by  counsel,  and  a 
learned  and  elaborate  opinion  in  favor  of  the  plaintiff's  entire 
claim  was  delivered  by  Chief  Justice  Shaw.  That  opinion  was 
concurred  in  by  the  whole  court:  Haley  v.  Nichols,  12  Pick.  270 
[22  Am.  Dec.  425].  The  learned  chief  justice  thought  it  mate- 
rial, as  it  certainly  was,  to  ascertain  whether  the  point  had  ever 
been  adjudged,  and  he  concludes  that  it  had  not.  There  is  no 
pretense  for  saying  that  it  was  involved  either  in  Semayne'a  c<iae, 
or  in  Lee  v.  OanseL  The  18  E.  4,  seems  to  have  been  spoken 
of  however  in  both,  somewhat  ambiguously,  not  to  say  as  di- 
rectly involving  the  question;  and  it  would  be  arrogant  to  deny 
that  Coke  and  Mansfield  understood  the  force  of  cases  in  the  year 
books  much  better  than  any  one  at  this  day.  I  have  examined 
the  case,  and  given  nearly  a  literal  translation  of  it.  It  is  quite 
obvious  that  the  main  stress  of  the  controversy  was  whether  an 
action  would  lie  for  the  breaking  and  entry.  Lord  Mansfield 
himself,  we  have  seen,  considers  the  action  as  one  for  breaking 
the  outer  door.     To  this  jiarticular  action  the  court  say:  **  The 


Oct..  1840.]  People  v.  Hubbard.  631 

peri  facias  shall  not  excuse  him  of  the  breaking  of  the  house; 
but  of  the  taking  of  the  goods  only."  The  bitter  clause  con- 
tains eveiy  word  of  what  the  court  are  represented  in  the  book 
to  have  said  concerning  the  taking  of  the  goods.  Chief  Justice 
Shaw  says:  "On  a  reference  to  the  case  in  the  year  book,  18  E. 
4y  fol.  4,  which  is  usually  cited  as  .the  foundation  of  the  sup- 
posed rule,  we  think  it  is  quite  manifest  that  the  real  point  de- 
cided there  was,  that  a  sheriff  is  not  justified  in  breaking  a 
dwelling-hoiise  in  order  to  execute  ^kfierifadas,  for  dkfierifaoioB 
will  not  excuse  an  officer  for  breaking  a  dwelling-house."  Of 
course  he  is  clear  that  the  cases  in  Coke  and  Cowper  did  not 
turn  upon  the  rule  in  question.  The  language  of  the  late  Chief 
Justice  Parsons,  to  the  same  effect  with  the  year  book,  in 
Widgery  y.  HaakeU,  5  Mass.  155  [4  Am.  Dec.  41],  is  also  men- 
tioned by  Chief  Justice  Shaw  as  a  dictum  not  based  upon  seri- 
ous reflection.  Finding  himself  thus  entirely  unembarrassed 
by  any  direct  adjudication,  he  enters  into  a  course  of  examina- 
tion in  the  region  of  principle,  analogy,  and  the  decisions  in 
like  cases,  through  which  an  attempt  to  follow  him  would  be 
entirely  supererogatory. 

I  have  adverted  to  tiie  only  authorities  which  can  be  relied  on 
as  controlling,  merely  with  a  view  to  satisfy  myself  of  their  force 
as  positive  evidence  of  the  common  law.  They  all  go  back  to 
the  year  book,  in  which  it  is  at  least  very  difficult  to  see  that 
the  point  arose.  All  that  was  said  upon  it  there  rather  appears 
to  have  been  a  hasty  suggestion  upon  a  collateral  matter.  Lord 
Mansfield  is  unwilling  to  admit  that  he  should  have  so  decided; 
and  the  report  of  Lord  Coke  is  a  mere  recital  of  the  case.  I  think 
Chief  Justice  Shaw  has  satisfactorily  shown  that  here  is  but  a 
union  of  mighty  names  in  the  extrajudicial  assertion  of  a  doc- 
trine which  can  stand  the  test  neither  of  principle  nor  authoriiy.' 
Admitting  the  distinction  to  have  been  directiy  adjudged  in  the 
year  book  and  since  acquiesced  in,  there  is  so  much  in  conflict 
with  it  that  we  might  overrule  it  without  a  violation  of  duty. 
How  would  the  book  then  stand  upon  its  face  ?  It  admitted 
what  is  held  by  all  the  other  cases,  and  is  undoubted  law,  that 
the  sheriff  had  been  guilty  of  a  criminal  wrong;  but  asserted  that 
thereby  he  had  acquired  a  right.  It  conceded  the  privilege  of 
protection  to  the  goods,  and  to  the  man  and  his  family,  yet 
offered  a  reward  for  the.  violation  of  that  privilege.  It  legalized 
resistance  against  the  sheriff's  entry,  even  to  the  shedding  of 
blood;  but  invited  the  combat  by  offering  him  the  spoils  within. 
The  law  has  always  proclaimed  by  a  pompous  figure  that  a  man's 
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ti^elling*honfle  is  his  oaetle;  and  promised  to  defend  it  as  inTio- 
lable.  The  year  book  began  in  that  spirit;  but  immediately 
raised  a  oountenrailing  influenoe  which  broke  down  its  own  de* 
fenses.  Lord  Mansfield  declared  in  Lee  t.  Oanael,  that  the 
privilege  was  founded  in  a  sound  maxim  of  policy.  Bat  it  is, 
he  says,  a  maxim  of  political,  jnsticey  and  makes  no  part  of  the 
priTilegeof  the  debtor  himself » and  he  then  cites  the  year  book»  tO' 
show  that  it  is  annexed  to  the  door.  In  other  words,  this  sound 
maxim  is  yery  little,  if  anything,  more  than  a  legal  abstraction. 
On  reading  his  whole  opinion,  it  will  be  found  that  he  was  dia* 
satisfied  with  the  privilege  itself;  bat  finding  it  well  settled,  he* 
construes  it  in  the  light  of  the  year  book  so  very  strictly,  as  to- 
leave  it  no  more  than  a  shadow.  In  short,  if  the  privilege  itself 
exists,  the  dause  upon  which  he  relied  can  not  be  law.  It  is- 
idle  and  absurd  to  talk  of  the  privilege,  unless  it  be-enf  oreed  by 
adequate  sanctions. 

It  is  well  known  that  Lord  Mansfield  was  no  friend  to  thai 
sort  of  privilege  which  obstructed  the  collection  of  debts.  In 
this  he  was  doubtless  right.  But  he  was  more  legitimately  em- 
ployed as  a  legislator  in  the  house  of  lords,  where  he  advocated 
the  bill  for  curtailing  it,  than  in  narrowing  it  as  a  judge.  Per- 
haps the  privilege  now  in  question  should  be  repealed  by  the- 
legislature;  but  we  have  no  power  to  repeal  it  judicially,  as  I 
am  sure  we  should  virtually  do  by  following  the  distinction 
allowed  by  the  court  below.  We  are  of  opinion  that  they  erred  in 
this  respect.  Several  other  exceptions  were  taken  upon  which 
we  felt  no  doubt,  and  we  should  have  affirmed  the  proceeding 
at  once  on  the  close  of  the  argument,  had  it  not  been  for  the 
question  of  privilege. 

The  proceedings  are  remitted,  with  directions  that  the  oonrt 
below  proceed  to  a  new  trial. 

Bbbakino  Ootsr  Door  to  Levy  Exeoutiok:  See  KeUh  v.  Johnnn,  25- 
Am.  Deo.  167,  and  the  note  thereto,  in  which  this  subject  is  specially  oon- 
sidered.  See  also  Baggerty  y,  WVber,  8  Id.  321;  Staie  v.  ArmJUId,  11  Id. 
762;  De  Qraffenreid  v.  Mitchell,  15  Id.  648;  and  AUen  ▼.  McarUn^  25  Id.  564 
In  OurtU  ▼.  Hubbard^  4  Hill,  437,  a  levy  made  npon  goods  after  an  entry 
made  into  the  owner's  house,  against  his  will,  the  outer  door  being  latched, 
was  held  illegal,  and  it  was  further  decided  that  the  removal  of  the  goods 
might  be  resisted  by  a  guest  in  the  house,  using  no  more  force  than  necessary, 
the  owner  himself  not  being  within  the  house;  and  Walworth,  chancellor, 
refers  to  People  v.  Hubbard,  as  giving  a  correct  interpretation  of  the  case  m 
the  year  book,  18  £dw.  IV.,  on  this  point.  In  Slater  y.  Wood,  9  Boew.  26, 
the  principal  case  ia  cited  as  an  authority  on  the  general  question  as  to  th# 
lawfulness  of  resistance  to  the  execution  of  a  writ  by  an  officer  who  has- 
abused  his  authority. 
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COWDBN  V.  WmOHT. 

[M  WUDKLL.  439.] 

WomnxiD  Fnuoros  of  Paxest  Suiko  voe  Assault  upoh  Child,  In  tres* 
I,  lor  loM  of  temoe^  can  not  be  considered  in  estiniftting  the  dam* 


TsBSPAfls  brought  in  the  common  pleas  for  an  assault  and 
Utteiy  committed  bj  the  defendant,  a  school-teacher,  upon  the 
pLuntifiTs  son,  per  qwd  3ervUium  amisU,  The  jury  were  in* 
Btracted  that  the  parents'  wounded  feelings  might  be  taken  into 
consideration  in  assessing  the  damages.  Verdict  for  the  plaintiff 
with  damages  at  seTenty-fiye  dollars,  and  judgment  thereon* 
The  defendant  brought  error. 

O,  P.  KirkUmdf  for  the  plaintiff  in  error. 

cTl  A.  Spencer,  for  the  defendant  in  error. 

By  Court,  Nelson,  0.  J.  I  think  the  court  erred.  The 
foundation  of  the  action  is  the  loss  of  service,  and  the  expense 
and  trouble  the  parent  is  subjected  to  in  taking  care  of  hier 
child.  It  is  true  that  in  the  action  for  the  seduction  of  a 
daughter,  the  jury,  in  fixing  upon  the  damages,  may  regard  the 
wotmded  feelings  of  the  family;  but  that  case  has  always  been 
considered  sui  generis,  and  inconsistent  with  the  fundamental 
principle  of  the  action.  Besides,  there  is  a  marked  distinction 
between  that  and  the  present  case.  There  the  only  remedy  for 
the  injury  is  the  action  by  the  parent;  the  daughter  is  without 
redress,  however  aggravated  the  seduction.  It  is  not  therefore 
surprising  the  courts  should  have  been  indulgent  in  the  measure 
of  damages  in  the  particular  case.  But  here  the  child  may  also 
maintain  an  action  against  the  defendant,  in  which  the  measure 
of  redress  depends  very  much  upon  the  sound  discretion  of  the 
jury,  because  his  personal  injury  and  suffering  then  constitute 
the  gravamen  of  Uie  suit.  Full  opportunity  is  here  afforded  to 
inflict  upon  the  wrong-doer  punishment  in  proportion  to  the  ag- 
gravation of  the  assault.  The  two  remedies,  one  in  behalf  of 
the  parent,  the  other  of  the  child,  seem  to  me  sufficiently  liberal, 
when  taken  together,  upon  the  principles  above  stated;  certainly 
as  much  so,  and  more  onerous  to  the  defendant,  as  in  the  case 
of  the  injured  party,  where  the  remedy  is  confined  to  one  action 
for  the  assault. 

Udmondson  v.  MacheU,  2  T.  B.  4,  may,  I  think,  be  regarded 
as  countenancing  the  view  we  have  taken.  Trespass  for  assault- 
ing and  beating  the  plaintiff's  niece,  j:>er  qtuxi,  etc.,  was  brought 
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fay  the  aunt,  and  at  the  same  time  another  action  was  brought 
by  the  nieoe  for  the  same  assault.  The  counsel  for  the  aunt,  on 
the  trial,  withdrew  the  record  in  the  latter  case,  and  declared 
their  intention  not  to  try  it.  The  defendant  insisted  that  the  jury 
could  only  give  damages  for  the  loss  of  service;  the  court  ruled 
otherwise,  and  placed  the  case  on  a  footing  with  the  action  for 
seduction.  On  a  motion  for  a  new  trial,  it  was  admitted  the 
damages  were  not  excessive,  if  the  jury  had  a  right  to  take 
both  actions  into  their  consideration;  and  the  court,  on  the 
niece  stipulating  not  to  proceed  in  her  action,  refused  to  grant 
a  new  trial.  But  it  is  obvious,  from  the  report  of  the  case,  the 
result  would  have  been  different  without  this  stipulation:  in  ef- 
fect, I  think,  denying  the  analogy  to  the  suit  for  seduction. 
Judgment  reversed;  venire  de  novo;  costs  to  abide  event. 

Feeunos  of  Pakent,  when  Considered  iir  AcnoN  fob  Injukt  to 
Child. — It  waa  held  in  Trimble  v.  SpiUer^  18  Am.  Dec.  189,  contrary  to  th6  doo* 
trine  of  the  principal  case,  that  in  trespass  per  quod  aervitium  amiaU  brought 
by  a  parent  for  an  assault  and  battery  upon  his  daughter,  the  jury,  in  aasees- 
ing  the  damages,  had  a  right  to  consider  the  injury  to  the  parents'  feeling* 
and  to  the  character  of  the  family.  In  trespass  on  the  case  by  a  parent  for 
the  seduction  of  his  daughter,  the  wounded  honor  of  the  family  and  the  lacer- 
ated feelings  of  the  parents  may  be  regarded  in  estimating  the  damages: 
Emery  v.  Oowen,  16  Id.  233.  To  the  point  that  in  an  action  by  a  parent  for 
an  injury  to  his  child,  whereby  he  lost  his  services,  the  wounded  feelings 
of  the  parent  can  not  be  taken  into  consideration  in  estimating  the  damages, 
the  principal  case  is  cited  in  Covert  v.  (Tray,  34  How.  Pr.  457;  Taylor  v. 
Church,  1  K  D.  Smith,  293;  OiUigan  v.  New  York  etc  H.  R.  Co.,  Id.  459. 
But  in  actions  by  a  parent  for  the  seduction  of  his  daughter,  such  damages 
will  be  allowed:  BarUey  v.  BicJUmyer,  4  N.  Y.  43;  KnigH  v.  WUcox,  15  Barb. 
280;  even  though  the  induction  be  accompanied  by  force:  Damon  v.  Moort,  5 
Lans.  457,  all  citing  the  principal  case.  It  is  cited  also  in  RobaUna  ▼•  Arm- 
iirong,  15  Barb.  249,  to  the  point  that  for  Injuries  merely  personal  to  a  child 
the  action  must  be  brought  in  its  name. 


People  v.  Phoenix  Bane. 

[24  Wbhdxu.,  431.] 
FOBFEirUKB    OF   COBPOBATE    FrANOHISS    BY    MISUSER  IS    KOT  WaIVXD  by 

the  appointment,  after  information  filed,  of  a  state  director  of  such  cor- 
poration by  the  governor  and  council  in  accordance  with  a  provision  in 
the  charter. 
Governor  akd  Senate  can  not  Waive  or  Pardon  a  Forfeiture  of  a  cor- 
porate franchise,  it  seems,  the  legislature  alone  having  that  power. 

Information  in  the  nature  of  quo  warrardo  against  the  defend- 
ants for  assuming  to  be  a  corporation.  The  defendants  set  out 
the  acts  constituting  and  continuing  them  a  corporation.    Bep- 
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lieation  aUeging  that  the  defendants  had  forfeited  their  char- 
ter by  taking  usury.  Bejoinder,  that  since  the  filing  of  the  in- 
formation the  governor  and  senate  had  appointed  a  certain 
person  director  of  the  corporation  to  fill  a  vacancy,  in  accord- 
ance with  a  provision  in  the  charter  that  one  of  the  directors  of 
the  corporation  should  be  annually  appointed  on  behalf  of  the 
state  by  the  council  of  appointment.  This  was  claimed  to  be  a 
waiver  of  the  forfeiture.     Demurrer  to  the  rejoinder. 

S.  A.  Foote  and  JV%Ui8  Hall,  aUomey-general,  for  the  people. 

D.  Lard,juh.,  and  J.  PresooU  Hall,  for  the  defendants. 

By  Oourt,  Bbonsoh,  J.  No  question  has  been  made  upon  the 
8u£Sciency  of  the  replications.  The  case,  then,  comes  to  this: 
The  attorney-general  alleges  that  the  defendants  have  forfeited 
their  corporate  privileges  by  taking  usury.  The  defendants 
answer,  that  a  state  director  has  since  been  appointed  by  the 
governor  and  senate;  and  this  act,  they  insist,  amounts  to  a 
waiver  or  pardon  of  the  forfeiture.  The  conclusion  does  not 
follow  from  the  premises.  No  one  could  take  advantage  of  the 
forfeiture  in  a  collateral  manner.  It  could  only  be  asserted  by 
a  direct  l^gal  proceeding  on  the  part  of  the  government  to 
dissolve  the  corporation.  Notwithstanding  the  existing  cause 
of  forfeiture,  the  defendants  were  a  corporation  de  facto,  and 
might  continue  to  exercise  their  franchise  until  judgment  of 
ouster  should  be  pronounced  against  them.  In  the  mean  time, 
it  was  the  duly  of  the  governor  and  senate,  as  well  as  all  oth- 
ers, to  treat  the  defendants  as  a  legally  existing  corporation. 
The  appointment  of  a  state  director  was,  therefore,  perfectly 
consistent  with  the  intention  to  continue  this  prosecution,  and 
insist  on  the  forfeiture.  Should  it  be  conceded  that  the  gov- 
ernor and  senate  had  a  dispensing  power,  it  does  not  appear 
that  the  power  has  been  exercised.  We  are  not  authorized  to 
follow  the  suggestion  of  the  defendants'  counsel,  and  assume 
that  the  appointment  was  made  for  the  purpose  of  waiving  the 
forfeiture.  There  is  no  such  allegation  in  the  rejoinder;  and 
besides,  we  can  not  shut  our  eyes  to  the  fact  that  there  was  an- 
other and  a  sufficient  ground  for  the  exercise  of  the  appointing 
power.  Indeed,  if  the  public  officers  believed  that  the  defend- 
ants bad  violated  their  charter,  they  had  a  cogent  reason  for 
making  the  appointment,  to  the  end  that  there  might  be  one  di- 
rector in  the  board  to  watch  over  the  public  interests  until  the 
forfeiture  could  be  asserted,  and  the  corporation  dissolved  in 
the  forms  prescribed  by  law. 
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Enough  has  been  said  to  dispose  of  this  case.  Bnt  I  mnsi 
not  be  understood  as  admitting  that  the  goTemor  and  senate, 
without  the  concurrenoe  also  of  the  assembly,  had  any  dispens- 
ing power.  They  had  no  more  authority  to  waiye  or  pardon  the 
forfeiture  than  any  other  public  officer  or  body  of  men.  In- 
deed, the  attorney-general  had  more  power  oyer  this  matter  than 
the  goyemor  and  senate  united;  for  if  he  refused  to  prosecute, 
the  wrong  charged  upon  the  defendants  would  go  unpunished, 
and  the  corporation  would  continue  to  exist  and  enjoy  its  priy- 
ileges  in  the  same  manner  as  though  there  had  been  no  yiolation 
of  the  charter.  Still,  the  neglect  to  prosecute  would  not 
amount  to  a  pardon;  it  could  only  operate  as  a  waiyer  so  lon^ 
as  the  omission  continued,  and  would  be  no  answer  to  a  qnM 
warranto  wheneyer  he,  or  his  successor  in  office,  might  choose 
to  insist  on  the  penalty. 

In  England,  where  coix>orations  may  be  created  by  royal 
charter,  the  king  can  pardon  a  forfeiture  by  granting  restita- 
tion;  but  he  has,  I  think,  no  such  power  in  relation  to  corpora- 
tions created  by  act  of  parliament:  The  King  y.  Amery,  2  T. 
B.  568,  569;  Newling  y.  Francta,  3  Id.  189;  The  King  y.  MUler, 
6  Id.  277.  So,  here,  where  corporations  are  created  by  the 
legislature,  that  body  can  waiye  the  forfeiture  by  ratifying  and 
confirming  the  orig^inal  grant:  The  People  y.  The  MarUiattan 
Company  f  9  Wend.  351.  But  no  other  body  of  men  has  any  such 
dispensing  power.  The  franchise  is  granted  upon  condition 
that  it  shall  become  yoid  in  case  of  misuser;  and  although  the 
corporation  will  continue  to  exist  until  the  forfeiture  is  asserted 
in  the  forms  prescribed  by  law,  the  condition  can  only  be 
changed,  or  the  penalty  released,  by  the  iK>wer  which  made  the 
original  grant.  The  legislature  may,  perhaps,  delegate  its  au- 
thority to  pardon  the  offense;  but  that  has  not  been  done. 

The  rejoinder  does  not  show  that  any  act  has  been  done 
which  is  inconsistent  with  the  asseition  of  the  forfeiture;  and 
if  it  were  otherwise,  the  goyemor  and  senate,  without  the  con- 
currence of  the  assembly,  had  no  dispensing  power. 

Judgment  for  the  people. 

FOBFEITUaS  OF  GOBPORATB  VrAJXCBJSEA  BT  MI8U8XB  OB  KOV-ITBIB:   Sm 

She  V.  Bloom,  10  Am.  Dec  273;  State  Bank  v.  Staie^  12  Id.  234;  Fenum  So- 
ciety V.  JliUa,  16  Id.  429;  Briggay.  PeTmttnan,  18  Id.  454;  AUomeif-ifeneralT. 
Stevmii,  22  Id.  526;  Lehigh  B.  Co.  v.  Lehigh  O,  <t  N.  Co,,  28  Id.  Ill;  RegemU 
f^  UnxvmUy  of  Maryland  ▼.  WUUame,  31  Id.  72;  Penobteoi  R  Oorp.  y. 
rnn,  33  Id.  656. 
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Luge  v.  Cablet. 

[24  WXXDELL,  451.] 

OBAiim  Takxs  to  Middle  Lnns  of  Stream  above  Tide  Water,  nnder 
a  deed  desoribing  the  land  as  nznning  to  a  monument  on  the  bank  of 
raeh  stream,  and  thenoe  along  the  stream,  "as  it  winds  and  tarns,**  to 
another  monnment,  unless  the  stream  is  expressly  excepted. 

AVTXBSB  PO8SE88ZON  GAK  NOT  BE  SeT    UP    BY   LlOENBXE   of    a   privil^e  of 

abutting  a  dam  on  the  licensor's  land,  or  by  a  purchaser  from  such 
licensee  with  or  without  notice,  so  as  to  ripen  such  privilege  into  a  right. 

Ebbob  from  Cortland  common  pleas  in  an  action  of  trespass 
for  tearing  down  a  certain  dam,  by  which  the  plaintiff's  mill 
was  supplied  with  water.  The  plaintiff  claimed  title,  through 
mesne  conveyances,  from  one  Smith,  to  certain  land  and  a  mill 
on  the  west  side  of  the  Onondaga  river.  The  defendant,  under 
one  Granger,  who  derived  title  by  regular  conveyances  from 
Parley  P.  Wood,  grantee  of  Barnabas  Wood,  who  purchased 
from  J.  and  S.  Carrey,  held  the  land  on  the  east  side  of  the 
river.  The  dam  in  question  was  in  1815  continued  across  the 
river  from  an  island  in  the  river,  and  joined  to  the  east  shore, 
under  license  given  by  Parley  P.  Wood,  then  owner  of  the  de- 
fendant's land,  to  Smith,  who  then  owned  the  plaintiff's  land. 
Smith  sold  and  conveyed  his  land  and  mill  and  his  right  to  the 
dam,  in  1829,  and  the  plaintiff  became  the  owner  in  1833.  The 
deed  from  J.  and  S.  Currey  to  Barnabas  Wood  described  a  cer- 
tain boundary  as  running  to  a  stake  ''  standing  on  the  east  bank 
of  the  river,  from  thence  down  the  river  as  it  winds  and  turns, 
etc.,  to  a  hard  maple  tree,"  etc.  Other  facts  appear  from  the* 
opinion.  The 'material  parts  of  the  charge  of  the  court  below 
also  sufficiently  appear  from  the  opinion.  Exception  to  the 
charge.  Verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant brought  error. 

H,  BaUard  and  J.  D.  P.  Freer ,  for  the  plaintiff  in  error. 
W.  H,  ShanJdandy  for  the  defendant  in  error. 

By  Court,  Cowen,  J.  It  is  impossible  to  read  the  bill  of  ex* 
ceptions,  without  at  once  concurring  with  the  court  below,  that, 
independently  of  the  question  of  adverse  possession  in  the 
plaintiff,  when  Granger,  the  defendant's  principal,  took  his  deed 
in  1835,  he  had  a  complete  title  to  the  soil  on  the  east  side  of  the 
Onondaga  river,  v^squeJUuTn  agues .  The  deed  from  the  Currejrs 
bounded  Barnabas  Wood  by  a  stake  and  maple  tree  mentioned 
in  the  deed  as  standing  on  or  near  the  east  bank,  the  intermedin 
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ate  line  nmning  along  the  riyer  as  it  winds  and  tarns.    It  is 
neyer  thought  that  monnments  mentioned  in  such  a  deed  as  oo- 
oupying  the  bank  of  the  river  are  meant  by  the  parties  to  stand 
on  the  precise  water  line  at  its  high  or  low  mark.     They  are 
used  rather  to  fix  the  termini  of  the  line  which  is  described  as 
following  the  sinuosities  of  the  stream,  leaving  the  law  to  say, 
as  the  line  happens  to  be  above  or  below  tide  water,  whether 
the  one  half  of  the  river  shall  be  included  with  the  islands  which 
lie  on  the  side  of  the  channel  nearest  to  the  line  described. 
Where  the  grant  is  so  framed  as  to  touch  the  water  of  the  river, 
and  the  parties  do  not  expressly  except  the  river,  if  it  be  above 
tide,  one  half  the  bed  of   the  stream  is  included  by  con- 
struction of  law.    If  the  parties  mean  to  exclude  it,  they  should 
do  so  by  express  exception.     Without  adhering  rigidly  to  such 
a  construction,  water  gores  would  be  multiplied  by  thousands 
along  our  inland  streams,  small  and  great,  the  intention  of  par- 
ties would  be  continually  violated,  and  litigation  become  in- 
terminable.   In  these  grants,  which  bounded  each  side  of  the 
Onondaga  river,  the  earlier  proprietors,  it  seems,  understood 
their  rights  to  be  precisely  what  the  conmion  law  declared  them 
to  be;  and  when  the  Smiths  desired,  in  1814  or  1815,  to  avail 
themselves  of  a  dam  on  Parley  P.  Wood's  side  of  the  island, 
they  made  application  to  him  for  license  to  extend  it,  and  a  full 
and  friendly  understanding  was  entered  into  by  parol.     The 
Smiths  had  leave  to  extend  their  dam,  and  Wood  was  to  have 
the  benefit  of  it  for  the  purposes  of  such  machinery  as  he  might 
afterwards  choose  to  erect;  nay,  the  Smiths  explicitly  recognized 
Wood's  title  to  the  island  by  first  offering  to  purchase  it.    Fail- 
ing in  that,  they  submitted,  and  extended  their  dam  under  the 
parol  license.    Clearly  the  court  below  could  not  do  otherwise 
than  hold  the  Smiths  bound  by  that  arrangement.    They  did 
not  put  it  too  strong  to  the  jury  when  they  said  that  any  claim 
of  title  by  the  Smiths,  after  thus  coming  in  conventionally  un- 
der Wood,  could  not  raise  an  adverse  possession  as  against  him 
or  any  person  claiming  under  him.    That  the  court  below  gave 
the  grant  to  Barnabas  Wood,  a  construction  by  no  means  too 
comprehensive,  may  be  seen  by  the  late  case  of  Starr  v.  Child, 
20  Wend.  149, 156-158,  and  the  books  cited  in  that  case;  and 
the  effect  of  a  clear  paper  title  recognized  and  acted  upon  by 
the  Smiths,  they  taking  under  it  by  express  agreement  the  right 
to  run  their  dam  from  the  island  to  the  eastern  bank,  was  obvi- 
ously not  overrated.     They  at  least  were  concluded  against 
alleging  an  adverse  possession:   Oolvin  v.  Bumei,  17  Id.  564^ 
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668,  669,  and  the  cases  there  cited;  Hart  y.  Va^e,  19  Id.  866; 
Parker  ▼.  Ibote,  Id.  309;  BuOer  v.  Phelps,  17  Id.  642. 

We  think  also  that  the  court  teere  bound  to  regard  the 
saccessors  of  the  Smiths  as  in  the  same  case  with  them, 
whether  such  successors  came  in  with  or  without  notice  of  the 
arrangement.  The  court  erred,  therefore,  in  charging  that  the 
jury  might  find  an  adyerse  possession  in  the  plaintiff.  It  is 
going  far  enough  to  say  that  a  squatter,  a  man  presumptiyely 
holding  in  priyity  with  the  true  owner,  may  raise  an  adyerse  pos- 
session in  his  grantee  by  an  absolute  conyeyance.  Such  an  act 
may  be  receiyed  as  eyidence  to  oyertum  the  presumption;  and  I 
take  that  to  be  the  only  principle  on  which  eyen  the  naked  pos- 
sessor can  work  an  ouster  by  his  deed  to  another.  In  the  case 
at  bar,  there  was  no  room  for  presumption,  anymore  than  if  the 
Smiths  had  taken  a  lease  of  Wood.  Suppose  the  license  to  ex- 
tend the  dam  had  been  in  writing  or  under  seal.  It  would  haye 
deriyed  no  greater  force  from  either  circumstance.  It  could 
haye  taken  no  firmer  groimd,  nor  haye  been  more  ayailable,  ex- 
cept in  the  facility  and  durability  of  the  eyidence  by  which  it 
might  be  established.  Yet  no  one  would  suppose  in  such  a  case, 
that  possession  of  the  owner  could  be  disturbed  by  any  adyerse 
act  of  the  person  holding  the  license,  any  more  than  if  he  were 
a  lessee.  In  both  cases  his  possession  would  be  the  possession 
of  the  true  owner;  his  grantee  steps  into  the  shoes  of  his 
grantor;  he  takes  cum  onere,  A  lease  to  his  grantor  is  a  lease 
to  him,  and  so  of  a  license;  so  of  eyeiything  by  which  the 
grantor  has  incumbered  or  qualified  his  estate.  Verdicts,  an- 
swers in  chancery,  and  other  admissions  of  the  grantor  are  all 
eyidence  against  the  grantee.  They  affect  him  in  the  same  de- 
gree as  they  would  his  grantor,  if  they  had  been  brought  to  act 
immediately  on  him;  Vide  Brandter  ex  dem.  Fitch  y.  MarshaUt  1 
Cai.  394;  Jackson  ex  dem,  Oriswold  y.  Bard,  4  Johns.  230  [4 
Am.  Dec.  267].  In  such  cases  the  law  neyer  stops  to  inquire 
whether  the  grantee  haye  notice  or  not  of  the  matter  offered 
against  him,  unless  there  be  some  registry  law  requiring  it.  It 
is  not  pretended  that  the  registry  law  extends  to  a  license.  In 
the  case  at  bar,  the  license  was  clearly  proyed  by  persons  who 
were  themselyes  parties  to  it.  There  was  scarcdy  more  room 
for  mistake  than  if  it  had  been  under  their  hands  and  seals. 
Clearly  it  bound  the  plaintiff  as  well  as  the  Smiths.  If  his  title 
had  been  embarrassed  by  the  act  of  his  grantors  or  any  other 
person,  he  must  resort  to  a  remedy  on  his  coyenants  of  title.  He 
can  not  exx>ect  that  the  law  should  giye  any  effect  whatever  as 
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against  Ghnnger,  to  acts  between  him  and  persons  over  whom 
Oranger  could  have  no. control. 

It  is  unnecessary  to  consider  the  other  points  in  the  cause 
made  by  the  counsel  for  the  plaintiff  in  error.  They  are  of  a 
minor  character.  The  court  below  were,  in  the  main,  perfectlj 
right;  but  we  think  they  erred  in  allowing  an  adyerse  i)OS8eBaion 
to  be  raised  in  behalf  of  the  plaintiff  below,  unless  the  jury  could 
say  they  disbelieved  both  the  witnesses  who  swore  to  license. 
Their  want  of  credibility  was  not  pretended.  So  far  from  that, 
all  parties  assumed  that  they  spoke  the  truth. 

The  judgment  of  the  court  below  is  reversed;  venire  de  novo 
to  issue  there;  the  costs  to  abide  the  event. 


Qbantu  of  Land  Bookdbd  bt  Non-vavxqabls  Stbxam  takes  to  tbe 
thread  of  the  stream:  Home  v.  Btcharda,  2  Am,  Dea  674;  AmM  ▼.  Mnndp, 
10  Id.  350,  and  note;  Hooker  y,  Cftimndnga,  11  Id.  249;  Jngrahamr.  IfiOmom, 
16  Id.  342;  Ex  parU  Jennings,  Id.  447;  BaU  ▼.  Slack,  30  Id.  278,  and  note» 
Lowell  V.  BoUwon,  33  Id.  071,  and  note.  And  where  a  grant  of  land  by  the 
state  is  bounded  in  terms  on  the  margin  of  the  stream,  it  nevertheless  extends 
to  the  middle  of  the  stream  unless  there  is  an  express  reservation  of  the 
stream:  £x  parte  Jennings,  10  Id.  447.  The  subject  of  wateroonraes  as  boun- 
daries, especially  as  applied  to  navigable  streams,  is  considered  in  the  note  to 
Arnold  v.  Mundy,  10  Id.  385.  In  support  of  the  general  rule  that  a  grant  of 
lands  bounded  by  a  stream  above  tide- water,  or  by  a  highway,  extends  to  the 
thread  of  the  stream  or  to  the  center  of  the  highway  unless  the  stream  or 
highway  is  excluded  by  express  words  or  by  necessary  implication.  Luce  ▼. 
Carley,  is  relied  upon  as  an  authority  in  Adams  v.  Saratoga  etc  B,  R,  Co.,  11 
Barb.  452;  WaUvnY.  Tifft,  14  Id.  219;  Demeyery,  Legg,  18  Id.  18;  Peopley, 
Law,  34  Id.  501;  S.  C,  22  How.  Pr.  115;  Weimore  v.  Law,  34  Barb.  520;  S. 
C,  22  How.  Pr.  134.  So  though  the  deed  refers  to  monuments  on  the  bank 
of  the  stream:  Seneea  Nation  v.  Knight,  23  N.  T.  500;  Cold  Spring  Iron 
Works  V.  Inhabitants  of  Tolland,  9  Cush.  490,  both  of  which  were  cases  of 
descriptions  very  similar  to  that  in  Luce  v.  Carley,  But  the  question  is  one  of 
intention,  and  if  the  language  of  the  deed  shows  an  intent  to  limit  the  grant 
to  tbe  bank  of  the  stream  or  edge  of  the  road,  it  will  be  construed  to  exclude 
the  stream  or  road:  MoU  v.  Mott,  08  N.  Y.  253,  referring  to  the  principal  case. 

PaiviLBaB  ov  LiosNssB  NOT  Ripened  into  Right  by  lapse  of  time:  See 
CoaUer  v.  Hunter,  15  Am.  Dec.  720.  That  the  occupation  of  a  licensee 
or  other  permissive  occupant  not  claiming  title  can  not  be  adverse  to 
the  true  owner,  and  therefore  can  not»  by  lapse  of  time,  be  ripened 
into  a  right,  is  a  point  to  which  Luce  v.  CaHey  is  cited  in  Howard  v. 
Howoird,  17  Barb.  008;  Bwden  v.  South  Side  etc.  B,  B,  Co.,  5  Hun,  185; 
St,  Vincent's  Orphan  Asylum  v.  City  of  Troy,  70  N.  Y.  113.  The  case  is 
cited  also  for  the  principle  that  a  parol  lincense  to  do  any  act  upon  another's 
land  which  may  affect  the  owner's  exclusive  use  of  his  land,  is  an  attempt  to 
create  an  interest  in  the  land,  and  is  void  under  the  statute  of  frauds:  Hough- 
taling  v.  Homghtaling,  5  Barb.  384.  So  that  a  purchaser  entering  under  an 
executory  contract  can  not  question  his  vendor's  title:  Fosgate  v.  Herkimer 
fie.  Go,,  12  Barb.  350.  So  generally  as  to  when  long  user  unexplained  will 
sustain  a  plea  of  grant  or  prescriptive  right:  Boyoe  v.  Brown,  7  Id.  90. 


OASES 


COUET  OP  ERRORS 


OF 


NEWTOBK. 


Ease  v.  GrOTT« 

Squixablk  OoirviBsiOH  07  Bbaltt  D7T0  PxBSOVAi/TT  ooonn  wbttM  » teftilor 
deviBQB  hifl  realty  to  his  executors  in  trust  to  sell  and  to  apply  the  pio- 
oeeds  to  certain  uses,  and  the  property  beoomes  personalty  immediatelj 
upon  the  testator's  death,  for  all  the  pniposes  of  the  disposition,  as  ef- 
f eetoally  as  if  the  testator  had  himself  sold  the  land  and  bequeathed  the 
proceeds  in  the  same  way. 

Tsost  nr  Pjebsonaltt  is  not  AmcrxD  bt  ths  Fbovision  in  the  rerised 
statutes  of  New  York  abolishing  all  uses  and  trusts  not  therein  author* 
ixed  (1  R.  S.  721,  2d  ed.,  sec.  45),  that  provision  relating  only  to 
trusts  in  realty. 

IkoBT  TO  EzBcuTOBS  TO  Skll  RsAxnnr,  Inyxst  thb  Pbooseds  in  stocks,  etc* 
and  accumulate  the  income,  and  dispose  of  it  as  directed  by  the  win, 
is  not  prohibited  by  the  provision  of  the  reviMd  statutes  abolishing  uses 
and  trusts  not  therein  authorized,  the  property  directed  to  be  sold  being 
regarded  as  personalty. 

liOiiTATTOK  OF  SUSPENSION  OF  ABSOLUTE  OwNEBSHiP  of  personalty  to  two 
lives,  by  the  revised  statutes  relates  only  to  future  contingent  estates. 

PtaOYinoN  IN  Will  for  Aocumuiation  of  Income  of  a  fund  directed  to  be 
invested  at  interest,  during  the  minority  of  the  testator's  two  nieces,  and 
that  soch  income  be  paid  over  to  them  in  equal  moieties  on  their  coining 
of  age,  or  that  the  whole  income  be  paid  to  the  survivor,  in  case  of  the 
death  of  either  without  issue,  and  in  case  of  the  death  of  both,  giving 
the  capital  of  the  fund,  in  equal  moieties,  to  their  respective  issue,  or 
tiie  whole  to  the  issue  of  that  one  leaving  issue,  if  one  only  leave  issue* 
and  if  both  die  without  issue,  then  to  the  testator's  issue,  is  valid,  not- 
withstanding the  invalidity  of  other  provisions  in  the  same  will  as  da* 
pending  upon  contingencies  too  remote. 

Will  Void  in  Part  may  nevertheless  be  good  for  the  residoe. 
Am,.  Dxo.  Vol.  ZXXV—il 
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AmAL  from  ohanoexy.  Bill  filed  by  execaiors  of  one  Cook, 
deceased,  to  determine  the  conBtraction  of  his  will,  and  have  its 
trosts,  if  TBlid,  carried  into  effect,  and  a  cross-lnll  by  Kane  and 
infe  (the  latter  being  one  of  the  testator's  nieces),  to  haye  cer- 
tain tmsts  and  provisions  in  the  will  declared  void,  and  for  a 
distribution  of  the  estate  thereby  disposed  of,  among  the  testa- 
tor's heirs  and  next  of  kin.  The  will  derised  the  testator's 
whole  estate  (with  certain  reservations)  to  certain  persons,  whom 
the  testator  appointed  his  executors,  in  trust  to  sell  his  realty 
and  inyest  the  proceeds,  and  keep  the  same  inyested  so  as  to 
produce  income.  Then,  after  giving  a  certain  annuity  to  his 
mother,  and  a  similar  annuify,  with  the  use  of  a  certain  dwell- 
ing, to  his  sister-in-law,  during  life  or  widowhood,  for  the  sup- 
port of  herself  and  family,  the  testator  directed  that,  in  case  of 
the  marriage  or  death  of  his  sister-in-law  before  his  two  nieces 
should  attain  the  age  of  twenty  or  many,  his  executors  should 
support  and  educate  his  nieces,  that  they  should  have  the  use 
of  said  dwelling,  and  that  each  should  receive  an  allowance  of 
one  thousand  dollars  per  annum.  To  each  of  said  nieces  on  at- 
taining the  age  of  twenty  or  manying,  h<e  gave  half  the  income 
of  his  estate  after  paying  the  annuities  above  mentioned,  and  in 
case  of  the  death  of  either  without  issue,  after  becoming  twenty 
years  of  age,  he  gave  the  survivor  the  whole  income.  In  case 
of  the  death  of  either,  leaving  issue,  her  moieiy  of  the  income 
to  go  to  such  issue,  the  share  of  each  of  the  children,  with  its 
accumulations,  to  be  paid  over  to  such  child  on  its  coming  of 
age,  directing  the  executors  to  apply  so  much  thereof  as  might 
be  necessary  to  the  support  and  education  of  the  children  while 
under  age,  and  also  to  the  support  of  the  surviving  husband  of 
the  niece  so  deceased,  and  providing  that  all  of  such  moiety  of 
the  income  as  should  not  be  so  required  be  kept  at  interest. 
On  the  death  of  both  nieces  leaving  issue,  the  testator  gave  to 
the  children  one  half  of  his  whole  estate,  real  and  personal,  and 
if  only  one  should  leave  issue,  then  the  whole  to  such  issue, 
with  similar  provisions  to  those  above  mentioned  for  the  sup- 
port and  education  of  the  children  during  their  minority,  and 
until  the  youngest  should  come  of  age,  paying  to  each  his  share 
of  the  income  on  coming  of  age,  and  dividing  the  capital  among 
them  when  all  should  have  attained  their  majority.  The  ulti- 
mate remainder  in  fee  of  the  whole  estate  was  given  to  the  tes- 
tator's mother,  if  both  nieces  should  die  in  her  life-time  without 
issue.  The  testator's  mother  and  sister-in-law  and  his  two 
nieces  were  all  living  at  the  testator's  death,  but  his  mother 
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died  before  the  filing  of  the  bill.  The  nieoe,  Soiah^  became  the 
wife  of  John  Eane.  The  other  niece  "was  still  tinder  age.  The 
case  was  heard  on  bill,  cross-bill,  and  answers.  The  chancel- 
lor's decree,  omitting  those  clauses  not  appealed  from,  was  in 
substance  as  follows:  2.  That  the  devise  to  the  executors  in 
trust  to  sell  and  convert  the  same  into  personalty  was  valid  as 
a  iK>wer  in  trust,  and  that  the  realty  should  be  deemed  so 
converted,  for  all  the  valid  purposes  of  the  will,  from  the 
testator's  death;  4.  That  the  provision  for  the  support  of  the 
nieces  after  their  mother's  death  or  marriage  during  their  minoriiy 
was  valid.  5.  That  the  accumulations  of  income  provided  for 
by  the  will  were  valid.  6.  That  the  bequest  to  each  niece  on  at- 
taining her  majoriiy,  or  marrying,  of  half  the  income  of  the  estate 
was  valid,  but  that  it  was  a  limitation  of  a  future  interest  in  person- 
ally and  the  proceeds  of  really,  and  that  each  niece's  interest 
therein  was  inalienable  dturing  her  life,  under  the  revised  statutes. 
7.  That  the  bequest  of  the  whole  income  to  the  survivor  in 
case  either  niece  should  die  without  issue,  was  valid,  but  also 
gave  an  inalienable  interest.  8.  That  the  provision  giving 
future  contingent  interests  in  one  half  the  income  to  the  chil- 
dren and  husband  of  the  niece  first  dying  without  issue,  and  for 
an  accumulation  of  the  income  during  the  minoriiy  of  the  chil- 
dren, was  void,  and,  therefore,  that  in  case  that  contingency 
should  happen,  one  half  of  the  income  should  be  paid  over  to 
the  heirs  at  law  of  the  testator,  so  far  as  it  arose  from  sales  of 
the  testator's  realty,  and  to  those  who  would  be  entitled  to  the 
personalty,  so  far  as  it  arose  from  personalty.  9.  That  the  pro- 
vision giving  half  the  capital  of  the  fund  to  the  issue  of  each 
niece,  if  both  should  die  leaving  issue,  was  valid.  10.  That  the 
provision  as  to  disposing  of  the  income  of  the  estate  in  case  both 
nieces  should  die,  only  one  of  them  leaving  issue,  and  as  to  the 
limitation  of  the  absolute  ownership  after  the  youngest  child 
should  come  of  age,  in  such  case,  was  void,  and  that  if  that  con- 
tingency should  happen,  or  if  both  nieces  should  die  without 
issue  after  the  death  of  the  testator's  mother,  the  income  and 
capital  should  be  paid  over  to  the  heirs  or  next  of  kin  of  the 
testator,  accordingly  as  it  Arose  from  really  or  personally,  and 
for  that  purpose  the  executors  should  keep  separate  accounts  of 
the  funds  arising  respectively  from  really  and  personally,  and 
that  in  so  doing  the  fund  arising  from  personally  should  be 
deemed  the  primary  fund  for  the  payment  of  debts,  annuities, 
etc.  11.  That  there  should  be  a  reference  to  a  master  to  take 
and  state  the  accounts  of  the  executors,  and  ascertain  the  pro- 
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portion  of  inoame  and  ite  accumulations  due  to  the  two  nieces 
fespectiTely.  12.  That  an  annual  account  should  be  similarly 
taken  and  stated  hereafter.  Accompanying  each  clause  of  tbe 
decree  there  was  a  direction  to  the  executors  in  accordance 
tfaesewith.  Kane  and  his  wife  took  separate  appeals  from  the 
abore-mentioned  portions  of  the  decree. 

Jame8  King,  for  Mrs.  Eane,  appellant. 

8.  A.  Ibat^  for  John  Eane,  appellant. 

Jf.  T.  Beynalds  and  8.  Stevens,  for  the  respondents. 

OowEVy  J.  An  easy  solution  of  the  main  difficully  raised  bj 
these  appeals,  is  to  be  found  in  that  feature  of  the  will  which 
conyerts  the  whole  of  the  properiy  under  question  into  personal 
estate.  A  trust  in  the  executors  is  created  with  imperatiTe 
directions  to  sell  as  soon  as  may  be  the  testator's  whole  real 
estate,  except  certain  specified  portions  not  now  in  question,  and 
appropriate  the  avails  to  the  purposes  of  his  will,  in  connection 
with  his  other  personal  properiy.  It  is  of  the  nature  of  such 
a  trust  that  immediately  on  the  testator's  death,  and  for  all  the 
purposes  of  testamentary  disposition,  the  real  becomes  personal 
property  in  every  sense;  and  must  be  treated  precisely  as  if  it 
had  been  so  before.  This  is  a  position  so  entirely  clear,  that 
nothing  was  introduced  among  the  printed  points  of  either  ap- 
pellant to  the  contrary.  It  was  not  denied  in  argument  to  be 
the  settled  doctrine;  but,  as  an  incidental  complaint  was  thrown 
out,  that  it  is  but  a  fiction,  which  ought  not  to  stand  in  the  way 
of  the  revised  statutes  when  they  come  to  destroy  trusts,  we 
may  as  well  look  at  the  strength  of  the  footing  which  it  has  ob- 
tained in  our  law.  In  Jarman's  edition  of  Powell  on  Devises, 
it  is  said:  ''  On  the  principle  that  equity  considers  that  as  done 
that  ought  to  have  been  done,  it  has  been  long  established  that 
money  directed  to  be  employed  in  the  purchase  of  land,  and 
land  directed  to  be  sold,  and  turned  into  money,  are  to  be  con- 
sidered as  that  species  of  property  into  which  they  are  to  be 
converted;  and  this  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  contract,  etc.  It  follows,  therefore,  that 
every  person  claiming  property  und^r  an  instrument  directing 
its  conversion,  must  take  it  in  the  character  which  that  instru- 
ment has  impressed  upon  it,  etc.  This  principle  is  obviously 
founded  in  justice  and  good  sense,  etc.  It  is,  besides,  too  weU 
settled  by  numerous  authorities  to  be  called  in  question  at  this 
day."  An  unbroken  series  of  cases  are  cited  by  the  book,  rang- 
ing from  Charles  II.,  to  the  time  when  the  learned  editor  was 
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mritiiig:  2  Jannaii's  Pawelly  o.  i,  p.  60.  In  a  late  work  de- 
voted to  the  doctrine  of  equitable  oonTersion,  it  is  said  to  be 
"  highly  interesting,  as  inyolving  consequences  of  great  impor- 
tance to  the  community  at  large/'  "And  though  di£Bculties  may 
arise  in  its  application,  it  is  reducible  to  some  of  the  most  just 
and  simple  principles  on  which  the  jurisprudence  of  our  courts 
of  equity  has  been  formed:''  Leigh  &  Dalzell  &  Eq.  Oonv.,  c.  1, 
p.  1. 

It  win  be  seen  by  the  cases  cited  in  2  Powell,  64,  and  Leigh 
&  Dalzell,  48,  that  where  executors  are  clothed  with  a  trust  to 
sell  the  real  estate  for  money,  and  appropriate  the  avails  to  the 
uses  of  the  will  in  the  form  of  personal  property,  no  doubt  was 
ever  entertained  that  it  must  be  considered  in  equiiy,  the  same 
as  if  the  testator  L^d  himself  sold  land,  and  then  bequeathed 
the  consideration  money.  Sitting  in  a  court  of  equity,  there* 
fore,  we  can  no  more  refuse  to  consider  the  whole  of  the  real 
property  in  question  as  personal,  than  we  could  in  a  court  of  law, 
if  the  testator  had  himself  chosen  to  make  it  physically  so,  and 
then  had  bequeathed  it.  By  his  own  act  he  had  the  power  to 
throw  it  into  this  shape,  either  by  sale  or  by  will;  and  if  in 
either  way  it  be  thus  withdrawn  fmm  the  operation  of  the 
statute  concerning  trusts,  it  is  only  in  the  exercise  of  a  power 
by  the  absolute  owner  of  property  which  no  court  or  legiEdature 
ever  thought  of  denying.  This  is  the  first  time  in  centuries,  and 
indeed  the  only  time  in  our  judicial  history,  that  a  doubt  has 
been  started  on  the  effect  of  provisions  such  as  are  contained  in 
this  will.  In  the  progress  of  the  inquiry,  therefore,  I  shall 
assume  that  the  question  stands  entirely  on  the  power  of  a  tea* 
tator  to  create  a  trust  and  limit  estates  in  his  personal  property. 
The  doctrine  of  trusts  and  limitations  of  real  estate  has  nothing 
to  do  with  it,  farther  than  the  revised  statutes  may  have  expressly 
brought  personal  property  to  the  same  footing  or  measure. 

The  revised  statutes  concerning  uses  and  trusts,  1  B.  S.  721, 
2d  ed.,  have  of  themselves  nothing  to  do  with  personal  prop- 
erty, either  directly  or  by  reference.  That  statute  declares  that 
uses  and  trusts,  except  as  authorized  and  modified  in  article  sec- 
ond, are  abolished:  Sec.  45.  The  whole  article  is  then  in  terms 
confined  to  real  estate,  or  its  rents  and  profits.  The  fifty-fifth 
section  declares  and  defines  the  only  express  trusts  which  can  be 
fastened  on  such  estate;  and  there  the  only  trusts,  at  all  anal- 
ogous to  those  now  in  question,  are  spoken  of  in  the  third  and 
fourth  subdivisions  of  the  section,  viz.,  a  trust  to  pay  over  the 
rents  and  profits,  and  to  accumulate  them  for  the  benefit  of  per- 


646  Kane  u  Qott.  [New  York. 

sons  namedy  or  not  in  esse.  There  is  nothing  in  any  part  of  the 
statute  tying  up  the  trust  in  personal  property  to  receiving  ajid 
applying  the  income  to  the  use  of  any  person,  or  otherwise 
restricting  the  mode  of  appropriation.  The  third  subdiTision 
speaks  of  the  rents  and  profits  of  lands  only.  The  right  to  these 
are,  by  section  63,  declared  inalienable.  Such  a  provision  has  been, 
therefore,  looked  upon  by  several  cases  as  furnishing  one  sort  of 
element  by  which  a  limitation  may  be  destroyed.  In  any  view, 
the  statute  should  be  construed  with  great  strictness. 

It  is  supposed  that  1  B.  S.  761,  762,  2d  ed.,  sees.  1  and  2, 
place  both  real  and  personal  property  on  the  same  narrow  foot- 
ing as  to  a  declaration  of  trust.  But  that  is  not  so.  These  sec- 
tions relate  exclusively  to  limitations  of  future  or  contingent 
interests  in  personal  property,  Tnalring  them  subject  to  the  same 
rales  as  limitations  of  future  estates  in  lands.  The  word  limit- 
ation, when  applied  to  future  or  contingent  estates,  regards  the 
time  at,  or  condition  upon  which  they  are  to  vest,  either  as  an 
interest  or  in  possession.  The  same  word,  when  applied  to  a 
vested  estate,  regards  its  duration:  Toml.  Diet,  Limitation  of 
Estate;  1  Preston  on  Estates,  88,  40,  Am.  ed.  1828.  In  neither 
sense  has  it  any  respect  to  the  particular  manner  in  which  the 
beneficiary  is  to  be  supplied  under  the  trust.  The  latter  is  a 
mere  appropriation  of  the  fund;  and  may  at  common  law  be  as 
various  as  the  purposes  of  the  donor.  Limitation  is  another 
matter.  When  the  interest  is  vested,  this  may  be  long  or  short, 
according  to  the  pleasure  or  caprice  of  the  donor,  because  the 
land  may  always  be  aliened.  But  when  the  limitation  is  on  a 
contingency,  it  must  be  confined  within  certain  boundaries  of 
time;  otherwise  you  run  into  an  objectionable  perpetuity.  This 
is  about  all  that  is  meant  by  the  various  provisions  of  the  re- 
vised statutes  against  perpetuities.  Thus  the  revisers  say,  in 
commenting  on  section  14,  1  B.  S.  718,  2d  ed. :  "To  prevent  a 
possible  difficulty,  in  the  mind  of  those  to  whom  the  subject  is 
not  familiar,  we  may  also  add  that  an  estate  is  never  inalienable, 
unless  there  is  a  contingent  remainder,  and  the  contingency  has 
not  yet  occurred.  This  is  the  meaning  of  the  rule  of  law  prohibit- 
,  ing  perpetuities,  and  is  the  effect  of  the  definition  in  section  14:" 
3  B.  S.  573,  2d  ed.  Under  the  old  law,  the  objection  commonly 
arose  on  executory  devises.  I  know  that  in  the  case  of  real 
estate,  section  14  has  been  extended  by  construction  to  a  vested 
interest  imder  sections  55  and  63.  But  that  was  grounded  on 
the  restraint  of  alienation  arising  from  the  mode  of  appropriat- 
ing rents  and  profits  in  a  trust  of  real  estate,  and  real  estate 
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only;  not  by  reason  of  ttie  contingent  limitation.  In  the  case 
of  personal  property,  we  are  still  left  to  the  rule  in  the  rerisere^ 
note.  We  are,  on  the  point  of  perpetuiiy,  to  regard  the  con- 
tingent character  of  the  limitation  alone;  and  if  the  event  be  not 
too  remote,  the  limitation  is  Talid,  whatever  be  the  form  in 
which  the  trust  is  to  be  executed.  The  provisions  in  regard  to 
estates  in  personal  property  are  made  by  a  distinct  titie  of  the 
statate,  and  profess  to  tr^t  of  accumulation  and  expectant 
estates  only:  Tit.  4,  p.  761,  vol.  1.  This  titie  is  in  detail  con- 
fined to  thos<9  objects.  The  first  section  limits  the  suspension 
of  absolute  ownership  to  two  lives.  This  suspension,  as  we 
have  seen,  is  predicable  of  contingent  estates  only.  Then  the 
second  section  is,  that  in  all  other  respects,  limitations  of  future 
or  contingent  interests  shall  be  the  same  as  if  the  subject  were 
real  estate.  The  remaining  .three  sections  of  titie  4  regard  ac- 
cumulation, which  may,  and  in  its  nature  must  be  generally 
conducted  through  the  medium  of  a  trust.  And  here  alone  do 
we  find  anything  directiy  cutting  down  the  power  to  create 
trusts  in  personal  property. 

But  counsel  recur  to  the  broad  meaning  of  the  words  used  in 
the  statute  of  trusts.  ' '  Trusts,  except  as  authorized  and  modified 
in  this  article,  are  abolished:"  1  B.  S.  721.  We  are  told  that  the 
only  trusts  authorized  by  the  article  are  those  implied  by  law^ 
section  50,  and  the  few  express  trusts  enumerated  in  section  55. 
Taking  the  broadest  abstract  meaning  of  the  word  trusts,  and 
disregarding  the  context,  the  counsel  are  right  in  saying  that 
all  express  trusts,  in  personal  as  well  as  real  property,  would  be 
included.  The  clause  in  a  will  directing  an  executor  to  apply  a 
portion  of  the  assets  to  any  particular  purpose,  as  to  procure  a 
monument,  or  an  epitaph,  would  be  void.  So  all  charitable 
trusts,  and,  for  aught  I  see,  all  legacies  in  a  will.  These  and 
the  like  are  no  less  than  express  trusts.  All  that  the  law  would 
imply  as  the  duty  of  an  executor,  would  be  to  collect  and  pay 
debts,  witii  funeral  expenses,  and  distribute  the  balance  of 
the  estate  among  the  next  of  kin.  All  the  express  trusts  of 
business  life,  this  side  the  grave,  would  also  be  abolished.  In- 
structions to  servants,  factors,  auctioneers,  all  special  agencies 
accompanied  by  bailment  would  be  destroyed.  A  vivid  imagini^ 
tion  might  even  carry  the  provision  into  the  moral  world,  and 
day  that  men  should  no  longer  repose  a  trust  or  confidence  in 
one  another.  By  cutting  off  all  that  follows  in  and  after  the 
first  section,  one  knows  not  what  would  set  bounds  to  the  ex- 
travagance of  construction.    Whereas  the  very  first  section, 
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when  lead  tliioiigli,  shows  clearly  the  limitation  under  irbixSk 
it  must  be  taken.  The  whole  of  it  is  thus,  section  45:  "Uses 
and  trusts,  except  as  anthozized  and  modified  in  this  article,  ta» 
abolished;  and  e^ezy  estate  and  interest  in  lands  shall  be 
deemed  a  legal  right  cognizable  as  sach  in  conrtB  of  law.** 
Eveiy  subsequent  section  of  the  article,  from  45  down  to  72,  uses 
langoage  most  obriously  applicable  to  technical  trusts  in  real 
estate,  and  nothing  else.  I  have  already  shown  that  there  is 
nothing  in  the  subsequent  provisions  concerning  personal  prop- 
erty which  can,  without  a  pezversion  of  language,  be  made 
referable  to  any  provision  in  this  article.  They  refer  to  the  next 
previous  one  on  estates;  to  what  extent,  it  is  not  necessazy  to 
inquire  while  considering  the  mere  declaration  of  trust.  The 
learned  chancellor  being  clearly  right  in  saying  that  this  was  so 
far  a  common  law  matter,  it  becomes  unnecessaiy,  at  least  for 
the  present,  to  institute  an  examination  of  its  validity  on  the 
hypothesis  that  it  comes  within  the  fifty-fifth  section. 

The  only  question  remaining  is,  how  tar  the  limitation  of  the 
trusts  conforms  to  the  provisions  in  article  first  concerning  the 
oreationand  division  of  estates.  Thebequestsof  annuities  to  the 
sister-in-law  and  mother  of  the  testator  are  distinct  independent 
vested  legacies  payable  out  of  the  principal  of  the  fond.  The 
executors  are,  by  the  vrill,  created  trostees  with  the  express  duty 
to  make  the  payment.  The  whole  stands  on  the  footing  of  any 
other  common  pecuniazy  legacy;  and  unless  the  statute  has  abol- 
ished the  trust  in  executors  to  pay  legacies,  it  is  valid.  Thesame 
thing  may  be  said  of  the  nieces,  so  &r  as  the  legacies  are  for 
their  benefit  personally.  ^uoodAoc  there  is  no  oontingentestate  in 
question;  but  the  limitation  is  of  a  present  vested  estate  in  each 
for  life.  The  provision  for  accumulation  during  their  minorities 
is  expressly  authorized  by  the  statute:  1  B.  S.  767,  sec.  3,  sub.  1. 

Passing  beyond  the  immediate  lives  of  the  nieces,  we  do  find 
ourselves  in  the  region  of  futoze  and  contingent  estates;  and 
here  the  statute  of  limitation  of  estates  becomes  applicable. 
Admitting  the  cross  remainders  between  the  nieces  to  be  contin- 
gent, it  can  not  be  pretended  that  they  are  void  as  being  too  re- 
mote. They  are  clearly  within  the  compass  of  two  lives  in  being. 
We  then  come  to  the  issue  of  the  nieces.  The  limitation  of 
income  to  them  was  a  contingent  remainder.  So  to  the  surviving 
husband  of  the  niece  who  should  die  leaving  issue,  living  the 
other  niece.  The  husband  being  unmarried,  and  the  issue  un- 
born, both  events  and  persons  were  uncertain.  The  final  vest- 
ing of  the  absolute  property  is  also  made  to  fluctuate  on  vaiions 
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events,  bat  the  provisions  in  these  respects  aim  at  no  events 
which  can  be  questioned  as  too  remote.  All  the  contingent  pro- 
visions as  to  inccmie  in  favor  of  any  person  beyond  the  nieces, 
were  cut  off  by  the  chancellor  as  illegal  and  void;  and  that  part 
of  the  decree  which  does  this,  is  not  appealed  from.  Fro  tanto, 
he  held  that  the  income  was  undisposed  of,  and  ordered  it  to  be 
paid  by  the  execators  to  the  testator's  next  of  kin  or  heirs,  ao* 
cording  to  the  nature  of  the  estate  out  of  which  it  may  arise. 
That  part  of  the  decree  which  makes  this  consequential  distribu- 
tion is  appealed  from;  but  no  distinct  point  was  made  against  it, 
and  very  little  said  about  it  on  the  argument.  It  struck  me  at 
first  that  the  whole  income  arising  from  the  avails  of  the  real  es- 
tate, even  the  income  undisposed  of  by  the  will,  should  be  con- 
sidered as  personal  estate,  and  go  to  the  next  of  kin.  However, 
another  view  is,  that,  so  far,  the  income  being  untouched  by  the 
will,  it  is  not  converted;  but  left  to  its  original  character  as 
income  from  real  estate.  This  may  be  refining  too  much;  but 
without  farther  discussion  I  am  not  prepared  to  say  that  the  re- 
finement has  no  foundation.  The  question  seems  to  be  practi- 
eally  of  but  little  moment  in  any  point  of  view.  There  is 
nothing  that  I  see  in  the  statute  concerning  the  limitation  of 
estates,  carrying  any  of  this  undisposed  income  to  the  next 
eventual  taker. 

The  most  important  consequence  sought  to  be  drawn  from 
the  will  being  void  in  respect  to  these  remote  collateral  provis- 
ions, is,  that  therefore  the  whole  is  necessarily  void.  Nothing 
is  better  settled  than  the  direct  contrary;  and  the  contrary  was 
held  by  this  court  in  the  late  case  of  Darling  v.  Bogera,  22 
Wend.  483.  That  a  wiU  or  any  other  instrument  passing  an  es- 
tate maybe  void  in  part,  and  yet  good  for  the  residue,  was  never 
doubted,  when  the  division  into  good  and  bad  parts  was  made 
by  force  of  the  common  law;  and  Darling  v.  Bogers  maintained 
a  trust  deed  under  the  revised  statutes  in  such  parts  as  were 
good,  tiiough  one  declaration  of  trust  was  void.  I  know  there 
are  a  sort  of  standing  quotations  to  the  contrary,  of  cases  de- 
cided by  this  court.  They  appear  upon  the  printed  points: 
CoBter  V.  LmUard,  14  Id.  265;  Eawley  v.  t/atnes,  16  Id.  61;  Booi 
V.  8tuyv€8arUf  18  Id.  267.  So  far  from  sanctioning  the  doctrine 
for  which  they  are  cited,  the  opinion  of  every  judge  who  spoke 
to  those  cases  expressly  denied  it.  It  is  true,  that  the  wills  in 
question  went  pretty  much  by  the  board;  but  all  that  can  be 
said  as  a  consequence  is,  that  the  conservative  rule  was  not  lib- 
erally applied.    If  that  be  so,  it  is  sufficiently  unfortunate;  for 


660  Kane  v.  Qott.  [New  York, 

there  is  no  rule  of  law  which  calls  for  greater  latiiade  and  eren 
ingennity  in  enlarging  and  extending  it.  The  most  able  and 
safe  judges  have  said  that  the  courts  should  be  astute  in  allow* 
ing  it  a  comprehensiye  operation  for  the  giving  effect  to  all  in- 
struments, and  especially  to  last  wills  and  testaments;  and 
(hough  some  parts  may  be  contrary  to  the  rules  of  law,  yet  all 
other  parts  should  be  saved.  Any  court  acting  systematically 
upon  the  opposite  principle,  would  be  a  great  evil. 

But  the  sixth  and  seventh  clauses  of  the  decree  prononnoe 
the  income  in  the  hands  of  the  nieces  and  their  issue  inalienable, 
as  if  it  came  within  the  sixty-third  section  concerning  express 
trusts.    I  have  already  given  my  reasons  why  this  can  not  be 
so;  and  perhaps  the  appellants  might,  on  a  proper  course,  have 
had  the  decree  modified  in  the  parts  mentioned.     The  learned 
chancellor  thought  that  if  the  income  were  derived  from  real 
estate,  the  trust  would  yet  have  been  valid  within  the  third  sub- 
division of  section  55.    Perhaps  he  is  right;  but  at  any  rate  he  is 
clearly  so  in  saying  that  all,  so  far,  is  personal  estate;  and  there- 
fore I  have  inferred  that  the  question  can  not  arise  under  that 
subdivision.    The  rules  of  real  properly  are  not  impressed  upon 
personal  property,  except  as  to  future  contingent  limitations. 
Here  the  income  is  vested  in  the  nieces;  though  I  admit  it  is 
future  and  contingent  in  the  remainders.    But  the  sixiy-third 
section  is  not  a  section  of  limitation.   .It  merely  impresses  an 
inalienable  character  on  the  income  of  real  properly  which  hap- 
pens to  be  appropriated  in  a  certain  form.    It  disqualifies  the 
beneficiary  to  alien.     It  treats  him  as  it  would  an  infant,  by  im- 
posing a  personal  disability.    It  is  in  derogation  of  common 
right,  and  ought  not  to  be  extended  by  analogy  or  construction. 
The  decree  aims  so  to  extend  it.    But  I  am  not  prepared  to  say 
that  it  should  therefore  be  modified.    There  is,  to  be  sure,  a 
simple  appeal  from  those  parts  of  it  which  I  think  are  errone- 
ous; b jt  the  points  made,  and  the  whole  drift  of  the  argument 
by  the  counsel  for  the  appellants,  were  opposed  to  the  idea  that 
the  income  of  personal  estate  can  be  put  in  trust  for  any  other 
purposes  than  are  allowed  to  rents  and  profits  of  land;  and 
though  the  respondents  denied  this,  they  still  maintained  the 
chancellor's  reasoning,  from  construction  and  analogy. 

The  question  of  inalienability,  therefore,  has  not  been  argued. 
The  counsel  on  both  sides  agreed  in  the  propriety  of  tiie  income 
being  considered  inalienable,  provided  the  will  is  to  be  main- 
tained  in  its  principal  provisions,  as  it  clearly  must.  BeeideSf 
the  declaration  in  the  decree,  that  the  income  shall  be  inalien« 
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able,  can  not  haTe  any  effect,  except  as  a  tempoxaxy  direction 
and  qualified  protection  to  the  executors.  A  decree  that  prop- 
erty in  A.'s  hands  shall  be  inalienable,  "will  not  make  it  so. 
Suppose  he  takes  a  title  in  fee  simple  tmder  a  decree  for  a  spe- 
cific performance,  and  the  decree  should  go  on  to  say  that  it 
should  remain  inalienable  in  his  hands;  no  one  would  suppose 
that  a  perpetuiiy  could  be  created  in  this  way,  though  the  de- 
cree should  profess  to  be  f otmded  on  the  construction  of  some 
parts  of  the  revised  statutes.  Property  is  alienable;  and  no 
court,  as  such,  can  impress  a  condition  upon  it,  which  shall  be 
repugnant  to  its  yery  nature.  The  alienee  would  not  be  botmd, 
in  the  case  put,  nor  would  he,  for  the  same  reason,  in  the  case 
before  us.  On  his  coming  in  as  a  party,  the  question  would  be 
entirely  open  as  to  the  right,  though  the  trustees  would  not  be 
subjected  to  costs  for  refusing  to  pay  him.  I  presume,  however, 
the  point  was  not  made  and  argued  even  in  the  court  below; 
and  for  that  reason,  if  no  other,  we  ought  not  finally  to  pass 
upon  it  now. 

I  am  of  opinion  that  the  decree  is  not  in  any  part  so  impeached 
that  this  court  ought  to  interfere,  either  by  reversing  or  modify- 
ing it.     Therefore  it  should  be  affirmed. 

On  the  question  being  put:  Shall  this  decree  be  reversed ?  all 
the  members  of  the  court  (eighteen  being  present),  with  one  ex- 
ception, voted  in  the  negative,  whereupon  the  decree  was  af- 
firmed. 

EgxTTTABLB  GoNVXBSiOH  OF  BxAZ/rT  utTO  PiBSONAijnr:  See  Evans  y. 
King$btrry,  14  Am.  Deo.  779;  Withert^  ofpeal,  16  Id.  488.  The  prindpal 
case  la  cited  with  approval  as  an  authority  on  this  point,  in  Arnold  v.  Oilbert, 
5  Barb.  195,  196;  Johnson  v.  BenneU,  39  Id.  251;  Edls  v.  Lynch,  8  Boaw.  482; 
Manice  ▼.  Mamee,  43  N.  Y.  372;  Flanagan  v.  Flanagan,  8  Abb.  New  Gas. 
417;  Grant  y.  QrcaU,  3  Bedf.  286.  It  is  also  cited  generally  to  the  point  that 
equity  regards  that  as  done  which  is  required  to  be  done,  and  at  the  time 
when  it  is  reqnired  to  be  done,  in  McKinstry  v.  Sanders,  2  N.  T.  Sap.  Ct. 
<T.  ft  C.)  202. 

Will  Void  in  Pabt  mat  ketxbtbxlsss  bb  Ooon  as  to  Essidue,  if 
the  good  and  bad  parts  can  be  separated  without  defeating  the  general  intent 
of  the  testator:  Converse  v.  Kellogg,  7  Barb.  595;  Dupre  y.  Thompson,  4  Id. 
284;  Martin  y.  BaUou,  13  Id.  132;  Doubleday  v.  Newton,  27  Id.  443;  Post  v. 
Hover,  30  Id.  322;  Oxley  y.  Lane,  35  N.  Y.  349;  Harrison  v.  Harrison,  36 
Id.  548.  So  yalid  trosts  in  a  deed  will  be  sustained,  and  are  sufficient  to  up* 
hold  the  trustee's  title,  though  accompanied  with  trusts  which  ate  not  au- 
thorized by  statute:  Rogers  y.  LvdUno,  8  Sandf.  Ch.  108,  all  citing  Kane  y. 
OoU, 

That  Tsitsts  in  Psbsokaltt  abx  not  AnrxcTBD  et  PBoyiaioNS  in  thb  Bb- 
TDED  Statutes  of  New  York,  relating  to  uses  and  trusts,  except  so  far  m 
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ttated  in  the  opinion  of  Jadge  Oowen,  abore  reported,  is  a  point  to  wliick 
Kane  v.  OcU  it  rvy  fxeqnently  eited:  Bwm  r,  Vaughan^  5  Abb.  ]^.  (N.  8.^ 
271;  S.  C,  1  Abb.  App.  Dec.  256;  3  Keyee,  345;  Bmenon  r.  BltMejf^  5 
Abb.  Pr.  (N.  S.)  362;  S.  C,  2  Abb.  App.  Dee.  27;  Mam>n  ▼.  Jom$,  2  Bark 
248;  Brown  t.  Harris,  25  Id.  136;  Forat/ih  ▼.  Rathbone^  34  Id.  408;  Tlhct  ▼. 
YTeelv,  37  Id.  149;  Artcher  y,  Zeh,  5  Hill,  203;  FeUowB  ▼.'  ffeermans,  4  Lena. 
289;  ^aeo^  v.  BumAam,  17  N.  T.  571;  ffeOt  v.  IfolAioe.  2  Bedf.  62;  ffam^ 
t^eUy.  OnirMis  SON.  Y.  Super.  Ct  (4  JoneeftS.) 468;  Outthtgr.  OmUmg,  2» 
Hon,  371.  The  principal  case  is  expUuned  and  dieUngoiahed  on  the  aame 
point  m  Curtia  t.  Smiih^  60  Barb.  13.  In  Downing  t.  McunhaU^  23  How.  Ft.  29^ 
it  Ib  referred  to  as  clearly  holding  that  the  provieions  of  the  reTiaed  statu taa 
mentioned  in  Judge  Cowen's  opinion  aboliah  all  troete  in  real  estate,  except 
thoee  therein  aathoriaed. 

SusporaioN  of  ABsoLcm  OwNisaaiP  of  PsBSOHAXAT.^-Tbe  prindpsl  case 
is  cited  in  .Emmons  v.  Caims,  3  Barb.  245,  to  the  point  that  the  term  "  suspense 
of  absolute  ownership"  applied  to  personalty,  means  the  same  as  "  suspense 
of  the  power  of  aUenatifm,"  applied  to  real^.  The  rule  of  the  statute  thai 
such  suspension  shall  not  exceed  two  Utcb  in  being  is  applied  and  the  princi- 
pal case  cited  in  Jemnmg*  t.  Jenning$f.*!  N.  T.  649;  Tayloe  t.  €kmld^  10  BarK 
398;  EvenU  v.  EveriU,  29  N.  Y.  98,  jmt  Wright*  J.,  dissenting;  and  Mom- 
arque  v.  Bequa,  53  How.  Pr.  439.  In  WiUiama  v.  WiOianu,  8  N.  Y.  S9^ 
Denio,  J.,  refers  with  approval  to  the  opinion  above  expressed  by  Cowen,  J,, 
that  the  provldon  of  the  statutes  as  to  suspenaioD  of  absolute  ownenhip  re> 
lates  only  to  future  and  contingent  intereets  in  peraonalty. 

The  opinion  intimated  by  Mr.  Justice  Cowen,  that  section  63  of  the  New 
York  statute  of  uses  and  trusts  prohibiting  any  person  beneficially  interested 
in  a  trust  for  the  receipt  of  the  rents  and  profits  of  lands  from  assigning  or 
disposing  of  such  interest*  does  not  apply  to  trostB  in  personalty,  is  referred 
to  with  approval  in  ArMld  v.  CfUbert,  5  Barb.  199.  The  case  is  cited  also  oa 
the  same  point  in  Oruger  t.  Oruger,  Id.  250;  S.  C,  4  Edw.  Gh.  622,  and  Seoti 
V.  Nevma,  6  Duer,  676.  In  Orc^  v.  BomteU,  31  N.  Y.  13,  Hogeboom,  J., 
delivering  the  opinion  of  the  majority  of  the  court,  expresses  his  disapproval  of 
the  vie^rs  of  Judge  Cowen  on  this  point,  and  lays  down  the  doctrine  that  the 
interest  of  a  beneficiary  in  a  trust  to  receive  and  apply  the  income  of  pemn- 
alty  to  his  use  is  also  non-assignable.  This  is  dedsxed  to  be  the  settled  rule 
in  Kew  York  ever  since  that  case:  CaimfbeU  v.  Foster,  35  N.  Y.  372;  ^ooie- 
veU  v.  Booaevelt,  6  Hun,  44,  45.  In  BebnosU  v.  O'Brien,  12  N.  Y.  401,  the 
principal  case  is  cited  to  the  point  that  land  held  in  trust  is  inalienable;  and 
in  Ileermcmay.  Bobertaon,  5  N.  Y.  Sup.  Ct  (T.  ft  (X)  601;  a C,  3  Hun,  469^ 
both  Kcme  v.  OoU  and  BebmnU  v.  O'Brien  axe  cited  and  the  latter  case  com- 
mented on  upon  this  point. 

Othsr  foikts  to  which  thx  FBXKcnPAL  OABB  IB  oxxu)  ABB:  That  a  tnisl 
is  necessary  to  accumulate  the  income  of  personalty:  VaU  v.  Vail,  7  Barb. 
237;  as  to  the  jurisdiction  of  equity  over  trusts  created  by  will:  JicUUr  rf 
Foater,  15  Hun,  392;  that  since  the  revised  statutes  there  is  no  distinction  be- 
tween the  limitations  of  real  and  pesMnal  estate;  as  to  the  validity  of  a  power 
given  by  will  to  dispose  of  the  pioceeds  of  certain  property  which  exeentoia 
weie  directed  to  sell:  BUmchard  v.  Blanchard,  6  N.  Y.  Sup.  Ct  (T.  4  O 
667;  S.  C,  4  Hun,  292. 
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Meboein  v.  people  ex  BEL.  Babbt. 

[25  Wkxbux.  64.] 

Faihsb  is  not  Assolutelt  Entitled  to  Custody  of  Minor  Child  upon 
a  writ  of  habeas  corpus  as  against  the  mother,  bat  the  court  may  exerdso 
its  soand  discretion  upon  that  subject.  Per  Walworth,  Chancellor,  and 
Paige,  Senator. 

iMWAWfB  Intbbsst  is  Pasamount  to  Claims  of  both  Pabsnts,  and  is  tho 
principal  consideration  in  determining  on  habeas  corpus  whether  its  cos- 
tody  shall  be  awarded  to  the  father  or  to  the  mother;  if  the  child  is  com- 
petent to  form  a  judgment^  the  court  will  allow  it  to  elect  for  itself;  if 
not,  the  court  will  judge  for  it.    Per  Paige,  Senator. 

I>BIJCATX  AND  SiCKLY  Infant  OF  UNDXB  Threb  Teabs  of  age,  peculiarly 
requiring  its  mother's  care  and  attention,  will  not  on  habeas  corpus  ba 
timnsferred  from  the  mother  to  the  father,  where  the  mother  possesses 
erery  qualification  for  bestowing  the  required  care  and  attention. 

Adjudication  on  Habeas  Cobpus  is  Res  Adjudicata  if  not  reversed  en 
error  or  certiorari,  and  when  pleaded  is  conclusive  upon  the  parties  as  to 
the  matters  determined  thereby,  so  long  as  the  facts  remain  the  same. 

Whole  Pbooxxdinos  on  Former  Adjudication  on  Habeas  Corpus  need 
not  be  given  in  evidence  to  raise  the  question  of  res  adjudieaia  on  a  sub- 
sequent appliostion  for  the  writ  where  such  proceedings  are  set  forth  in 
the  return  and  not  denied.  Per  Walworth^  Chancellor,  and  Paige,  Sena- 
tor. 

CouBT  OF  Chancery  has  Power  to  Qrant  Writ  of  habeas  corpus,  by  the 
common  law,  independently  of  the  statute,  snd  in  granting  such  writ  the 
chancellor  does  not  act  as  a  commissioner  of  the  supreme  court;  hence  the 
writ  is  to  be  sealed  with  the  seal  of  the  court  of  chancery.  Per  Wal- 
worth, Chancellor. 

AOBSEMXNT  BJBTWJIJUI  HuSBAND  AND  WlFE  FOR  FUTURE  SEPARATION  lA  Void, 

but  not  80,  it  seems,  an  agreement,  based  upon  a  present  separation,  and 
providing  for  its  continuance,  and  for  the  custody  of  the  children  in  case 
there  should  be  no  future  reconciliation.  Per  Walworth,  Chancellor, 
and  P^ge,  Senator. 
CtanoBARi  TO  Bbvdew  Proceedings  by  Commissionsbs  under  the  habeas 
corpus  act,  is  not  a  mere  oommon  law  certiorari  to  determine  whether  the 
oflioer  has  kept  within  his  jurisdiction,  but  authorizes  a  review  of  the 
case,  upon  its  merits,  by  the  supreme  court.    Per  Walworth,  Chancellor. 

Ebbob  from  the  supreme  oourt  The  case  was  an  application, 
originally  made  by  Barry,  the  relator,  to  Judge  Inglis,  one  of  the 
judges  of  the  common  pleas  of  New  York  city,  for  a  writ  of 
habeas  corpus  directed  to  Thomas  Meroein,  defendant,  command- 
ing him  to  bring  up  the  body  of  the  relator's  minor  child,  al-> 
leged  to  be  unlawfully  detained  in  the  custody  of  the  said  de* 
f endant.  The  defendant  in  his  return  stated  that  two  previous 
writs  of  habeas  corpus  had  been  sued  out  by  the  relator  to  ob« 
tain  the  custody  of  the  said  child,  but  that  on  a  hearing  on  both 
writs  the  courts  before  which  they  were  returned  refused  to 
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ftward  the  onstody  of  said  child  to  the  relator.  The  return 
set  out  in  full  the  proceedings  on  these  two  former  writs,  and 
the  defendant  annexed  copies  of  the  returns  to  said  formed 
wnts,  and  made  them  part  of  the  present  return.  He  relied 
upon  these  former  proceedings  as  a  bar  to  any  further  proceed- 
ings on  the  present  writ,  and  prayed  that  the  whole  matter 
should  be  adjudged  res  acfjudicata,  and  the  writ  dismissed.  In 
case  the  court  should  not  so  hold,  he  then  returned  the  facts 
under  which  the  child  remained  in  his  house,  and  yerified  by  his 
oath  the  facts  set  forth  in  the  prcTious  returns,  and  insisted  that 
upon  the  facts  and  merits  of  the  case  the  relator  should  not  be 
awarded  the  custody  of  the  child.  There  was  no  demurrer  to 
the  return,  but  the  relator  objected  to  it  as  erasiTe,  and  also 
claimed  that  the  doctrine  of  res  adjudicata  did  not  apply,  but 
the  judge  held  that  the  former  adjudication  was  a  bar  if  no  new 
facts  had  arisen,  but  that  the  return  should  show  that  fact.  It 
was  amended  accordingly,  and  it  was  alleged  that  the  &cts  con- 
tinued the  same  as  at  the  returns  of  the  previous  writs. 

From  the  return  it  appeared  that  the  first  of  the  previous  writs 
referred  to  was  issued  by  the  recorder  cf  the  city  of  New  York, 
on  the  relator's  application,  and  was  directed  to  the  defendant, 
commanding  him  to  produce  the  body  of  the  child  now  in  ques- 
tion, and  that  of  the  relator's  wife,  the  mother  of  the  said  child. 
The  defendant's  return  to  that  writ  set  forth  in  substance  that 
the  relator's  wife  was  the  defendant's  daughter;  that  his 
daughter  and  her  husband,  the  relator,  had  separated  in  April, 
1838,  the  wife  returning  to  her  father's  house,  and  that  on  June 
7, 1838,  a  written  agreement  had  been  entered  into  between  the 
said  husband  and  wife,  and  the  defendant,  setting  forth  that  it 
was  their  mutual  desire  to  have  the  differences  between  husband 
and  wife  amicably  adjusted,  neither  of  them  wishing  a  final 
separation,  and  stipulating  that  the  relator  should  leave  his 
minor  daughter,  the  child  now  in  controversy,  with  his  wife  until 
May  following,  and  if  the  wife  should  then  require  it  should  re- 
linquish to  her  entirely  the  custody  of  said  child.  The  agreement 
further  provided  that  the  relator  should  also  leave  with  his  wife 
their  minor  son,  until  required  to  deliver  him  up  to  the  relator,  and 
that  the  wife  should  then  have  the  option  of  accompanying  him. 
There  was  also  a  provision  for  canceling  the  agreement  by 
mutual  consent  at  any  time.  In  September,  1838,  the  relator 
came  to  New  York  and  proposed  to  his  wife  to  remain  with  her 
there  until  spring,  if  she  would  then  return  with  him  to  Nova 
Scotia,  where  he  proposed  to  reside.  She  refused,  and  he  took  away 
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Bon,  and  saed  out  a  writ  of  habeas  carpus  for  his  daughter. 
Acoompanying  the  return  to  this  first  writ  was  an  affidavit  of  the 
relator's  wife,  relating  the  differences  between  them,  and  accus- 
ing him  of  being  of  a  vindictiye  and  overbearing  disposition,  in- 
temperate and  licentious,  and  cruel  in  his  treatment  of  the  affiant. 
The  recorder,  on  the  hearing,  awarded  the  custody  of  the  child 
to  its  mother  until  it  should  be  changed  by  judicial  decision,  or 
until  there  should  be  a  reconciliation  between  husband  and  wife. 
The  second  writ  sued  out  by  the  relator  a  few  days  after  the 
decision  on  the  first,  was  issued  by  the  chancellor  under  seal  of 
the  court  of  chancery,  again  directing  the  relator  to  produce  the 
body  of  the  relator's  wife  and  that  of  the  said  minor  daughter. 
The  return  thereto  set  forth  the  facts,  and  also  referred  to  the 
return  to  the  previous  writ  and  the  accompanying  affidavit,  copies 
of  which  were  annexed  and  made  part  of  the  return.  It  was 
further  averred  in  the  return  that  the  child  was  at  that  time  only 
nineteen  months  old  and  of  a  delicate  and  sickly  habit,  and  was 
then  actually  ill.  After  a  hearing  of  the  parties  and  their  proofs, 
the  chancellor  decided  that  there  was  no  restraint  of  Mrs.  Bany's 
liberty,  and  also  that  there  was  no  good  reason  then  existing  for 
taking  the  child  from  its  mother.  After  argument  upon  the 
present  writ  and  the  return  thereto,  Judge  Inglis  decided  that 
all  matters  of  difference  between  the  parties  relating  to  this  sub- 
ject up  to  the  time  of  the  chancellor's  decision  must  be  deemed 
res  adjudicaJta,  The  relator  then  produced  evidence  to  show 
that  the  defendant,  together  with  the  relator's  wife,  had  refused 
him  permission  to  visit  his  child  except  at  certain  quarterly  in- 
tervals. The  defendant  produced  evidence  to  show  that  the  re- 
lator's wife  was  of  amiable  temper  and  deportment  and  culti- 
vated mind,  devoted  to  her  child,  and  peculiarly  qualified  to  have 
the  care  and  training  of  it.  The  agreement  of  June  7, 1838, 
was  also  produced  in  evidence.  It  was  also  proved  that  the 
relator  had  declared  his  intention  to  take  the  child  out  of  the 
state.  The  judge  decided  that  there  was  no  unlawful  restraint 
or  imprisonment  of  the  child,  and  dismissed  the  writ.  On  a 
certiorari  from  the  supreme  court.  Judge  Inglis'  decision  was 
reversed,  leaving  the  relator  to  apply  for  another  writ  if  he  saw 
fit.    The  defendant  then  brought  this  writ  of  error. 

J,  W.  Oerard  and  8.  Stevens^  for  the  plaintiff  in  enor. 

John  A.  Barry,  relator,  in  propria  persona. 

Walwobth,  Chancellor.    The  chancellor  did  not  deliver  a 
written  opinion;  but  observed  that  he  would  orally  state  the 
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gioundfl  upon  vdiich  lie  considered  it  bis  duty  to  vote  for  the 
xeveisal  of  jadgment  of  the  sapieme  court,  for  the  afBim- 
ance  of  the  decision  of  Judge  Inglis  to  leave  the  child  in  the 
ease  of  its  mother.    He  said  that  when  this  ease  was  before  him 
npon  habeas  corpus,  in  the  court  of  chancery,  in  the  sommer  of 
1839,  he  had  given  the  reasons  why  he  thought  the  court,  in  the 
ezerdse  of  its  discretion,  ought  not  to  take  the  child  from  tihe 
care  of  its  mother  and  give  it  to  the  relator.    That  the  court  or 
officer  before  whom  the  habeas  corpus  was  returnable  had  some 
discretion  on  the  subject,  did  not  appear  to  be  questioned  at  ibe 
time  alluded  to,  and  he  therefore  did  not  then  examine  that 
point  very  folly.    It  had,  however,  been  argued  at  great  length 
here,  and  the  American  cases  referred  to,  showed  it  to  be  the 
established  law  of  this  country  that  the  court,  or  officer,  was 
authorized  to  exercise  a  discretion,  and  that  the  fiither  was  not 
entitled  to  demand  a  delivery  of  the  child  to  him,  upon  habeas 
corpus,  as  an  absolute  right.    That  this  was  also  the  law  of 
England  at  the  time  of  our  separation  from  the  mother  countiy; 
though,  he  said,  the  decisions  of  the  English  courts,  since  that 
period,  appeared  to  have  gone  back  to  the  principles  of  a  semi- 
barbarous  age,  when  the  wife  was  the  slave  of  the  husband,  be- 
cause he  had  the  physical  power  to  control  her,  and  when  ihe 
will  of  the  strongest  'paxtj  constituted  the  role  of  right.    Thus 
in  De  MmneviU^s  case,  5  East,  220,  the  court  of  king's  bench 
refused  to  interfere,  although  a  brutal  husband  had  torn  a  child 
only  eight  months  old  from  the  breast  of  its  mother,  for  the  mere 
purposeof  coercing  his  wife  to  give  him  thecontrol  of  her  properiy. 
Also  in  SHnner^s  case,  9  J.  B.  Moore,  278,  the  child  was  kept 
from  its  mother  under  the  control  of  her  husband  and  his  mis- 
tress, with  whom  he  .was  living  in  open  adultery;  and  yet  the 
courts  refused  to  interfere  by  habeas  corpus  to  restore  the  child 
to  the  innocent  and  much  injured  wife  and  mother.     In  both  of 
these  cases,  however,  the  child  was  in  the  custody  of  the  father, 
and  it  was  the  mother  who  sued  out  the  writ  to  endeavor  to  in- 
duce the  court  to  take  that  custody  from  him.    But  in  the  sub- 
sequent case  of  OreenhUl,  4  Ad.  &  El.  624,  the  children  were  in 
the  custody  of  their  mother,  and  the  husband,  who  was  living  in 
adultery  with  another  woman,  brought  a  habeas  corpus  and  ob- 
tained an  order  upon  his  wife  to  deliver  up  the  children  to  him, 
and  the  injured  wife  in  that  case,  was  actually  compelled  to  flee 
with  her  children  to  a  foreign  land,  to  obtain  protection  against 
the  inhumanity  and  the  immorality  of  what  was  then  declared 
to  be  the  English  law.     That  it  was  in  reference  to  this  last  case. 
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tiiat  Lord  Denman,  0.  J.,  of  the  court  of  king's  bench,  who 
bad  concurred  in  the  decision,  in  accordance  with  what  he  sap- 
posed  the  recent  cases  had  then  settled  as  hkw,  declared  in  the 
house  of  lords,  that  the  state  of  the  law  on  this  subject,  was 
such  as  to  make  all  the  judges  ashamed  of  it;  and  that  Sergeant 
Talf ourd,  to  his  eyerlasting  honor,  although  he  had  been  the 
•counsel  for  the  husband,  immediatelj  brought  a  bill  into  parlia- 
ment  to  change  the  law,  and  to  restore  the  mother  to  her  natural 
right  to  be  put  upon  an  equality  with  her  husband  in  relation  to 
the  care  and  custody  of  her  children  within  the  age  of  nurture, 
4Uid  finally  succeeded  in  carrying  his  bill  through  both  houses 
of  parliament,  hj  a  laige  majority;  though  it  was  once  defeated 
in  the  house  of  lords. 

The  chancellor  said  he  concurred  in  the  decision  of  Judge 
Inglis,  that  the  principle  of  res  adjudicaia  was  applicable  to  a 
proceeding  upon  habeas  corpus;  and  that  it  could  make  no  differ- 
«ence  in  the  application  of  the  principle,  whether  the  first  writ 
was  returnable  before  a  court  of  record,  or  a  judge  or  commis- 
•eioner  out  of  court,  for  in  neither  case  ought  the  party  suing  out 
the  writ  to  be  permitted  to  proceed  ad  infinUumy  before  the  same 
<sourt,  or  officer,  or  before  another  court  or  officer  having  oon- 
-current  jurisdiction  to  review  the  former  decision,  while  the  facta 
remain  the  same;  but  if  dissatisfied  with  the  first  decision,  should 
appeal  to  a  higher  tribunal.  That  the  habeas  corpus  in  the  pies- 
-ent  case  presented  the  same  question,  except  as  to  the  rea 
xt^judicala,  which  was  presented  upon  the  writ  returnable  before 
himself  at  Saratoga  Springs,  in  1839.  The  previous  writ  issued 
by  the  recorder,  was  directed  both  to  the  wife  and  her  father 
<)ommanding  them  to  bring  up  the  infant  child;  and  both  made 
a  return  to  that  writ  under  oath.  But  in  the  petition  which  was 
4if terwards  presented  to  himself  as  chancellor,  the  husband  com- 
plained that  his  wife,  as  well  as  the  child,  was  restrained  of 
her  liberty  by  the  father-in-law,  and  the  habeas  corpus  there- 
fore directed  Mercein  to  bring  up  both.  That  the  wife,  upon  a 
private  examination,  having  declared  it  was  untrue  that  she  was 
in  any  way  restrained  of  her  liberty  by  her  father,  and  that  she 
was  free  to  go  where  she  pleased,  and  to  take  her  child  with  her. 
The  part  of  the  complaint  as  to  her  illegal  detention  was  dis- 
missed of  course,  and  the  residue  of  the  case  was  disposed  of 
in  the  same  manner  as  if  the  writ  had  directed  the  father-in-law 
to  bring  up  the  child  alone,  as  in  the  subsequent  proceeding 
before  Judge  Inglis. 

The  chancellor  further  stated,  that  the  proceeding  before  him 
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IVES  not  before  him  as  a  commissioner,  but  was  a  proceeding  on 
a  writ  of  habeas  corpus  in  the  court  of  chancery,  as  a  court  of 
record.  That  the  court  of  chancery,  by  the  common  law,  had 
power  to  grant  a  writ  of  habeas  corpus  ad  stibjiciendum,  which 
power  was  not  taken  away,  neither  was  it  intended  to  be  taken 
away  by  the  rerised  statutes;  but  the  power  of  the  court  on  such 
a  writ  was  the  same  as  that  of  any  other  court  or  officer  author* 
ized  to  grant  a  writ  of  habeas  corpus.  That  it  was  not  a  proceed- 
ing on  the  equity  side  of  the  court,  but  on  the  common  law  side, 
and  it  was  regulated  by  the  provisions  of  the  revised  statutes  on 
the  subject;  and  that  the  order  of  the  court  upon  such  a  writ, 
when  issued  by  the  chancellor,  would  have  the  same  effect  as 
the  decision  of  the  supreme  court  upon  a  similar  writ,  return- 
able in  that  court.  That  where  a  habeas  corpus  is  issued  by  a 
commissioner  or  judge  out  of  court,  it  must  be  tmder  the  seal  of 
the  supreme  court;  but  when  issued  by  the  chancellor  it  was 
issued  by  a  court  of  record,  which  was  always  open,  and  must 
be  tmder  the  seal  of  the  court  of  chancery;  and  that  by  referring 
to  the  error  book  in  this  case,  it  would  be  seen  that  the  writ 
issued  by  him  was  under  the  seal  of  his  court,  and  was  made  re- 
turnable "  before  the  chancellor  in  the  court  of  chancery."  The 
final  order  made  upon  the  return  to  that  writ  was,  therefore, 
properly  entered  with  the  register  of  the  court  and  became  a 
matter  of  record. 

The  chancellor  further  observed,  that  the  supreme  court,  in 
supposing  that  the  whole  record  should  have  been  produced  in 
evidence  in  order  to  raise  the  question  of  res  acyudicata,  evi- 
dently overlooked  the  fact  that  this  point  arose  upon  the  validity 
of  the  return  as  a  pleading;  and  was  not  a  question  of  evidence. 
13iat  the  return  of  Mercein  stated  the  issuing  of  the  former  writ, 
and  the  whole  proceedings  thereon;  and  this  part  of  the  return 
was  not  put  in  issue  by  an  affidavit  denying  its  truth,  or  other 
wise.  That  Judge  Inglis,  therefore,  was  not  called  upon  to  ex- 
amine as  to  the  truth  of  the  return,  but  merely  to  decide  the 
question  as  to  the  effect  of  the  previous  proceedings  upon  the 
supposition  that  they  had  taken  place  as  stated  in  the  return, 
and  sworn  to  by  the  party  making  making  it.  That  if  the  pros- 
ecutor wished  to  question  the  truth  of  the  allegations  upon  which 
the  decision  of  the  judge  was  based,  he  should'have  denied  the 
fact  that  such  proceedings  had  ever  taken  place. 

The  chancellor  further  observed,  that  the  judge  was  right  in 
refusing  to  take  the  child  from  its  mother,  as  no  new  fact  had 
occurred  subsequent  to  the  decision  on  the  former  writ,  which 
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had  altered  the  state  of  the  case,  or  the  relatiye  claims  of  the 
parents  to  the  custody  of  the  child  in  any  material  respect; 
and  that  independent  of  the  question  of  res  adjudioaia^  the  facts 
were  saoh  as  to  render  the  decision  of  the  judge  to  leave  the 
child  in  the  custody  of  the  mother  a  proper  exercise  of  discre- 
tion under  the  circumstances  of  the  case. 

The  chancellor  further  remarked  that  his  views  as  to  the  effect 
of  the  agreement  between  the  relator  and  his  wife  in  relation  to 
the  custody  of  the  child,  in  case  of  their  continuing  to  live 
separate,  had  been  altered  by  the  new  lights  which  had  been 
thrown  on  that  subject  during  the  argument  in  this  court. 
That  when  the  case  was  before  him,  he  had  considered  the 
agreement  as  one  which  contemplated  and  provided  for  the  care 
of  a  future  separation  merely,  having  overlooked  the  fact  that 
the  parties  were  then  actually  separated,  and  that  they  had 
been  so  from  the  time  of  the  receipt  of  the  relator's  letter  repu- 
diating his  wife.  That  he  was  now  satisfied  the  agreement  was 
not  void,  upon  the  ground  that  it  was  an  agreement  which 
contemplated  a  future  separation  merely;  that  it  evidently  was 
based  upon  an  actual  separation  existing  at  the  time  such  agree- 
ment was  made,  and  provided  for  the  continuance  of  such  sepa- 
ration, and  the  custody  and  care  of  the  children,  if  it  should 
unfortunately  happen  that  the  existing  difficulties  could  not  be 
reconciled  so  as  to  put  an  end  to  the  separation  at  a  future  day, 
although  the  agreement  upon  its  face  contemplated  the  pos- 
sibility of  such  future  reconciliation.  That  our  laws  had,  to  a 
limited  extent,  recognized  the  validity  of  agreements  founded 
upon  a  present  separation  between  husband  and  wife,  where  the 
parties  could  not  live  together  in  peace.  But  that  no  agree- 
ment which  derogated  from  the  matrimonial  rights  of  either 
party  was  valid  while  they  continued  to  cohabit  together;  and 
such  agreements  when  founded  upon  actual  separation,  were  of 
course  rescinded  when  the  parties  became  so  far  reconciled  as 
again  to  live  together.  That  the  object  of  having  a  trustee  for 
the  wife,  in  an  agreement  for  a  separation,  was  to  enable  the 
trustee  to  enforce  the  agreement  by  suit,  as  the  wife  could  not 
bring  a  suit  in  her  own  name  ui>on  such  an  agreement.  That 
the  Case  of  Mary  Meadt  dted  from  the  first  volume  of  Burrows' 
reports,^  by  the  counsel  for  the  plaintiff  in  error,  seemed  to  be 
an  authority  for  saying  that  the  court,  upon  habeas  corpus,  would 
take  notice  of  an  agreement  founded  upon  an  actual  separation, 
as  controlling  the  marital  rights  of  the  husband;  and  that  the 
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fDneiple  at  thai  derision  was  equally  applicable  to  the  a^jzee- 
»ent  auide  in  tiiis  ease,  to  leUnqoish  to  the  wife  the  sole  eaie 
sod  eselnsive  custody  of  the  child  during  the  oantmnaaioe  of 
<0iich  sopocation,  so  far  at  least  as  to  authorize  the  court  upon 
kabBOB  oorpuB,  to  refuse  to  taiae  the  child  from  her,  oantrazy  to 
such  agreement. 

The  ohanoellor  also  said  that  he  thought  the  siqneme  court 
'CEied  in  supposing  that  the  eertiomxi  allowed  by  the  provisions 
id  the  revised  statutes  to  review  the  proceedings  by  eommis- 
ttoners  under  the  habeas  carpus  act,  was  a  mere  oommon  law 
certiorari,  in  which  the  court  was  only  authorized  to  see  that  the 
fudge  or  offioer  had  kept  within  his  jurisdiction.  He  said  the 
statute  evidently  contemplated  a  review  of  the  case  upon  its 
snenis  l^  the  supreme  court,  and  that  if  tiie  justioes  d  that 
■court  found  that  the  judge,  or  other  officer,  had  erred,  tbej 
should  not  only  set  aside  the  erroneous  proceedings  but  should 
eoneeot  the  enx>r  by  proceeding  to  make  such  a  f  onnal  decision 
in  the  case  as  he  should  have  made,  without  compelling  either 
party  to  commenoe<fe  now  upon  anew  writ  of  habeasoorpus;  and 
that«  therefore,  if  Judge  Inglis,  upon  the  facts  before  him,  was 
light  in  leaving  the  child  in  the  custody  of  the  mother,  his  de- 
cision should  have  been  affirmed;  but  if  he  was  wrong,  the 
supreme  eouii  should  not  only  have  reversed  his  decision,  but 
should  also  have  proceeded  to  make  a  final  dispoEtition  of  the 
custody  of  the  child,  or  at  least  should  have  remitted  the  pn>- 
ceedipgB  to  the  judge,  vnth  directions  to  proceed  to  a  final 
decision  of  the  case  upon  the  merits,  in  accordance  with  the 
principles  ^idiich  the  supreme  court  had  settled  upon  the  certio- 
rari. He,  therefore,  thought  the  awarding  of  a  new  writ  of 
iutbeas  corpus,  returnable  before  another  officer,  was  an  enone- 
ous  proceeding  under  the  provisions  of  the  revised  statutes. 

Paiob,  Senator.  The  facts  of  this  case  show  that  no  such 
difficulty  exists  as  is  supposed  fay  the  learned  judge  who  deliv- 
ered the  opinion  of  the  supreme  court,  in  relation  to  receiving 
as  evidence  the  two  affidavits  of  Mrs.  Barry  annexed  to  the 
returns  to  the  writs  of  habeas  corpus,  returnable  before  the 
recorder  and  the  chancellor,  as  these  affidavits  and  the  laets 
therein  contained  are  expressly  made  by  the  defendant  below  a 
component  part  of  his  return.  They  are  to  be  coneddered 
therefore  as  a  part  of  the  return,  and  consequently  as  a  pait  of 
the  record. 

•    It  will  be  observed  also  that  the  relator  interposed  no  daoial 
under  oath  of  any  of  the  material  facts  set  forth  in  the  retom, 
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as  anthozized  by  the  revised  statates,  2d  toL,  p.  471,  aeo.  60, 
3d  ed.  The  consequence  of  this  omission  is  an  admission  at  all 
the  &ct8  set  forth  therein,  indadingp  those  contained  in.  the  two 
affidavits  of  Mrs.  Bany.  At  common  law  the  return  to  a  habeoM 
corpus  proves  itself  and  can  not  be  contradiGted:  Bac.  Abr., 
Habeas  Corpus,  B,  Id.  The  revised  statutes  authoriae  it  to  be 
ccmtradicted  by  a  denial  under  oath.  But  this  denial  the  re- 
lator did  not  think  proper  to  make.  The  result  is,  he  admits 
all  the  facts  set  forth  in  the  return  to  be  true.  He  did  not  join 
issue  thereon;  but  placed  himself  upon  the  insufficiency  of  the 
facts  in  the  return  to  justify  the  detention  of  his  infant  daughter, 
in  like  manner  as  if  he  had  demurred  to  the  same.  And  inas- 
much as  the  relator  omitted  to  make  any  new  allegations  under 
oath,  as  authorized  by  the  revised  statutes,  he  was  not  entitled 
to  offer  or  introduce  any  evidence  before  the  judge.  This  view 
of  the  case  disposes  of  the  objection  (deemed  so  important  by 
Mr.  Justice  Bronson)  that  the  petitions  for  the  habeas  corpus 
and  the  other  papers  before  the  recorder  and  the  chancellor,, 
vrere  not  given  in  eyidence  before  Judge  Inglis.  These  pro- 
ceedings are  all  set  forth  in  the  return  of  the  defendant  below; 
and  the  return  being  admitted  to  be  true,  no  eyidence  whateTer 
of  any  of  these  proceedings  was  necessary. 

Again:  If  the  habeas  corpus,  issued  by  Judge  Inglis,  was,  as 
Mr.  Justice  Bronson  asserts,  a  common  law  habeas  corpus j  and 
the  proceedings  were  consequently  removed  to  the  supreme 
court  by  a  common  law  certiorari,  which  only  removed  the  re- 
cord, the  consequence  supposed  by  the  learned  judge  did  not 
follow,  viz. :  that  the  record  showed  no  reasons  for  continuing 
the  restraint^  as  the  return,  which  forms  a  part  of  the  record,, 
embraces  all  the  facia  contained  in  the  two  affidavits  of  Mrs. 
Bany  (a  fact  not  adverted  to  by  the  learned  judge),  which  it  is 
insisted  by  the  defendant  below,  show  good  reasons  for  the  de- 
tention of  the  infant  by  its  mother;  and  if  the  certiorari  was  a 
common  law  certiorari,  as  held  by  the  supreme  court,  then  cer- 
tainly, according  to  the  doctrine  of  that  court,  it  was  not  compe- 
tent for  it  to  reverse  the  decision  of  Judge  Inglis — as  the  record 
shows  no  excess  of  jurisdiction,  or  irregularity  of  proceedings, 
and  no  error  in  deciding  a  mere  question  of  law  arising  on  tiie 
face  of  the  record.  The  decision  of  Judge  Inglis  upon  tiie  ques- 
tion of  restraint  or  no  restraint,  was  a  decision  upon  the  facts, 
which  the  supreme  court  could  not  review  upon  a  common  law 
certioxazi;  nor  even,  according  to  the  opinion  of  Ifr.  Justice 
Bronson,  upon  a  statute  certiorari. 
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But  independent  of  these  considerations,  in  my  judgment,  Um 
decisions  of  Judge  Inglis  were  correct,  both  upon  the  questions 
of  res  adjudioala  and  upon  the  merits.  The  proceedings  before 
the  chancellor,  and  the  order  made  by  him,  were  between  the 
same  persons  who  were  parties  to  the  controyersy  before  Judge 
Inglis,  and  were  in  relation  to  the  same  subject-matter  sought 
to  be  retried  before  that  judge.  This  being  so,  according  to 
adjudged  cases,  the  proceedings  before  the  chancellor  were  a  bar 
to  any  re-investigation  of  any  matters  which  occurred  previous 
to  the  date  of  his  final  order.  Such  tmhappy  controversies  as 
these  may  endure  until  the  entire  impoverishment  or  the  death  of 
the  parties,  renders  their  farther  continuance  impracticable.  If 
a  final  adjudication  upon  a  habeas  corpus  is  not  to  be  deemed 
res  adjudicaia^  the  consequences  will  be  lamentable.  This 
favored  vnit  will  become  an  engine  of  oppression,  instead  of  the 
writ  of  liberty. 

An  examination  of  the  cases  on  this  subject  will  show  that  the 
general  rule  laid  down  by  Chief  Justice  De  Oray,  in  the  case  of 
Dwchess  of  Kingston^  11  State  Trials,  261,  as  to  the  conclusive- 
ness of  a  judgment  of  concurrent  or  exclusive  jurisdiction  upon 
the  same  matters  between  the  same  parties,  is  applicable  to  all 
final  adjudications  upon  a  habeas  corpus:  1  Ph.  Ev.  321,  333;  3 
Cow.  127;*  3  Wend.  38;*  1  Stark.  Ev.  206;  Stra.  681,-»  Doug.  407.* 
7  T.  E.  367 ;»  2  Bl.  1174;^  1  Eidgeway,  43;  2  Cow.  &  Hill's  notes 
to  Ph.  Ev.  825;  Yaies  y.  People,  6  Johns.  337;  7  T.  R.  451;'  1 
East,  537."  I  think  the  following  rule  will  be  found  sustained 
by  the  cases,  viz. :  wherever  a  final  adjudication  of  an  inferior 
court  of  record,  or  of  an  inferior  court  not  of  record,  or  of  per- 
sons invested  with  power  to  decide  on  the  property  and  lightB 
of  the  citizen,  is  examinable  by  the  supreme  court,  upon  a  writ 
of  error  or  a  certiorari — ^in  every  such  case,  such  final  adjudica- 
cation  may  be  pleaded  as  res  adjudicata,  and  is  conclusive  upon 
the  parties  in  all  future  controversies  relating  to  the  same  mat- 
ter: Tidd's  Pr.  1051,  1138;  2  Cai.  182;»  20  Johns.  80." 

It  is  insisted  on  the  part  of  the  plaintiff  in  error,  that  the  agree- 
ment of  the  date  of  the  seventh  of  June,  1838,  entered  into  be- 
tween Mr.  and  Mrs.  Barry,  was  a  renunciation  by  Barry  of  his 
marital  rights,  or  at  least  was  a  cession  to  Mrs.  Barry,  for  all 

future  time,  of  the  custody  of  the  infant  daughter  of  the  relator. 
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By  that  instrument,  Bany  agrees  to  relinquish  to  his  wife  all  his 
light  to  the  daughter,  if  she  should  require  it.  Agreements  for 
a  present  separation  between  husband  and  wife  are  valid;  other- 
wise as  to  agreements  for  a  future  separation:  3  Paige's  Ch.  483;' 
8  Johns.  72;*  2  Wend.  422.'  In  Bex  v.  Mary  Mead,  1  Burr.  542 
(1758),  which  was  a  habeas  corpus  to  bring  up  the  wife  of  John 
Wilkes,  the  return  set  forth  that  her  husband  (having  used  her 
ill),  in  consideration  of  a  large  sum  paid  him  out  of  her  separate 
estate,  consented  to  her  living  separate  from  him,  and  entered 
into  articles  of  separation,  and  covenanted  therein  not  to  disturb 
her  or  any  person  with  whom  she  should  live;  that  she  lived  with 
her  mother  at  her  own  earnest  desire,  and  that  the  habeas  corpus 
was  taken  out  with  the  view  of  seizing  her  by  force.  It  was 
held  by  the  court  that  this  agreement  was  a  formal  renunciation 
by  the  husband  of  his  marital  right  to  seize  his  wife,  or  to 
force  her  to  live  with  him.  A  similar  decision  was  made  in  Bex 
V.  lAOer,  1  Stra.  478  (1722).  In  the  MaJUer  of  McDawles,  8 
Johns.  328,  where  the  &ther  of  an  infant,  and  the  master, 
executed  indentures  of  apprenticeship,  which  were  not  bind- 
ing on  the  in&nt,  it  was  held  that  the  father  was  never- 
theless bound,  and  that  the  infant  could  alone  take  advan* 
tage  of  the  defect  in  the  indenture;  and  being  brought  up 
on  an  habeas  corpus  sued  out  by  the  father,  the  court  re- 
fused to  deliver  him  to  the  father,  but  gave  him  i>ermission 
to  go  where  he  pleased.  Upon  the  authority  of  those  cases, 
I  am  strongly  inclined  to  the  opinion  that  the  agreement 
entered  into  between  Bany  and  his  wife,  was  in  equity  a  cession 
by  him  to  her  of  the  custody  of  his  in&nt  daughter.  But  lay- 
ing this  agreement  out  of  the  question,  in  my  opinion,  the  mother* 
under  the  facts  and  circumstances  of  this  case,  ought  to  be  al- 
lowed to  retain  the  custody  of  the  daughter. 

The  father's  right  to  his  child  is  not  absolute  and  inalienable. 
In  those  American  cases  which  uphold  to  the  greatest  extent  the 
right  of  the  father,  it  is  conceded  that  it  may  be  lost  by  his  ill 
usage,  immoral  principles  or  habits,  or  by  his  inability  to  pro- 
vide for  his  children.  But  the  great  principle  which  runs 
through  nearly  all  the  American  and  the  earlier  English  cases,  is 
that  which  is  stated  by  Thompson,  C.  J.,  in  the  Matter  of  Wal- 
dton,  13  Johns.  418,  when  speaking  of  the  custody  of  the  infant, 
in  the  case  of  the  claim  by  the  &ther,  to  such  custody,  viz. : 
''It  is  the  benefit  and  welfare  of  the  infant  to  which  the 
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attention  of  the  court  ought  prindpaUj  to  be  diiected."  As  a. 
neoeaoizy  result  of  this  pzinciple,  it  follows  that  the  custody  of 
infant  children  must  always  be  rognlated  by  judidal  discretion^ 
exercised  in  zeference  to  tiiieir  best  interests.  Wheze  an  infant 
is  brought  up  on  habeas  corpus,  the  court  will  not  decide  upon 
the  right  of  guardianship,  and  if  there  is  no  improper  restzaint, 
the  court  will  not  deliver  oyer  the  infant  to  the  custody  of  an- 
other. If  the  in&nt  is  competent  to  form  a  judgment  and  de- 
clare his  election,  the  couirt  will  after  examination  allow  him  to 
go  where  he  pleases,  otherwise  will  exercise  its  judgment  for 
him;  and  this  judgment  is  to  be  exercised  (being  in  lien  of  the 
judgment  of  the  infant)  with  reference  to  the  interest  and  wel* 
fare  of  the  infant:  Matter  of  WoUstoneorqfi,  4t  Johns.  Ch.  80; 
Matter  o/MsDoudes,  8  Johns.  828;  Motor  of  Wdldrcn,  13  Johns. 
418. 

The  interest  of  the  infant  is  deemed  paramount  to  the  claims 
of  both  parents.  This  is  the  predominant  question  which  is  to 
be  considered  by  the  court  or  tribunal  before  whom  the  infant  is 
brought.  The  rights  of  the  parents  must  in  all  cases  yield  to 
the  interests  and  welfare  of  the  infant.  These  principles  were 
recognized  and  adjudged  as  a  part  of  the  law  of  this  state,  in 
the  cases  last  referred  to.  And  if  the  cases  of  The  People  y. 
Chegaray,  18  Wend.  640,  and  of  Uickeraon,  19  Id.  16,  conflict 
with  these  authorities,  th^  are  in  my  judgment,  to  the  extent  of 
such  conflict,  a  departure  from  the  law  as  established  in  this 
state.  But  eyen  in  the  case  of  Nickerson,  reHed  on  by  the  rela- 
tor. Nelson,  0.  J.,  admits  the  general  rule  aboye  si»ted.  He 
says:  **  Nothing  appears  to  show  that  the  father  is  not  a  fit  and 
proper  person  to  haye  the  care  and  education  of  his  child,  or 
that  it  would  be  for  the  interest  of  the  child  i>ecuniarily  or 
otherwise,  to  commit  its  custody  to  the  mother.''  It  will  be 
found  that  in  a  great  yariely  of  cases,  courts  haye,  in  the  exer- 
cise of  a  judicial  discretion  as  to  the  custody  of  infant  children, 
committed  them  to  the  custody  of  the  mother,  or  of  some  third 
person,  notwithstanding  and  in  oppositian  to  the  claims  of  the 
father  to  such  custody:  CommonweaUh  y.  Addicks,  5  Binn.  620;  8 
Mason,  482;^  6  Oreenl.  462;'  4  Johns.  Oh.  80,^  8  Johns.  253;*  13 
Id.  418;^  the  late  case  of  the  Gommomoeailih  ex  reL  lyHauteviOe 
y.  Sears  et  al.,  in  the  court  of  general  sessions  in  Philadelphia. 

By  the  law  of  nature,  the  father  has  no  paramount  right  to 
the  custody  of  his  child.    By  that  law  the  wife  and  child  aie 

1.  UnUtdStatmr.  Ormn,  a.  StaUr.  amUX;  8.  0.90 Am. Dm. 89i. 

t.  Bmpart4  Wottttoneerafi,     L,  MeMtr  ^f  McDomlu,  8  Jotal.  838.      6.  B»part€  WdUnm, 
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equal  to  the  huslxuid  and  father;  bat  inferior  and  snbjeet  to 
their  sorereign.  The  head  of  a  family,  in  his  character  of  hna- 
band  and  father,  has  no  anthoritj  over  his  "vrife  and  children; 
but  in  his  character  of  soyereign  he  has.  On  the  establishment 
of  dyil  sodetieSy  the  power  of  the  chief  of  a  family  as  sovereign, 
passes  to  the  chief  or  goyemment  of  the  nation.  And  the  chief 
or  magistrate  of  the  nation  not  possessing  the  requisite  knowledge 
necessary  to  a  judicious  discharge  of  the  duties  of  guardianship 
and  education  of  children,  such  portion  of  the  soyereign  power 
as  rehites  to  the  discharge  of  these  duties,  is  transferred  to  the 
parents,  subject  to  such  restrictions  and  limitations  as  the  soy- 
ereign power  of  the  nation  think  proper  to  prescribe.  There  is 
no  parental  authority  independent- of  the  supreme  power  of  the 
state.  But  the  former  is  derived  altogether  from  the  latter.  In 
the  civil  state  there  is  no  inequality  between  the  father  and 
mother.  Ordinarily  a  child,  during  infancy,  is  entirely  under 
the  discipline  of  its  mother;  and  very  frequentiy  wives  dischar^gie 
the  duty  of  education  of  their  children  better  than  the  husbands: 
De  Felice,  Lectures  on  Natural  Bights,  lecture  30. 

It  seems  then,  that  by  the  law  of  nature,  the  father  has  no 
paramount  inalienable  right  to  the  custody  of  his  child.  And 
the  civil  or  municipal  law  in  setting  bounds  to  his  parental  au* 
thority,  and  in  entirely  or  partially  depriving  him  of  it  in  cases 
where  the  interests  and  welfare  of  his  child  require  it,  does  not 
come  in  conflict  with  or  subvert  any  of  the  principles  of  the 
natural  law.  The  moment  the  child  is  bom,  it  owes  allegiance 
to  the  government  of  the  country  of  its  birth,  and  is  entiUed  to 
the  protection  of  that  government.  And  such  government  is 
obligated  by  its  duty  of  protection,  to  consult  the  welfare,  comfort, 
and  interests  of  such  child  in  regulating  its  custody  during  the 
period  of  its  minority.  By  the  civil  code  of  Austria,  where  hus» 
band  and  wife  are  separated,  and  can  not  agree  which  shall  have 
the  charge  of  the  education  of  the  children,  the  mother  has  the 
custody  of  males  tmtil  they,  arrive  at  the  full  age  of  four  years, 
and  of  females  until  the  full  age  of  seven  years. 

The  law  of  England  at  the  time  of  the  American  revolution, 
and  even  until  after  the  year  1800,  in  relation  to  the  custody  of 
infant  children,  was  the  same  as  I  understand  it  to  be  in  this 
state.  In  Bex  v.  Smith,  2  Stra.  982  (1735),  a  boy  of  thirteen  or 
sixteen  years  old,  in  the  custody  of  his  aunt,  was  brought  up  on 
a  habea$  corpus  sued  out  by  his  father.  It  was  held  by  the  court, 
that  they  could  only  deliver  the  boy  out  of  the  custody  of  his 
aunt,  and  inform  him  he  was  at  liberty  to  go  where  he  pleased; 
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and  the  boy  chose  to  remain  with  his  aunt.    In  the  case  of  £ec 
T.  Delavd,  3  Burr.  1434,  decided  in  1763,  Lord  Mansfield  held 
"  that  in  cases  of  writs  of  habeas  corpus  directed  to  bring  up 
infants,  the  court  is  bound  ex  debUo  justitice,  to  set  the  infant 
free  from  an  improper  restraint;  but  they  are  not  bound  to  de- 
liyer  them  over  to  anybody,  nor  to  give  them  any  privilege.    This 
must  be  left  to  their  discretion,  according  to  the  circumstances 
that  shall  appear  before  them."    And  in  Blisset's  case,  Loft,  748 
(1774),  Lord  Mansfield  says:  ''  If  the  parties  disagree,  the  court 
will  do  what  shall  appear  best  for  the  child."    It  was  not  until 
1804,  in  the  case  of  The  King  v.  De  ManneviUe,  5  East,  221,  that 
the  decisions  in  England  took  a  direction  in  favor  of  establish- 
ing the  paramount  right  of  the  father  to  the  custody  of  his  in- 
fant, in  cases  where  tiie  interest  and  wel&re  of  the  infant  called 
upon  the  court  to  commit  it  to  the  custody  of  the  mother.  This 
case  was  followed  by  those  of  Ex  parte  Skinner,  9  J.  B.  Moore, 
278;  of  McCleUan,  1  Dow.  Prac.  Cas.  81;  of  BaU  v.  BaU,  2  Sim. 
85;  of  The  King  v.  GreenhiU,  4  Ad.  &  El.  614,  decided  in  1836, 
by  the  court  of  king's  bench. 

To  show  how  far  these  cases  have  gone,  I  refer  to  the  speech 
of  Lord  Lyndhurst  in  the  house  of  lords  on  the  thirtieth  of 
July,  1838,  on  the  bill  in  relation  to  the  custody  of  in&nts, 
vol.  44  Pari.  Debates,  3  series,  p.  774;  he  says:  "  As  the  law 
now  stood,  the  father  of  a  child  bom  in  lawful  wedlock  was 
entitled  to  the  entire  and  absolute  control  and  custody  of  that 
child,  and  to  exclude  from  any  share  in  that  control  and  custody 
the  mother  of  that  child.  The  mother  might  be  the  most  virtuous 
woman  that  ever  lived,  amiable  in  her  manners,  fond  and  at- 
tached to  her  children;  the  father,  on  the  other  hand,  might  be 
profligate  in  character,  brutal  in  manner,  living  in  adultery,  and 
yet  would  have  the  right,  under  the  existing  law,  to  the  custody  of 
the  children  of  his  marriage,  to  the  exclusion  of  even  access  to 
them  of  his  wife,  their  mother."  Lord  Denman,  the  chief  justice 
of  the  queen's  bench,  in  a  speech  on  the  same  subject  in  the  house 
of  lords,  on  the  eighteenth  of  July,  1839,  vol.  49  Pari.  Debates, 
p.  494,  says:  "  In  the  case  of  The  King  v.  OreenMU,  which  had 
been  decided  in  1836,  before  himself  and  the  other  judges  of 
the  king's  bench,  he  believed  that  there  was  not  one  judge  who 
had  not  felt  ashamed  of  the  state  of  the  law,  and  tiiat  it  was 
such  as  to  render  it  odious  in  the  eyes  of  the  country.  The 
effect  in  that  case  was  to  enable  the  father  to  take  his  children 
from  his  young  and  blameless  wife,  and  place  them  in  the  change 
of  a  woman  with  whom  he  then  cohabited."    If  such  was  the 
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state  of  the  'Wyigliali  law,  Lord  Denman  might  well  say  he  was 
ashamed  of  it,  and  that  it  was  odious  in  the  eyes  of  the  country. 
This  state  has  never  been  disgraced  by  laws  so  subversive  of  the 
welfare  of  in&nt  children,  of  the  rights  of  mothers,  and  of  the 
morals  of  the  people.  In  1839,  through  the  untiring  and  praise- 
worthy exertions  of  Sergeant  Talfourd,  the  British  parliament 
modified  the  relation  to  the  custody  of  infants,  by  an  act  which 
authorizes  the  lord  chancellor  and  master  of  the  rolls  to  make  an 
order  for  the  access  of  the  mother  to  her  infant  children,  and  if 
the  infant  be  within  the  age  of  seven  years,  to  make  an  order 
that  it  be  delivered  to  and  remain  in  the  custody  of  the  mother 
until  attaining  such  age. 

XTi>on  a  review  of  all  the  authorities  binding  upon  the  courts 
of  this  state,  I  have  come  to  the  undoubting  conclusion,  that 
the  right  of  the  father  to  the  custody  of  his  child  is  not  absolute, 
and  that  such  custody  is  referable  to  its  interest  and  welfare, 
and  is  to  be  selected  by  the  court  in  the  exercise  of  a  sound 
judicial  discretion,  irrespective  of  the  claims  of  either  parent. 
This  conclusion  I  believe  is  warranted  by  the  law  of  this  state, 
as  well  as  by  the  law  of  nature.  A  sense  of  parental  duty  ought 
ever  to  withhold  a  parent  from  pressing  his  or  her  claims  to  the 
custody  of  a  child,  whenever  the  true  interests  of  such  child 
forbid  it;  and  whenever  this  parental  obligation  fails  to  influence 
the  conduct  of  the  parent,  it  is  fortunate  that  the  enlightened 
principles  of  our  law  authorize  our  courts  to  interpose  in  behalf 
of  the  child.  If  then  a  judicial  discretion  is  to  be  exercised  in 
relation  to  the  welfare,  comfort,  and  interest  of  the  in&nt,  as 
connected  with  her  custody,  was  this  discretion  improperly  ex- 
ercised in  this  case  by  Judge  Inglis?  The  infant  was  under 
three  years  of  age;  was  delicate  and  sickly,  requiring  peculiarly 
a  mother's  care  and  attention.  The  mother  possessed  every 
qualification  to  bestow  this  care  and  attention.  Ought  the 
judge  to  have  delivered  this  infant,  under  such  circumstances, 
over  to  the  father,  or  to  have  allowed  it  to  remain  in  the  custody 
of  the  mother  f  I  confess  I  have  no  hesitation  in  saying  that  I  en- 
tirely concur  in  the  position  of  the  chancellor,  viz. :  that  all  other 
things  being  equal,  the  mother  is  the  most  proper  person  to  be 
intrusted  with  the  custody  of  a  child  of  this  tender  age.  He 
says:  *'  The  law  of  nature  has  given  to  her  an  attachment  for  her 
infant  offspring  which  no  other  relative  will  be  likely  to  possess 
in  an  equal  degree.  And  where  no  sufficient  reasons  exist  for 
depriving  her  of  the  care  and  nurture  of  her  child,  it  would  not 


668  Meecein  V,  People.  [New  York, 

be  a  proper  exercise  of  discretion  in  any  cou^  to  violate  the  lair 
of  nature  in  this  respect." 

I  am,  therefore,  in  favor  of  reversing  the  judgment  of  the 
supreme  conrt. 

On  the  question  being  put>  shall  this  judgment  be  levezsedt 
nineteen  members  of  the  court  answered  in  the  affirmative^  and 
three  in  the  negative.  The  members  answering  in  the  negative 
were:    The  president  of  the  s^iate,  and  Senators  Boor  and 


A.  resolution  was  then  adopted,  that  in  the  opinion  of  the 
court  the  decision  of  Judge  Inglis  upon  the  question  of  res  adr 
judicata  was  correct,  and  in  conformity  to  law. 

Whereupon  a  rule  was  entered  reversing  the  judgment  of  th» 
supreme  court,  and  afiSxming  the  decision  of  Judge  Inglis;  ia 
which  rule  was  incorporated  the  resolution  adopted  as  above. 


CnsTODT  OF  CHUiD  ON  Habxas  Gobfus:  See  Stait  v.  Smithy  20  Am.  Deo* 
324,  in  the  note  to  which  this  snbjeot  is  discussed,  and  the  anthorities,  in* 
"olnding  the  principal  case,  reviewed.  See  also  Matter  o/KoUman,  27  Id.  390. 
The  principle  laid  down  in  the  foregoing  decision,  that  on  a  writ  of  habeas 
eorpua  to  obtain  the  custody  of  a  minor  ohild,  the  welfam  ol  the  child  is  til* 
panunount  consideration,  is  approved  in  Dumaut  v.  Qwynne^  10  Allan,  271;. 
People  V.  Kling,  6  Barb.  369.  In  People  v.  Olmstead,  27  Id.  14,  and  People  v. 
Cooper,  8  How.  Pr.  293,  howeyer,  the  opinion  of  Bronson,  J.,  in  the  coari 
below,  in  the  principal  case,  is  referred  to  with  approval  on  this  point,  and 
it  is  held  that  the  father's  ri/{ht  to  the  cnstodj  of  his  minor  child  is  pan^ 
mount  to  any  stranger's,  and  even  to  the  mother's,  naless  a  separation  haa 
occurred  through  his  fault,  or  there  is  some  imputation  upon  his  character  or 
qualifications  for  the  dischai^ge  of  his  parental  duties.  So  in  HewiU  ▼.  Loag^ 
79  m.  419,  per  Breese,  C.  J.,  who  further  approTos  Judge  Bronson's  opinion 
that  alienage  constitutes  no  disqualification.  The  dootrine  that  the  father^ 
right  to  the  custody  of  his  child  is,  in  general,  paramount  to  that  of  th» 
mother,  was  affirmed  by  the  supreme  court  in  People  v.  Meroein,  3  Hill,  399, 
which  was  a  fourth  application  by  the  father  to  obtain  the  custody  of  the 
child  in  question  in  the  principal  case.  In  that  case  the  father  was  success- 
ful, the  court  holding  tluit  the  sole  ground  upon  which  the  previous  decisio* 
of  the  supreme  court  was  reversed  was  that  of  res  adjudioaia^  axid  that  that 
objection  was  obviated  by  a  material  change  in  the  facts  after  the  former  de^ 
cision.  To  the  point  that  on  haJbeae  corpus  by  a  parent  to  obtain  the  custody 
of  his  minor  child,  the  court  has  power,  not  merely  to  terminate  the  unlaw* 
f  ul  restraint,  if  any,  but  also  to  order  the  child  ddivered  to  the  parent,  tli» 
decision  in  the  principal  case  in  the  court  bekw  is  reCened  to  with  i4>praval, 
in  People  v.  Soke,  39  Barb.  310,  but  is  disapproved  in  People  v.  ParUr^  1 
Duer,  723. 

CONTRACIS    OF    VOLUKTABY    SePABATIOX  OF    H(7SBAND    AKD    WiFX:     See 

Jlelms  V.  Frcmciseus,  20  Am.  Dec.  402;  Rogers  v.  Hogers,  27  Id.  84,  and  the 
note  to  the  latter  case.  See  also  L(dM9  Heirs  v.  AhcO,  22  Id.  151,  as  to  tiie 
Spanish  law  on  this  subject.  In  Calkms  v.  Long^  22  Barb.  103,  the  opinion 
of  Judge  Bronson  in  the  court  below  in  the  principal  case,  is  referred  to  sm 
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lioMing  that  agrMments  based  on  the  volantary  separation  of  husband  and 
wife  are  void,  bnt  it  is  there  said  to  be  settled  both  in  England  and  in  this 
country  that  a  valid  agreement  for  the  immediate  separation  of  husband  and 
wHe  and  for  a  separate  allowance  to  her,  may  be  made  through  the  medium 
of  a  trustee. 

DscteioN  ON  Habbas  CoBpna  is  Rn  Abjudigata,  so  long  as  the  facts  re* 
inaiii  the  same.  To  this  point  the  principal  case  is  cited  with  approval  in 
McConalogtte*8  eeue,  107  Mass.  171;  People  v.  BurtneU^  5  Park,  on  Crimes,  117; 
S.  C.y  13  Abb.  Pr.  10;  Matter  of  Da  Costa,  1  Park,  on  Crimes,  136  (comment- 
ing at  length  upon  the  decision  in  Mereein  v.  People);  Matter  of  Price,  12  Hun, 
4^11.  Bnt  the  rule  does  not  apply  where  there  has  been  a  material  chs2ige  in 
the  drcumstanoes  since  the  former  decision:  People  v.  Merceki,  3  Hill,  399; 
Pecple  V.  Fancher,  1  Hun,  28;  S.  C,  3  N.  Y.  Sup.  Ct.  (T.  &  0.)  191,  both 
citing  Mereein  v.  People,  It  has  been  determined  also  that  the  rule  does  not 
ai^ly  where  the  applicant  for  the  writ  is  restrained  of  his  liberty.  In  Ex 
parte  Koine,  3  Blatohf.  5,  it  is  decided  also  that  the  federal  courts  in  New 
YcHTk  are  not  governed  by  the  laws  and  regulations  of  that  state  on  this  point, 
but  by  the  common  law  of  England;  and  that  notwithstanding  the  refusal  to 
discharge  a  prisoner  upon  the  return  of  a  Tiabeaa  corpus,  a  second  or  third  or 
more  writs  may  be  issued  by  other  magistrates  or  courts  having  jurisdiction. 
In  both  the  cases  last  referred  to,  Mereein  t.  People  is  cited  and  distinguished. 

Bxs  AiovDiOATA,  DooTBiNX  OF,  GiNXKAULT:  See  Shimner  v.  Moore,  30 
Am.  Dec  155,  and  other  cases  and  annotations  in  this  series  referred  to  in 
the  note  thereto.  See  also  Banister  v.  Higginson,  32  Id.  134.  The  general 
rule  laid  down  in  the  principal  case  as  to  when  and  how  far  the  decision  of  a 
court  or  officer  is  to  be  deemed  res  ac{judicata,  is  approved  in  Broadhead  v. 
MeGonneU,  8  Barb.  185,  and  TerreU  v.  CoweiAoven,  11  Hun,  324,  and  was 
applied  in  People  v.  Akin,  4  Hill,  608,  and  MaUer  of  Thomas,  10  Abb.  Fr. 
(N.  S.)  11%  to  a  aecond  application  by  an  imprisoned  debtor  for  a  discharge 
under  tho  non-imprisonment  act,  after  a  previous  application  had  been  denied. 

What  hat  bb  Revhwed  on  Certiobasi:  See  the  note  to  Duggen  v. 
MeOruder,  12  Am.  Dec.  532,  for  an  extended  examination  of  the  cases  on  this 
point. 

Ths  FBDr cifal  case  n  oetxd  as  to  what  papen  an  properly  before  the  court 
cm  the  return  to  a  habeas  corpus,  in  People  v.  Cunningham,  3  Park,  on  Crimes, 
523;  as  to  the  power  of  the  chancellor  in  New  York  to  issue  a  writ  of  habeas 
corpus,  and  as  to  the  practice  in  such  cases,  in  People  v.  Wilcox,  22  Barb.  191; 
and  as  to  an  alien's  right  to  sue  in  domestic  courts,  in  Taylor  v.  Carpenter,  2 
Woodb.  fr  M.  15,  referring  to  the  case  as  a  "  notorious**  one. 


People   ex  bel.  Attobney-genebal  v.  Mayob 

ETC.  OF  New  Tobk. 

[95  Wkhdell,  353.] 

Odust  07  Ebbors  has  no  Legal  Right  to  Graitf  Rshsarino  upon  a 
writ  of  error  after  a  final  judgment  pronounced  in  that  court,  upon  tho 
merits,  and  regularly  settled  and  entered  of  record  as  required  by  law. 

Motion  for  rehearing.     The  opinion  snfficiently  states  the 
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Walworth,  Chancellor.  At  the  last  term  of  this  court  in  184D, 
this  cause  was  brought  to  a  hearing  upon  a  writ  of  error  to  the 
supreme  court,  and  was  fuUj  argued  by  some  of  the  ablest 
counsel  in  the  state:  and  after  taking  time  for  consideration  the 
judgment  of  the  court  below,  in  favor  of  the  defendants,  was 
affirmed  upon  the  merits,  according  to  the  settled  practice  of 
this  court.  The  judgment  of  affinnance  was  also  drawn  up 
and  settled  in  the  usual  form  of  entering  the  judgments  of  this 
court,  and  was  directed  to  be  remitted  to  the  supreme  court  to 
be  carried  into  effect,  in  the  form  prescribed  bj  the  statute  on 
that  subject:  2  B.  S.  166,  sec.  26.  l!he  attorney-general  now 
asks  for  a  rehearing  of  this  case,  to  enable  him  if  possible,  to 
have  the  judgment  of  this  court  thus  given,  as  well  as  the  judg- 
ment of  the  supreme  coiurt,  revised.  One  question  presented 
for  our  consideration,  therefore,  is  whether  this  court  has  the 
legal  and  constitutional  right  and  power  to  open  and  reverse  its 
own  judgment,  which  has  been  deliberately  given,  upon  a  writ  of 
error,  after  su6h  judgment  has  been  entered  of  record  and 
ordered  to  be  remitted  to  the  court  below,  with  all  the  forms 
prescribed  by  the  statute,  to  make  it  a  final  judgment  of  this 
court;  especially  in  a  case  of  this  kind,  which  is  in  its  nature  a 
criminal  proceeding,  and  may  subject  the  defendants  to  crimi- 
nal punishment,  if  the  final  decision  shall  be  against  them  upon 
such  rehearing.  Another  question  is  whether  it  would  be  ex- 
pedient for  this  court  to  exercise  the  power,  even  if  it  should  be 
found  upon  examination  that  it  could  be  exercised  without  vio- 
lating the  constitution,  or  the  settled  principles  of  the  common 
law,  and  without  usurping  a  right  which  belongs  to  the  legisla- 
tive power  alone. 

These  questions  I  will  now  briefly  consider,  though  I  have 
not  been  able  to  examine  them  very  fully,  as  I  have  been  con- 
stantly engaged  in  my  own  court,  during  the  ordinary  hours  of 
business,  ever  since  the  motion  was  made  here  on  Tuesday  last. 
Upon  the  question  of  expediency  I  have  frequently  expressed 
my  opinions  in  this  court,  when  applications  of  this  kind  have 
been  made:  without  taking  the  trouble  however,  to  inquire  as 
to  the  legal  power  of  the  court  to  rehear  and  reverse  its  own 
final  judgments  upon  the  merits.  I  am  satisfied  that  if  we  ones 
make  a  precedent  of  this  kind,  it  will  in  time  lead  to  great 
abuse;  and  that  parties  who  have  had  judgments  given  against 
them  as  this  was,  by  a  divided  vote,  or  by  small  majorities, 
will  upon  a  change  of  a  part  of  the  members  of  the  court  be  in- 
duced to  try  experiments  here,  for  the  purpose  of  producing  a 


Dec  1840.]     Pboplb  v.  Matob  of  New  Tobk.  671 

different  decision  of  their  causes  by  the  Totes  of  new  members. 
This,  howerer,  will  not  be  the  worst  effect  of  such  an  example. 
For  if  this  court,  on  a  writ  of  error  can  open  and  reverse  its 
decision  upon  the  inerits  at  a  subsequent  term,  inferior  courts 
may  do  the  same  thing;  as' there  is  no  statute,  nor  any  principle 
of  the  common  law,  giving  to  this  court  any  greater  power  in 
this  respect  than  is  possessed  by  other  courts  of  record.  And 
if  we  set  the  example,  courts  of  common  pleas,  upon  a  change 
of  their  judges,  will  undoubtedly  exercise  the  same  power; 
so  that  if  the  old  judges  have  given  a  judgment  one  way  upon  a 
certiorari  to  a  justice's  court,  the  new  judges  may  grant  a  re- 
hearing and  reverse  that  decision  if  they  should  differ  in  opinion 
with  their  predecessors.  TTx)on  this  ground  alone,  therefore,  I 
think  the  application  should  be  denied. 

I  have,  however,  upon  a  full  consideration  of  the  case,  come 
to  the  conclusion,  that  this  court  has  no  legal  right  to  grant  a 
rehearing  upon  a  writ  of  error,  after  a  final  judgment  has  been 
pronounced  here  upon  the  merits  of  the  case,  and  has  been  reg- 
ularly settled  and  entered  of  record,  in  the  form  required  by 
law.  In  courts  of  equily  it  has  always  been  the  practice  to 
allow  a  rehearing  upon  the  merits,  even  after  a  final  decree  in 
the  cause,  upon  complying  with  certain  forms;  leaving  the  origi- 
nal decree,  however,  to  stand  until  the  result  of  such  rehearing 
was  ascertained.  But  no  such  practice  ever  existed  in  courts  of 
law;  at  least  no  such  practice  has  existed  in  this  state.  And  I 
have  examined  the  subject  so  far  as  to  satisfy  myself  that  no  re- 
hearing has  been  granted  upon  a  writ  of  error  in  England,  for 
several  hundred  years  past.  By  referring  to  Lord  Chief  Justice 
Hale's  jurisdiction  of  the  house  of  lords,  it  will  be  seen,  however, 
that  in  the  cases  of  Alice  Peres,  HoU  and  Burgh,  and  of  the  Earl 
of  Salisbury  ei  al,,ia  the  time  of  Bichard  11.,  and  of  Heniy  Y., 
the  house  of  lords  did  exercise  the  right  of  reviewing  its  own 
decisions  upon  a  writ  of  error,  by  permitting  a  party  to  bring  a 
new  writ  of  error  at  the  same  term,  or  at  the  next  session,  called 
a  writ  of  petition  of  eiror:  Hale's  Juris.  H.  L.  124.  And  upon 
appeals  from  the  court  of  chanceiy,  the  house  of  lords  exer- 
cised  the  power  of  granting  rehearings  in  the  usual  form  of 
granting  rehearings  in  chancery,  down  to  the  latter  end 
of  the  seventeenth  century.  But  since  that  time,  I  have  not 
been  able  to  find  that  a  rehearing  was  ever  granted,  even  in 
an  equily  case,  upon  the  merits.  But  in  some  few  cases,  mere 
defects  in  form  have  been  corrected;  or  a  new  clause  has  been 
added  to  the  decree,  to  carry  out  the  judgment  of  the  house  of 
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lords  upon  the  appeal.  The  cases  referred  to  by  Sidney  on  Ap- 
peals, and  in  Palmer's  Practice  of  the  House  of  Lords,  which 
have  occurred  since  the  deliberate  judgment  of  that  tnbonal 
upon  the  question  of  rehearing  in  January,  1697,  will  all  be  found 
to  be  cases  of  that  description.  Both  ttiose  writers  oonsidered 
it  as  the  settled  practice  of  that  court,  which  has  existed  for  nearly 
a  centuiyand  a  half,  that  there  can  be  no  rehearii^  or  review  of 
the  cause  upon  the  merits,  after  the  minutes  of  the  judgment 
have  been  settled  and  directed  to  be  entered.  Sidney  says: 
**  When  the  minutes  of  an  order  have  been  read  at  the  table  of 
the  house  of  lords,  it  is  considered  as  final  and  unalterable,  even 
upon  appeals  from  chancery :"  Sidney,  32.  And  in  Bemal  t. 
Marquis  of  D<megal,  in  1814,  where  a  mistake  in  drawing  up 
the  order  upon  an  appeal  was  corrected.  Lord  Bedeedale  sud 
the  judgment  of  the  house  upon  the  merits  could  not  be  reversed, 
although  from  misapprehension  of  the  counsd,  in  supposing 
that  the  case  would  be  disposed  of  upon  a  matter  of  form  merdy , 
the  merits  of  tiie  case  had  not  been  fully  argued  by  saoh  counsel 
at  the  hearing. 

The  same  principles  appear  to  prevail  in  the  supreme  court  of 
the  United  States.  In  the  case  of  MarUn  v.  Hunier^B  Leuee,  1 
Wheat.  355,  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
court,  said  a  final  judgment  in  that  court  was  conclusive  upon 
the  rights  which  it  decided;  and  that  no  statute  had  provided  any 
process  by  which  the  court  could  revise  its  own  judgments. 
He  also  said  the  point  had  been  several  times  raised  there,  and 
that  it  had  been  solemnly  decided  that  a  final  judgment  of  that 
court  was  conclusive  upon  the  rights  of  the  parties,  and  oould 
not  be  re-examined:  See  Hudson  v.  Ov£8tier,  7  Oranch,  1.  In 
this  court  the  case  of  Larmng  v.  Ooelet,^  was  decided  in  October, 
1827,  when  there  was  not  a  Quorum  present  who  were  competent 
to  vote  in  the  decision  of  the  cause.  A  petition  for  a  rehearing 
was  filed  during  the  same  term  by  the  appellant;  and  at  the 
next  session  of  the  court  he  asked  for  a  rehearing  on  these 
grounds;  but  the  application  was  refused.  Such  has  been  the 
uniform  practice  here  so  long  as  I  have  been  a  member  of  this 
court,  whenever  an  application  has  been  made  for  a  rehearing 
after  the  final  judgment  of  the  court  has  been  drawn  up  and 
settled:  although  as  to  mere  clerical  errors  and  mistakes  of  fonn 
only,  the  order  has  been  considered  amendable  so  long  as  the 
remittitur  remained  under  the  control  of  the  court 

The  fact  that  the  judgment  of  affirmance  in  this  case  was 

1.  9  Cow.  340. 
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^entered  upon  an  eqiial  division  of  the  members  of  this  conxt^ 
<sBai  not  alter  the  law  in  this  respect,  or  authorize  the  court  to 
reyerse  its  own  decision,  any  more  than  if  the  judgment  of 
4iffimiance  had  been  unanimous.  The  effect  of  such  a  judgment 
•of  affirmance  is  as  conclusiye  upon  the  rights  of  the  parties  to 
the  judgr^ent  as  any  other;  although  it  is  not  considered  as 
settling  the  question  of  law  in  this  court  as  to  cases  ^irtiioh  may 
4irise  between  other  parties.  This  was  solemnly  decided  by  this 
court  in  the  case  of  Bridge  y.  Johnson,  5  Wend.  342,  refened  to 
by  the  counsel  on  the  aignment,  in  conformity  to  the  law  as 
-settled  in  the  supreme  court  of  the  United  States,  and  in  the 
-courts  of  error  in  England  and  Ireland.  And  the  principle, 
that  a  judgment  of  affirmance,  being  foimded  upon  an  equal 
decision  of  the  judges  merely,  afforded  no  ground  whatever  for 
granting  a  rehearing,  was  solemnly  decided  by  this  coxurt  in  the 
cases  of  Wadsworth  y.  Morris,^  and  of  Van  Kleeck  y.  The  Be^ 
formed  Dutch  Church,  in  February,  1839. 

In  the  first  of  those  cases,  the  judgment  of  the  supreme 
•court  had  been  affirmed  at  the  December  term,  in  1888,  upon  an 
•equal  division  here,  and  contraiy  to  what  I  supposed  to  be  the 
law  of  that  case.  And  in  the  last,  the  decree  of  the  court  of 
chancery  was  affirmed  in  the  same  manner,  and  as  to  a  part  of 
the  premises  in  dispute,  contrary  to  the  opinion  of  the  chief 
justice.  Motions  for  rehearings  were  made  in  both  causes  on 
that  ground;  and  while  the  remittiturs  still  remained  luider  the 
control  of  this  court.  But  the  applications  were  denied.  The 
court  adopted  the  following  order,  which  was  intended  to  put 
ihe  question  at  rest  as  to  all  future  applications  for  the  rehear* 
ing  of  causes  here,  after  there  had  been  a  final  judgment  or  de- 
•cree  upon  the  merits,  either  upon  an  appeal  or  a  writ  of  error: 
*'  Ordered,  that  this  court  will  not  order  a  reargument,  nor  will  it 
reconsider  any  case  on  the  ground  that  it  was  decided  on  an  equal 
•division  of  the  members  of  the  court,  or  for  any  other  reason,  after 
the  cause  has  been  decided  here  upon  the  merits.''  This  de- 
cision, which  was  in  accordance  with  the  settled  rule  of  law 
upon  this  subject,  and  which  rule  had  been  acquiesced  in  by  all 
^sourts  for  more  than  one  hundred  and  forty  years  at  that  time, 
I  think  we  are  bound  to  consider  as  decisive  of  the  question. 
If  so,  it  is  impossible  for  us,  without  usurping  powers  not 
granted  to  us  by  the  legislature,  to  change  the  law  and  reverse 
cur  own  deliberate  judgment  in  this  case. 

It  is  undoubtedly  very  impoftant  that  the  question  as  to  the 

1.  20  Wend.  487. 
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lights  of  the  mayors  and  aldermen  of  onr  dties  to  exerciae 
judicial  powers  should  be  put  at  rest;  as  it  is  now  evident  thai 
doubts  on  the  subject  do  exist  from  the  divided  opinion  of  this 
court  on  that  question.  But  the  final  settlement  of  this  impor- 
tant point  will  not  justify  this  court  in  legislating  for  the  case 
in  a  manner  which  the  senate  and  assembly  themselves  could 
not  constitationally  do.  And  I  am  satisfied  the  legislature  could 
not  now  pass  a  law,  giving  to  this  court  the  power  to  grant  a 
xeheazing  in  the  present  case,  without  interfering  with  the  legal 
and  constitutional  rights  of  these  defendants;  for,  by  referring 
to  the  forty-eighth  section  of  the  article  of  the  revised  statutes, 
relative  to  informations  in  the  nature  of  a  qiu>  vxtrranto^  2  B.  S. 
685,  it  will  be  found  that  the  intrusion  into  a  public  office  is 
made  a  criminal'  offense,  for  which  the  intruder,  upon  conviction 
on  a  proceeding  by  quo  warranto,  is  liable  to  a  fine  of  two  thou« 
sand  dollars  in  the  discretion  of  the  court;  and  though  no  un- 
biased judge  would  think  of  imposing  such  a  fine  upon  these 
defendants,  under  the  circumstances  of  this  case,  that  can  not 
alter  the  principle;  nor  can  it  authorize  this  court  or  the  legisla- 
tore  to  again  expose  the  defendants  to  such  a  penalty  after  a 
final  judgment  of  the  court  of  dernier  resaort  has  been  given  in 
their  favor  and  entered  of  record. 

The  case  of  The  Harlem  Bridge  was  notanalogous  to  the  pres- 
ent. For  there,  no  judgment  of  the  court  had  been  entered,  or 
even  agreed  upon  by  a  majorily  of  the  members,  when  the  re- 
argument  was  directed  to  enable  the  court  to  determine  what 
judgment  was  proper  to  be  given  in  the  case;  two  of  the  senators 
having  voted  for  a  reversal  under  the  erroneous  impression  that 
this  court  could  grant  a  new  trial.  In  that  situation  of  the 
cause,  there  was  no  legal  objection  to  a  reargument,  although 
it  may  have  been  inexpedient,  so  far  as  the  time  of  this  court  was 
concerned.  Sydney,  in  speaking  of  the  practice  of  the  court  of 
dernier  restart  in  England,  in  settling  its  final  judgments,  says 
it  is  the  practice  of  that  court,  in  all  cases  of  difficulty  and  im- 
portance, to  deliver  to  the  agents  of  the  parties  copies  of  the  pro- 
posed minutes  of  the  judgment,  that  they  may  make  such  objec- 
tions and  suggest  such  alterations  as  may  occur  to  them;  and  in 
that  state  of  the  proceedings,  new  points  may  be  argued  or  old 
points  reargued  if  the  house  thinks  it  expedient.  Therefore,  it 
is  only  when  th^  judgment  of  the  court  has  been  settled  that  it 
becomes  final  and  conclusive  upon  the  rights  of  the  parties. 
Here,  the  judgment  of  this  court  was  settled  at  the  December 
term,  and  was  final.    Nothing  now  remains  to  be  done,  but  for 
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the  attorney  for  the  defendants  to  apply  to  the  olerk  and  get  the 
copy  of  the  record  of  that  judgment  and  file  it  in  the  supreme 
ooort;  whioh  he  has  a  right  to  do  at  any  time,  without  any  fur- 
ther action  of  this  court  upon  the  subject. 

For  these  reasons,  I  think  we  have  no  right  to  disturb  that 
judgment,  or  to  put  these  defendants  again  in  jeopardy  by  re- 
Teraing  our  own  decision;  and  therefore,  that  the  motion  for  a 
rehearing  should  be  denied. 

On  the  question  being  put,  Shall  the  motion  be  granted?  the 
members  of  the  court  diTided  as  follows: 

In  the  a£BrmatiTe:  Senators  DicEnrooN,  Decon,  Fubicah,  Haw- 
kins, Hull,  Hunt,  Boot,  and  Wobss — 8. 

In  the  negative:  The  chancellor  and  Senators  DramxsTON,  Elt, 

FOSTEB,  HUXFHBBT,  HuST,  IjEB,  lilYDIOSTON,  MaTNABD,  MoSILST, 

NioHOLAS,  Paiob,  Platt,  Soott,  Skinnsb,  Stbono,  Tatlob,  and 

YXBPLAHOX — ^18. 

Whereupon,  the  motion  for  a  rehearing  was  denied. 

POWXB  OF  AmiJiATB  COUBT  OYXB  ITS  OWN  JUDOMBNTS.— Ll  the  BOte  tO 

Legg  v.  OverbagK,  21  Am.  Deo.  118,  will  be  fonnd  a  disounion  of  the  qnee- 
tion  «8  to  how  far  an  appellate  ooort  has  oontrol  over  lie  judgmeote  after  re- 
mittitiir.  That  the  prinoiples  settled  by  an  appellate  ooort  in  dedding  a  ease 
become  the  "law  of  the  case,**  both  for  that  and  all  inferior  tribmuda,  see 
Nelaon  t.  Clay,  23  Id.  387.  and  the  note  to  Gee*»  AdnCr  v.  WUUammt^  27  Id. 
634. 

Thb  pRiKdPAL  GABB  18  dTBD  in  OoHe^  V.  AspmwUl,  3  N.  Y.  667,  to  the 
point  that  a  rehearing  can  not  legally  be  granted  by  the  court  of  errors  after 
it  has  once  decided  the  canse  on  its  merits.  In  Mor$e  v.  Qooid^  11  Id.  285, 
it  is  held,  also  citing  People  ▼.  Mayor  etc,  qf  New  York,  that  where  a  canse 
was  affirmed  by  the  conrt  of  appeals,  the  judges  being  equally  divided  in 
opinion,  the  dedsion  was  not  to  be  regarded  as  a  precedent,  bat  left  the  qnes- 
•ntirely  open* 
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(8  Paiob^  Ckamobr,  IflS.] 
SUBBOOATB   MAB  JUBIBDICTIOK  TO  COMPKL  EZEOUTOR  TO  AOOOUHT  POB  tlw 

pnomdM  €i  rmXty  told  by  him  under  a  power  in  the  will  for  the  paynMOt 
of  debt!  uider  the  New  York  statate  of  1822,  though  the  aale  wae  made 
before  the  itatnte  was  passed. 

Jun  BBquiRiNo  Exboutobb  to  Aoooumt  foe  Pbooibds  of  Sales  made 
preyions  to  the  passage  of  such  act  is  valid,  and  the  court  will  not  coo* 
stme  such  an  act  to  apply  only  to  subsequent  sales  where  there  is  nothing 
in  the  language  of  the  act  evincing  an  intention  so  to  restrict  it. 

'BZBOCTOB  MAT  PuBCHASB  AT  FoHBCLOSUBB  Sale  under  a  mortgage  taken 
by  him  on  behalf  of  the  estate,  and  it  is  his  duty  to  do  so  to  prevent  a 
sacrifice  of  the  property,  and  he  may  hold  the  Umd  for  the  benefit  of  tiie 
estate,  until  it  can  be  sold  for  a  fair  price. 

BxBOUTOB  Takino  Tbstator's  Child  nrro  ms  Familt  instead  of  per> 
mitting  him  to  remain  with  the  widow  to  be  supported  out  of  the  income 
of  the  estate  under  a  provision  in  the  will,  can  not  charge  the  expense  of 
such  child's  maintenance  against  his  share  of  the  capital  of  the  estate, 
and  the  court  will  not  presume,  in  the  absence  of  evidence,  that  the 
child  did  not  earn  his  living. 

OuABDiAN  SnvFEBiNO  Wabd  TO  Rkuaik  IK  iDLBNBBa  after  he  is  old  enough 
to  earn  his  living,  unless  he  is  obtaining  an  education,  has  not,  it  seems, 
any  equitable  claim  against  such  ward  for  his  support 

ACXKOWLEDOMKNT  BT  WiDOW   AND    EXBOUTBIX    OF   DbBT  BaBRBD    by  the 

statute  of  limitations  in  the  husband's  life-time,  is  not  evidence  to  remove 

such  bar. 
SxBOirroB  can  not  Rbtain  fob  a  Dxbt  Dvb  HmsKLr  unless,  in  addition  to 

the  usual  proof,  he  swears  to  the  existence  of  the  debt,  after  allowing 

all  payments  and  offiiets,  if  the  debt  be  not  admitted  by  the  advene 

party. 
bicnroB  18  Liablb  fob  the  Default  of  his  Co-bzbcutob,  where  he  has 

allowed  such  oo-executor  to  receive  the  whole  proceeds  of  the  personal 
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estate,  and  man  than  enough  to  pay  the  debtee  and  the  e6-exeeotor  hae 
not  paid  the  debts,  bat  has  permitted  all  the  xesl  estate  to  be  sold 
therefor. 
tJirnxB  ▲  Bbqukst  07  THX  UsK  or  ▲  RssiBtTB  voB  LiFB,  or  a  shorter  period, 
the  legatee  has  no  right  to  the  possession  of  the  fond  in  the  mean  time, 
and  if  the  exeeator  pays  it  over  without  taking  ample  seoniity  for  the 
vetam  of  the  principal  or  capitsl,  he  is  liable  for  its  loss  to  litose  ul- 
timately entitled. 

Appeal  from  the  decree  of  a  surrogate  eetUing  the  appella^t^i 
aecoimt  as  sarviving  executor  of  his  brother,  his  co-ezecutriz, 
the  widow  of  the  deceased,  being  also  now  deceased.  The  ac- 
counting was  sought  by  the  respondent,  one  of  the  children  of 
the  testator,  to  obtain  the  payment  of  a  share  of  his  father^ 
estate,  alleged  to  be  due  him  imder  the  will,  the  other  children 
haying  settled  amicably  with  the  appellant.  Under  the  will  the 
executors  were  authorized  to  sell  all  the  realty  and  personalty, 
with  the  exception  of  a  few  articles,  and  to  pay  the  debts.  The 
residue  to  be  divided  into  six  equal  shares,  and  to  be  distributed 
among  the  testator's  children.  The  wife  was  to  have  the  care  of 
the  children  and  the  use  of  their  property  so  long  as  she  remained 
the  testator's  widow.  The  testator  died  in  1813,  and  his  widow 
died  insolyent  in  1830.  The  appellant,  it  appeared,  paid  over 
to  the  widow,  his  co-executrix,  in  1829,  the  last  of  the  proceeds 
of  the  estate,  and  took  her  receipt  in  full.  It  appeared,  when 
some  of  the  realty  was  sold  by  the  executors,  a  bond  and  mort- 
gage were  taken  for  part  of  the  purchase  money,  which  not 
being  paid  when  due,  there  was  a  foreclosure  under  the  statute, 
and  at  the  sale  the  executors,  through  their  attorney,  bought  in 
the  premises  for  the  benefit  of  the  estate.  The  appellant 
claimed,  among  other  things,  that  the  surrogate  had  no  juris- 
diction to  compel  an  accounting  as  to  the  proceeds  of  the  really. 
As  to  that  part  of  the  realty  repurchased  on  foreclosure,  it  ap- 
peared, however,  that  while  the  matter  was  before  the  surrogate, 
the  appellant  had  tendered  and  the  respondent  had  accepted  a 
deed  of  one  sixth  of  that  land  in  full  of  any  claim,  on  account 
of  the  money  secured  by  the  bond  and  mortgage.  The  apx>el- 
lant  also  claimed  that  he  was  not  liable  for  any  money  received 
by  the  widow  from  himself  or  others,  because  she  was  en- 
titled to  the  use  of  the  residue.  He  also  claimed  the  right  to 
retain  for  a  debt  of  seven  hundred  dollars,  alleged  to  have 
been  owing  to  him  by  the  testator  for  borrowed  money, 
seven  years  before  the  latter's  death;  but  the  claim  was  disal- 
lowed, as  barred.  He  also  set  up  a  claim  for  the  support  of  the 
respondent  for  six  or  eight  years,  he  having  taken  the  re- 
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Bpondent  into  his  family  at  eight  years  of  age,  and  kept  him 
theie,  and  sent  him  to  school  as  one  of  his  own  children  for  that 
period.  This  claim  was  disallowed  because  it  did  not  appear 
that  the  respondent's  services  were  not  a  sofficient  compensa- 
tion. The  surrogate,  after  deducting  payments  to  creditors  and 
expenses  of  administration,  etc.,  found  a  balance  of  the  estate 
of  nearly  one  thousand  four  hundred  dollars  due  from  the 
executor  to  the  distributees,  and  it  appearing  as  aforesaid  that 
the  other  children  had  settled  with  the  appellant,  a  decree  was 
entered  in  fayor  of  the  respondent,  agaiust  the  appellant,  for  one 
sixth  of  the  above-mentioned  sum.  Other  facts  appear  from  be 
opinion. 

S.  JaclcBon  and  L  B,  Van  Ihieerj  for  the  appellant. 

A.  Dimick  and  S.  J,  WUbin,  for  the  respondent. 

Walwobth,  Chancellor.  The  objection  that  the  surrogate  had 
no  jurisdiction  to  call  the  executor  to  account  for  the  proceeds 
of  the  real  estate,  was  not  well  taken.  The  act  of  the  seventeenth 
of  April,  1822,  expressly  authorized  the  surrogate  in  whose  office 
the  will  was  proved,  to  call  the  executors  to  account  for  the  pro- 
ceeds of  th^  real  estate  which  had  been  sold  by  them  for  the 
payment  of  debts  or  legacies  by  virtue  of  a  power  contained  in 
such  will:  Laws  of  1822,  p.  283.  And  the  same  provision,  in 
substance,  was  incorporated  into  the  revised  statutes:  2  B.  S. 
110,  sec.  67.  The  language  of  the  legislature  in  both  statutes 
is  general;  and  no  good  reason  can  be  suggested  why  it  should 
apply  only  to  wills  made  after  the  passing  of  the  original  act, 
and  to  subsequent  sales.  It  was  perfectly  competent  for  the 
legislature  to  authorize  a  proceeding  in  the  surrogate's  court  to 
compel  the  executor  to  accoimt  for  the  proceeds  of  sales  thereto- 
fore made.  And  where  there  is  nothing  in  the  language  of  the 
act  indicating  an  intention  to  confine  the  remedy  to  subsequent 
sales,  it  is  not  the  duly  of  the  court  to  give  such  a  restricted 
interpretation  to  a  remedial  statute.  As  the  claim  in  relation 
to  the  land  bid  in  for  the  executor  and  executrix,  upon  the  stat- 
ute foreclosure,  was  adjust&d  between  the  parties  upon  the  hear- 
ing before  the  surrogate,  it  is  too  late  to  urge  the  objection  here 
that  the  surrogate  had  not  the  power  to  do  justice  between  the 
parties;  and  that  a  court  of  equity  alone  could  give  the  adequate 
relief.  I  can  not,  however,  see  any  difficulty  in  relation  to  the 
power  of  the  surrogate  as  to  that  matter.  This  was  not  a  case 
in  which  a  trustee  to  sell  had  himself  become  the  purchaser, 
through  the  medium  of  a  third  person,  for  his  own  benefit,  in 
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violation  of  his  duty.  On  the  contrary,  it  was  the  duty  of  the 
executor  and  executrix,  as  faithful  trustees,  if  the  premises 
mortgaged  to  them,  were  likely  to  sell  far  below  their  value,  to 
the  injury  of  the  estate  of  the  decedent,  to  bid  the  same  in  and 
take  a  conyeyanoe  to  themselves,  in  their  character  of  executor 
and  executrix;  to  hold  for  the  benefit  of  the  estate  in  the  same 
manner  as  they  held  the  original  mortgage,  until  they  could  be 
sold  for  a  fair  price.  And  in  accounting  before  the  surrogate, 
while  the  property  still  remained  in  their  hands  unsold,  he 
would  be  fully  authorized  to  direct  a  sale  thereof  and  a  distri- 
bution of  the  proceeds  as  a  part  of  the  estate  which  had  come 
to  their  hands  in  their  fiduciary  character;  if  those  who  were  in- 
terested in  the  estate  preferred  their  share  of  the  proceeds  in- 
stead of  their  share  of  the  land  itself. 

The  will  did  not  constitute  the  widow  the  testamentaiy  guard- 
ian of  the  property  of  the  children,  but  the  guardian  of  their 
persons  merely.  And  the  use  of  their  prox>erty,  that  is  the  in- 
come of  it,  was  evidently  intended  to  be  given  to  her  during  her 
widowhood,  for  their  as  well  as  her  support,  so  long  as  they 
were  not  in  a  situation  to  maintain  themselves.  If  the  appel- 
lant, therefore,  chose  to  take  his  nephew  into  his  own  family, 
instead  of  permitting  him  to  remain  with  the  widow,  and  to  re- 
ceive his  support  out  of  the  income  of  the  estate  in  common 
with  the  other  children,  there  is  no  good  reason  why  that  ex- 
pense should  be  chaiged  against  his  share  of  the  capital  of  the 
estate  to  which  he  became  entitled  upon  the  death  of  his  mother. 
And  if  either  the  mother  or  the  uncle  sufiEered  him  to  remain  in 
idleness  after  he  was  old  enough  to  earn  his  own  living,  they 
have  no  equitable  claim  against  him  for  having  furnished 
him  with  what  could  not,  under  such  circumstances,  be  consid- 
ered as  necessaries;  as  it  would  have  been  a  palpable  breach  of 
duty  for  the  guardian  of  the  respondent  to  have  sufiEered  him  to 
live  in  idleness,  when  he  was  able  to  earn  his  own  support,  un- 
less he  was  prejiaring  himself  for  future  usefulness  by  obtain- 
ing an  education.  I  can  not,  in  the  absence  of  all  evidence  on 
the  subject,  presume  he  did  not  earn  his  living  during  the  time 
he  remained  with  her.  The  surrogate  was  therefore  right  in  not 
making  any  allowance  against  the  capital  of  the  estate  for  his 
support,  either  by  his  imcle  or  his  mother.  There  is  no  foun- 
dation whatever  for  the  claim  for  the  seven  hundred  dollars, 
supposed  to  be  due  from  the  testator  to  the  appellant,  at  the 
time  of  his  death.  The  declarations  of  the  widow  were  not  evi- 
dence, even  if  she  had  admitted  the  existence  of  this  pretended 
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debt,  as  it  ytbb  bafved  by  the  stataie  of  limitations  before  the- 
death  of  her  husband.  She  said  nothing,  however,  which,  if  ii 
had  been  said  by  the  testator  himself,  would  have  amounted  Uy 
an  acknowledgment  of  an  existing  indebtedness.  She  told  her 
children,  what  was  undoubtedly  true,  that  seveiBl  years  before, 
when  their  father  was  poor,  his  brother  had  been  yexy  kind  to- 
him  in  raising  money  to  enable  him  to  purchase  and  pay  for  his- 
farm.  But  there  was  not  even  an  intimation  that  the  debt  re- 
mained  unpaid  at  the  death  of  her  husband.  What,  however,  ia^ 
conclusive  to  my  mind,  that  this  claim  is  wholly  fictitious  is^ 
that  the  appellant  did  not  venture  to  make  it  in  the  sworn  an- 
swer which  he  put  in  before  the  surrogate,  when  he  was  first 
cited  to  account.  To  authorize  an  executor  to  retain  for  a  debt 
due  to  himself  from  the  estate  of  the  testator,  he  must,  himself » 
in  addition  to  the  usual  proof,  swear  to  the  existence  of  the  in- 
debtedness after  allowing  all  payments  and  offsets,  in  the  ordi- 
naxy  form,  if  the  existence  of  the  debt  is  not  admitted  by  the 
adverse  party:  See  WUUams  v.  Purdy^  6  Paige,  166. 

The  only  remaining  question  is,  whether  the  appellant  wa» 
liable  for  the  money  which  he  has  paid  over  to  his  co-executiix. 
Although  it  does  not  distinctly  appear  who  received  the  moneys 
which  was  paid  by  Brown  on  his  note,  in  May,  1813, 1  think 
veiy  little  doubt  can  exist  that  nearly  the  whole  of  it  was  applied 
to  pay  the  first  installment  on  the  mortgage  to  Curtis,  which  waa 
paid  on  the  third  of  May,  in  the  same  year,  and  which  payment 
is  credited  to  the  appellant  in  his  account.    It  will  be  seen  that 
the  money  was  received  from  Brown  and  the  payment  made  to- 
Curtis,  a  veiy  short  time  after  the  death  of  the  testator,  and 
some  months  before  probate  of  his  will  had  been  granted.    It 
is  hardly  probable,  therefore,  that  either  the  executor  or  execu- 
trix had  at  that  time  obtained  the  means  from  any  other  source- 
to  pay  so  large  a  debt;  and  it  is  not  alleged  that  either  advanced 
money  from  their  own  funds  for  that  puipose.    Again;  if  the 
whole  of  the  proceeds  of  the  personal  estate  went  into  the  handa 
of  the  executrix  originally,  he  should  have  insisted  upon  her 
paying  the  debts  out  of  those  funds;  instead  of  suffering  her  to- 
use  them  for  her  own  purposes  and  selling  the  last  parcel  of  the 
real  estate,  when  the  proceeds  of  the  personal  property,  together 
with  the  six  hundred  dollars  raised  on  the  first  sale,  were  more 
than  sufficient  to  pay  all  the  testator  owed.    The  appellant, 
therefore,  is  unquestionably  chargeable  with  the  default  of  his  co- 
executrix,  upon  the  settled  principles  of  law,  unless  by  the 
terms  of  the  will  she  was  entitled  to  the  possession  of  the  whole 
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fund  duiing  her  widowhood;  as  he  paid  over  to  her,  in  prxnci}>a} 
and  interest,  more  than  the  whole  balance  with  which  he  is 
charged  by  the  surrogate,  after  the  sale  of  the  last  parcel  of  the 
real  estate. 

I  think  this  case  comes  clearly  within  the  principle  of  law 
recognized  by  this  conrt  in  Cavenhoven  t.  Shvier^  2  Paige,  122  [21 
Am.  Dec.  73],  that  the  bequest  of  the  use  of  a  residue  for  life  or 
any  shorter  period  does  not  give  the  legatee  the  right  to  the  pos« 
session  of  thefundin  the  mean  time;  and  that  the  executor  should 
either  retain  the  fund  and  pay  oyer  the  income  thereof  to  the  leg- 
atee, as  it  accrues;  or  he  should  take  ample  security  for  the  return 
of  the  principal  at  the  termination  of  the  particular  estate 
therein,  if  he  suffers  it  to  go  into  the  hands  of  the  legatee  to 
enable  her  to  enjoy  the  use  or  income  thereof.  There  is  yexy 
little  doubt  in  this  case  that  the  appellant  paid  oyer  the  whole 
of  the  fund  to  the  widow  in  good  faith,  belieying  that  she  would 
so  use  it  for  the  benefit  of  her  children  as  to  exonerate  him  from 
liability.  Under  those  circumstances,  it  is  to  be  regretted  that 
the  respondent  should  not  haye  adopted  the  course  which  his 
brothers  and  sisters  pursued,  instead  of  bringing  disgrace  on 
the  memory  of  his  mother,  and  attempting  to  render  his  uncle 
liable  by  showing  that  she  had  misapplied  or  squandered  the 
property  which  had  been  intrusted  to  her  for  the  use  of  her 
children.  I  can  not  say,  howeyer,  that  the  surrogate  erred  in 
the  result  at  which  he  arriyed  in  this  case,  as  his  decision  ap- 
pears to  haye  been  in  accordance  with  the  settled  principles 
of  law  on  this  subject.  His  sentence  or  decree  must,  therefore, 
be  affirmed  with  costs. 

As  it  appears  by  an  affidayit  which  has  been  sent  to  me,  that 
the  appellant  died  in  June  last,  the  decree  of  affirmance  must 
be  entered  mino  pro  tunc,  as  of  the  first  of  June,  1839.  And 
the  proceedings  must  remain  in  this  court;  with  liberty  to  the 
respondent  to  apply  to  reyiye  the  same  here,  if  the  debt  and 
costs  are  not  paid  without  further  litigation. 

OtTABDiAK  CAN  KOT  Ghabob  FOB  Ward's  Board,  WHEN:  See  McDwodt 
▼.  CaldtoeU^  16  Am.  Deo.  635. 

ACKNOWLEDOMIBT    BT    KXBCUTOB    OP    DZBT    BaBBED  BY  StATUTB:  Thi» 

■ubject  is  diflcnssed  in  the  note  to  Briggs  y.  Starke^  12  Am.  Dec.  659.    See, 
•1m>,  Peeks  v.  £<ftfiford,  18  Id.  92. 

ExBCCTOB  OB  Admuostbator's  Bioht  to  Erain  tor  own  Debt:  See 
Lemrir  r.  Wkm,  6  Am.  Dee.  597;  Jfogen  ▼.  Rogers,  20  Id.  716.  To  the 
point  that,  where  an  admiaistntor  has  a  claim  against  the  estate  of  his  in- 
testate, he  must  verify  the  justice  of  it  by  his  own  oath,  showing  that  it  has 
not  been  paid,  and  that  there  are  no  oi&ets,  etc.,  and  if  objected  to,  most 
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«ttaUish  it  by  lagil  aridenoe  in  addition  to  his  oftth,  the  principal  caae  is 
cited  in  oonneotioQ  with  WiUianu  v.  Purd^t  6  Paige's  Ch.  166,  in  Teny  ▼. 
Dayton,  31  Barb.  521;  Keller  v.  Stuck,  4  Bedf.  296;  and  Wood  ▼.  Rutco,  Id. 
886. 

f  LlABZLITT  07  EziOUTOfifl  AND  ADMINISTBATOBS  FOB  EaOQ  OtHCB'S  AcTS: 

See  Lenoir  y,  Winn,  6  Am.  Dec.  697;  Sutherland  v.  Brusfi,  11  Id.  383,  and 
note;  BroUen  ▼.  Baieman,  22  Id.  732;  Glarhe  v.  State,  26  Id.  676;  Joknaon  v. 
Johneon,  29  Id.  72.  The  aathority  of  Clark  ▼.  Olark  npon  this  point  is 
recognized  and  its  doctrine  approved  in  Adcur  v.  Brimmer,  74  N.  T.  566; 
WhUney  r.  Phanix,  4  Redf.  198,  and  MaUer  of  McDonald,  Id.  324.  In 
Wood  V.  Brown,  34  N.  Y.  344,  it  is  held,  also  citing  the  principal  case,  that 
one  executor  is  not  responsible  for  the  wrongful  act  of  his  oo-executor  unless 
he  joins  in  it,  or  nQgleots  to  prevent  it  when  he  could  do  so  by  proper  care. 

Bbquxbt  or  RsBiDnx  vob  Lm  or  shorter  period  does  not  entitle  the 
legatee  to  the  possession  of  the  capital  of  the  fund,  but  that  should  be  rs- 
tained  by  the  executor,  and  the  income  paid  over  as  it  accrues:  Covenhaven  v. 
Shuler,  21  Am.  Deo.  73,  and  note.  So  held,  also,  approving  Covenhoven  v. 
Shuler  and  Clark  v.  Clark,  in  HUl  v.  ffiU,  2  Lans.  48;  Livingtton  v.  Murray, 
68  N.  Y.  493;  Haven  v.  Haven,  I  Bedf.  376;  Eiaall  v.  Walerbury,  2  Id.  50; 
Bundy  v.  Bundy,  47  Barb.  141.  If  the  fund  is  delivered  over  to  the  party 
entitled  to  the  particular  estate,  he  must  give  ample  security  for  the  return 
of  the  principal,  as  stoted  in  CZorliv.  C^Jb;  if ontce  v.  ifonioe,  43  N.  Y.  387. 

Liabilitt  or  Exboutobs  to  Acxx>i7irr  roB  Pbogbbds  of  lands  sold  under 
a  power  in  the  wilL  The  principal  case  is  referred  to  as  an  authority  on  this 
point,  in  Bloodffood  v.  Bruen,  2  Brad.  12;  Enmn  v.  Loper,  43  N.  Y.  525. 

EZEOTTTOB  PUBOSAfllNO  OK  FOBXCLOSUBB  Or  MOBTQAOX  DVB  THB  ESTATE, 

Duties  and  Liabiutixs  or.— In  Janeeen  v.  Wen^ile,  3  Bedf.  233,  and  Vol- 
eniine  v.  Belden,  20  Hun,  542,  the  doctrine  of  Clark  v.  Clark  on  this  point  is 
referred  to  with  approval. 


RiDABOGK  V.  Levy. 

[8  Pazqi's  OHAXcaax,  197.] 

ViCB-GHANCKLLOB  HAS  NO  AUTHOBITT  TO  TaKE  AcKNOWLBDOHENTS  of  Sealed 

instruments. 

Objection  that  Appeal  Bond  was  not  Agknowlbdokd  before  an  author- 
ized  officer,  being  merely  technical,  the  court  will  retain  the  appeal  and 
permit  the  bond  to  be  properly  acknowledged,  upon  the  usual  terms,  if  a 
HiwnJBsal  would  sacrifice  any  substantial  right  of  the  appellant;  but  not 
where  the  appeal  itself  rests  upon  merely  technical  grounds. 

Appellant  on  Technical  Gbounds  will  not  bb  Belibybd  from  a  tech* 
nical  error  in  his  proceedings  rendering  his  appeal  defective. 

Motion  to  dismiss  an  appeal  from  an  order  of  the  vice-cban- 
oellor  permitting  a  reverification  of  a  bill.  The  ground  of  the 
motion  was  that  the  appeal  bond  was  acknowledged  before  the 
vice-chancellor,  who  had  no  authority  to  take  the  acknowledg- 
ment.    Other  facts  appear  from  the  opinion. 

T.  8.  Brady,  for  the  appellant. 

J.  Bhoades,  for  the  respondent. 
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Walwokth,  Ohanoellor.  The  yice-oliancellor  does  not  appear 
to  be  authorized  to  take  the  acknowledgment  of  deeds  and  other 
instrtunentB,  so  as  to  make  that  acknowledgment  legal  evidence 
without  farther  proof.  He  is  only  empowered  to  do  those  du- 
ties which  the  circuit  judge  of  the  first  circuit  was  originally  au- 
thorized to  do  as  a  vice-chancellor.  That  did  not  include  the 
light  to  take  acknowledgmmts;  which  was  a  statutory  power 
given  to  the  officer  in  his  character  of  circuit  judge  merely,  and 
not  as  an  officer  of  the  court  of  chancery.  The  objection  to  the 
bond,  however,  was  merely  technical,  and  as  the  appellant's  so- 
licitor offered  to  have  the  bond  properly  acknowledged,  it  would 
be  a  matter  of  course  to  permit  it  now  to  be  done,  and  to  retain 
the  appeal  upon  the  usual  terms,  if  any  substantial  right  of  the 
appellant  was  to  be  sacrificed  by  grantirg  this  motion.  But  it 
appears  that  the  object  of  the  appeal  itself  is  to  enable  the  ap- 
pellant to  avaU  himself  of  a  mere  technical  objection  to  the  man- 
ner of  verifying  the  respondent's  bill;  the  same  having  been 
originally  sworn  to  before  a  commissioner  of  deeds,  who  was  the 
complainant's  solicitor.  Under  those  circumstances  the  vice- 
chancellor  was  probably  right  in  permitting  the  bill  to  be  re- 
sworn before  another  officer,  without  prejudice  to  the  injunction. 
At  all  events,  this  court  will  not,  where  the  appellant  himself 
has  made  a  slip,  relieve  him  from  the  consequences  thereof  for 
the  mere  purpose  of  enabling  him  to  take  advantage  of  a  similar 
slip  on  the  part  of  his  adversaiy. 
The  appeal  must  therefore  be  dismissed  with  costs. 

Who  MAt  Takx  AaKNOWUEDOMXHTS:  See  Secudan  ▼.  Wright,  25  Am.  Deo. 
M4:  WUhen  ▼.  BaM,  32  Id.  754. 


Patty  v.  Pease. 

[8  Pazob'i  Obamosbt,  277.] 

Bulb  Chabouto  Mobtoaobd  Land  in  Invbbsb  Obdbb  of  alienation,  with 
payment  of  the  mortgage,  where  different  parcels  are  sold  at  different 
times,  is  a  mere  rale  of  equity,  which  is  not  to  be  enforced  in  such  a  way 
that  it  will  contravene  principles  of  natural  equity  and  justice. 

AlaBTOAOEB  Rblbasino  Part  or  thb  Pbkmises  to  a  purchaser,  does  not 
lose  his  lien  against  the  residue  in  the  hands  of  a  prior  purchaser,  where 
by  agreement  between  the  mortgagor  and  second  purchaser  the  entire 
purchase  money  of  the  part  released,  being  its  full  value,  was  paid  to  the 
mortgagee  and  applied  on  the  mortgage;  especially  where  it  appears  that 
at  the  time  of  the  release  the  mortgagee  had  no  notice,  by  registration 
or  otherwise,  that  the  residue  had  been  previously  sold  and  conveyed  to 
another  purchaser. 
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Bill  to  foreclose  a  mortgage.  The  defendazit,  Seymour,  bad 
purchased  part  of  the  premises  from  one  who  purchased  of  the 
mortgagor  on  March  14,  1827.  He  claimed  that  such  x>art  was 
discharged,  because  on  a  sale  of  the  residue,  made  to  one  Hoi- 
ley  on  March  18,  1827,  the  mortgagee,  upon  reoeiTing  the 
whole  purchase  money,  released  such  residue  to  Holley.  Other 
facts  appear  from  the  opinion.  Decree  by  the  Tice-chanoellor 
that  the  part  of  the  land  conyeyed  to  Seymour  was  chaigeable 
with  the  balance  due  on  the  mortgage  debt,  after  deducting  the 
money  paid  by  Holley,  and  that  the  premises  be  sold,  etc.  The 
defendant  Seymour  appealed. 

John  Porter  J  for  the  appellant. 

P.  Bronson,  for  the  respondents. 

Walwobth,  Chancellor.  This  is  an  appeal  by  the  defendants 
from  a  decree  of  the  yioe-chancellor  of  the  seventh  circuit  for 
the  foreclosure  of  a  mortgage.  And  the  only  question  is,  whether 
the  vice-chancellor  has  correctly  applied  the  principle  to  the 
facts  of  this  case,  that  where  the  owner  of  lands  subject  to  a 
charge  sells  them  at  different  times  in  parcels,  the  several  par- 
cels are  to  be  charged  in  the  inverse  order  of  their  alienation: 
See  Aichen  v.  Macldin^  1  Druiy  &  Walsh,  621;  James  v.  Hubbard, 
1  Paige,  228.  The  land  now  owned  by  Seymour  was  first  sold 
and  conveyed,  and  a  few  days  afterwards  the  residue  of  the 
mortgaged  premises  was  sold  to  Holley  for  eight  hundred  dol- 
lars. Holley  paid  the  whole  purchase  money  directly  to  the 
mortgagee,  and  took  a  release  of  his  land  from  the  lien  of  the 
mortgage.  And  the  question  is,  whether  the  complainant,  by 
the  execution  of  that  release,  discharged  the  lands  previously 
conveyed  to  Maxwell  from  the  lien  of  his  mortgage  ? 

This  rule  of  charging  the  lands  in  the  inverse  order  of  their 
alienation  is  a  mere  rule  of  equity.  The  release  to  a  subsequent 
purchaser,  therefore,  is  not  a  technical  discharge  of  the  lands 
previously  conveyed  from  the  lien  of  the  incumbrance.  Neither 
is  it  an  equitable  release  or  discharge,  unless  upon  the  principles 
of  natural  equiiy  and  justice  it  ought  thus  to  operate  against  the 
party  making  the  release  to  the  subsequent  grantee.  And  as  I 
am  satisfied  from  the  evidence  that  the  vice-chancellor  arrived  at 
the  correct  conclusion  as  to  the  actual  cash  value  of  the  land 
conveyed  to  Holley  at  the  time  the  mortgagee  executed  the  re- 
lease to  him,  I  think  he  has  applied  the  principle  of  the  rule 
correctly  to  the  facts  of  this  case.  For  the  whole  value  of  the 
lands  which  remained  unsold  after  Maxwell  purchased,  having 
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been  actnallj  applied  to  the  reduotion  of  the  amount  due  on  tiie 
mortgage,  he  was  not  prejudiced  by  the  sale  of  those  lands  to 
HoUey,  under  the  stipulation  that  they  should  be  released  from 
the  lien  of  the  mortgage.  And  it  was  carelessness  that  he  did 
not  see  that  his  own  lot  was  discharged  from  the  mortgage  also, 
before  he  paid  over  the  purchase  money  to  Pease;  which  pur- 
xibsse  money  does  not  appear  to  haye  been  paid  down  when  the 
deed  to  him  was  given,  on  the  fourteenth  of  March,  or  to  have 
been  applied  on  the  mortgage. 

Again;  it  does  not  appear  that  the  deed  to  Maxwell  was  re- 
corded, or  that  he  was  in  possession  of  the  premises  conveyed 
to  him,  or  that  the  complainant  had  any  notice  that  this  part  of 
the  premises  did  not  still  belong  to  the  mortgagor  at  the  time  he 
received  the  money  and  released  the  premises  conveyed  to 
HoUey.  And  without  notice  of  the  prior  conveyance,  eitiier  ac- 
tual or  constructive,  the  mortgagee  would  not  lose  his  lien  by 
releasing  the  land  of  the  subsequent  purchaser:  Guion  v.  Knapp, 
6  Paige,  35  [29  Am.  Dec.  741]. 

The  decision  of  the  vice-chancellor  was  therefore  right,  and 
the  decree  appealed  from  must  be  afiSrmed  with  costs. 


AuxNATiON  or  DiPVEKENT  Pabosls  or  MoBTOAOKD  Lakd,  rule  charging 
the  several  parcelB  in  inverse  order  of  alienation,  in  caae  of:  See  Onion  v. 
Knapp,  29  Am.  Dec.  741,  and  the  note  thereto,  citing  other  decisions  in  this 
aeries  and  elsewhere  as  to  the  rights  and  liahilities  of  the  successive  pur- 
chasers in  such  cases.  The  foregoing  case  of  PtUly  v.  Pease,  is  cited  as  an 
authority  for  the  general  rule  that  where  different  parcels  of  a  mortgaged 
tract  of  land  are  sold  at  different  times  to  different  purchasers,  they  are  to  bo 
charged  in  the  inverse  order  of  alienation,  in  8t,  John  v.  Bumpeteadf  17 
Barb.  102,  and  Igkhari  v.  Cranty  42  IlL  267.  If  the  mortgagee  releases  to 
the  purchaser  of  the  last  parcel  without  notice  of  a  previous  alienation  of 
another  parcel,  the  Utter  is  not  released:  Stuyvesant  v.  HoTie,  1  Sandf.  Ch. 
423.  The  release  to  the  subsequent  purchaser  is  not  a  technical  discharge  of 
the  parcels  previously  sold,  nor  will  it  operate  as  an  equitable  release  unless 
upon  principles  of  equity  and  justice  it  ought  so  to  operate:  KendaU  v.  Nie' 
(mkr,  45  N.  Y.  Super.  Ct.  (13  Jones  &  S.)  553;  S.  C,  58  How.  Pr.  165.  But  if 
the  release  is  given  with  notice  of  the  previous  alienation,  it  is  a  discharge 
pro  tanto  of  the  parcel  previously  conveyed:  Iglehari  v,  Crant^  42  HL  26S,  all 
citing  the  principal  case. 


Van  Hobne  v.  MoLaben. 

[8  Paigx's  Gbahoxrt.  285.] 

Eedxkftion  or  LAim  bt  Junior  Judgment  Cbeditob  from  a  sale  under  a 
prior  judgment,  is  not  a  satisfaction  of  the  redeeming  creditor's  judgment 
at  law  or  in  equity,  however  profitable  a  speculation  the  purchase  may  be* 
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Appeal  from  a  decree  of  the  Tice-ohancellor.  The  bill  -was 
filed  by  the  complainant  to  restrain  the  defendant  from  proceed- 
ing by  creditor's  bill,  after  execution  unsatisfied,  to  enforce  a 
certain  judgment  against  the  complainant,  and  for  other  relief. 
The  bill  alleged,  and  it  was  admitted  that  the  plaintiff's  realtj 
had  been  sold  under  a  certain  prior  judgment,  and  that  the  de- 
fendant as  junior  judgment  creditor  had  redeemed  the  premisea 
under  the  statute.  The  bill  also  alleged  that  the  land  was  in 
reality  worth  more  than  the  redemption  money  and  the  amount 
of  the  defendant's  judgment;  but  this  was  denied.  The  de- 
fendant averred  that  he  had  offered  and  was  still  ready  to  permit 
the  complainant  to  redeem  upon  paying  the  redemption  money 
and  interest,  together  with  the  defendant's  judgment  and  the 
costs.  Decree  by  the  yice-chanceUor  dismissing  the  bill  with 
costs,  unless  the  complainant  should,  within  thirty  days,  accept 
defendant's  offer  to  permit  him  to  redeem  and  pay  all  the  costa. 

J,  Xr.  jKUinghast,  for  the  appellant. 

D.  Oady^  for  the  respondent. 

Walwobth,  Chancellor.  The  yice-chancellor  unquestionably 
came  to  the  correct  conclusion  in  this  case,  that  the  redemption 
of  the  premises  from  the  sheriffs  sale  imder  a  prior  judgment, 
is  not  either  in  law  or  equity  a  satisfaction  of  the  junior  judg- 
ment of  the  redeeming  creditor.  At  the  expiration  of  the  twelve 
months  from  the  time  of  the  sale,  all  the  right  and  title  of  the 
judgment  debtor  to  redeem  the  premises  from  the  sheriffs  sale  is 
forever  gone.  As  to  him,  therefore,  it  is  perfecUy  immaterial 
whether  the  first  purchaser  takes  a  deed  of  the  premises  at  the 
end  of  the  fifteen  months,  or  the  conveyance  is  made  by  the 
sheriff  to  the  junior  creditor.  The  benefit  he  receives  under  the 
provisions  of  the  statute  arises  principally  at  the  time  of  the 
sheriffs  sale;  as  the  right  of  any  junior  creditor  to  redeem  upon 
the  x)ayment  of  the  amount  bid  and  interest,  will  induce  the 
owner  of  the  first  judgment  to  bid  at  least  to  the  amount  of  hia 
debt,  if  the  property  is  worth  more.  He  may  also  be  incident- 
ally benefited  by  a  second  redemption;  as  the  second  junior 
creditor,  if  he  redeems,  is  boimd  not  only  to  pay  the  original 
bid  and  interest,  but  also  the  amount  of  the  second  or  inter- 
mediate judgment  imder  which  the  first  redemption  took  place. 
But  there  is  nothing  in  the  statute  which,  even  by  implication, 
conveys  the  idea  that  the  redeeming  creditor  is  to  lose  his  whole 
judgment  if  he  thinks  proper  to  redeem  properly  which  he  sup- 
poses has  been  sold  below  its  value.    Yery  few  creditors  would 
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be  found  willing  to  aTail  fhemselTes  of  fhe  priTilege  of  redeem- 
ing,  if  the  consequence  of  such  redemption  was  to  be  an  extin- 
guishment of  their  whole  debt;  or  even  if  they  were  to  be  sub- 
jected to  the  expense  and  vexation  of  a  chancexy  suit  with  the 
judgment  debtor,  to  ascertain  from  the  conflictii^  teetimonj  of 
witnesses  the  actual  value  of  the  land  at  the  time  of  its  redemp- 
tion. The  construction  of  the  statute  which  is  contended  for 
by  the  complainant's  counsel  would  therefore  be  found,  in  the 
end,  to  be  extremely  prejudicial  to  the  interest  of  debtors 
whose  properly  is  to  be  sold  upon  execution;  as  there  would  be 
comparatively  few  redemptions,  and  the  first  purchaser  would 
make  his  bids  accordingly. 

In  the  case  of  The  Peru  Iron  Company,  7  Cow.  540,  one  of 
the  questions  distinctiy  presented  for  the  consideration  of  the 
court  was,  whether  the  lien  of  the  Webber  judgment,  assigned 
to  Finch,  was  discharged  by  his  redemption  from  the  first  sale 
by  virtue  of  his  ownership  of  that  judgment.  And  the  court  held 
that  it  was  not  discharged,  but  was  still  a  subsisting  judgment 
against  Winter's  heirs,  so  as  to  authorize  Finch  to  redeem  from 
the  second  sale  under  Cady^s  execution  upon  the  Oohen  judg- 
ment. And  in  the  recent  case  of  Bmme^s  Adm'rs  v.  Bradstreet, 
20  Wend.  60,  the  same  court  decided  that  the  redemption  by 
the  junior  creditor  was  no  bar  to  an  action  to  enforce  the  pay- 
ment of  his  judgment,  although  the  value  of  the  lands  redeemed 
exceeded  the  amount  of  the  judgment  and  the  redemption 
money.  This  being  the  settied  rule  of  law  on  the  subject,  there 
is  no  principle  of  equity  which  calls  upon  this  court  to  establish 
a  different  rule  here.  Although  the  redeeming  creditor  may 
have  made  a  good  speculation  by  redeeming  from  the  first  sale, 
he  did  not  make  it  at  the  expense  of  or  for  the  benefit  of  the 
judgment  debtor,  whose  right  to  redeem  was  forever  gone.  The 
latter  is  not  therefore  entitied  to  the  benefit  of  the  speculation, 
for  which  he  neither  furnished  funds  nor  ran  any  risk.  And  as 
there  was  no  excuse  for  the  complainant's  proceeding  with  this 
suit  after  the  offer  made  to  him  by  the  defendant,  the  vice-chan- 
cellor properly  charged  him  with  costs;  although  he  permitted 
him  still  to  have  the  benefit  of  the  offer,  which  was  renewed  in 
the  defendant's  answer. 

*  The  decree  appealed  from  must  therefore  be  afflnoed  with 
costs. 


688  Pbelfs  v.  Oabbow.  [New  Tort. 


Phelps  v.  Gabbow. 

[8  Paiok^  Ohaxckbt,  392.} 

Patxb  Ikdobseno  Dbaft  is  not  Liable  as  Subktt  to  Drawkb  in  caae  of 
the  failure  of  the  aooeptor  to  pay  at  matnrity,  bat,  on  the  contrary,  he 
may  reoover  the  amoiint  of  the  draft  of  the  drawer,  if  compelled  to  pay 
it  to  a  Babeeqnent  holder. 

Patkb  Ihtbitdino  to  Bioomb  Surety  for  Drawee  and  indorsing  for  that 
parpoee7and  without  consideration,  a  draft  payable  to  his  order  drawn 
for  the  price  of  goods  purchased  by  tiie  drawee  from  the  drawer,  all  the 
parties  supposing  that  by  such  indoisement  he  becomes  asorety,  is  never- 
thelees  not  oharyi;eable  as  surety,  and,  if  compelled  to  pay  the  draft  to  a 
subeequent  holder  by  the  drawee's  failure  to  pay,  the  indorser  may  re- 
cover the  amount  from  the  drawer,  and  the  latter  has  no  remedy  in 
equity,  on  the  ground  of  mistake  or  otherwise,  to  prevent  such  reoovery. 

Bill  for  an  injunction  filed  by  the  complainants  for  the  pur- 
pose of  perpetually  enjoining  the  defendant  Churow  from  pro- 
ceeding at  law  to  recover  the  amount  of  a  certain  draft,  he  hav- 
ing already  brought  an  action  for  that  purpose.  It  appeared, 
that  one  Smith  haying  purchased  certain  goods  from  the  plaini- 
ifTs,  and  promised  that  if  they  would  draw  on  him  for  the 
amoimt  at  four  months  he  would  get  Oarrow  to  indorse  for 
him,  the  plamtLflfs  sent  the  goods  and  drew  a  draft  for  the 
amount  on  Smith,  payable  to  the  defendant's  order,  which  was 
indorsed  by  the  defendant.  The  complainants  sent  the  draft  to 
a  bank  for  collection.  Smith  having  failed  to  pay,  it  was  pro- 
tested, and  the  defendant  then  paid  it  and  sued  the  drawers. 
The  defendant,  having  answered  the  complainants'  bill,  moved 
to  dissolve  the  injunction. 

A,  Taber,  for  the  complainants. 

O.  AUen,  for  the  defendant. 

Walwobth,  Chancellor.  The  complainants  drew  the  draft  in 
this  case,  payable  to  the  order  of  the  defendant,  supposing,  as 
they  allege,  that  his  indorsing  it  woidd  make  him  liable  to  them 
as  a  surety  for  Smith  the  drawer.  And  the  defendant  admits 
that  he  indorsed  his  name  upon  the  draft,  at  the  request  of 
Smith,  supposing  that  by  so  doing  he  had  thereby  become  liable 
to  pay  the  amount  of  the  draft  to  the  complainants,  as  surety 
for  Smith,  in  case  the  same  was  not  paid  by  the  drawee.  The 
question  therefore  arises  whether  this  court  can  relieve  the  com- 
plainants against  this  mistake  in  law,  so  as  to  chaige  the  de- 
fendant as  a  surety  for  a  debt  for  which  he  intended  or  expected 
to  become  liable,  but  for  which  he  did  not  in  fact  contnbct  any 
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legal  liability  to  them.  Upon  a  full  oonsidaration  of  the  case, 
I  have  not  been  able  to  discover  any  equitable  prinoiple  which 
<*an  authorize  this  court  to  interfere,  if  the  complainants  haye 
no  legal  defense  to  the  suit  which  the 'defendant  has  brought 
against  them  to  recover  back  the  money  which  he  paid  to 
the  bank  as  the  indorser  of  this  bill.  It  is  perfectly  clear  that 
the  payee  of  a  draft  who  indorses  the  same  does  not  contract 
any  legal  liability  to  the  drawers,  in  case  of  the  failure  of  the 
acceptor  to  pay  the  draft  at  maturity.  But  on  the  contrarjr,  if 
such  indorser  is  obliged  to  pay  the  draft  to  a  subsequent  holder 
thereof,  as  Garrow  was  comx>elled  to  do  in  this  case,  he  may  sue 
the  drawers  upon  the  bill  to  recover  the  amount  from  tiiem. 
The  intention  of  the  defendant  to  become  security  for  Smith,  or 
rather  his  supposition  that  by  indorsing  the  draft  he  had  be- 
came such  security,  could  not  make  him  either  legally  or  equi- 
tably liable  to  the  complainants  as  such  security,  wil^out  con- 
sideration. And  nothing  short  of  a  written  agreement  could 
render  him  liable  as  a  surety  for  Smith,  under  the  provisions  of 
the  statute  of  frauds.  Even  if  the  complainants  had  sold  their 
goods  upon  the  faith  of  a  previous  promise  by  the  defendant, 
that  he  would  become  legally  bound  as  surety  for  the  payment 
of  the  debt,  there  might  be  still  a  difficulty  in  rendering  him 
liable  consistently  with  the  provisions  of  the  statute  of  frauds; 
unless  he  had  been  guilty  of  some  fraudulent  device  which 
woidd  authorize  a  court  of  equity  to  interfere.  Here,  however, 
the  defendant  did  not  even  authorize  his  name  to  be  used  until 
after  the  goods  had  been  sent  to  Smith.  His  mistake,  there- 
fore, in  supposing  he  had  become  a  surety  for  Smith,  by  in- 
dorsing the  draft,  when  he  had  not  become  so  either  in  fact  or 
in  law,  raises  no  equity  in  favor  of  the  complainants  against 
him. 

The  injunction  must  therefore  be  dissolved;  leaving  the  com- 
plainants to  their  defense  at  law,  if  they  have  any  such  defense 
to  the  suit  against  them  on  the  draft. 


Parol  Evidekck  to  Vaby  Effect  of  Indobsement:  See  PerHna  v,  Catlin, 
"29  Am.  Dec.  282,  and  cases  cited  in  the  note  thereto.  In  Haueh  v.  Hund,  1 
Bosw.  431,  it  is  held  that  the  second  indorser  of  a  note  can  not  be  made  liable 
to  the  payee,  and  first  indorser,  by  proving  a  verbal  agreement  of  the  second 
indorser  to  indorse  for  the  maker's  accommodation,  for  the  purpose  of  securing 
the  first  indorser;  and  the  principal  case  is  referred  to  incidentally  in  discuss* 
ing  the  subject.  In  Baker  v.  Martin^  3  Barb.  638,  the  case  is  cited  to  the 
point  that  where  a  payee  indorses  a  draft  drawn  in  his  favor  with  the  inten- 
tion of  becoming  surety  to  the  drawer  for  the  drawee,  he  can  not  be  held  at 
4aw  or  in  equity  as  such  surety.  So  in  Wing  v.  Terry,  5  Hill,  162,  to  th« 
AM.  Pxo.  Voxm  XZXY— ii 
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point  titat  aigiiiiig  a  draft  with  the  drawer  with  the  intention  of  becoming 
surety  for  him  to  the  drawee,  will  not  vary  the  legal  effect  of  the  inatrament 
80  as  to  make  the  party  so  signing  liable  to  the  drawee.  See,  also,  Griffith  ▼. 
Rted,  84  Am.  Deo.  267,  for  a  decision  to  the  same  effect.  In  Prior  ▼.  FTtf^ 
iam»,  2  Keyes,  532;  S.  C,  3  Abb.  App.  Dea  626,  the  principal  case  is  com- 
mented on,  and  it  is  said  that  under  the  facts  the  defendant  woald  now  be 
liable  at  law.  To  the  general  position  that  the  liability  of  a  prior  indorser  is 
to  his  indorsee,  and  not  to  the  drawer,  Phelps  v.  Oarrow  is  cited  in  Dygert  ▼. 
Oro9,  9  Barb.  611.  In  Trtuteet  v.  Oda,  65  IlL  181, 182,  the  case  is  referred  to 
as  an  authority  for  the  principle,  that  the  intention  of  the  parties  to  a  written 
instrument  that  it  should  have  an  effect  contrary  to  its  le^^  tenor  will  not  ba 
admitted  to  vary  the  legal  effect 

MisTAXx  or  Law  ab  Gboukd  or  Rsusr  against  Costbact:  See  Norton  ▼• 
Marden,  82  Am.  Bee.  182,  and  other  cases  cited  in  the  note  to  that  decisiOQ. 


Shaw  V,  GostESB. 

(8  Paiok's  Cbavgest,  899.] 
AmDAYIT  MUST  BB  AnITEXBD  TO  InTEBPLKABEK  BxLL  THAT  HO  €k>LLimiOV 

exists  between  the  complainant  and  any  of  the  defendanta. 

MoNxr  MUSfT  Bs  Bbouobt  vsno  Ck)URT  ON  AN  Intbrplbadbb  Bill,  or  tha 
complainant  must  offer  in  his  bill  to  bring  it  in,  if  the  bill  relates  to  moneys 
inlushanda 

CourLAiNANT  MUST  SHOW  THAT  He  IS  Mebb  Staxbholdbb,  in  ft  bill  of  inter- 
pleader, that  he  has  no  personal  interest  in  the  controversy  between  the 
defendants,  and  that  their  respective  claims  against  him  are  of  the  same 
nature  or  character. 

SKKBirr  CAN  NOT  MAINTAIN  BiLL  or  Intkbplbadbb  against  ExEcunoN 
Cbbditob,  and  a  stranger  claiming  adversely  property  seized  by  such 
sheriff  under  the  execution. 

Irtseplbadeb  Bill  must  Show  that  Complainant  is  Ionobant,  or  at  least 
in  doubt,  as  to  the  respective  rights  of  the  defendants  to  the  debt,  duty, 
or  other  thing  claimed  of  him,  and  that  he  can  not  safely  pay  or  render 
it  to  either  without  risk  of  liability  to  the  other. 

Ibtbbpleadino  Bill  Attempting  to  State  the  whole  Facts  upon  which 
the  legal  rights  of  the  respective  claimants  depend,  and  showing  thereby 
that  one  of  the  defendants  is  entitled  to  the  debt  or  duty  claimed,  while 
the  other  is  not,  may  be  demuired  to  by  both. 

Allowance  or  C^osts  to  Dependants  on  Dismissing  Bill  or  Intebplbaoeb 
showing  on  its  face  that  it  was  improperly  filed,  where  instead  of  de- 
murring they  have  answered  the  bill,  should  be  the  same  as  if  they  had 
demurred. 

Appeal  and  cross-appeal  from  a  decree  of  the  vioe-chancellor 
(Shaw  Y.  Chester,  2  Edw.  Ch.  405),  upon  a  bill  of  interpleader 
filed  by  the  complainant,  to  determine  the  right  to  the  proceeds 
of  certain  property  seized  by  the  complainant,  as  sheriff,  on  an 
execution  in  favor  of  T.  L.  and  W.  W.  Chester,  defendants,  and 
against  certain  other  parties.    The  properly  consisted  of  fumi- 
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tare  and  other  goods  in  Washington  hall,  of  which  the  execu- 
tion debtors  were  lessees.    It  was  claimed  by  Coster,  defendant, 
under  a  mortgage  executed  before  the  levy  by  one  of  the  execu« 
tion  debtors,  and  Coster  forbade  the  levy.    After  the  return  day, 
by  agreement  between  Coster  and  the  execution  debtors  and 
certain  other  parties,  the  lease  of  the  execution  debtor  was  sur- 
rendered and  a  new  lease  taken  from  Coster  by  the  other  parties 
mentioned,  to  whom  the  execution  debtors  assigned  the  furni- 
ture and  goods.     The  assignees  made  a  new  mortgage  to  Coster 
to  secure  a  balance  due  him  from  the  original  tenants,  and  also 
to  secure  the  rent  under  the  new  lease.    The  new  tenants  after- 
wards sold  and  transferred  their  interest  in  the  lease  and  goods 
to  Jump  and  Artiguenare.    Coster  subsequently  distrained  for 
rent  under  the  new  lease,  and  also  advertised  the  goods  for  sale 
under  his  mortgage,  when  Jump  filed  a  bill  against  Coster  and 
Artiguenare,  claiming  the  goods.    One  Dey,  now  defendant,  was 
appointed  receiver  in  that  suit.    It  was  subsequently  agreed  be- 
tween Dey  and  the  sheriff,  now  complainant,  with  the  assent  of 
the  parties  in  Jump's  suit,  that  the  property  should  be  sold  at 
auction,  and  the  rights  of  Coster  and  the  Chesters  and  other 
parties  should  be  afterwards  determined;  but  the  Chesters  in- 
sisted that  the  sheriff  should  retain  control  of  the  proceeds  of 
such  sale  to  the  extent  of  their  execution.    Dey,  however,  noti- 
fied the  sheriff  that  he  claimed  exclusive  control,  as  receiver,  of 
the  property  and  its  proceeds.     The  auctioneer  made  sale  for  a 
sum  insufficient  to  satisfy  the  execution  and  mortgage,  and  Dey 
and  the  sheriff  respectively  notified  him  that  they  each  claimed 
the  proceeds,  and  forbade  payment  to  any  one  else.     Subse- 
quently, by  agreement  between  Dey  and  the  sheriff,  the  money 
was  deposited  in  bank  in  their  joint  names,  to  await  the  deter- 
mination of  the  respective  claims.     The  sheriff  afterwards,  un- 
der a  rule  applied  for  by  the  Chesters,  returned  the  writ  specially 
setting  forth  the  above  facts,  and  the  conflicting  claims  to  the 
property,  and  that  it  remained  in  his  hands  subject  thereto.    The 
execution  creditors  tendered  him  an  indemnity  if  he  would  pay 
the  money  <fver  to  them,  to  which  he  made  no  answer,  but  filed 
this  bill  of  interpleader  against  Jump,  Coster,  Dey,  and  the 
Chesters,  setting  out  the  facts.     There  was  no  affidavit  denying 
collusion,  and  no  offer  to  bring  in  the  money,  the  complainant 
stating  that  he  could  not  bring  it  in  because  of  the  agreement 
with  Dey  and  the  joint  deposit.    All  the  defendants  answered, 
setting  up  their  respective  claims,  and  contesting  the  right  to  an 
interpleader,  except  Jump,  who  suffered  the  bill  to  be  taken  pr^ 
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oonfesBO.  After  hearing  the  evidenoe,  the  Tioe-chanceUor  dis- 
missed the  bill  Teith  costs  as  to  the  Chesters,  bat  without  costs  as 
to  the  others.  The  complainant  appealed  as  to  the  dismissal, 
and  the  other  defendants  as  to  the  costs 

George  Ouriia,  for  the  complainant. 

C  BuahneU,  for  the  Chesters. 

B.  W.  Bormey^  for  Coster  and  Dey. 

Walworth,  Chancellor.  The  Tice-dhancellor  was  clearly  right 
in  supposing  that  this  was  not  a  proper  case  for  a  bill  of  inter- 
pleader; even  if  the  complainant's  allegations  had  left  it  doubt- 
ful whether  he  was  entitled  to  the  property  in  question  under 
the  execution  in  favor  of  the  Chesters,  or  whether  it  belonged 
to  the  defendant  Dey  in  his  character  of  receiver  in  the  suit  of 
Jump  against  Coster  and  Artiguenare.  Judge  Stoiy,  in  his 
very  valuable  treatises  on  equity  jurispradenoe  and  on  equifj 
pleading,  has  so  fully  and  so  correctly  stated  the  law  on  the 
subject  of  interpleader,  that  it  is  only  necessary  to  refer  to  those 
works,  in  a  judicial  opinion.  In  the  first  place,  the  complainant 
in  a  bill  of  interpleader  must  annex  an  affidavit  to  his  bill  that, 
there  is  no  collusion  between  liim  and  any  of  the  other  parties. 
And  if  the  bill  is  filed  in  relation  to  moneys  in  his  hands,  he 
must  either  bring  the  money  into  court,  or  at  least  must  offer 
to  do  so  by  his  bill;  so  that  the  court  may  by  its  order  compel  a 
compliance  with  that  offer,  upon  the  application  of  either  of  the 
defendants:  2  Story's  Eq.  116,  sec.  809;  Story's  Eq.  PL  237, 
sec.  291.  The  complainant  must  also  show  that  he  is  in  the 
situation  of  a  mere  stakeholder,  having  no  personal  interest  in 
the  controversy  between  the  defendants,  and  that  their  respect- 
ive claims  against  him  are  of  the  same  nature  or  character:  2 
Story's  Eq.  118,  sec.  812;  Story's  Eq.  PI.  239,  sees.  294,  297. 

In  the  case  under  consideration,  there  was  no  privity  between 
the  complainant  and  the  defendant  Coster,  in  relation  to  the 
property  in  Washington  Hall.  And  if  the  deputy  sheriff  ever 
in  fact  levied  tipon  that  property,  by  virtue  of  the  execution  in 
favor  of  the  Chesters,  the  complainant  claimed  title  to  the  prop* 
erty,  as  sheriff,  adverse  to  the  title  of  the  defendant  Coster  under 
his  mortgage.  Frequent  attempts  have  been  made  l^  sheriffs  to 
sustain  bills  of  interpleader  where  the  property  levied  on  by 
them  has  been  claimed  by  third  persons,  adverse  to  the  claim  of 
the  sheriff  and  the  creditor  under  the  execution.  But  I  have 
not  been  able  to  find  any  case,  in  which  the  question  has  been 
deliberately  examined,  where  a  court  of  equity  has  decided  in 
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faTor  of  saoh  a  pzooeeding.  Indeed  it  woidd  be  contrary  to 
every  principle  of  justice  to  permit  a  sheriff  to  seize  property, 
daimed  by  a  third  person,  tmder  an  execution  against  a  judg- 
ment debtor,  and  then  to  compel  such  third  person  to  come- into 
a  court  of  equity  and  liquidate  the  question  of  right  to  such 
property  with  the  creditor  in  the  execution,  instead  of  trying 
the  question  at  law,  against  the  sheriff  himself  as  the  wrong- 
doer. 

In  Slingtiyy  v.  BouUon,  1  Yes.  &  B.  334,  where  the  goods 
seized  and  sold  by  the  sheriff  were  claimed  by  trustees  under  a 
settlement,  who  brought  an  action  of  trover  therefor  against 
him.  Lord  Eldon  refused  an  injunction,  upon  a  bill  of  inter- 
pleader filed  against  the  trustees  and  the  creditor  in  the  execu- 
tion. He  said  the  sheriff  acted  at  his  peril  in  selling  the  goods, 
and  was  concluded  from  stating  a  case  of  interpleader,  in  which 
the  complainant  always  admitted  a  title  in  all  of  the  defendants 
against  himself.  That  a  person  could  not  file  a  bill  of  inter- 
pleader who  was  obliged  to  put  his  case  upon  this;  that  as  to 
some  of  the  defendants  he  was  a  wrong-doer.  From  the  margi- 
nal note  of  the  reporter  to  the  case  of  Storrs  v.  Payne  et  aL,  4 
Hen.  &  M.  506,  it  would  appear  that  the  chancellor  had  decided 
that  a  bill  of  interpleader  might  be  filed  by  a  sheriff  to  settle  the 
question  between  the  claimant  of  the  property  and  the  creditor 
in  the  execution.  But  upon  looking  at  the  case  itself,  the  de- 
.cision  appears  to  be  the  other  way.  It  is  true  the  chancellor 
says  the  plaintiff  may  file  his  bill  if  he  pleases;  but  he  does  not 
intimate  an  opinion  that  he  can  succeed  in  such  suit.  As  I  un- 
derstand the  case,  it  was  an  ex  parte  application  for  an  injunc- 
tion, upon  a  bill  of  interpleader;  which  application  was  denied 
on  the  ground  that  the  Virginia  statute  had  made  ample  provis- 
ion for  the  protection  of  the  sheriff  without  the  necessity  of  re- 
sorting to  a  court  of  equity  for  relief.  And  the  permission  to 
file  the  bill  was  nothing  more  than  saying,  *'  If  you  wish  to 
have  this  question  as  to  your  right  to  proceed  by  a  bill  of  inter- 
pleader more  deliberately  settled,  and  in  a  manner  in  which  you 
can  have  the  benefit  of  a  review  by  the  court  of  appeals,  you 
can  file  your  bill  and  proceed  in  your  suit;  though  I  will  not 
grant  the  injunction  in  the  mean  time." 

The  case  of  Nash  v.  Smith,^  referred  to  in  the  opinion  of  the 
vice-chancellor,  from  the  Oonnecticut  reports,  is  not  an  author- 
ity in  favor  of  the  sheriff's  filing  a  bill  of  interpleader  in  a  case 
like  the  present.    In  that  case  neither  of  the  defendants  in  the 

1.  6  Conn.  421. 
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bill  of  interpleader  claimed  title  to  the  property  adverselj  to 
Silliman  against  whom  the  process  in  the  hands  of  the  consta- 
ble was  issued.  The  constable  therefore  had  no  interest  ad- 
verse to  the  claim  of  either  party,  as  each  had  put  into  his  hands 
process  against  the  same  property:  the  one  claiming  it  as  the  in- 
dividual property  of  Silliman,  and  the  other  as  the  partnership 
property  of  Silliman  and  Cook.  There  was  therefore  a  privity 
between  the  constable  and  each  of  the  defendants.  And  the 
only  question  was  whether  the  proceeds  of  the  sale  which  had 
.been  rightfully  made,  should  be  applied  to  the  payment  of  the 
individual  debt  of  Silliman,  which  belonged  to  the  defendant 
Mitchell,  or  of  the  partnership  debt  of  Silliman  and  Cook,  which 
belonged  to  the  other  defendants.  That  was  clearly  a  proper 
case  for  a  bill  of  interpleader;  if  the  complainant,  instead  of 
paying  the  money  over  to  one  of  the  parties  in  satisfaction  of 
the  execution  against  Silliman  individually,  had  retained  the 
proceeds  of  the  property  which  he  had  rightfully  sold,  and  had 
offered  to  bring  it  into  court  to  abide  the  decision  upon  the  bill 
of  interpleader. 

In  the  case  before  me,  whatever  tnay  be  the  rights  of  the  sev- 
eral defendants  upon  the  case  as  stated  by  the  bill,  I  am  inclined 
to  think  the  bill  itself  was  defective  in  attempting  to  state  the 
whole  facts  on  which  the  legal  rights  of  each  depended;  instead 
of  stating  that  the  defendant  Coster  and  the  receiver  claimed 
them  under  an  alleged  mortgage  which  had  become  due  previ- 
ous to  the  issuing  of  the  execution,  and  which  mortgage  had 
been  given  up  after  the  return  day  of  such  execution,  and 
another  one  given  in  its  place  by  the  assignees  of  Bailey. 
This  is  what  Lord  Bosslyn  probably  meant  as  '*  suggesting  a 
case,"  in  Dungey  v.  Angove,  2  Yes.  jim.  311;  which  he  says  an 
interpleading  bill  never  does.  As  I  understand  the  law,  the 
complainant  in  a  bill  of  interpleader  must  show  that  he  is  igno- 
rant of  the  rights  of  the  respective  parties  who  are  called  upon 
by  him  to  interplead.  Or  that  at  least  there  is  some  doubt,  in 
point  of  fact,  to  which  claimant  the  debt  or  duty  belongs;  so 
that  he  can  not  safely  pay  or  render  it  to  one,  without  risk  of 
being  made  liable  for  the  same  debt  or  duty  to  the  other.  And 
therefore  if  the  complainant  states  a  case  in  his  bill  which 
clearly  shows  that  one  defendant  is  entitied  to  the  debt  or 
duty,  and  that  the  other  is  not,  both  defendants  may  demur. 
The  one  upon  the  ground  that  the  complainant  has  a  per- 
fect defense  at  law,  against  his  claim;  and  the  other  on  the 
ground  that  the  complainant  has  neither  a  legal  nor  an  equi- 
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table  defense  to  his  daun,  and  has  therefore  no  right  to  call 
upon  him  to  interplead  with  a  third  person  who  claims  without 
right.  The  yice-chancellor,  upon  any  view  I  have  been  able  to 
take  of  this  case,  was  clearly  right  in  dismissing  this  bill  as  to 
all  the  defendants.  It  should,  however,  have  been  dismissed 
without  prejudice  to  the  rights  of  the  complainant  in  any  future 
litigation  with  either  of  the  defendants;  so  as  not  to  conclude 
him  upon  the  merits  of  their  respective  claims,  which  could  not 
be  legally  adjudicated  in  this  form  of  proceeding. 

Upon  the  question  of  .costs,  I  see  no  good  reason  why  Coster 
and  Dey  should  not  have  their  costs  to  which  they  have  been 
necessarily  subjected  by  the  filing  of  this  bill.  But  as  the  bill 
upon  its  face  was  not  a  proper  bill  of  interpleader,  and  the 
rights  of  the  parties  could  not  be  settled  under  it,  I  think  all  of 
the  defendants  should  have  demurred;  instead  of  subjecting  them- 
selves to  the  useless  expense  of  putting  in  answers  and  going 
into  proofs,  and  at  the  same  time  precluding  the  possibility  of 
having  the  case  settled  upon  its  merits,  by  insisting  in  their  an* 
Bwers  that  the  bill  was  improperly  filed. 

The  decree  dismissing  the  bill  as  to  all  the  defendants  must 
therefore  be  affirmed,  but  without  prejudice  to  the  complainant's 
rights  in  any  future  litigation  with  either  of  the  defendants. 
But  it  must  be  modified  as  to  costs,  so  as  to  allow  to  Coster  and 
Dey  the  same  costs  which  they  would  have  been  entitled  to  if 
they  had  demurred  to  the  bill  and  the  same  had  been  dismissed 
upon  the  allowance  of  the  demurrer.  And  the  Chesters,  instead 
of  being  allowed  full  costs,  must  only  be  allowed  their  costs  to 
the  same  extent.  Neither  pariy  is  to  have  costs  as  against  the 
other  upon  these  appeals.  « 

Intebpleades  in  Equitt— Gknesaji  Principles. — ^The  remedy  afforded 
in  equity  to  one  who  admits  his  liability  to  deliver  property  or  render  a  par- 
tioalar  debt  or  duty  to  one  of  two  or  more  contesting  claimants,  but  who  is 
uncertain  to  which  of  them  it  is  due,  by  permitting  him  by  a  bill  of  inter- 
pleader to  bring  them  in  to  settle  the  controversy  among  themselves,  without 
vexing  him  with  several  suits,  when  he  has  no  personal  interest  in  the  matter 
further  than  to  ascertain  to  whom  he  is  to  make  delivery  or  payment,  as  the 
case  may  be,  is  founded  upon  undoubted  principles  of  justice.  This  remedy 
is  not  peculiar,  however,  to  courts  of  equity.  It  is,  on  the  contrary,  merely 
an  extension  of  an  ancient  common  law  remedy  of  interpleader  and  garnish- 
ment, which  will  be  more  particularly  noticed  in  another  part  of  this  note: 
Adams'  Eq.  202;  2  Story's  Eq.  Jur.,  sees.  804,  805.  To  entitle  a  party  to 
file  a  bill  of  interpleader,  the  following  facts  must  appear:  "1.  Two  or  mor» 
persons  must  have  preferred  a  claim  against  the  plaintiff;  2.  They  must  claiip 
the  same  thing,  whether  it  be  a  debt  or  duty;  3.  The  plaintiff  must  have  no 
beneficial  interest  in  the  thing  claimed;  4.  It  must  appear  that  he  can  not 
determine,  without  hazard  to  himself,  to  which  of  the  defendants  the  thing 
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of  right  boloiigi:''  J)om  v.  Fbx,  61  N.  Y.  268;  Orr  Wester  DUch  Co,  t.  Laf 
eombet  14  Nev.  53;  AtHmon  t.  JfonJks,  1  Cow.  601$  Eaifes  ▼.  JoAiiMn,  4  Ak. 
267;  Strange  y.  Betf,  11  Ga.  103;  CogeweU  v.  ^mutroni;,  77  DL  139;  ifoiciie 
HoUy  etc.  Co.  v.  JWm,  17  K.  J.  117;  Lineoln  ▼.  Rutland  etc.  R.  R,  Co,,  24 
Vt  639;  Adama'  £q.  202;  2  Story's  £q.  Jur.,  see.  806;  Wxlkid's  £q.  Jar. 
313.  Tbeae,  howevw,  are  not  the  only  grounds  necessary  to  the  mamtenaooe 
of  a  bill  of  interpleader,  although  they  are  the  prominent  features  of  an  in- 
terpleader  suit.  In  discussing  the  subjecti  therefore,  we  shall  not  confine 
ourselves  to  the  points  above  mentioned. 

RxMXDT  NOT  Eeoabdbd  witu  Fayor. — ^Although  the  doctrine  of  inter- 
pleader is  based  upon  undeniable  and  obvious  equity,  the  courts  have  never- 
theless shown  a  disposition  to  confine  it  within  very  strict  limits.  Lord 
Hardwicke  expressed  himself,  in  an  early  case  on  this  subject,  as  unwilling 
"to  allow  new  inventions  in  bringing  bills  of  interpleader  which  might  be 
dangerous:"  Metcal/v.  Hervey,  1  Ves.  sen.  248.  A  resort  to  this  remedy  in 
cases  to  which  it  is  not  clearly  applicable,  in  the  light  of  previous  decisiona, 
is  not  to  be  encouraged,  because  of  the  expense  and  delay  to  which  it  may 
subject  claimants  of  the  property  or  debt  in  controversy:  Oreene  ▼.  Mttn^fbrd, 
4  R.  I.  313;  HcuelttHe  v.  Brichey,  16  Gratt.  116.  In  recent  times,  the  remedy 
has  fallen  very  much  into  disuse  both  in  England  and  in  this  country,  owing 
to  the  adoption  of  a  system  of  statutory  interpleader  and  intervention  which 
is  more  expeditious,  and  which,  in  the  great  majority  of  cases,  answers  more 
effectively  every  purpose  which  could  be  accomplished  by  a  bill  of  inter- 
pleader. 

Bill  Mauvtaikablb  only  bt  Pabtt  from  whom  Pbopkbtt,  Debt,  or 
Duty  is  Dux. — It  is  an  essential  feature  of  a  bill  of  interpleader,  that  it  can 
be  maintained  only  by  the  party  from  whom  two  or  more  contestants  claim 
the  same  thing,  debt,  or  duty.  Such  a  bill  can  not  be  filed  by  one  of  the 
claimants  of  property  or  funds  in  a  third  person  to  compel  his  adversary  to 
interplead  with  him:  Hathaway  v.  Foy,  40  Ma  540.  Thus  the  legatees  tu- 
der  a  will  can  not  maintain  a  bill  in  the  nature  of  interpleader  against  the 
executor  and  the  husband  of  the  testatrix,  who  claims  a  life  estate  in  his 
wife's  land,  to  determine  the  respective  rights  of  the  legatees  and  the  hus- 
band: Sprague  v.  West,  127  Mass.  471.  So  where  there  is  a  double  claim  to 
stock  in  a  corporation,  for  which  no  certificate  has  been  issued,  neither  of 
the  claimants  can  have  a  bill  of  inte^leader,  but  the  bill  must  be  filed  by 
the  corporation,  which  is  the  stakeholder:  Batftaway  v.  Foy,  40  Mo.  540l 
And  where  a  bill  is  filed  by  a  stranger  to  a  suit  already  commenced  and 
abandoned,  seeking  to  be  made  a  party  to  the  suit  for  the  purpose  of  continu- 
ing it  in  his  own  name  after  amending  the  bill,  the  proceeding  is  wholly  un- 
known to  chancery  practice  and  has  nothing  to  do  with  interpleader:  ffyman 
V.  Cameron,  46  Miss.  725.  The  object  of  an  interpleader  bill  is  not  to  con- 
test the  complainant's  rights,  but  to  be  relieved  from  a  contest  between 
others,  as  to  which  of  them  is  entitled  to  a  debt  which  the  complainant 
admits  to  be  due  to  one  or  the  other  of  them.  It  is  further  to  be  remarked 
that,  to  entitle  one  to  file  a  bill  of  interpleader,  it  must  appear  that  the  de- 
fendants' claims  are  against  him  individually.  He  must  be  the  party  sued, 
or  threatened  with  suit  Therefore,  where  suits  have  been  instituted  in  ad- 
miralty by  arrest  of  a  ship,  by  two  persons  respectively  claiming  the  same 
goods,  and  charging  a  breach  of  duty  in  not  delivering  them,  the  master  of 
the  vessel  can  not  file  a  bill  of  interpleader,  because,  among  other  reasons,  ha 
is  not  a  party  to  the  proceedings:  Sahlicich  v.  RuseeU,  L.  R.,  2  Eq.  441. 

NuMBXB  AGAINST  WHOM  BiLL  MAT  LuE.— It  is  uot  neoessaiy  that  the  mun* 
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ber  of  cUimanta  ■honld  be  oonfined  to  two  to  make  a  bill  of  interpleader 
proper.  It  will  lie  against  three  as  well  as  against  two:  2  Stoiys  Bq.  Jar., 
■ee.  814.  Indeed,  it  matters  not  how  numerous  the  claimants  are,  if  their 
claims  are  of  saoh  a  nature  that  they  can  be  adjusted  in  a  single  suit:  Angett 
T.  Badden,  15  Yes.  244;  School  IHstrid  ▼.  YTeaton,  31  Mich.  86;  Fargo  ▼. 
Arthur^  43  How.  Pr.  193. 

GBoimi)  OF  JvBisDtcTioK  18  Oomplainabt's  Doublb  Peril.— The  equity 
upon  which  a  Mil  of  interpleader  is  founded,  is  the  danger  or  apprehension 
of  danger  to  the  oomplainant  from  the  conflicting  claims  of  the  defendants, 
when  he  stands  ready  to  pay  or  render  the  duty  demanded,  as  soon  as  it  is 
determined  which  of  the  cUdmants  is  entitled  to  it:  Farley  v.  Bloody  30  N. 
H.  354;  NewhaU  v.  KaOena,  70  HL  166.  The  object  of  the  bill  is  to  protect 
him,  and  not  the  parties  who  claim  the  right  of  him;  and  this  fact  is  to  be 
kept  steadily  in  view  in  determining  whether  relief  in  this  form  should  be 
granted:  Trigg  ▼.  HUZj  17  Abb.  Pr.  43d.  It  is  not,  however,  the  danger  of 
double  liability  which  furnishes  the  ground  for  such  a  bill;  it  is  the  danger 
of  being  harsMed  with  two  suits  for  the  same  demand:  Langston  v.  BoyUton, 
2  Yes.  101;  Crawford  v.  FUher,  1  Hare,  436;  Eatt  and  West  India  Dock  Co.  v. 
LiUledaU,  7  Id.  57;  PJUier  v.  Wade,  66  Gal.  43;  Scliool  District  v.  Weston,  31 
Mich.  85.  The  principle  upon  which  the  right  to  file  such  a  bill  is  founded,  is 
thus  tersely  stated  by  Sir  James  Wigram  in  Crcatiford  ▼.  Hsfier,  1  Hare,  436. 
'*  The  office  of  an  interpleading  suit  is  not  to  protect  a  party  against  a  double 
liability,  but  against  double  vexation  in  respect  of  one  liaUlity.  H  the  cir- 
cumstances of  a  case  show  that  the  plaintiff  is  liable  to  both  claimants,  that 
is  no  case  for  interpleader.  It  is  of  the  eesence  of  an  Interpleading  suit 
that  the  plaintiff  shall  be  liable  to  one  only  of  the  claimants;  and  the  relief 
which  the  court  affords  him  is  against  the  vexation  of  two  proceedings  on  a 
matter  which  may  be  settled  in  a  single  suit."  It  matters  not,  therefore, 
that  the  oomplainant  runs  no  risk  of  having  to  pay  twice,  or  even  that  he  may 
go  on  and  permit  successive  judgments  against  him  in  perfect  safety  until  the 
fund  in  his  hands  is  exhausted.  He  may  be  doubly  vexed  nevertheless: 
School  District  v.  Weston,  31  Mich.  85.  Says  Lord  Chancellor  Lough- 
borough, in  Langston  v.  Boylstcn,  2  Yes.  101:  *' A  party,  claiming  no  right 
In  the  subject,  is  doubly  vexed  by  having  two  legal  processes  in  the  names  of 
different  persons,  going  on  against  him  at  the  same  time.  He  comes  upon 
the  most  obvious  equity,  to  insist  that  those  persons  claiming  that  to  which 
he  makes  no  claim,  should  settle  that  contest  among  themselves,  and  not 
with  him."  He  is  not  to  be  placed  in  the  situation  of  having  to  abide  several 
suits  for  the  same  matter,  though  he  may  be  liable  to  only  one  recovery.  If 
there  is  the  slightest  doubt  or  risk  from  conflicting  claims  to  a  fund  in  the 
hands  of  a  mere  stakeholder,  he  may  demand  an  indemnity  from  either  party, 
and  if  it  be  refused,  he  may  file  his  bill  of  interpleader:  Nelson  v.  Barter,  2 
Hem.  A  M.  334;  S.  C,  33  L.  J.  Ch.  705;  10  Jur.  (N.  S.)  832.  It  is  not  to  be 
inferred  from  this  statement,  however,  that  a  mere  suspicion  of  risk  will  suf • 
fioe.  On  the  contrary,  there  must  be  a  well-founded  apprehension  of  danger 
from  the  conflicting  claims,  or  the  bill  will  not  lie:  Blair  v.  Porter,  13  N.  J. 
Eq.  (2  Beaa.)  267.  The  danger  must  continue  also  until  the  decree.  If  the 
danger  of  double  responsibility  existed  when  the  bill  was  filed,  but  is  removed 
before  decree  by  the  determination  of  another  suit,  the  bill  mast  be  dis- 
missed: Kerr  t.  Union  Bank,  18  Md.  396.  It  is,  of  coarse,  essential  that  the 
complainant  should  be  liable  to  only  one  of  the  claimants.  If  ho  is  liable  to 
both,  even  though  it  be  for  the  same  demand,  there  Lb  no  case  for  a  bill  of  in- 
terpleader: Cfreene  v.  Mun^ford,  4  R.  L  313;  Sablicich  v.  Russell,  L.  E.,  2  £q. 
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441.  If  »  party  by  Ub  own  foUy  or  inadvwtenoep  or  eren  throngli  mb- 
f  ortime,  become  liable  to  deliver  the  same  property  or  to  pay  the  same  debt 
to  two  different  olainumts,  he  can  not  relieve  himeelf  from  the  predicament 
by  interpleader:  See  on  this  point  the  remarks  of  Sir  James  Wigram,  in 
Cfraiqford  t.  lUher,  qnoted  suprcu 

Surra  KsxD  kot  have  Bsbn  Cohmxnged  by  the  contesting  daimanti  to 
render  a  bill  of  interpleader  proper.  This  foUows*  indeed,  ss  a  nceesaaiy 
oonseqnenoe  of  what  has  just  been  said.  The  oomplainant  need  not  wait  to 
be  sued  by  both  or  either  of  the  claimants:  Angell  v.  Hodden,  15  Ves.  244; 
Morgan  v.  Mar$aek,  2  Meriv.  107;  Oibmm  v.  OoldihwaUe,  7  Ala.  281;  ^^ros^ 
V.  BeU,  11  Oa.  103;  Skhardg  v.  Salter,  6  Johna  Ch.  445;  YaUs  v.  Ti§daie,  3 
Edw.  Ch.  71;  Schuyler  v.  PeUnier,  Id.  191;  FarUp  v.  Blood,  90  N.  H.  354;  2 
8tory*8  Eq.  Jur.,  seo.  808.  The  fact  that  a  claim  has  been  preferred  and 
suit  threatened  by  the  several  defendants,  li  safficient:  Langston  v,  BoyUUm, 
2  Ves.  101;  Tarborovigh  v.  Thmmpoon,  3  Smed.  &  M.  291;  Briant  v.  Reed,  14 
N.  J.  Eq.  271;  Beck  v.  Stepham,  9  How.  Pr.  193;  Providenct  Bank  v.  Ift/- 
hnmm,  4  R.  I.  507.  There  mnst,  however,  be  an  actual  claim  by  each.  The 
fact  that  the  complainant  says  that  he  Is  '*  informed"  that  the  defendanti 
have  claims,  bnt  "  is  uncertain  as  to  the  point,'*  Is  not  enongh  to  sapport  the 
bill:  SiaU  Ins.  Co.  v.  OenneU,  2  Tenn.  Ch.  82. 

Both  Claims  Nbbd  kot  ub  Lioal.— It  is  well  settled  that  to  entitle  a 
party  to  a  bill  of  interpleader,  becaose  of  a  donble  claim  against  him  for  the 
same  thing,  it  is  not  necessary  that  both  claims  should  be  legal.  One  may  be 
legal  and  the  other  equitable  only:  2  Story's  Eq.  Jur.,  sec.  808;  Adams*  Eq. 
203;  Martiniua  v.  Helmuth,  2  Ves.  ft  B.  412;  Morgan  v.  Mareack,  2  Heriv. 
107;  Pom  v.  QiUkm,  Coop.  Eq.  56;  HamXUon  v.  Jfarib,  19  Eng.  L.  and  Eq. 
321;  PrudenOal  Am.  Co.  v.  Thomoi,  L.  B.,  3  Ch.  App.  74;  Oibaon  v.  Gold' 
thwaiU,  7  Ala.  281;  Strange  v.  BeU,  11  Qa.  103;  Burton  v.  Black,  32  Id.  53; 
KewhaU  v.  Kastena,  70  HI.  156;  Whitney  v.  Cowan,  55  Miss.  647;  Farley  v. 
^^oocf,  30  N.  H.  354;  Lozier*»  Ex'rt  v.  Van  Saum,  3  N.  J.  Eq.  325;  Ridiard* 
V.  Salter,  6  Johns.  Ch.  445;  Yates  v.  TUdaie,  3  Edw.  Ch.  71;  Schuyler  v. 
Prissier,  Id.  191;  Oil  Bun  Petroleum  Co.  v.  Oale,  6  W.  Va.  525.  There  is  no 
doubt  that  a  suit  in  equity  by  one  claimant  may  be  restrained  under  an  inter- 
pleader bill,  as  readily  as  an  action  at  law:  Prudential  A$b,  Co,  v.  Thomas, 
L.  R.,  3  Ch.  App.  74.  If  both  claims  are  equitable,  the  jurisdiction  in  equity 
to  compel  an  hiterpleader  would  seem  to  be  unquestionable:  2  Story's  Eq. 
Jur.,  sec.  808.  It  is  no  objection  to  the  bill  that  the  suits  brought  by  the 
cUuDiants  are  in  form  for  breaches  of  duty,  if  they  are  in  fact  founded  on  ik 
controverted  title  to  property:  Nash  v.  Smith,  6  Conn.  421. 

lT)S2nTTY  OF  SiTBJXCT  09  Demakd. — ^It  is  an  indispensable  prerequisite  to 
the  filing  of  a  bill  of  interpleader  that  the  defendants  must  respectively  claim 
of  the  complainant  the  same  property,  debt,  or  duty:  Farrr.  Ward,  2  Mee.  k 
W.  844;  Slaney  v.  Sidney,  14  Id.  800;  S.  C,  3  Dow.  k  L.  250;  15  L.  J.  Ex. 
72;  9  Jur.  995;  LiddelPs  Ea^r  v.  Stcurr,  20  N.  J.  Eq.  274;  Dodd  v.  Bellows,  29 
Id.  127;  OH  Bun  Petroleum  Co.  v.  OaU,  6  W.  Va.  525.  The  reason  is  obvious: 
if  the  defendants  do  not  claim  the  same  thing,  it  wotdd  be  impossible  for  them 
to  interplead  so  as  to  determine  their  rights  as  to  the  matter  in  controversy. 
Where  the  controversy  relates  to  specific  property,  in  the  complainant's  pos- 
session, the  question  of  Identity  Ib  easily  determined.  The  value  in  such  a 
case  is  immaterial:  Cody  v.  Potter,  55  Barb.  463.  So  where  the  question  is 
as  to  which  of  the  defendauts  is  entitled  to  receive  payment  of  certain  notes 
made  by  the  complainaDt's  testator,  the  fact  that  the  amount  is  not  ascertained 
does  not  impair  the  right  to  file  the  bill:  Lozier's  Ea^r  v.  Van  S<Mun,  8  N.  J. 
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Bq.  325.    The  amonnt  can  not  ytaj  fhe  right  of  the  reepeoti ve  chtinuuits,  and 
when  the  right  is  determined  the  oontroyeny  xa  ended.    There  are  many 
eaaea,  howeyer»  where  the  question  ia  as  to  the  right  to  money  claimed  of  the 
complainant,  in  which  it  ia  aomewbat  difficult  to  determine  whether  the  de- 
manda  of  the  reepective  claimants  are  for  the  same  debt  or  duty,  or  not. 
If  the  demanda  are  not  the  same  in  kind,  whether  the  amount  claimed  is  the 
same  or  not,  it  seems  that  there  can  be  no  interpleader,  although  both  de- 
mands grow  out  of  the  same  matters.    Thus,  where  one  of  the  defendants 
•cbuma  rent  for  certain  premises,  and  the  other  unliquidated  damages  for  the 
use  and  occupation  of  the  same  premisea,  a  bill  of  interpleader  will  not  lie: 
Johnttm  ▼.  Atkinson,  3  Anst  798;  Dodd  v.  BeUows,  29  N.  J.  Eq.  127.    In 
these  cases,  however,  %Bide  from  the  want  of  identity  in  the  demands,  there 
waa  a  sufficient  reason  for  denying  relief  in  the  fact  that  the  complainant's 
liability  to  one  of  the  parties  was  that  of  a  tenant,  and  that  there  was  no 
privity  between  the  claimants.    Where  a  purchaser  of  cattle  from  one  of  the 
parties  sent  him  in  payment  a  bill  drawn  upon  and  accepted  by  himself  with 
a  blank  for  the  drawer's  name,  and  the  same  bill,  purporting  to  be  signed  and 
indorsed  by  the  vendor,  came  to  the  hands  of  certain  banajide  holders  who 
demanded  payment,  and  the  vendor  sued  for  the  price  of  the  cattle,  it  was  held 
that  there  was  no  ground  for  an  order  of  interpleader  under  statute  1  and 
2  Wm.  IV.,  because  the  demands  were  not  the  same:  Farr  v.   Ward,  2 
Mee.  &  W.  844.    So  where  one  purchased  certain  tea,  and  the  warrants  there- 
for were  made  out  in  the  vendor's  name,  but  before  payment  other  parties 
notified  the  purchaser  that  the  warrants  were  theirs,  and  were  improperly 
obtained  from  them,  and  brought  trover  therefor,  while  the  vendor  brought 
debt  for  the  price  of  the  tea,  it  was  decided  that  the  same  thing  was  not 
demanded  by  both,  and  that  there  was  no  case  for  interpleader  under  the 
statute:  Slasiey  v.  Sidney,  14  Mee.  k  W.  800;  S.  C,  3  Dow.  &  L.  250;  15  L. 
J.  Ex.  52;  9  Jur.  995.    So,  too,  it  was  held  that  the  demands  were  not  for 
the  same  debtor  duty  where  one  party  claimed,  as  assignee  of  the  vendor,  the 
price  of  certain  wheat  purchased  by  the  complainant,  and  another  party 
claimed  a  certain  sum  alleged  to  have  been  promised  by  the  complainant,  as 
the  consideration  of  the  relinquishment  of  a  certain  lien  upon  the  wheat: 
PJUter  V.  Wade,  56  CaL  43.    In  two  of  these  cases  the  amounts  claimed  by 
the  resp<K:tive  parties  were  dififerent,  and  in  all  of  them  there  were  also  other 
sufficient  reasons  for  denying  the  relief  prayed  for.    In  Paris  v.  OilUam, 
Coop.  Eq.  56,  it  is  held  that  interpleader  will  lie  where  the  same  thing  is 
claimed,  though  the  modes  employed  to  obtain  it  may  be  difierent,  as  where 
an  insurance  company  was  sued  by  the  owner  of  a  building  destroyed  by 
fire,  for  the  insurance  thereon,  and  the  tenant  of  the  owner  filed  a  bill  to  have 
the  money  expended  in  rebuilding. 

But  is  a  difference  in  the  amount  claimed  by  the  defendants  sufficient  of 
itself  to  destroy  the  identity  of  the  thing  demanded,  so  as  to  preclude  relief 
by  bill  of  interpleader?  Says  Vice-Chancellor  Shadwell  in  Olyn  v.  Duesbury, 
11  Sim.  139:  "Where  the  claims  made  by  the  defendants  are  of  different 
amounts,  they  never  can  be  identical;  but  where  they  are  the  same  in  amount, 
that  circumstance  goes  far  to  determine  their  identity.  The  amount,  how* 
ever,  may  not  be  sufficient  of  itself  to  determine  the  identity;  for  the  amount 
may  be  the  same,  and  the  debt  may  be  different."  And  this  doctrine  is  ap- 
proved in  P^fitter  v.  Wade,  56  Cal.  43.  It  is  undeniable,  however,  that  bills 
of  interpleader  have  in  many  instances  been  sustained,  notwithstanding  the 
fact  that  the  amounts  claimed  were  different;  as  where  only  part  of  the  fund 
in  the  complainant's  hands  was  claimed  by  some  of  the  defendants,  while 
others  claimed  the  whole:  NewhcM  v.  Kastens,  70  111.  156;  School  Dittridy, 


700  Shaw  v.  Costeb.  [New  York, 

WestfM,  31  Mioh.  85;  Socurd  cf  Education  ▼.  ScavUie,  13  Kim.  17.     Tfaiis,  it 
ma  held  ia  YaUs  v.  7%tdoUe,  3  Edw.  Ch.  76,  that  »  manager  of  a  lottery 
eoald  maintain  a  bill  of  interpleader  against  two  parties,  one  of  whom  claimed 
the  whole  of  a  certain  lottery  ticket,  while  the  other  claimed  a  half  interest 
in  it  as  partner  of  the  former.    So  in  case  of  a  reward  ofieied  for  the  arrest 
and  conviction  of  certain  criminals  or  inf oftnation  leading  thereto,  where  the 
whole  reward  was  daimed  by  some  of  the  defendants  and  part  of  it  by  others: 
Fargo  v.  Arthur,  43  How.  Ft.  193.    So  where  the  same  property  was  taxed 
in  two  counties  at  different  sums,  and  the  owner  filed  a  bill  of  interpleader  ta 
determine  to  whom  the  tax  should  be  paid:  Thomson  ▼.  Ehbets,  Hopk.  Gh. 
272;  eofUra,  Oreene  v.  Mun{ford,  4  B.  I.  313.    Chancellor  Walworth,  in  Mo- 
luiwk  etc,  R.  R,  Go,  v.  OliUe,  4  Paige,  391,  observes  th^t  in  such  a  case,  if  the 
bill  will  lie  at  all,  the  complainant  ought  at  least  to  bring  into  oonrt  the 
amount  of  the  largest  tax.    It  seems  to  us,  however,  that  a  bill  of  inters 
pleader  Is  not  applicable  to  such  a  case,  as  was  held  in  Oreene  v.  Mun^ord, 
iupra,  for  certainly  the  taxpayer  can  not  be  regarded  as  an  indifferent  stake- 
holder where  the  amount  of  his  tax  depends  upon  the  ultimate  decision  as 
between  the  respective  claimants.     Indeed,   it  ia  somewhat  questionable 
whether  a  bill  of  interpleader  ought  to  be  maintained  even  where  the  tax  is 
similar  in  amount  in  the  two  counties.     How  can  it  be  said  with  any  pro- 
priety that  the  tax  levied  in  one  county  is  the  same  debt  as  the  tax  levied  in 
another  county  simply  because  the  property  taxed  ia  the  same  ?    A  bill  of  inter- 
pleader was  held,  however,  to  be  maintainable  in  such  cases,  in  Redfieid  v. 
Supervinors,  Clarke's  Ch.  42,  and  Mohamh  eU.  B.  R,  Co.  v.  Cluie,  4  Paigo'b 
Ch.  384,  there  being  no  difference  in  the  amount  of  the  tax  in  the  two  counties. 
But  however  it  may  be  as  to  a  case  of  double  taxation,  it  seems  to  ua  dear 
upon  principle  that  where  there  is  no  controversy  as  to  the  complainant's  liabil- 
ity for  the  whole  fund  in  his  hands,  and  the  only  question  is,  whether  all  of  it 
shall  be  paid  to  one  claimant,  or  part  of  it  to  him  and  the  rest  to  another,  the 
case  Ib  a  very  proper  one  for  interpleader,  if  the  complainant  has  incurred  no 
independent  responsibility  to  either  claimant.    The  observations  of  Mr.  Jus- 
tice Christiancy  on  this  point  in  School  District  v.  Weaton,  31  Mich.  85,  appear 
to  us  to  embody  the  correct  doctrine.  .  In  the  course  of  his  opinion  he  says: 
*'  Upon  the  great  weight  of  authority,  both  English  and  American,  a  much 
more  liberal  and  reasonable  rule  has  been  estabUdied,  and  biUs  of  interpleader 
have  been  frequently  maintained  where  the  several  claimants,  instead  of 
claiming  the  whole  fund  or  matter  in  dispute,  have  claimed  different  portions 
of  the  fund,  when  the  aggregate  of  all  the  claims  exceeded  the  full  amount  of 
the  fund;  and  the  complainant  being,  as  in  the  present  case,  virtually  a  stake- 
holder, and  unable  to  determine  to  whom,  or  in  what  proportions,  the  pay- 
ments should  be  made."    That  was  a  case  where  the  complainant  had  let  a 
contract  for  building  a  school-house  to  a  certain  contractor  at  a  stipulated  9um, 
and  portions  of  the  contract  price  were  claimed  by  certain  sub-contractors  and 
material-men,  the  aggregate  of  the  claims  exceeding  the  whole  fund.    Board  <^ 
Educaiion  v.  ScovilU,  13  Kan.  17,  and  Newhall  v.  Kasten,  70  III  156,  were  cases 
of  the  same  kind,  although  not  involving  precisely  the  same  state  of  facts. 
Of  course  where  there  is  any  dispute  as  to  the  extent  of  the  complainant's  lia- 
bility, there  is  no  question,  as  we  shall  preaentiy  see,  that  the  remedy  of  inter- 
pleader is  not  applicable. 

Complainant  must  Claim  no  Iktxbbst. — ^The  remedy  of  interpleader, 
as  already  remarked,  is  intended  for  the  relief  of  those  only  who  occupy  the 
position  of  mere  stakeholders,  and  are  in  danger  of  being  drawn  into  a  con* 
troversy  with  which  they  have  no  concern.     It  is,  therefore,  of  the 
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of  an  interpleadsr  Bait  that  the  complainaat  should  be  entirely  indifferent 
between  the  conflioting  claims,  asserting  no  interest  in  himself  in  the  fond  in 
dispute:  2  Story's  Eq.  Jur.,  sec  807;  Hojgart  ▼.  GuUa,  Cr.  &  Ph.  197;  Neuh 
ion  T.  JHoody,  7  Bow.  P.  G.  582;  8.  0.,  1  Will  W.  A  H.  654;  Baker  v.  Bank 
cf  AuUrcdana,  1  Ck>m.  B.  (K.  S.)  515;  R.  C,  26  L.  J.,  G.  P.  93;  3  Jnr.  (N.  S.) 
187;  Adama  v.  Dix(my  19  Ga.  513;  Burton  v.  Block,  32  Id.  53;  CuUen  v.  Daxo- 
son,  24  Minn.  64;  Lozier*8  ExWa  v.  Van  Saun,  3  N.  J.  Eq.  32o;  Atkinson  v. 
Monks,  1  Gow.  691;  Goddard  v.  Leech,  Wright  (Ohio),  476;  Lincoln  v.  i^te^ 
^»u2  etc.  R,  R,  Co,,  24  Vt  639.    The  attitude  of  the  complainant  in  suoh 
cases  is  aptly  described  by  Lord  Ghancellor  Gottenham,  in  Hoggari  v,  CuUs, 
Cr.  k  Ph.  197.    "The  definition  of  interpleader,"  says  he,  "is  not,  and  can 
not  now  bo  disputed.    It  is  where  the  plaintiff  says:  'I  have  a  fund  in  my 
.possession  in  which  I  claim  no  personal  interest,  an4  to  which  yon,  the  de- 
fendants, set  up  conflicting  claims;  pay  me  my  costs,  and  I  will  bring  the 
fond  into  court,  and    you  shall   contest  it   between   yourselves.'"     The 
plaintiffs  relation  to  the  controversy  must  be  such,  that  as  soon  as  an  inter- 
pleader is  decreed,  he  *'can  step  out  of  the  case  altogether:"  Lincoln  v.  Rtii' 
land  etc,  R.  R,  Co,,  24  Vt.  639.    When,  therefore,  the  complainant  denies 
his  liability  for  part  of  the  claim  of  one  of  the  oontestania,  his  position  is  not 
one  of  indifference,  and  he  can  not  have  a  bill  of  interpleader:   Mooi^e  v. 
Usher,  7  Sim.  383,  384;   Patterson  v.  Perry,  14  How.  Pr.  505;   Cogswell  v. 
Armstrong,  77  HI.  139;  Oreene  v.  Mwrnford,  4  R.  I.  313.    A  dispute  as  to 
the  extent  of  the  complainant's  liability,  therefore,  is  fatal:   Patterson  v. 
Perry,  14  How.  Pr.  505;  Bender  v.  Sherwood,  15  Id.  258.    The  amount  must 
be  settled,  so  far  as  his  liability  is  concerned:  Chamberlain  v.  0^ Connor,  1 
K  D.  Smith,  665;  S.  G.,  8  How.  Pr.  45.    Though,  notwithstanding  the  un- 
certainty of  the  amount,  if  the  parties  can  agree  upon  it,  the  court  will  pro- 
•3eed  with  the  cause:   Finlay  v.  American  Proiluce  Exchange,  11  How.  Pr. 
466.     And  in  Gonnecticut,  a  bill  of  interpleader  will  be  allowed,  although  no 
liability  for  any  definite  sum  is  admitted:    Consolidated  Presbytetlan  Soc.  v. 
Staples,  23  Gonn.  544.    In  City  Bank  v.  Bangs,  2  Paige's  Gh.  570,  it  is  held, 
that  if  one  of  the  defendants  claims  more  than  the  amount  admitted  by  the 
complainant,  and  more  than  is  claimed  by  the  other  parties,  he  may  be  per- 
mitted to  proceed  at  law  to  try  his  right  to  the  excess.     If  the  complainant 
claims  an  interest  in  the  fund  by  way  of  a  wharfinger's  or  attorney's  lien,  he 
can  not  have  a  bill  of  interpleader:  Braddick  v.  Smith,  9  Bing.  84;  Wdkeman  v. 
Dickey,  19  Abb.  Pr.  24.     This  doctrine  applies,  however,  only  where  the  lien  is 
claimed  against  only  one  of  the  defendants,  or  where  the  lien  is  disputed :  Cotton 
V.  Bank  of  England,  2  Dow.  P.  G.  728;  S.  G.,  3  Moo.  &  S.  180,  distinguishing 
Braddick  v.  Smith,  supra.    It  does  not  apply  where  an  attorney  claiming  a  lien 
for  his  costs  files  a  bill  of  interpleader  against  defendants  whoso  claims  are  de- 
rived from  the  employer  of  such  attorney:  Gibson  v.  Goldthwaite,  7  Ala.  281. 
An  administrator,  who  is  also  one  of  the  heirs  of  the  estate,  is  disqualified  by 
personal  interest  from  filing  a  ^ill  of  interpleader  against  the  heirs  and  a  certain 
corporation  which  has  been  allowed  a  claim  for  a  certain  sum  for  shares  of 
stock  in  such  corporation:  Lincoln  v.  Rutland  etc,  R,  R.  Co.,  24  Vt.  639. 
Where  a  part  of  the  sum  in  the  defendant's  hands  is  not  in  controversy,  the 
fact  that  he  claims  in  his  bill  of  interpleader  an  equitable  set-off  against  that 
part  is  not  sufficient  to  disable  him  from  filing  the  bill:   Webster  v  McDaniel, 
2  Del.  Ch.  297. 

Not  only  must  the  complainant  have  no  interest  in  the  fund  or  property  in 
controversy  at  the  time  of  filing  his  bill  in  order  to  entitle  him  to  relief,  but 
he  must  continue  to  be  disinterested.  His  position  must  be  one  of  *'  continu- 
4X18  impartiality:"  Kerr  v.  (Tnion  Bank,  18  Md.  396.    He  can  not  set  np  » 


702  »        Shaw  v.  Costeb.  [New  York. 

claim  to  the  property  or  thing  in  oontroveiey  after  filing  hie  hill:  Andermm  t. 
WVHAuon,  10  Smed.  &  M.  601.  A  direct  allegation  that  the  complainant  hae 
no  interest  is  nnneoesssry.  If  the  complainant's  rights  are  stated  and  nega- 
tive any  interest  in  himself,  and  especially  if,  in  addition,  the  property  is 
brought  in  and  pat  under  control  of  the  court,  it  is  sofiicient:  State  Ina,  Ok 
V.  OfWMU,  2  Tenn.  Ch.  82. 

CoifFLAINAirT  HAVING  BY  Ck>lfTRACT  CoMX  UNDER  PXBSONAI.  IXABIUTT  tO 

one  of  the  parties,  can  not  have  a  decree  of  interpleader,  because  such  an  oUi- 
gation  being  independent  of  the  question  of  title,  could  not  be  settled  by  in- 
terpleading: Orawahay  v.  Thornton,  2  My.  &  0. 1;  L%nd§ey  v.  Barron^  6  Com. 
B.  291 ;  Turner  v.  Mayor  etc  qf  Kendal,  13  Mee.  &  W.  171;  Pfister  v.  Wade^  56 
Cal.  43.  The  fact  that  the  complainant  does  not  know  with  which  of  tiie 
parties  he  contracted  makes  no  difference.  Thus,  where  parties  were  sned  by 
certain  assignees  of  one  who  claimed  to  have  done  certain  work  for  them, 
under  contract,  and  another  person  notified  them  that  he  had  done  the  work, 
it  was  held  that  they  could  not  maintain  a  bill  of  interpleader:  Turner  r. 
Mayor  etc,  of  Kendal,  18  Mee.  ft  W.  171.  Pollock,  chief  baron,  in  that  case 
said:  ''Where  a  party  enters  into  a  contract,  and  does  not  know  with  whom 
he  contracts,  it  is  his  own  fatdt."  So  where  one  has  incurred  a  particolar 
liability  to  one  of  the  claimants  by  means  of  an  estoppel,  he  has  no  standing 
to  file  a  bill  of  interpleader:  Bakery.  Bank  qf  Auatralaeia,  1  Com.  B.  (N.  S.) 
515;  S.  C,  26  L.  J.  0.  P.  03;  3  Jar.  (N.  S.)  167;  OuUen  v  Daweon,  24  Minn. 
66. 

Wrong-doxb  not  Rxuxvxd. — ^If  the  complainant  is  compelled  to  admit 
himself  a  wrong-doer  as  to  either  of  the  defendants,  he  can  not  have  relief  by 
bill  of  interpleader:  SUngeby  v.  BouUon,  1  Ves.  &  B.  334;  Tyua  v.  Bust,  37 
Ga.  574;  Hatfield  v.  Me  Whorter,  40  Id.  269;  Mount  HoUy  etc  Co.  v.  Ferret,  17 
N.  J.  Eq.  117;  Dewey  v.  WhiU,  65  N.  C.  225.  As  was  said  by  Lord  Chan- 
cellor Eldon  in  SUngeby  v.  BouUon^  1  Ves.  &  B.  334:  "A  person  can  not  file  a 
bill  of  interpleader,  who  is  obliged  to  put  his  case  upon  this,  that  aa  to  one  of 
the  defendants  he  is  a  wrong-doer."  Therefore,  a  mere  volunteer  inter- 
fering by  his  own  wrong  against  one  claimant  for  the  benefit  of  or  in  col- 
lusion with  another,  and  thereby  rendering  himself  liable  to  the  former,  is  not 
entitled  to  the  remedy  of  interpleader:  Belcher  v.  Smith,  9  Bing.  82;  S.  C,  2 
Moo.  &  S.  184;  United  States  v.  Victor,  16  Abb.  Pr.  153.  So  where  one  sub- 
jects himself  to  a  double  liability  for  the  same  debt  by  acting  in  violation  of 
an  injunction:  Morgan  v  FUlmore,  18  Id.  217. 

Pabtt  must  bs  in  Possession  and  in  Position  to  Psbforx  Decree. 
The  complainant  in  a  bill  of  interpleader  must  be  in  possession  or  control  of 
the  property  or  fund  in  controversy  to  entitle  him  to  relief.  Therefore,  an 
administrator  can  not  have  relief  by  this  proceeding  with  respect  to  assets  of 
the  estate  which  he  has  never  reduced  to  possession,  but  which  are  held  ad- 
versely to  him  by  some  of  the  legatees:  Martin  v.  Maberry,  1  Dev.  £q.  169. 
If  the  complainant  is  not  in  a  position  to  make  delivery  or  payment  by  reason 
of  having  delivered  the  property  or  paid  the  debt  to  one  of  the  claimants, 
he  can  not  maintain  his  bill:  Tieman  v.  Beeeamiere,  10  Gill  &  J.  217;  Mount 
Holly  etc,  Co.  v.  Ferree,  17  N.  J.  Eq.  117.  In  such  cases,  if  the  complainant 
has  taken  a  bond  of  indemnity,  his  remedy  is  on  the  bond:  Iceman  v.  Besets 
miere,  10- Gill  &  J.  217.  And  even  where  the  delivery  was  not  voluntary,  as 
where  the  property  was  taken  under  process  of  claim  and  delivery,  if  ths 
party  has  waived  his  right  to  a  redelivery,  he  can  not  have  relief  by  bill  o( 
interpleader:  Vosburgh  v.  Huntington,  15  Abb.  Pr.  254.  It  is  held,  however, 
in  Connecticut,  in  opposition  to  the  doctrine  ol  these  oases,  that  if  the  com* 
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pbunant  haa  paid  over  the  money  to  ono  claimant,  under  a  claim  of  right  to 
which  he  was  honnd  to  anbrnit,  he  may  nevertheless  be  relieved  by  inter- 
pleader; but  it  is  conceded  that  the  practice  in  interpleader  suits  in  that  state 
is  not  in  accord  with  the  doctrines  of  the  English  decisions  and  of  those  of 
the  other  states:  Nash  v.  Smith,  6  Conn.  421.  In  Webster  v.  MeDaniel,  2 
DeL  Ch.  297,  a  bill  filed  by  a  garnishee  after  being  compelled  to  pay  over  the 
money  to  the  sheriff  was  sostained. 

Absxncb  of  Othxb  Bbmzdt. — ^It  is  a  principle  of  this  as  well  as  of  other 
heads  of  eqnity  jurisdiction,  that  a  party  is  not  entitled  to  this  mode  of  re- 
lief, if  he  has  plidn,  speedy,  and  adequate  remedy  at  law:  Oil  Sun  Petroleum 
Co*  ▼.  OcUe,  6  W.  Va.  525.  And,  generally,  if  the  complainant  could  relieve 
himself  without  inconvenience  or  danger,  by  paying  or  delivering  the  money 
or  property  to  one  of  the  claimants,  or  otherwise,  a  bill  of  interpleader  can 
not  be  sustained:  Schuyler  v.  Peliseier,  3  Edw.  Ch.  191;  McDonald  v.  AUen^ 
S7  Wis.  108.  But  though  the  complainant  might  protect  himself  by  great 
attention  and  caution,  he  may  nevertheless  maintain  his  bill  if  he  is  exposed 
to  the  hazard  of  two  suits  concerning  a  matter  in  which  he  has  no  interest: 
FarUy  v.  Bloody  30  N.  H.  354.  So  where  it  is  not  absolutely  necessary  to  re- 
sort to  equity  for  protection,  the  bill  may  sometimes  be  sustained:  LotEter's 
Ea^rt  V.  Van  Saun,  3  N.  J.  Eq.  325. 

Whsthxb  Bill  Libs  aitkr  Vxudiot  os  JuDOMurr  at  Law.  —It  is  un- 
doubtedly the  general  rule,  that  to  entitle  a  party  to  relief  by  bill  of  inter- 
pleader he  must  apply  before  verdict  or  judgment  at  law,  in  favor  of  either 
of  the  claimants:  2  Story's  Eq.  Jur.,  12th  ed.,  sec.  806;  Holmes  v.  Clark, 
46  Vt.  22.  Delay  until  after  verdict  is  prima  /ade  fatal  to  the  bill:  Cor" 
nieh  V.  Tanner,  1  You.  A  J.  333.  It  would  be  contrary  to  fundamental 
principles  of  equity  to  permit  a  party  having  full  knowledge  of  the  pre- 
dicament in  which  he  stands  to  make  his  defense  at  law  against  either  or 
both  of  two  conflicting  claims  to  a  fund  or  property  in  his  hands,  and  then 
after  fiulnre  in  that  tribunal  to  come  into  equity  and  have  the  question  tried 
anew.  Therefore,  where  judc^ent  has  been  rendered  against  the  maker  of  a 
note,  as  garnishee  or  trustee  in  an  action  against  the  payee,  after  a  full  dis- 
oiosure,  and  he  is  afterwards  sued  by  another  person  claiming  to  be  owner  of 
the  note,  he  can  not  have  relief  by  interpleader:  Holmes  v.  Clark,  46  Vt.  22. 
So  where  judgment  was  rendered  against  a  garnishee  who  had  a  good  defense 
at  law  of  which  he  undertook  to  avail  himself,  but  failed  because  the  objec- 
tion was  not  taken  in  time:  DanaJier  v.  Prentiss,  22  Wis.  311.  Where  judg- 
ments have  been  obtained  against  the  garnishee  both  by  the  attaching  creditor 
and  by  an  assignee  of  the  debt,  there  is  still  stronger  ground  for  denying  re- 
lief: Hasekine  v.  Brkhey,  16  Gratt.  116;  Yarhorough  v.  Thompson,  3  Smed. 
A  M.  291,  criticising  a  dictum  in  Oldham  v.  Ledbetter,  26  Am.  Dec.  690.  See 
the  note  to  the  latter  case.  But  the  rule  that  delay  until  after  verdict  or  judg- 
ment at  law  in  favor  of  one  of  the  claimants  is  fatal  is  not  universal:  2  Story's 
Eq.  Jur.,  12th  ed.,  sec.  806;  Cornish  v.  Tanner,  1  You.  A  J.  333.  It  is  held 
to  be  no  objection  to  the  bill  that  it  was  not  filed  until  after  verdict  at  law 
where  the  effect  of  the  verdict  was  merely  to  settle  the  quantum  of  damages: 
Hamilton  v.  Marks,  19  Eng.  L.  and  Eq.  321,  criticised  in  Danaher  v.  Prentiss, 
22  Wis.  311.  So  relief  may  be  granted  after  judgment  in  favor  of  one  claim- 
ant, where  the  defense  to  the  claim  was  equitable  and  could  not  be  taken  ad- 
vantage of  in  a  court  of  law:  Logier*s  Ex*rs  v.  Van  Saun,  3  N.  J.  "Eq,  (2 
Green),  325.  So  where  the  complainant  had  no  knowledge  of  the  conflicting 
claim  until  after  judgment  against  him:  Cannon  v.  Kinney,  1  Smed.  A  M.  Ch. 
665,  approving  tlie  dictum  in  Oldham  v.  Ledbetter,  26  Am.  Dec.  690.    In 
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(kmnon  ▼.  Khmqf,  tlie  mam  was  that  judgment  had  beoii  renderad  agalnfltiM 
oompLaiiumt  as  garnishee,  and  he  afterwards  asoertained  that  the  claim 
against  him  had  been  f  raadulently  assigned  to  another  party  who  demanded 
payment.  In  sereral  other  eases  relief  has  been  granted  after  JndgmeDt  wX 
law,  without,  however,  particularly  adverting  to  that  point:  Origff9  v.  Thomp' 
Mil,  1  Ga.  Deo.  146;  Krug  t.  Oreen^s  Eae'r,  10  Mo.  195;  Wibaier  ▼.  McDamd. 
2  Del.  Ch.  297;  SappinffUm  v.  BtUher/ord^  3  Hayw.  (Tenn.)  271;  Nekon  w. 
Barter,  2  Hem.  &  M.  334;  S.  0.,  33  L.  J.  Gh.  705;  10  Jur.  N.  S.  832. 

iLLTTSTRATtYX  Ca8E& — ^To  illustrate  the  general  principles  laid  down  Is 
the  preceding  sections  of  this  note,  we  propose  now  to  present,  in  addition  to 
oases  already  referred  to,  some  others  in  which  those  principles  have  been 
variously  applied. 

AoxNTS,  Baiuebs,  Attornstb,  Tenants. — ^The  doctrine  that  a  party  who 
has  by  contract  or  otherwise  incurred  a  special  liability  to  one  of  the  claim- 
ants of  a  debt,  fond,  or  property  in  his  hands,  can  not  maintain  a  bill  of  in- 
terpleader against  such  claimant  and  others  claiming  the  same  debt»  fund,  or 
property,  is  often  applied  to  the  case  of  agents,  bailees,  attorneys,  tenants, 
and  the  like.  It  is  a  general  rule  that  an  agent  or  bailee  can  not  compel  his 
principal,  or  his  assignee,  to  interplead  with  a  stranger  claiming,  by  a  para- 
mount and  adverse  title,  funds  or  property  intrusted  to  such  agent  or  bailee 
by  his  principal:  2  Story's  Eq.  Jur.,  seo.  816;  Cratoshojf  v.  TTwrtUon^  2  My. 
k  C.  1;  HoHon  v.  Earl  of  Dewm,  7  Dow.  &  L.  200;  8.  C,  19  L.  J.  Ex.  52; 
Voshurgh  v.  HuntingUm,  15  Abb.  Pr.  254;  Lwid  v.  Seaman^s  Banky  37  Barb. 
129;  United  States  Trust  Oo,  v.  WUey,  41  Id.  477;  Ftrat  NaUonal  Banky,  Bin- 
inffer,  26  N.  J.  Eq.  345.  Especially  so  where  the  bailee  attempts  to  act  in 
collusion  virith  the  adverse  claimant:  United  States  v.  Victor,  16  Abb.  Pr.  153. 
Nor  can  the  bailee  compel  the  bailor  to  interplead  with  one  to  whom  soch 
bailee  has  sold  the  goods,  as  he  claims,  pursuant  to  the  bailor's  instmctioDs, 
because,  in  such  a  case,  he  is  necessarily  a  wrong-doer  as  to  one  of  the  par- 
ties: Tyus  V.  Bust,  37  Oa.  574;  Halfield  v.  McWhorter,  40  Id.  269.  The  can 
of  an  attorney  is  similar  to  that  of  other  agents.  He  can  not,  in  general, 
have  a  bill  of  interpleader  against  his  client  and  a  stranger  claiming  the  funds 
in  his  hands,  but  it  is  his  duty  to  pay  over  to  his  client  if  he  can  safely  do  so; 
although  perhaps  a  bill  would  lie  if  the  client  were  irresponsible,  and  refused 
to  indemnify  him,  and  if  he  had  good  reason  to  believe  the  adverse  claim  well 
founded,  and  that  he  oould  not  otherwise  protect  himself:  Marvin  v.  ^- 
wood,  11  Paige's  Ch.  365.  In  Ooddard  v.  Leech,  Wright  (Ohio),  476,  how- 
ever, it  was  held  that  an  attorney,  having  collected  money  on  a  non-negotia- 
ble note  indorsed  to  his  client  by  the  payee,  and  being  threatened  with  soits 
for  the  money  both  by  his  client  and  the  payee,  might  compel  them  to  inter- 
plead. 

The  rule  that  an  agent,  bailee,  or  attorney  can  not  compel  his  principal  to 
interplead  with  a  stranger  is  not  invariable:  Owmish  v.  Taamer,  1  You.  ft  J. 
333,  per  Alexander,  L.  G.  B.  Undoubtedly  where  the  principal  has,  by  his 
own  act,  transferred  the  property,  or  created  an  interest  therein  in  another 
person,  the  agent  or  bailee  may  require  them  to  interplead:  2  Story's  Eq. 
Jur.,  seo.  817  a;  Grcaitford  v.  Fisher,  1  Hare,  436;  Smiih  v.  Homnumd,  6 
Sim.  10.  So  un<ler  the  interpleader  act  of  William  IV.;  Tanner  v.  Suropean 
Bank,  L.  B.,  1  Ex.  261.  So  where  the  contest  is  between  two  persona,  both 
claiming  under  orders  for  the  delivery  of  the  property  received  from  the  prin- 
cipal: Pearson  v.  Cordon,  4  Sim.  218;  S.  C,  2  Russ.  &  M.  606;  Atkinson  v. 
Manks,  1  Cow.  691.  And  it  is  said,  in  Schuyler  v.  Peliseier,  3  £dw.  CSi.  191, 
that  an  agent  may  require  his  principal  to  interplead  with  anothar  olaiaaat 
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whenever  the  latter  oonld  maintain  an  action  at  law  or  snit  in  equity  against 
Lim;  a  doctrine  which,  if  sonnd,  wonld  abrogate  the  general  rale  altogether. 
Where  the  bailment  partakes  of  the  natare  of  a  joint  bailment  pending  a  con* 
"flict  of  claims  or  to  await  a  determination  of  the  right,  the  depositary  may  re> 
•quire  the  claimants  to  interplead:  CUy  Bank  t.  BkdUm^  2  Blatchf.  14.  So 
where  money  is  deposited  in  bank  by  a  railroad  company  to  cover  the  dam* 
^ges  awarded  for  constructing  their  road  over  a  party's  land,  as  required  by 
■statute,  *md  a  certificate  of  deposit  is  issued  to  the  owner  of  the  land,  the  bank 
may  require  the  railroad  company  and  the  holder  of  the  certificate  to  interplead 
where  it  is  sued  by  the  latter,  but  has  been  notified  by  the  company  not  to 
pay  over  the  money  because  they  have  been  enjoined  from  continuing  the  con- 
struction of  their  road:  First  NcU.  Bank  v.  West  River  R.  R,  Co.,  46  Vt.  63S. 
8o  where  a  deposit  with  an  auctioneer  is  claimed  both  by  the  vendor  and 
purchaser  of  property  sold  by  him,  he  being  the  agent  of  both:  Fairbroiher'7. 
PraUenlf  Dan.  64.  So  where  money  collected  by  an  attorney  for  a  dissolved 
.partnership  is  claimed  by  each  of  the  partners:  Perkins  v.  Trippe,  40  Ga.  225. 
So  where  money  received  by  a  broker  under  an  insurance  upon  a  vessel 
-effected  under  the  direction  of  one  part  owner  as  ship's  husband  is  claimed  by 
such  part  owner,  and  a  part  of  it  is  claimed  by  another  one  of  the  part  owners: 
Suari  V.  WeUhf  4  My.  k  C.  SOS.  Other  cases  in  which  bills  filed  by  agents 
and  bailees  against  their  principals  and  other  claimants  have  been  sustained, 
npon  particular  facts,  are  Mason  v.  HarmUon^  5  Sim.  19,  criticised  by  Lord 
Oottenham  in  Craimkay  v.  Thornton^  2  My.  ft  G.  1;  CreUin  v.  LeyUxnd^  6  Jur. 
733. 

A  tenant,  being  estopped  to  deny  his  landlord's  title,  can  not  require  him 
to  interplead  for  the  rent  with  a  stranger  claiming  by  title  paramount:  Crato- 
4hay  V.  Thornton^  2  My.  &  G.  1;  Johnson  v.  Atkinson,  3  Anst.  798;  Seaman 
V.  Wright,  12  Abb.  Pr.  304;  Snodgrass  v.  Butler,  54  Miss.  45;  2  Story's  Eq. 
Jur.,  sec.  812.  Otherwise,  where  there  is  privity  of  contract  or  tenure  be- 
tween the  parties:  Id.;  Seaman  v.  Wright,  12  Abb.  Pr.  304;  Oil  Run  Petro* 
4euim  Co,  v.  Oale,  6  W.  Va.  525;  Snodgrass  v.  BuHer,  54  Miss.  45.  Thus, 
where  both  defendants  claim  under  titles  derived  from  the  landlord,  one  as 
heir  and  the  other  as  devisee,  the  bill  will  lie:  Jew  v.  Wood,  3  Beav.  579; 
Badeau  v.  Tylee,  1  Sandf.  Ch.  270,  and  cases  there  cited. 

Otheb  Cases  Gbowino  out  of  GoNntAcr  Relations.— The  rule  is  general 
that  where  one  is  under  a  liability  arising  ex  contractu,  and  is  threatened  with 
double  suits,  he  can  not  require  the  other  contracting  party,  or  one  claim- 
ing under  him,  to  interplead  with  an  adversary  who  claims  by  an  index>end- 
ent  title,  but  he  may  nevertheless  maintain  a  bill  of  interpleader  against  all 
claimants  who  are  in  privity  with  each  other  in  claiming  tmder  the  contract. 
Thus,  a  purchaser  of  land  or  goods  can  not  require  his  vendor,  suing  for  the 
purchase  money,  to  interplead  with  one  claiming  to  be  owner  of  such  land  or 
goods  by  an  adverse  title:  Sheehan  v.  Bamett,  6  T.  B.  Mon.  592;  IVigg  v. 
Hitz,  17  Abb.  Pr.  436 ;  James  v.  Pritchard,  8  Dow.  P.  C.  890;  S.  C.,  7  Mee. 
ft  W.  216.  He  '*  must  show  by  plea  why  he  does  not  perform  his  contract:'- 
James  v.  Pritchard,  supra.  But  where  the  purchase  money  is  attached  in  his 
hands  by  a  creditor  of  one  who  is  claimed  to  be  the  real  owner  of  whom  the 
immediate  vendor  is  alleged  to  be  the  agent,  he  may  require  his  vendor  to  in- 
terplead with  such  attaching  creditor:  Richards  v.  Salter,  G  Johns.  Ch.  445. 
See  also  a  kindred  decision  under  section  122  of  the  New  York  code,  in  John- 
son V.  Lewis,  4  Abb.  Pr.  (N.  S.)  150.  So  a  purchaser  from  a  factor  who  has 
since  become  bankrupt  may,  under  the  intcnpleader  act  of  William  IV.,  re- 
quire the  assignees  of  such  factor  to  interplead  with  the  consignor;  who  also 
Am.  Dko.  Vo|..  XZXY— 45 
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daimt  the  moi^y,  as  ownflr  of  the  goods:  Johnmnv.  ShaWf  4  Man.  k  G.  916; 
8. 0.,  12  L.  J.  C.  P.  1 12.  So  a  vendor  who  has  made  a  bond  to  oonyey  land  may 
file  his  bill  to  oompel  interpleader  between  the  hosband  of  the  deoeasfMl 
obUgee  and  by  her  heirs*  where  both  claim  the  right,  and  he,  olaiming  no  in- 
terest, can  not,  without  hanrd,  oonTey  to  either:  Fartqf  t.  Blood,  90  K.  H. 
851 

An  insoranoe  company  may  maintain  a  bUl  to  oompel  the  assured  or  hi* 
aiislgnens  to  interplead,  respeoting  the  insnranoe  money,  with  parties  claim- 
ing  under  assignment  from  him,  or  under  liens  or  attachments  against  him& 
BatniUUm  v.  Marks,  19  Eng.  L.  and  £q.  321;  Nelson  v.  Barter,  2  Hem.  ft  M. 
934;  S.  0.,  33  L.  J.  Ch.  705;  10  Jur.  (N.  S.)  832;  Spring  v.  S.  C.  Im,  Co,,  S 
Wheat.  268.  A  corporation  may  support  a  bill  of  interpleader  against  parties 
claiming  stock  as  assignees  of  a  stockholder:  Cody  ▼.  PoUer,  55  Barbi  463. 
Or  against  attaching  creditors  and  assignees  of  such  stockhokbr:  Providenes 
Bank  y.  WiUtitsson^  4  R.  L  507.  So  a  corporation  may  have  this  remedy 
against  opposing  claimants  of  dividends  on  stock  originally  held  in  trust  for 
one  of  the  claimants  by  a  third  person,  and  by  him  trsnsf eired  to  the  other 
claimsnt  in  fraud  of  the  cutui  que  trtui:  ScUitHmry  MiUa  v.  Tovmsend,  109 
Mass.  115.  In  such  a  case  the  corporation  may  be  liable  in  damages  for  per- 
mitting the  transfer,  but  it  is  not  interested  in  the  dividends:  Id.  But  it  wa9 
held  in  DaUon  v.  Midland  RaUvxxy  Co,,  12  Com.  B.  458,  that  a  corporation 
being  sued  for  dividends  on  certain  consolidated  stock  could  not,  under  the 
interpleader  act,  interple^  a  party  claiming  to  be  the  registered  proprietor 
of  the  stock,  because,  having  incurred  a  liability  to  the  plainti£f  by  contract,  it 
could  not  set  up  in  answer  to  it  a  contract  with  another  person.  This  was 
not  like  8<tUibury  MiMe  v.  Tcwneend,  109  Mass.  115,  a  case  where  the  claim- 
ants were  in  privity  with  each  other. 

The  maker  of  a  note  may  require  an  attaching  creditor  of  the  payee  and 
an  assignee  or  indorsee  of  the  note  to  interplead:  Bryan  v.  SalteneiaU,  3  J.  J. 
Marsh.  674;  BriaM  v.  Reed,  14  N.  J.  Eq.  271.  So  where  the  note  ui  payable 
to  the  order  of  a  guardian,  since  deceased,  the  maker  may  ccnnpel  an  inter- 
pleader, under  the  New  York  code,  between  the  guardian,  subeequently  ap- 
pointed, and  the  administrators  of  the  deceased  guardian,  where  both  claim 
the  note:  Van  BueBrk  v.  ^oy,  8  How.  Pr.  425.  Where  the  maker  of  a  note, 
payable  to  a  married  woman,  is  sued  by  the  husband  and  wife,  and  is  also 
garnished  by  creditors  of  the  husband,  he  may  call  upon  them  to  interplead: 
Fdhie  V.  Lindsay,  8  Or.  474.  The  acceptor  of  a  bill  sued  by  the  holder  and 
also  by  a  party  claiming  to  be  the  real  owner,  and  that  the  bill  was  loet  or 
stolen  from  him,  Ib  entitled  to  relief  by  interpleader,  under  the  act  of  William 
IV. :  Began  v.  Serle,  9  Dow.  P.  0.  193. 

Where  two  real  estate  brokers  claim  commissions  on  a  sale  of  land  entered 
with  them  for  sale,  on  the  ground  of  having  effected  the  sale,  the  owner  may, 
it  seems,  require  them  to  interplead:  Dreyer  v.  Bauch,  42  How.  Pr.  22. 

Shxsiivs,  Brcsivzbs,  xtc. — ^It  is  settled,  in  accordance  with  the  doctrine 
of  the  principal  case,  that  a  sheriff  seizing,  on  execution,  goods  claimed  by  a 
stranger  to  the  writ,  can  not  in  the  absence  of  any  statute  require  the  creditor 
and  the  claimant  to  interplead.  If  the  property  was  not  subject  to  levy,  he 
is  as  to  the  true  owner  a  wrong-doer:  Slingtby  v.  BouUon,  1  Ves.  ft  K  334; 
Quinn  v.  Green,  1  Ired.  Eq.  229;  Quinn  v.  PaUon,  Id.  48;  Dewey  v.  WkUe, 
65  N.  G.  225;  Freeman  on  Ex.,  sec  278.  The  cases  of  Siorrs  v.  Payne,  4 
Hen.  ft  M.  506.  and  Ntish  v.  SmiLh,  6  Conn.  421,  are  to  the  contrary,  and  are 
rommented  on  in  the  principal  case.  Nor  can  a  sheriff  who  has  surplus 
mon^s  in  hii  hands  after  satisfying  an  execution,  maintain  a  bill  of  inter- 
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plead«r  ftgiiost  differant  areditara  of  the  debtor  who  lay  claim  to  saoh  siuv 
ploa,  linco  he  has  ample  means  for  his  own  protection  by  applying  to  the 
sommazy  Jnxisdiotion  of  the  oonrt  for  a  stay  of  proceedings  until  he  is  in- 
demnified, or  nntil  an  issae  is  tried:  Pcarher  t.  Barber,  42  K.  H.  78;  McDon* 
aid  V.  AUaty  Zl  T^s.  106;  S.  C,  19  Am.  Rep.  754.  He  should  pay  the  money 
into  ooorty  making  a  fall  return  of  the  facts,  and  leaTe  the  parties  to  apply 
there.  It  is  held,  however,  in  Krvg  ▼.  Chrten^*  Eo^r,  10  Mo.  195,  that  a  sher* 
iff  holding  fonds  collected  on  execution,  which  are  claimed  by  difforent  judg- 
ment creditors  and  mortgagees  of  the  debtor,  may  file  a  biU  of  interpleader. 
So  in  LaM9on  t.  Jordan,  19  Ark.  297*  it  was  dedded  that  a  bill  of  inter- 
pleader would  lie  to  determine  the  priority  of  certain  executions  in  his  hands 
with  respect  to  the  proceeds  of  property  sold  under  all  the  writs.  Statutes 
haye  been  enacted  in  England  and  in  many  of  the  states,  as  we  shall  presently 
see,  proTiding  a  mode  of  interpleader  for  the  protection  of  sheriffs  seizing 
property  on  execution  which  is  claimed  by  other  parties.  A  receiver  having 
funds  in  hia  hands,  of  which  there  are  several  claimants  who  have  instituted 
suits  against  him,  may  have  a  bill  in  the  nature  of  interpleader  to  compel 
them  to  settle  the  right  among  themselves:  Wii\fiM  v.  Bacon,  24  Barb.  54. 

MracxLLAKXOUS  Cabss.— A  bill  of  interpleader  will  lie  to  determine  the 
right  to  damages  to  certain  property  occasioned  by  the  removal  of  a  county 
site,  where  there  are  rival  claims  to  the  ownership  of  the  property:  Strangt 
V.  BtU,  11  GUu  103.  The  government  may  maintain  a  bill  of  interpleader 
against  rival  claimants  of  funds  appropriated  to  pay  for  a  vessel  destroyed  by 
military  operations:  Tieman  v.  Baeamiere,  10  Qill  &  J.  217. 

CLA.I1CS,  HOW  Dbsgbibkd. — ^To  entitle  the  complainant  to  maintain  his  bill, 
he  must  show  by  his  averments  that  there  ase  conflicting  claims,  which  the 
parties  may  interplead  for,  and  against  which  he  should  in  equity  be  protected, 
so  OS  to  be  able  to  pay  without  hasard:  Lozier^s  Ehc^rs  v.  Van  Saun,  3  N.  J. 
Eq.  325;  Briant  t.  Beed,  14  Id.  271;  Starling  v.  Broum,  7  Bush,  164;  Snocl- 
graso  v.  Butler,  54  Miss.  45.  But  he  need  not  set  them  out  with  particularity: 
Louer^i  £!x^r$  v.  Van  SoMn,  3  N.  J.  Eq.  325.  If  he  so  states  the  respective 
claims  as  to  show  that  there  is  a  doubtful  question  upon  which  he  should  not 
be  required  to  act  at  his  peril,  it  is  enough:  State  Ins,  Co,  v.  Oeimett,  2  Tenn. 
Ch.  82.  Ho  is  not  required  to  show  an  apparent  title  in  either  of  the  de- 
fendants: Eaet  and  Weet  India  Dock  Co,  v.  LiUledale,  7  Hare,  57;  PJieter  v. 
Wade,  56  Cal.  43.  He  should  show  by  his  bill  that  he  is  ignorant,  or  at 
least  in  doubt  as  to  the  real  rights  of  the  parties,  so  that  he  can  not  act  with 
safety:  AtUneon  v.  Manis,  1  Cow.  691;  WOeoa  v.  Duncan,  11  Abb.  Pr.  3; 
Farley  v.  Blood,  30  N.  H.  354;  Parber  ▼.  Barker,  42  Id.  78;  Pfater  v.  Wade, 
56  Gal.  43.  If  he  shows  himself  fully  adviaed  of  the  rights  of  the  respec- 
tive claimants,  and  as  to  his  liability  to  each,  it  is  no  case  for  interpleader: 
Morgan  v.  HUmore,  18  Abb.  Pr.  217.  H  the  bill  shows  one  of  the  claimants 
unquestionably  entitled  to  the  thing  in  controversy,  both  may  demur:  Mohawk 
etc.  R.  B,  Co  T.  Chtte,  4  Paige's  Ch.  384;  Wilson  v.  Duncan,  11  Abb.  Pr.  3; 
Parker  v.  Barker,  42  N.  H.  78;  Briant  v.  Beed,  14  N.  J.  Eq.  271;  Barhr  v, 
Swain,  4  Jones'  Eq.  220.  And  if  the  complainant  denies  his  liability  to  either 
of  the  claimants,  the  case  is  not  one  of  interpleader  either  under  the  code 
or  in  equity:  McHenry  v.  Hazard,  45  Barb.  657;  S.  C.  in  court  of  appeals, 
45  N.  Y.  580. 

AmDAYTT  THAT  THE  COMPLAINANT  HAS  NOT  CoLLUDED  with  either  of  the 

defendants  must  be  annexed  to  the  bill:  2  Story's  Eq.  Jur.,  sec.  809;  TMn 
T.  WiiMon,  3  J.  J.  Marsh.  63;  Biggs  v.  Kouns,  7  Dana,  411;  Starling  t. 
Bfwm,  7  Bush,  164;  Tyus  v.  Butt,  37  Oa.  574;  Farley  t.  Blood,  30  N.  H. 
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354;  Atimmm  v.  Afemii,  1  Cow.  691;  Beck  r.  Stephmi,  9  How.  Pr.  193: 
Snodgnus  v.  BwUer,  64  MisB.  45.  Such  an  affidavit  is  not  neoenaiy,  how- 
ever, under  the  CkmnisetiBat  praetioe:  Ifaah  v.  Smith,  6  Conn.  421;  Cbiu 
tolidat^  Prubytenom  Soc  ▼.  Stapkg,  23  Id.  565.  The  want  of  an  affidavit 
randera  the  bill  denmnaUe :  Snodgrtua  v.  BtUler,  64  Miaa  45;  and  it  ia  held  in 
Hamilton  v,  Marhs^  19  Eng.  L.  &  Eq.  321,  that  the  objection  must  be  taken  by 
demurrer;  but  in  Mcumt  HoUjf  etc.  Go,  ▼.  Ferree,  17  N.  J.  Eq.  117,  it  Is  said 
that  it  may  be  taken  at  the  hearing.  CoUasion  will  not  be  preaomed  against 
the  plaintiff's  affidavit,  nor  are  coonter  affidavits  admiuible:  Sievenmm  v. 
Anderwn,  2  Ves.  &  B.  406;  Langaton  v.  BoyiUUm,  2  Ves.  jun.  101;  Meuibjf  v. 
Robinson,  L.  K,  4  Ch.  App.  347.  When  collnsion  is  denied  in  a  sworn  bill» 
evidence  to  show  ooUnsion  is  not  admissible  after  an  order  of  interpleader: 
Fahk  V.  Lindsay,  8  Or.  474.  Of  coarse  if  collnsion  appeals  by  the  bill,  relief 
will  be  denied:  Mamin  v.  EUtoood,  11  Paige's  Ch.  365;  Kerr  v.  Umon  Bank^ 
18  Md.  396;  WUlianu  v.  Halbert,  7  B.  Mon.  184. 

CoiCFLAnvAiTT  MT7ST  Brjsq  OS  Ottkr  TO  Bkino  THE  FuKD  in  dispute  into 
oourt,  and  if  he  fails  to  do  so,  his  bill  Lb  demurrable:  McOarrah  v.  PrcUher, 
1  Blackf.  299;  AiHnsm  v.  Manks,  1  Cow.  691;  Mohawk  etc  /?.  M.  Co.  v. 
OlfUe,  4  Paige's  Ch.  384;  Parker  v.  Barker,  42  N.  H.  78;  StarUng  v.  Brown, 
7  Bush,  164;  SnodgrasB  v.  BvUer,  64  Miss.  45;   WaUame  v.  Walker,  2  Rich. 
Eq.  291.    It  is  not  enough  to  offur  to  bring  in  what  may  be  found  due:  Jbfo- 
henek  tie.  R.  R.  Co.  v.  ChUe,  4  Paige's  Ch.  384.    The  stakeholder  is  not  re- 
quired, it  seems,  to  bring  in  the  money  in  order  to  exonerate  him  from  costs, 
where  an  action  for  the  same  cause  is  pending  against  him  in  another  state: 
Barry  v.  EqyMble  lAfe  Aes.  8oe.,  14  Abb.  Pr.  (N.  S.)  385,  note.     Where  the 
oontroversy  is  as  to  the  right  to  a  conveyance  of  land,  the  complainant  must 
9ffer  to  convey,  and  must  have  conveyances  ready:  Farley  v.  Blood,  30  K. 
H.  354.    In  Connecticut  the  objection  that  the  complainant  does  not  bring 
•or  offer  to  bring  the  money  into  court,  can  not  be  taken  on  general  demurrer, 
'bat  the  court  may  order  it  brought,  in  Naeh  v.  Smith,  6  Conn.  421.  So  held  also 
•in  Texas  as  to  an  answer  in  the  nature  of  a  biU  of  interpleader:   Witikane  v. 
Wright^  20  Tex.  499.    A  motion  to  dismiss  the  bill  because  the  money  is  not 
paid  in  comes  too  late,  after  several  terms  have  passed  since  filing  the  bill: 
r  Cooper  v.  Jonee,  24  Ga.  473. 

Procedurb  at  the  Hxarinq — Reukv  Granted. —If  the  facts  set  out  in 
'  the  bill  are  not  denied,  and  no  new  facts  are  set  up,  no  further  proof  is  neces- 
sary to  entitle  the  complainant  to  a  decree:  City  Bank  v.  Bangs,  2  Paige's  Ch. 
670;  Baichen  v.  Crawford,  1  Sandf.  Ch.  380.  Otherwise  proofs  are  taken  in 
the  usual  manner:  City  Bank  v.  Bangs,  2  Paige's  Ch.  670.  The  only  decree 
which  the  complainant  is  interested  in  obtaining,  is  that  the  bill  is  properly 
filed,  and  that  on  payment  or  delivery  of  the  thing  in  controversy,  he  be  dis- 
missed with  his  costs,  leaving  the  cause  to  proceed  as  to  the  other  parties: 
Atkinson  v.  Manks,  1  Cow.  691;  NewJudl  v.  Kaslens,  70111.  156;  Temple  v. 
Lawson,  3  N.  J.  Eq.  148;  State  Ins.  Co.  v.  OenneU,  2  Tenn.  Ch.  100.  And  he 
;is  not  entitled  to  that  decree  until  all  the  parties  who  have  not  answered  or 
.demurred  have  had  the  statutory  time  for  doing  so:  Wcaihiingiton  etc.  Ins.  Go. 
V.  Lawrejicfy  28  How.  Pr.  435,  The  plaintiff  continues  to  be  a  subetantial 
and  necessary  party  to  the  suit  until  he  has  fully  rendered  the  debt,  duty,  or 
.other  thing  required  of  him:  George  v.  Pilcher,  28  GratL  299.  But  after  he 
has  paid  the  money  into  oourt  and  the  two  defendanta  have  properly  inter- 
pleaded, he  can  not  object  to  any  order  or  ruling  between  them:  Sl  Loms 
Life  Ins.  Co.  v.  Alliance  MiU.  Life  Ins.  Co.,  23  Minn.  7.  Undoubtedly  he  hss 
ji  right  of  appeal  from  any  decree  affecting  his  rights:  Cooper  v.  Jones,  24 
•Oa.  473. 
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On  a  bill  of  interpleader,  the  defendants  are  ooneidered  as  standing  before 
the  coart  to  Htigste  the  qneetions  between  them  in  the  same  way  as  if  one 
had  sned  tiie  other:  Temple  t.  Lawaon,  19  Ark.  148;  CfUy  Bank  v.  Bcuigs,  "2 
Paige's  Ch.  570;  Harton'a  Ex'r  ▼.  Baptist  Ghurcli,  34  Vt.  309.  They  may 
compronuae  the  dispute  without  regard  to  any  objection  by  the  oomplainantx 
HoTtmCs  Ea^r  v.  Baptiitt  Churchy  34  Vt.  309.  If  the  canse  is  ripe  for  de- 
cision, the  oourt  may,  on  adjudging  the  bill  to  be  properly  filed,  decide  the 
controversy  as  between  the  defendants,  or  it  may  direct  snch  action,  issue,  or 
reference  as  may  be  proper  to  determine  the  respective  rights  of  the  parties: 
Temple  v.  Laweon,  19  Ark.  148;  Cullen  v.  Daweon,  24  Minn.  66;  Fariey  v. 
Blood,  80  N.  H.  854;  Condict  v.  King,  13  N.  J.  Eq.  375;  Atkinson  v.  Manhe, 
I  Cow.  691;  Bieltarda  v.  SeUter,  6  Johns.  Gh.  445;  CUy  Bank  v.  Bangs,  2 
Paige's  Ch.  570;  Yates  v.  TisdcUe,  3  Edw.  Ch.  75;  Ooddard  t.  Leech,  Wright 
(Ohio),  476;  Sappington  v.  Rutherford,  3  Hayw.  (Tenn.)  271;  StaU  Ins.  Co, 
V.  GenneU,  2  Tenn.  Ch.  100;  F%rst  Nat.  Bank  v.  West  River  R,  R.  Co.,  46 
Vt.  633.  And  even  though  the  case  is  not  properly  one  of  interpleader, 
where  the  parties  are  all  before  the  coart,  and  the  cause  has  been  fully  heard, 
the  court  may  go  on  and  decide  it:  LeddeVs  Ea^r  v.  Starr,  20  N.  J.  £q.  274. 
If  one  of  the  claimants  permits  the  bill  to  be  taken  pro  cor^esso  against  him, 
it  is  an  admission  that  his  claim  was  unfounded:  Badeau  v.  Rogers,  2  Paige's 
Ch.  209;  Bean  v.  Porter,  13  N.  J.  £q.  (2  Beas.)  267.  And  he  can  not  object 
to  a  decree  in  favor  of  the  other  party  who  answers  and  sets  up  title:  Cogs- 
well  V.  Armstrong,  77  HI.  139.  The  court  is  not  bound,  in  deciding  between 
the  claimants,  to  award  wholly  in  favor  of  one  of  them;  but  while  decreeing 
the  proprietary  interest  to  one,  may  fasten  upon  the  fund  an  equitable  lien 
in  favor  of  the  other:  Whitney  v.  Cowan,  55  Miss.  626.  If  a  suit  is  directed 
to  be  brought  to  determine  the  controversy,  the  court  may  order  other  par- 
ties, necessary  to  a  complete  determination,  to  be  joined:  Leavitt  v.  Fisher,  4 
Duer,  1. 

Costs  abs  Awaboed  to  tbb  CoMPiAiNAirr  out  ov  thb  Fdkb  to  be  ulti- 
mately paid  by  the  unsuccessful  party,  if  the  bill  was  necessarily  and  prop- 
erly filed,  and  if  the  complainant  has  acted  fairly:  Aldridge  v.  Thompson,  2 
Bro.  Ch.  149;  AtBneon  v.  MaTiks,  I  Cow.  691;  Canjield  v.  Morgan,  Hopk. 
Ch.  224;  Thomson  v.  BbbeU,  Id.  272;  Aymer  v.  Ckudt,  2  Paige's  Ch.  284; 
Badeau  v.  Rogers,  Id.  209;  Farley  v.  Blood,  30  N.  H.  354;  Manchester  Print 
Works  V.  Stimson,  2  B.  L  415;  Springs.  S.  C.  Ins.  Co.,  8  Wheat  268.  So 
under  the  interpleader  act  of  William  IV. :  Duear  v.  Mackintosh,  2  Dow.  P. 
C.  730;  Reeves  v.  Barraud,  7  Scott,  281;  Cotter  v.  Bank  of  England,  3  Moo. 
ft  S.  180;  S.  C,  2  Dow.  P.  C.  728.  The  complainant,  however,  wiU  himself 
be  liable  for  costs  where  the  bill  was  unneoessarily  filed,  but  retained  to  pre- 
vent deUty:  BUnr  v.  Porter,  13  N.  J.  Eq.  267;  Topp  v.  Pollard,  24  Miss. 
682.  But  even  though  the  bill  was  improperly  filed,  it  was  held  in  Oreene  v. 
Mun^ord,  4  B.  I.  313,  that  if  it  was  not  demurred  to,  and  if  it  served  the 
turn  of  the  defendants,  the  complainant  would  not  be  liable  for  costs. 

Bill  in  Natubx  of  Intxbfleadeb  is  where,  in  addition  to  requiring  the 
defendants  to  interplead  as  to  property,  or  a  debt  or  duty  claimed  by  them 
from  the  complainant,  some  affirmative  relief  is  sought  by  the  bill:  2  Story, 
sec.  824;  2  Dan.  Ch.  Pr.,  Perk,  ed.,  1680;  Heath  v.  Hurless,  73  111.  323;  Orr 
Water  Ditch  Co.  v.  Larcombe,  14  Nev.  53.  Thus,  such  a  biU  may  be  main- 
tained by  a  purchaser  of  land,  to  determine  the  right  of  conflicting  claimants 
to  the  purchase  money  and  also  to  obtain  a  conveyance:  Parks  v.  Jackson,  25 
Am.  Dec.  661.     See  also  Darden's  Adm*r  v.  Bums'  Adm*r,  6  Ak.  362. 

Iktsbplxadsb  at  Law. — From  the  earliest  times,  in  cases  of  joint  bail- 
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ment»  where  aepante  actknu  of  detinue  were  bronght  by  the  baQors,  the 
bailee  might  require  them  to  interplead.  If  only  one  of  them  ened,  and  the 
other  threatened  mii,  the  bailee  might  attain  the  same  end  by  bringing  in  the 
other  claimant  aa  defendant  by  proceas  of  garnishment:  2  Story's  Eq.  Jnr., 
sees.  801,  802.  So  where  the  finder  of  property  was  aaed  by  two  claimantSy 
or  by  one  only,  the  other  threatening  snit:  Id.,  seo.  803.  This  remedy  of  in- 
terpleader existed  also  at  common  law  in  actions  of  quare  impedU  and  writ  of 
right  of  ward:  Id.  804.  This  doctrine  of  oommon  law  interpleader  waa 
adopted  in  Pennsylvania,  and  is  still  in  force  there,  beeanse,  owing  to  the 
want  of  a  court  of  equity,  the  equitable  remedy  by  bill  of  interpleader  can 
not  be  taken  advantage  of;  bat  the  common  law  remedy  has  been  greatly 
extended:  Coatea  v.  RdberUy  4  Rawle,  100;  Broumfield  v.  Canon,  25  Pa.  St 
299;  liustell  v.  Firtt  Prt^fy^erian  Church,  65  Id.  9. 

Statutort  Intsbplbadkb. — In  analogy  to  the  practice  of  oommon  law  in- 
terpleader, it  was  enacted  by  statates  1  and  2  William  IV.,  c.  58,  sec.  1,  that 
in  actions  of  assnmpeit,  debt,  detinue,  or  trover,  the  defendant  mig^t  show 
by  affidavit  or  otherwise,  that  the  right  was  claimed  by  another  who  had  sued 
or  waa  about  to  sue,  and  that  the  defendant  did  not  collude  with  him,  and 
waa  ready  to  bring  the  money  into  court.  It  waa  then  provided  that  upon 
the  filing  of  such  affidavit,  the  court  might  order  such  other  claimant  to  be 
substituted  as  defendant.  By  statutea  23  and  24  Victoria,  c.  126,  sec.  12,  this 
remedy  was  extended  to  eases  where  the  respective  claims  did  not  have  a 
common  origin.  Similar  statutes  to  that  of  William  IV.  have  been  enacted 
in  most  cf  the  states.  In  some  the  remedy  is  confined  to  actions  on  contract 
for  money:  Alabama  code  (1876),  sees.  2906,  2907;  in  others,  to  actions  for 
the  recovery  of  personalty:  Arkansas  oodo  (1874),  sees.  4483,  4484;  Iowa,  2 
McClain's  Stats.  (1880),  seo.  2572;  Or.  Gen.  L.  (1872),  p.  Ill,  sec  39;  in 
others,  to  actions  on  contract,  or  for  the  recovery  of  specific  personal  prop- 
erty: California  Code  of  Civil  Procedure,  sec  386;  Idaho  Qen,  L.  (1880  and 
1881),  sec.  201;  Kansas,  Daaalei^sComp.  L.  (1881),  sees.  3664, 3565;  Nebraaka, 
Brown's  Comp.  Stats.  (1881),  pp.  635,  536;  Ohio,  2  Rev.  Stat.  (1880),  sees. 
5016,  5017;  Mississippi,  Bev.  Code  (1880),  sec  1578.  In  others,  the  remedy 
is  extended  to  actions  on  a  contract,  or  for  the  recovery  of  real  or  personal 
property:  Dakota,  Bev.  Codes  (1877),  2d  ed.,  491;  Minnesota  Stat.  (1878), 
p.  725;  Wait's  K.  Y.  Code  of  Civ.  Proo.,  sec  820;  North  Carolina,  Bat- 
tle's Beviaal  (1873),  p.  156;  South  Carolina,  Bev.  Stat.  (1873),  p.  597.  In 
Virginia  and  West  Virginia  the  remedy  may  be  taken  advantage  of  "  in  any 
action:"  Va.  Code  (1860),  c.  152;  1  Kelly's  Bev.  Stat,  of  W.  Va.  (1879),  c.  7. 
In  Tennessee  and  Georgia  also,  there  are  statutory  provisions  for  interpleader 
in  certain  cases:  2  Thomp.  &  Steg.,  Stat,  of  Tenn.  (1871),  sec.  2800;  Georgia 
code  of  1873,  sec  3235.  In  Conneotiout  provision  is  made  for  a  bill  in  the 
nature  of  interpleader,  to  be  filed  by  a  creditor  where  his  debtor  refuses  to 
pay  because  he  has  been  garnished:  Gen.  Stat,  of  Conn.  (1875),  p.  409.  In 
Missouri,  Illinois,  and  Arkansaa  also,  and  perhaps  in  other  states,  a  claimant 
of  attached  property  may  voluntarily  interplead:  1  Wagner's  Mo.  Stat.  670; 
Goth.  Bev.  Stat,  of  111.  (1880),  pp.  130,  131;  Ark.  Code  (1874),  sees.  432-434. 
Id  the  latter  state  a  system  of  voluntary  interpleader  is  provided  with  respect 
to  cases  where  property  is  levied  on  by  execution  which  is  claimed  by  another: 
Ark.  Code,  sees.  2671-2674,  4482. 

This  statutory  remedy  of  interpleader  does  not  oust  courts  of  equity  of 
their  jurisdiction  to  proceed  by  bill  of  interpleader.  The  remedy  is  merely 
concurrent  and  cumulative:  OrietUcU  Bank  Corp»  v.  NichoUon,  3  Jur.  (K.  S.), 
8o7;  Beck  v.  SUphani,  9  How.  Pr.  193;  Board  of  Education  v.  SccifiUe^  13 
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Kans.  17.  In  gvnenl,  also,  it  is  held  that  the  etatatovy  remedy  is  merely  a 
sammaiy  method  of  obtaining  relief  in  caaee  where  a  bill  of  interpleader  wonld 
lie;  that  it  introduoee  no  new  oases,  and  that  it  is  governed  by  the  same  roles 
«8  equitable  interpleader:  VoBburgh  ▼.  ffamUUmt  15  Abb.  Pr.  254;  TamUm  t. 
Oroh,  4  Abb.  App.  Deo.  358, per  Woodrafi^  J.,  dissenting;  Johnson  v,  Maxty, 
43  Ala.  521;  NeUon  v.  Ooree,  34  Id.  565;  Patterson  ▼.  Perry,  14  How.  Pr. 
SOo.  The  affidavit  required  by  the  interpleader  act  is  merely  a  sabstitate  for 
e  bill:  Starling  v.  Braum,  7  Bosh,  164.  The  interpleader  act  of  Wm.  IV. 
was  held  merely  a  sabstitute  for  the  equitable  remedy,  and  therefore  subjeot 
to  the  same  rales,  in  Slaney  v.  Sidney ,  14  Mee.  &  W.  800;  S.  C,  3  Dow.  & 
L.  250;  15  L.  J.  Ex.  72;  0  Jar.  995.  But  since  the  amendment  by  23  and  24 
Vict.,  it  is  settled  that  the  statutory  remedy  is  not  fettered  by  the  same  rules 
•s  would  apply  to  an  interpleader  bill:  Best  v.  Hayes,  32  L.  J.  Ex.  129;  S.  G. 
1  Hurkt.  &  C.  718;  Tanner  v.  European  Bank,  L.  R.,  1  Ex.  261.  Of  coutm, 
in  those  states  practicing  under  a  code  where  an  action  of  interpleader  takes 
the  place  oi  a  bill  in  equity,  the  action  is  governed  by  the  same  rules:  Wash' 
4ngt(m  etc.  Ins,  Co,  v.  Lavrrenee,  28  How.  Pr.  435;  Cody  v.  Potter,  55  Barb. 
463;  Board  of  Education  v.  ScoviUe,  13  Eans.  17;  St,  Louis  Life  Ins,  Co,  v. 
AUiance  Mut.  lAfe  Ins,  Co,,  23  Minn.  7. 

In  order  to  entitle  a  defendant  to  relief  under  the  statute  of  interpleader, 
the  affidavit  must  show  that  the  whole  oontroversy  can  be  tried  in  the  suit 
with  the  substituted  defendant.  It  must  cover  the  whole  denmnd:  Sherman 
V.  Partridfje,  4  Duer,  646;  S.  0.,  1  Abb.  Pr.  266;  11  How.  Pr.  154;  Nelson  v. 
<Ioree,  34  AU.  565;  Lavarence  v.  MaUhews,  2  Harr.  &  W.  123;  S.  C,  5  Dow.  P. 
€.  140. 

An  eqaitable  claim,  it  seems,  is  not  within  the  English  interpleader  act: 
CreUm  v.  Leyland,  0  Jar.  733;  Sturgess  v.  Claude,  1  Dow.  P.  C.  505;  Hurst  r, 
Sheldon,  13  Conn.  B.  (K.  S.)  750.  But  see  Putney  y,  Tring,  5  Mee.  &  W. 
425.  An  action  for  a  reward  is  not  within  the  act,  because  neither  party  may 
be  entitled:  CoUis  v.  Lee,  1  Hodges,  204;  Grant  v.  I¥y,  4  Dow.  P.  C.  135; 
Oay  v.  Pittman,  5  Scott,  595;  nor  an  action  to  recover,  from  the  stake- 
holder, stakes  on  an  unlawful  race:  Applegarth  v.  Colley,  2  Dow.  (N.  S.) 
223;  nor  an  action  for  unliquidated  damages:  Walter  v.  Nicholson,  6  Dow.  P. 
C  517;  nor  does  the  act  apply  where  the  crown  is  a  party:  Candy  v.  Maug^ 
ham,  1  Dow.  &  L.  745;  nor  where  the  claimant  is  a  foreigner,  because  he  can 
not  be  compelled  to  interplead:  Palomi  v.  Campbell,  Id.  397;  S.  C,  12  Mee. 
•&  W.  277;  Lindsey  v.  Barron,  6  Ck>m.  B.  291.  The  act  does  not  cover  a  case 
where  a  suit  is  merely  threatened;  nor  where  suit  has  been  stayed;  nor  where 
the  defendant  has  l>een  indemnified:  Parker  v.  Linnett,  2  Dow.  P.  C.  562; 
Arayne  v.  Lloyd,  1  Bing.  N.  G.  720;  S.  G.,  1  Scott,  609;  Tucker  v.  Morris,  1 
Dow.  P.  G.  639.  One  defendant  in  an  action  of  trover  against  two  may  be 
relieved,  where  his  co-defendant  and  the  plaintiff  both  claim  the  property: 
Oladatone  v.  WhiU,  1  Hodges,  386. 

The  defendant  is  not  bound  to  withdraw,  it  seems,  after  obtaining  an  order 
«ubstitatihg  another  person  as  defendant,  but  may  go  on  and  defend  the  ac- 
tion: NeiU  V.  Wuesty  17  Abb.  Pr.  319,  note. 

Statutes  AnTHOBiziNO  Intebplxader  by  Sheriffs. — ^Thestatute  of  land 2 
Wm.  IV.,  c.  58,  sec.  6,  authorizes  a  sheriff  who  has  seized  or  intends  to  seize 
property  on  execution,  which  is  claimed  by  other  parties,  to  make  application 
to  the  court  to  call  in  the  execution  creditor  and  the  claimant  and  summarily 
adjust  their  respective  claims  in  the  manner  pointed  out  by  the  act.  In  sev- 
eral of  the  states  there  are  statutes  providing  that  a  sheriff  sued  for  propeHy 
taken  on  execution  by  a  stranger  to  the  writ,  may  require  him  to  interplead 
with  the  execution  plaintiff:  Arkansas  code  (1874),  sees.  4485,  4486;  Iowa,  2 
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McCHain's  An.  Stat.  (1880),  tec  2573;  Misdasippi  Ber.  Code  (1880),  sees.  1579,. 
1580;  Tenneasee,  2  Thomp.  &  8t«^.  <Btat.  (1871),  sees.  2800  a,  b,  c.  And 
under  the  statute  of  North  Carolina  a  sheriff  may  reqoire  several  ezeentioa 
plaintiffs  to  interplead  with  respect  to  property  seized  by  him:  Deuny  v.  Whiu^ 
65  N.  C.  225. 

The  English  interpleader  aet  will  reliere  a  sheriff  intending  to  seize  prop- 
erty: Lta  T.  Roui,  11  Ex.  13;  S.  C,  1  Jar.  (N.  S.)  384;  24  L.  J.  Ex.  280. 
Bat  he  is  not  entitled  to  relief  if,  after  entering  to  make  a  levy,  he  withdrawa. 
without  making  it:  HoUon  v.  Qunirip,  6  Dow.  P.  C.  130;  S.  C,  3  Mee.  &  W. 
145;  Onanpx,  Day,  4  Com.  B.  760.    He  is  not  debarred  from  relief  by  seia> 
ing  property  in  the  possession  of  the  claimant:  Allen  v.  Gibbon^  2  I>ow.  P.  C. 
292.    A  claim  matt  actually  be  made  to  the  property,  or  the  sheriff  can  not 
require  interpleader  under  the  aet:  Isaac  v.  SpUsburp,  Id.  211;  S.  C,  10 
Bing.  3;  BenU/y  v.  Hook,  2  Dow.  P.  C.  339.    He  is  bound  to  inquire  into  the 
nature  of  the  claim  set  up,  and  if  the  property  is  on  the  face  of  it  exempt,  he 
is  not  entitled  to  relief:  Bishop  v.  Hinxman,  Id.  166.     If  the  claim  is  on  the- 
faoe  of  it  invalid,  the  sheriff  will  not  only  be  denied  relief,  but  requirsd 
to  pay  costs:  In  re  Slteiiff  of  OT/ordshxrt,  6  Id.  136.    A  claim  made  by  a 
party  as  partner  of  the  execution  debtor  is  not  sufficient,  although  if  the  ex- 
eou^n  creditor  denies  the  partnership,  he  will  be  required  to  indemnify  the- 
sheriff:  H<amM  v.  MenJbu,  4  Id.  300;  a  C,  5  Nev.  &  M.  563;  4  Ad.  &  £1. 
127.    Though  the  daim  is  only  of  a  title  as  trustee,  or  of  a  lien  upon  the- 
property,  relief  may  be  granted:  Femokhv,  Laycoeh,  1  Gale  &  D.  532;  S.  C, 
2Q.  B.  (Ad.  &EL  K.  S.)  108;  Fordv.  BoyiUon,  1  Dow.  P.  C.  357.  Where  the- 
goods  are  seized  while  under  a  distress  for  rent,  the  daim  for  rent  can  not  he- 
made  a  ground  of  interpleader  under  the  statute,  because  it  is  the  sheriff*a 
duty  to  ascertain  whether  any  rent  is  due;  and  if  so,  to  pay  it:  Haythom  v. 
Bnsh,  2  Id.  641.     The  fact  that  the  claimant  is  an  infant  does  not  prevent  re* 
lief  under  the  act:  Claridge  v.  ColUns,  7  Id.  608.    It  is  not  necessary  that- 
the  sheriff  should  wait  until  legal  proceedings  are  taken  against  him,  where- 
he  has  notice  of  various  claims  to  the  property  seized:  Green  v.  Brown,  3  Id. 
337.    Kor  is  he  required  to  aooept  an  indenmity  tendered  by  the  execution 
creditor,  but  he  may  insist  on  relief  under  the  act:  Levy  v.  Champneys,  2  Id. 
454.    The  application  must  be  made  promptly,  and  delay  will  be  fatal  to  th» 
olaim  for  relief:  Devertux  v.  John,  1  Id.  548;  Cook  v.  Alien,  2  Id.  11;  Dixon 
v.  Unsell,  Id.  621;  Brackenbury  v.  Laurie,  3  Id.  180.    So  where  the  delay  is  at 
the  request  of  one  of  the  parties:  Muttony,  Young,  4  Com.  B.  371;  S.  C,  16> 
L.  J.  C.  P.  309.    And  the  sheriff  may,  on  the  ground  of  delay,  be  required 
to  pay  the  costs  of  both  parties:  Beale  v.  Overton,  5  Dow.  P.  C.  599;  S.  C,  2* 
Mee.  &  W.  534.    The  sheriff  is  not  required  to  deny  collusion  with  any  of 
the  parties:  Donninger  v.  Hinxman,  2  Dow.  P.  C.  424;  Dobbins  v.  Oreen,  Id. 
509;   Bond  v.    WoodhaU,  4  Id.  351;  a  C,  2Cromp.  M.  &  B.  601.    But  if 
there  is  collusion,  relief  will  not  be  granted:  Dudden  v.  Ijong,  1  Scott^  281. 
So  where  there  ia  collusion  by  the  under-sheriff:  Gox  v.  BcUne,  2  Dow.  &  L. 
718;  S.  C,  14L.  J.  Q.  B.  95;  OsUery.  Bower,  4  Dow.  P.  C.  605.    Where  the 
sheriff  pays  or  delivers  part  or  all  of  the  goods  or  their  proceeds  to  the 
claimant  or  execution  creditor  before  applying  for  relief,  he  can  not  have  the 
benefit  of  the  act:  Brainey.  Hunt,  2  Id.  391;  S.  C,  2  Cromp.  &  M.  418;  /n- 
land  V.  Bushell,  5  Dow.  P.  C.  147;  S.  C,  2  Harr.  &  W.  118;  Anderson  v.  Col' 
loway,  1  Dow.  P.  C.  636;  S.  C,  1  Cromp.  &  M.  182.    So  where  before  paying 
over  the  proceeds  to  the  execution  creditor,  the  sheriff    had  received  no- 
notice  of  the  adverse  claim:  Scott  v.  Lewis,  4  Dow.  P.  C.  459.     A  sheriff  ia 
not  entitled  to  relief  where  the  only  question  is  one  of  priority  between  two 
writs  in  his  hands:  Day  v.  WcUdock,  I  Id.  523. 
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Babbow  v.  Righabd. 

[8  Pijox'i  Obavcxst,  801.] 
ItUTUAX.     COYKNAinS     AOAINST    GaBBTINO     ON      BUSINESS    OVFSVSXTB     TO 

NnoHBOBS  on  the  premiBes  conveyed,  inserted  in  all  the  deeds  made  by 
the  owner  of  a  block  of  land  to  the  suooessive  purchasers  of  different  lot? 
in  snoh  block,  are  intended  to  secure  each  purchaser  against  an  offensive 
nae  of  other  lots  in  the  same  block,  and  a  purchaser  of  one  of  the  lots 
may  by  bill  enjoin  subsequent  purchasers  of  other  lots  from  carrying  on 
any  sach  offensive  business  on  their  lots. 

CaxETiiro  OS  Goal-tard  is  a  Business  Offenstve  to  the  neighborhood 
within  the  meaning  of  a  covenant  in  a  deed  against  erecting  or  carrying 
on,  upon  the  premises,  any  livery  stable,  slaughter-house,  tallow-chand- 
lery, smith's  forge,  furnace,  etc.,  or  any  other  manufactory,  trade,  or 
business  whatsoever,  which  should  or  might  be  *'in  any  wise  offensive  to 
the  neighboring  inhabitants." 

PoBnoAL  OR  Highly  Golorsd  STATXiisirrs  in  Swobn  Bill  in  equity,  re- 
garding the  noxious  effects  of  coal-dust  from  a  coal-yard  adjacent  to  tha 
complainant's  premises,  will  not,  on  demnner,  be  deemed  a  mere  poetio 
fiction. 

ApvBAZi  from  a  decisioii  of  the  Tioe^chonoellor  OTerrolixig  a  de- 
muzxer  to  a  bill  filed  to  compel  the  defendants  and  appellants  to 
remove  a  certain  coal-yard  erected  upon  their  premises,  and  to 
enjoin  them  perpetually  from  a  noxious  or  offensive  nse  of  said 
premifles.  The  plaintiff  had  purchased  of  one  Mercein  a  lot  in 
a  certain  block  in  New  York,  and  had  erected  a  valuable  dwelling- 
house  thereon.  The  defendants  subsequently  purchased  of  Mer- 
cein two  adjacent  lots  in  the  same  block,  and  had  established 
thereon  the  coal-yard  now  complained  of.  In  the  deed  to  the 
plaintiff  as  well  as  in  that  to  the  defendants,  Mercein,  the  grantor, 
had  caused  to  be  inserted  a  mutual  covenant  by  grantor  and 
grantee  against  using  the  conveyed  premises  for  the  erection, . 
making,  carrying  on,  or  suffering  to  be  erected  or  carried  on 
upon  said  premises  of  any  livery  stable,  slaughter-house,  tallow- 
chandlery,  smith's  forge,  furnace,  brass  or  other  foundry,  nail 
or  other  iron  factory,  manufactory  of  glue,  varnish,  vitriol, 
hik,  or  turpentine,  tannery,  distillery,  brewery,  or  any  other 
manufactory,  trade,  or  business  whatsoever  which  should  or 
might  be  '*  in  any  wise  offensive  to  the  neighboring  inhabitants." 
It  further  appeared  that  Mercein  had  originally  owned  all  the 
lots  in  said  block,  but  had  before  and  since  conveying  to  the 
P'Ment  parties,  conveyed  away  more  than  two  thirds  of  said  lots, 
uid  that  in  all  the  conveyances  there  were  inserted  by  way  of 
covenant  or  condition  stipulations  precisely  the  same  as  the 
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above  coTenant.    Demurrer  to  the  bill  oTermled  by  the  vioe- 
ehanoellor,  and  the  defendants  appealed. 

W,  H.  HarriMn  and  Z>.  B.  Ogden,  for  the  api>eIlantB. 

O,  Btuhnett,  for  the  respondent. 

Walwobih,  Ohancellor.  From  the  ayerments  in  the  complam- 
ant's  bill  in  this  case,  which,  upon  the  demurrer,  must  be  taken 
as  true,  there  can  be  no  doubt  that  the  object  of  Meroein  in 
having  this  restriction  inserted  in  his  conveyances  to  Richard 
and  others,  was  to  enhance  the  value  of  the  lots  to  aU  the  pur* 
chasers  in  the  block,  and  was  intended  to  be  enforced  for  their 
benefit.  In  this  respect  the  case  is  different  from  that  of  the 
Duke  of  Bedford  relative  to  the  buildings  erecting  in  the  British 
Museum  Gardens,  cited  in  the  opinion  of  the  vice-chancellor, 
from  the  ninth  London  edition  of  Sugden  on  Vendors.  I  have 
not  access  to  that  edition  of  Sugden  at  present,  and  therefore 
only  recollect  the  case  as  read  by  the  counsel,  upon  the  argument; 
and  from  the  statement  of  it  in  the  opinion  of  the  vice-chancel- 
lor. At  the  time  that  case  came  before  the  court  of  chancery  in 
England,  the  splendid  mansion,  called  **  Southampton  House," 
once  the  residence  of  Rachel  de  Rouvigny,  countess  of  Southamp- 
ton, *'  La  belle  et  vertueuse  Huguenotte,"  and  afterwards  of  her 
son-in-law,  the  amiable  and  talented  Lord  William  Russel,  who 
was  beheaded  in  1683,  for  his  alleged  participation  in  the  Rye 
House  plot,  was  no  longer  in  existence;  but  his  descendant,  the 
Duke  of  Bedford,  had  caused  a  number  of  other  houses  to  be 
erected  upon  the  lot  upon  which  it  formerly  stood.  A  question 
therefore  naturally  arose,  whether  a  covenant  with  Lady  Russel, 
who  was  temporarily  the  equitable  owner  of  Southampton  House, 
was  intended  for  the  benefit  of  the  subsequent  owners  of  the 
land  on  which  that  mansion  stood  at  the  time  the  covenant  was 
entered  into.  And,  if  I  recollect  right,  the  court  offered  to  the 
duke  an  issue  to  ascertain  whether  the  covenant  not  to  build 
upon  the  lands  to  the  northward  of  Southampton  House  was 
intended  as  an  easement  to  the  lands  upon  which  the  new  build- 
ings of  the  duke  were  subsequently  erected  or  not. 

In  the  present  case,  I  think,  no  one  can  doubt  that  the  object 
of  the  covenants  in  the  deeds  from  Mercein  was  to  secure  all  the 
purchasers  of  lots  in  the  block  against  an  offensive  use  of  any 
other  of  those  lots.  And  if  lots  Nos.  12  and  13  had  been  con- 
veyed to  the  defendants,  or  to  those  under  whom  they  claim, 
while  Mercein  was  still  the  owner  of  lot  No.  11, 1  am  not  sure 
that  any  technical  difficulty  would  have  arisen  in  the  maintain- 


May,  1840.]  Barbow  v.  Richard.  715 

ing  au  action  at  law,  upon  the  ooTenants  of  the  grantees  of  the 
two  first^mentioned  lots,  by  the  complainant,  as  the  subsequent 
purchaser  of  lot  No.  11,  and  the  assignee  of  the  covenant  for  an 
easement  for  the  benefit  of  that  lot.  But  as  No.  11  was  first 
conyeyed,  and  the  mutual  coTcnants  in  the  deed  refer  to  that 
lot  only,  and  not  to  other  lots  which  still  remained  in  the  hands 
of  Mercein,  the  subsequent  purchasers  from  him  of  lots  Nos.  12 
and  13,  would  haye  taken  their  lots  entirely  discharged  of  the 
easement  in  favor  of  No.  11,  had  it  not  been  for  their  covenants 
in  their  own  deeds  for  the  benefit  of  the  "  neighboring  inhabit- 
ants;" that  is,  the  owners  of  other  lots  in  the  block.  Although 
the  complainant  could  not  maintain  a  suit  at  law  on  that  cove- 
nant, in  his  own  name,  and  would,  perhaps,  be  only  entitled  to 
nominal  damages  if  the  suit  was  brought  in  the  name  of  Mercein, 
this  coiurt  can  give  full  effect  to  the  covenant,  by  a  suit  in  the 
name  of  the  party  for  whose  benefit  and  protection  the  covenant 
was  intended:  See  Bleecker  v.  Bingham,  3  Paige,  246. 

There  can  be  no  doubt,  if  the  allegations  in  the  bill  are  true, 
that  the  use  of  lots  Nos.  12  and  13  as  a  coal-yard  is  a  clear  viola- 
tion of  the  covenants  of  the  grantees  of  those  lots.  The  language 
of  the  covenant  shows  that  several  other  uses  of  the  lots,  far  less 
offensive  than  this,  are  in  terms  prohibited,  on  the  ground  that  they 
would  probably  be  offensive  to  the  neighborhood.  The  allega- 
tion in  the  bill  on  this  subject,  though  it  is  a  little  poeiical,  can 
not  be  considered  a  mere  poetic  fiction;  as  it  is  sworn  to  l^  the 
complainant,  and  is  admitted  by  the  demurrer.  He  there  states 
that  large  quantities  of  volatile  and  offensive  dust  and  smut  from 
the  coal  rise  in  the  air,  and  are  diffused  by  the  wind  into  the  prem- 
ises of  the  neighboring  inhabitants.  And  in  spite  of  all  their  care, 
such  coal-dust  and  smut  not  only  settle  upon  their  walks  and 
their  grass-plats,  but  also  on  their  fragrant  plants  and  flowers, 
* 'beclouding  the  brightness  and  beauty  which  a  beneficent  Creator 
has  given  to  make  them  pleasant  to  the  eye,  and  cheering  to  the 
heart  of  man. "  But  what  must  be  still  more  offensive  to  the  ladies 
of  the  neighborhood,  "  this  filthy  coal-dust  settles  upon  their 
door-steps,  thresholds,  and  windows,  and  enters  into  their  dwell- 
ings, and  into  their  carpets,  their  cups,  their  kneading-troughs, 
their  beds,  their  bosoms,  and  their  lungs;  discoloring  their  linen 
and  their  otherwise  stainless  raiment  and  robes  of  beauty  and 
comfort;  defacing  their  furniture,  and  blackening,  besmearing, 
and  injuring  every  object  of  utility,  of  beauty,  and  of  taste." 
Making  all  due  allowance  for  the  coloring  which  the  pleader  has 
given  to  this  naturally  dark  picture,  it  is  perfectly  certain  that 
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this  keeping  of  a  ooal-yard  apon  any  of  these  lots  is  a  bnsineas 
offensiTe  to  the  neighboring  inhabitants,  accoxding  to  the  spirit 
and  intent  of  these  restrictiye  covenants. 

The  vice-chancellor  was  therefore  right  in  OTerroUng  the  de- 
murrer.   And  the  order  appealed  from  is  affirmed  with  costs. 

COYKTAKT    OR    AOBBBMSKT    HOT    TO    BUHiD    UPON    Al>JACKKT    LaND    of 

gnmtor  inures  to  benefit  of  parchasen  from  grantee,  when:  See  Hills  r,  JfU- 
ler,  24  Am.  Deo.  218;  Tnuiees  of  Watertaum  v.  Cmoen^  27  Id.  80,  and  caan 
in  the  note  thereto.     As  to  covenants  mnning  with  the  land,  generally.  Me 
the  note  to  f\iUon  ▼.  Steunri^  15  Id.  544.    That  covenants  or  conditions  in- 
serted by  the  owner  of  a  tract  of  land,  in  deeds  given  for  different  lots  therein, 
that  the  grantees  are  not  to  carry  on  any  bnsineea  upon  the  premises  offensive 
to  the  neighborhood,  or  otherwise  restricting  the  nse  of  the  premises  for  the 
benefit  of  all  the  lot-owners  in  the  same  tract,  create  an  easement  in  the  lota 
conveyed  in  favor  of  the  other  lot-owners,  though  they  hold  nnder  pravioos 
conveyances  from  the  grantor,  and  that  they  may  enforce  such  covenants  by 
injunction  against  the  grantees  in  such  deeds,  or  any  one  claiming  under 
them,  with  notice,  is  held,  approving  the  principal  case,  in  Brouwer  v.  Joneg^ 
23  Barb.  161;  Oibert  v.  Peteler,  38  Id.  513;  S.  C,  in  court  of  appeals,  38  K.  T. 
168;  Siwfard  v:  Winters,  4  Sandf.  Ch.  592;  BirdsaU  v.  Tiemarm,  12  How.  IV. 
551;  Berriuffer  v.  Shaffer,  52  Id.  71;   SUnes  v.  Dorman,  25  Ohio  St.  583; 
Whitney  v.  Union  Railway  Co.,  11  Gray,  364,  365;  Clark  v.  Martin,  49  Px 
St.  298;  Kirkpatriek  v.  Peshine,  24  K.  J.  Eq.  214.     So  where  the  restriction 
in  the  use  of  the  premises  is  created  by  a  parol  agreement  between  the  grantor 
and  the  suooessive  purchasers  of  lots:  Tallmad^e  v.  Scut  Rifoer  Bank^  26  N.  Y. 
1 10.    So  where  it  is  created  by  mutual  covenants  between  owners  of  adjoining 
lots  in  a  city:  Triutees  v.  Lynnh,  70  Id.  448.     The  doctrine  of  the  principal 
case  on  this  point  is  referred  to  with  approval  also  in  Brugman  v.  Koyes,  6 
Wise.  11;  Boater  v.  LittU  Miami  R,  R,  Co.,  14  Ohio  St.  54;  King  v.  Large, 
7  Phil.  285;  and  Rogers  ▼.  Danforth,  9  N.  J.  Eq.  294.     But  it  is  held  in 
Origg  t.  Landis,  21  Id.  502,  that  the  restriction  of  the  right  of  a  grantee  to 
use  his  land  as  he  will  must  be  "confined  within  resaonable  bounds."    A 
covenant  by  a  grantor  of  land  not  to  sell  marl  from  land  adjoining  the  prem- 
ises conveyed  is  a  mere  personal  covenant,  and  creates  no  easement  or  servi- 
tude: Brewer  ▼.  Marshall,  18  Id.  345,  distinguishing  the  principal  case.    It 
is  distinguished  also  in  Sharp  v.  Ropes,  110  Mass.  386,  where  it  is  held  that, 
unless  the  restriction  upon  the  use  of  premises  inserted  in  a  deed  appears, 
from  the  nature  of  it;  or  from  its  forming  part  of  a  general  plan  for  the  occu- 
pation  of  all  the  lots  owned  by  the  grantor  in  the  same  tract,  to  have  been 
intended  for  the  benefit  of  the  other  lots  in  the  tract,  the  doctrine  of  Barrow 
V.  Richard  does  not  apply.    In  that  case  the  covenant  was  that  the  graDtea 
should  not  erect  any  building  on  the  premises  within  a  oertain  distance  of  the 
street.     This  covenant  was  inserted  in  the  deeds  to  only  two  of  the  lots  con- 
veyed  by  the  owner  of  the  tract.    In  Orasselli  v.  Lowden,  2  Disney,  330,  the 
principal  case  is  referred  to  as  an  instance  of  the  insertion  of  covenants  agsinst 
carrying  on  annoying  trades  which  are  not  strictly  nuisances. 

Othsk  points  to  which  the  pbincipal  case  is  gitbd  are:  That  where  a 
covenant  is  not  to  be  performed  on  the  land,  but  concerns  it,  it  will  be  en- 
forced against  an  assignee  of  the  covenantor  with  notice:  NorfUet  v.  Cffm" 
well,  70  N.  C.  641.  That  an  injunction  will  lie  to  restrain  the  continuing 
violation  of  a  oovenant:  Niagara  Falls  etc,  Co,  v.  Great  Western  BaUwaf  Ob.^ 
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39  Barb.  225;  Beekmth  v,  ffoward,  6  B.  I.  11;  Oommonweallh  v.  Pittsburgh 
<U,  R,  B.  Co.,  24  Pa.  St.  160;  Attomeij-general  v.  OMcago  etc,  B.  R.  Co.,  35 
Wiac.  540.  That  an  easement  may  be  granted  by  an  instmment  wbich  is  in 
fonn  a  covenant:  FeUretch  v.  Leamy,  9  Bosw.  522;  Van  Rensselaer  y.  AUnmy 
€ec.  R.  R.  Co.,  1  Hnn,  508;  S.  C,  3  T.  &  C.  623;  Nwfieet  v.  Cromwell,  64 
N.  C  12.  That  a  coal-yard  in  a  city  may  constttate  a  nuisance:  Doelljter  v, 
Tynan,  38  How.  Pr.  180.  That  a  covenant  may  run  with  the  land,  whera 
no  relation  of  tenure  exists:  Van  Rensadaer  v.  Read,  26  N.  Y.  575. 


Parker  v.  Browning. 

[8  Paiox'8  Ghancebt,  888.] 

JuBiSDionoN  OF  Complaint  aqainst  Reoeiveii  for  forcibly  taking  goods 
from  the  possession  of  a  third  person,  under  color  of  anthority  merely, 
without  any  direction  from  the  court  to  that  effect,  may  be  assumed  by 
the  court  of  chancery,  or  it  may,  in  its  discretion,  permit  the  party  ag- 
grieved to  proceed  at  law;  but  where  the  property  is  taken  under  an 
express  direction  of  the  court  of  chancery,  its  jurisdiction  is  exclusive. 

Bbceiter  is  not  Requibjed  to  Take  Propebtt  Fobcibly  out  of  the  pos- 
session of  a  stranger,  or  even  of  the  defendant,  without  the  express  di- 
rection of  the  court. 

Rbceiteb  must  Pbocxsb  by  Suit  to  Tby  his  Right  to  property  in  the 
possession  of  a  third  person  who  claims  the  right  to  retain  it,  or  the  com- 
pbdnant  must  make  such  claimant  a  party  to  the  suit,  and  have  the 
reoeivership  extended  to  the  property  in  his  hands,  so  that  he  will  be 
bound  by  an  order  for  its  delivery. 

CouBT  will  not  Protect  Receiteb  who  Attebcfts  Forcibly  to  take 
property  from  the  possession  of  a  stranger  claiming  title  thereto,  any 
farther  than  the  law  wiU  protect  him,  where  his  authority  to  take  i>os« 
session  of  the  property  of  which  he  is  appointed  receiver  is  not  ques* 
tioned. 

Order  Axtthortzino  Sun*  at  Law  against  Receiver  for  seizing  property 
in  possession  of  a  third  person,  and  holding  it  until  a  certain  sum  is  paid 
into  court  to  abide  its  order,  should  direct  that,  in  case  of  a  recovery 
against  the  receiver,  the  fund  in  court  be  applied  in  part  payment  of  the 
damages,  and  should  further  direct  that  the  claimants  stipulate  to  abide 
the  result  of  the  action  at  law,  and  that,  if  they  fail  to  recover  because 
the  property  in  fact  belonged  to  the  defendant,  the  fund  in  oourt  be  de- 
livered to  the  receiver  as  the  property  of  the  defendant. 

Appeal  by  the  receiver  in  this  snit  from  an  order  of  the  vice- 
•ohancellor,  made  upon  the  petition  of  certain  parties,  authoriz- 
ing said  parties  to  sue  the  receiver  for  trespass  in  forcibly  taking 
certain  goo<ls  of  the  petitioners  and  keeping  them  until  they 
paid  into  court,  to  abide  its  order,  the  sum  of  one  thousand 
dollars. 

E.  J.  DiUoUy  for  the  appellant. 

N.  Dane  EUingwood^  for  the  respondents. 
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WiLWOBTBy  Obancellor.  There  is  certainly  room  for  doubt  in 
this  case,  whether  the  defendant  Browning  had  not  some  interest 
in  the  store  of  goods.  And  if  the  receiyer  had  taken  possession 
thereof  under  the  express  directions  of  the  court,  or  if  the  master 
had  decided  that  the  goods  were  in  the  possession  and  under 
the  power  and  control  of  the  defendant,  and  had  directed  him 
to  deliver  the  possession  thereof  to  the  receiyer,  this  court  ought 
to  have  assumed  the  exclusive  jurisdiction  over  the  subject  of 
complaint,  instead  of  sufiEering  its  ofiScer  to  be  harassed  in  a 
suit  at  law  for  obeying  its  order:  2  Story's  Eq.  176,  sec.  891. 
But  as  I  understand  the  case,  the  validity  of  the  order  appoint- 
ing the  receiver  is  not  in  controversy  here,  nor  is  his  right  to 
take  the  properly  of  the  defendant  Browning,  as  such  receiver, 
intended  to  be  questioned.  The  petitioners,  on  the  contraiy, 
claim  that  the  receiver,  without  any  direction  to  that  effect  from 
the  court,  has  forcibly  taken  goods  which  belonged  to  them  ex- 
clusively, out  of  their  possession,  under  the  pretense  that  such 
goods  were  the  properly  of  the  defendant  Browning.  Where 
the  authority  of  the  court  or  the  construction  of  its  order  is  not 
in  question,  but  the  complaint  is  made  against  the  misconduct 
of  its  officer,  acting  under  color  of  authority  merely,  this  court 
may,  in  its  discretion,  either  take  to  itself  the  cognizance  of  the 
complaint  and  do  justice  between  its  officers  and  the  parties 
aggrieved,  or  it  may  permit  the  latter  to  bring  a  suit  at  law  for 
the  alleged  injury:  Aston  v.  Heron,  2  My.  &  K.  890.  And  in 
cases  of  this  description  it  is  more  in  accordance  with  the  spirit 
of  our  institutions  to  permit  the  parties  complaining  to  proceed 
at  law,  where  they  may  have  the  benefit  of  a  jury  trial,  than  to 
attempt  to  settle  their  rights  by  a  reference  to  a  master. 

It  is  not  necessary  in  any  case  for  the  receiver  to  put  himaelf 
in  a  situation  where  he  is  not  entitled  to  the  full  protection  of 
this  court;  as  he  is  under  no  obligation  to  attempt  to  take  prop- 
erty out  of  the  possession  of  a  third  person,  or  even  out  of  the 
possession  of  the  defendant  himself  by  force,  and  without  an  ex- 
press order  of  the  court  directing  him  to  do  so.  The  proper  course, 
as  this  court  has  repeatedly  decided,  where  the  defendant  Is 
directed  to  deliver  over  his  property  to  the  receiver  under  the 
direction  of  a  master,  is  for  the  receiver,  or  the  party,  who 
wishes  for  an  actual  delivery  of  t£e  property  in  addition  to  the 
legal  assignment  thereof,  to  call  upon  the  master  to  decide,  upon 
the  examination  of  the  defendant,  and  on  the  evidence  before 
him,  what  prox>erty  legally  or  equitably  belonging  to  the  defend- 
ant, and  to  which  the  receiver  is  entitled  under  the  order  of  the 
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court,  is  in  the  poBsession  of  the  defendant  or  under  his  power 
and  control.  And  it  is  the  duly  of  the  master  to  direct  the  de- 
fendant to  deliyer  oyer  to  the  receiyer  the  actual  possession  of 
all  such  property,  in  such  manner  and  within  such  time  as  the 
master  may  think  reasonable.  Where  such  a  direction  is  given, 
the  defendant,  if  he  is  dissatisfied  with  the  decision  of  the  master, 
must  apply  to  the  court  to  review  the  same,  or  he  will  be  com- 
pelled by  process  of  contempt  to  comply  with  that  decision. 
And  if  the  property  is  in  the  possession  of  a  third  person  who 
claims  the  right  to  retain  it,  the  receiver  must  either  proceed  by 
suit,  in  the  ordinary  way,  to  try  his  right  to  it,  or  the  com- 
plainant should  make  such  third  person  a  party  to  the  suit,  and 
apply  to  have  the  receivership  extended  to  the  property  in  his 
hands;  so  that  an  order  for  the  delivery  of  the  property  may  be 
made  which  will  be  binding  upon  him,  and  which  may  be  en- 
forced by  process  of  contempt,  if  it  is  not  obeyed.  Where  the 
property  is  legally  and  properly  in  the  possession  of  the  receiver, 
it  is  the  duty  of  the  court  to  protect  that  possession,  not  only 
against  acts  of  violence,  but  also  against  suits  at  law;  so  that  a 
third  person,  claiming  the  same,  may  be  compelled  to  come  in 
and  ask  to  be  examined  j:>ro  interesae  silo,  if  he  wishes  to  test  the 
justice  of  such  claim.  But  where  the  property  is  in  the  posses- 
sion of  a  third  person,  tmder  a  claim  of  title,  the  court  will  not 
protect  the  officer  who  attempts,  by  violence,  to  obtain  posses- 
sion, any  farther  than  the  law  will  protect  him;  his  right  to  take 
possession  of  prox>erty  of  which  he  has  been  appointed  receiver, 
being  unquestioned. 

The  only  difficulty  in  the  order  of  the  vice-chancellor,  in  the 
present  case,  therefore,  arises  from  the  fact  that  the  one  thou- 
eand  dollars  had  been  paid  into  this  court  to  abide  its  decision; 
and  that  the  order  permits  the  suit  at  law  to  be  brought  gener- 
ally, for  the  whole  aUeged  injury,  without  making  any  provision 
for  the  disposition  of  that  money,  in  the  event  of  a  decision  one 
way  or  the  other.  The  order  should  have  directed  that,  in  the 
event  of  a  recovery  against  the  receiver,  the  money  paid  into 
court,  under  the  agreement,  should  be  applied  in  part  payment 
of  the  damages  recovered  for  the  alleged  injury  in  taking  forcible 
possession  of  the  property  of  the  petitioners  and  retaining  it  until 
that  sum  was  paid  into  court.  The  petitioners  should  also  have 
been  required  to  stipulate  to  abicle  the  result  of  their  suit  at  law 
against  the  receiver;  and  fhr.  i       f-  ilpd  to  recover,  on  the 

ground  that  the  transfer  ol  "Hem  was  fraudulent 

as  against  the  creditors  of  Bi  AiMpurt  should  be 
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WiLWQBTBy  Ohancellor.  There  is  certainly  room  for  doubt  in 
this  case,  whether  the  defendant  Browning  had  not  some  interest 
in  the  store  of  goods.  And  if  the  receiyer  had  taken  possession 
thereof  under  the  express  directions  of  the  court,  or  if  the  master 
had  decided  that  the  goods  were  in  the  possession  and  under 
the  power  and  control  of  the  defendant,  and  had  directed  him 
to  deliver  the  possession  thereof  to  the  receiver,  this  court  ought 
to  have  assumed  the  exclusive  jurisdiction  over  the  subject  of 
complaint,  instead  of  sufiTering  its  ofiScer  to  be  harassed  in  a 
suit  at  law  for  obeying  its  order:  2  Story's  Eq.  176,  sec.  891« 
But  as  I  understand  the  case,  the  validity  of  the  order  appoint- 
ing the  receiver  is  not  in  controversy  here,  nor  is  his  right  to 
take  the  properly  of  the  defendant  Browning,  as  such  receiver, 
intended  to  be  questioned.  The  petitioners,  on  the  contrary, 
claim  that  the  receiver,  without  any  direction  to  that  effect  froni 
the  coiurt,  has  forcibly  taken  goods  which  belonged  to  them  ex* 
dusively,  out  of  their  possession,  under  the  pretense  that  such 
goods  were  the  properly  of  the  defendant  Browning.  Where 
the  authority  of  the  court  or  the  construction  of  its  order  is  not 
in  question,  but  the  complaint  is  made  against  the  misconduct 
of  its  officer,  acting  under  color  of  authority  merely,  this  court 
may,  in  its  discretion,  either  take  to  itself  the  cognizance  of  the 
complaint  and  do  justice  between  its  officers  and  the  xMuides 
aggrieved,  or  it  may  permit  the  latter  to  bring  a  suit  at  law  for 
the  alleged  injury:  Aston  v.  Heron,  2  My.  &  K.  890.  And  in 
cases  of  this  description  it  is  more  in  accordance  with  the  spirit 
of  our  institutions  to  permit  the  parties  complaining  to  proceed 
at  law,  where  they  may  have  the  benefit  of  a  jury  trial,  than  to 
attempt  to  settle  their  rights  by  a  reference  to  a  master. 

It  is  not  necessary  in  any  case  for  the  receiver  to  put  hiTnaAlf 
in  a  situation  where  he  is  not  entitled  to  the  full  protection  of 
this  court;  as  he  is  tmder  no  obligation  to  attempt  to  take  prop- 
erty out  of  the  possession  of  a  third  person,  or  even  out  of  the 
possession  of  the  defendant  himself  by  force,  and  without  an  ex- 
press order  of  the  court  directing  him  to  do  so.  The  proper  course, 
as  this  court  has  repeatedly  decided,  where  the  defendant  is 
directed  to  deliver  over  his  property  to  the  receiver  under  the 
direction  of  a  master,  is  for  the  receiver,  or  the  party,  who 
wishes  for  an  actual  delivery  of  tEe  property  in  addition  to  the 
legal  assignment  thereof,  to  call  upon  the  master  to  decide,  upon 
the  examination  of  the  defendant,  and  on  the  evidence  before 
him,  what  prox>erty  legally  or  equitably  belonging  to  the  defend- 
ant, and  to  which  the  receiver  is  entitled  under  the  order  of  the 
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cotixt,  is  in  the  poBsession  of  the  defendant  or  under  his  power 
and  control.    And  it  is  the  duly  of  the  master  to  direct  the  de- 
fendant to  deliver  over  to  the  receiver  the  aotaal  possession  of 
all  Bxich  property,  in  such  manner  and  within  such  time  as  the 
TnagtflT  may  think  reasonable.    Where  such  a  direction  is  given, 
the  defendant,  if  he  is  dissatisfied  with  the  decision  of  the  master, 
most  apply  to  the  court  to  review  the  same,  or  he  will  be  com- 
pelled by  process  of  contempt  to  comply  with  that  decision. 
And  if  the  property  is  in  the  possession  of  a  third  person  who 
daims  the  right  to  retain  it,  the  receiver  must  either  proceed  by 
suit,  in  the  ordinaiy  way,  to  try  his  right  to  it,  or  the  com- 
plainant should  make  such  third  person  a  party  to  the  suit,  and 
apply  to  have  the  receivership  extended  to  the  property  in  his 
hands;  so  that  an  order  for  the  delivery  of  the  property  may  be 
made  which  will  be  binding  upon  him,  and  which  may  be  en- 
forced by  process  of  contempt,  if  it  is  not  obeyed.    Where  the 
property  is  legally  and  properly  in  the  possession  of  the  receiver, 
it  is  the  duty  of  the  court  to  protect  that  possession,  not  only 
against  acts  of  violence,  but  also  against  suits  at  law;  so  that  a 
third  person,  claiming  the  same,  may  be  compelled  to  come  in 
and  ask  to  be  examined  j:>ro  irUeresse  8iu),  if  he  wishes  to  test  the 
justice  of  such  claim.    But  where  the  property  is  in  the  posses- 
sion of  a  third  person,  under  a  claim  of  title,  the  court  will  not 
protect  the  officer  who  attempts,  by  violence,  to  obtain  posses- 
sion, any  farther  than  the  law  will  protect  him;  his  right  to  take 
possession  of  property  of  which  he  has  been  appointed  receiver, 
being  unquestioned. 

The  only  difficulty  in  the  order  of  the  vice-chancellor,  in  the 
present  case,  therefore,  arises  from  the  fact  that  the  one  thou- 
sand dollars  had  been  paid  into  this  court  to  abide  its  decision; 
and  that  the  order  permits  the  suit  at  law  to  be  brought  gener- 
ally, for  the  whole  alleged  injury,  without  making  any  provision 
for  the  disposition  of  that  money,  in  the  event  of  a  decision  one 
way  or  the  other.  The  order  should  have  directed  that,  in  the 
event  of  a  recovery  against  the  receiver,  the  money  paid  into 
court,  under  the  agreement,  should  be  applied  in  part  payment 
of  the  damages  recovered  for  the  alleged  injtuy  in  taking  forcible 
possession  of  the  property  of  the  x>etitioners  and  retaining  it  until 
that  sum  was  paid  into  court.  The  petitioners  should  also  have 
been  required  to  stipulate  to  abide  the  result  of  their  suit  at  law 
against  the  receiver;  and  that  if  they  failed  to  recover,  on  the 
ground  that  the  transfer  of  the  property  to  them  was  fraudulent 
asagainstthecreditorsof  Browning,  the  fund  in  court  should  be 
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delivered  over  to  the  receiTer,  as  the  property  of  the  defendant 
BrowBixig,  for  the  purposes  of  the  suit  in  this  court 

With  this  modification  the  order  must  be  affirmed,  withotit 
costs  to  either  partj  on  the  appeal;  and  the  proceedings  axe  to 
be  remitted  to  the  Yice-chancellor. 


RscsxvxBS. — ^The  principal  caM  is  cited  in  Taylor y,  A&antictle,  M*  EU  Oo^ 
57  How.  Pr.  15,  to  the  point,  that  the  court  appointing  a  receiver  has 
plenary  jurisdiction  over  him  while  acting  under  its  authority.  So  in  Camp 
V.  Barry,  4Hnn,  376;  S.  C,  6  K.  Y.  Sup.  Ct.  (T.  &  C),  624,  to  the  point,  that 
the  court  will  grant  or  refuse  protection  to  a  receiver,  in  its  diflcretioo.  So 
that  the  reoeiver'a  poeseasion  is  under  the  oontrol  of  the  court:  Dam»  v.  Qra§t 

16  WaU.  218;  Fotier^r.  ToufMkmd,  2  Abb.  (N.  Gas.),  44;  S.  C,  68N.  Y.  206. 
He  can  not  be  sued  without  permission  of  the  court,  so  far  as  lus  aoti  are 
within  the  authority  conferred  by  the  court:  HubheU  v.  Dana^  9  How.  Pr. 
425;  Rogers  v.  Wheder,  43  K.  Y.  604.  The  same  principle  applies  to  a 
referee:  Higgpu  ▼.  Wright,  43  Barb.  46S.  Where  a  receiver  is  guilty  of  neg- 
ligence, the  remedy  is  by  an  application  to  the  court:  Kain  v.  Smith,  80  N.  Y. 
469.  Where  a  receiver  is  charged  with  misconduct  while  acting  under  color 
of  authority  merely,  the  court  may  take  cognizance  of  the  matter  by  motion 
or  otherwise,  and  administer  justice:  Devendorf  v.  Dickin$on,  21  How.  Pr. 
276.  But  it  is  not  bound  to  do  so:  Mackay  v.  Bracks,  0  Paige's  Ch.  439. 
And  where  the  receiver  has  seized  property  not  embraced  in  the  order  he  will 
be  liable  as  a  trespasser:  ffilU  v.  Parker,  111  Mass.  511.  To  get  posasesion 
of  property  held  by  a  third  person  claiming  title,  the  receiver  must  cause 
him  to  be  made  a  party,  or  must  sue  him  in  the  ordinary  course  of  the  law: 
Davis  V.  Oray,  16  Wall.  218;  Bowery  Savwgs  Bank  v.  Richards,  3  Hnn,  309; 
S.  C,  6  N.  Y.  Sup.  Ot.  (T.  &  C),  62.  A  party  is  not  liable  to  be  punished 
for  contempt  in  not  delivering  property  to  the  receiver,  until  he  haa  received 
orders  through  the  master  for  its  delivery:  McKdsey  v.  Lewis,  3  Abb.  (N. 
S.)  63.  The  receiver  may,  however,  call  upon  the  master  to  direct  a  delivery 
of  possession:  Iddings  v.  Bruen,  4  Sandf.  Ch.  425.  The  court  may  direct  an 
action  in  the  name  of  a  receiver  to  try  the  right  to  property:  DomuUjfy.  Wed, 

17  Hun,  567.  In  all  the  foregoing  caaes,  Parkerv.  ^rotomiij^  is  relied  upon  as 
an  authority.    It  is  cited  also  in  Robinson  v.  Mcintosh,  3  E.  D.  Smith,  233. 


Reed  v.  Emeby. 

[8  Pazox*8  Ohahoxbt,  417.] 

A88IONMENT  roB  BxyETiT  OF  Cbsditobs  TO  Known  Insoltkht  as  ftlMlignniT 
is  prima  facie  but  not  conclusive  evidence  of  a  fraudulent  intent,  not- 
withstanding a  general  denial  of  fraud  in  the  answer  to  a  bfll  filed  by 
creditors  of  the  assignor,  and  a  receiver  of  the  property  wQl  be  appoiated. 

P&isuiimoN  or  F&aitd  in  AssiaNMKMT  to  an  Insoltert  mat  bs  Bbbot- 
TED  by  circumatanoea,  as  by  showing  consent  of  creditofa. 

Appligatiok  for  dissolution  of  an  injunction,  and  croes-apidioa- 
tion  for  the  appointment  of  a  receiver.  The  injunction  i?ma  oiig- 
inaUy  granted  on  a  creditors'  bill,  filed  1)7  crediix>rB  of  Eimei-f,  cb»* 
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feodanty  to  reach  his  property  which  he  had  assigned  to  his  co- 
defendant,  Dodge,  for  the  b^iefit  of  his  creditors.  The  ground 
upon  which  the  bill  was  filed  and  the  injunction  issued,  was  that 
the  assignment  was  fraudulent,  the  assignee  being  notoriously  in- 
aolyent.  The  answer  denied  the  fraud,  and  the  assignee  then 
moved  to  dissolYe  the  injunction. 

0,  ffCcnner^  for  the  comphiinants. 

8,  J*  WHkin^  lot  the  defendant  Dodge. 

Walwobih,  Chancellor.  Without  adverting  to  the  other  cir- 
cumstances of  fraud,  stated  in  the  bill,  and  not  denied  by  the 
answer,  I  think  the  assignment  of  the  property  to  an  assignee 
who  was  known  to  be  insolyent,  is  at  least  prima  facie  evidence 
of  an  intent  to  defraud  the  creditors  of  the  assignor,  notwith- 
standing the  general  denial  of  fraud  in  the  answer.  It  is  not 
condusiYe;  and  therefore  a  replication  to  the  answer  must  be 
filed  to  enable  the  assignee  to  prove  that  circumstances  existed 
to  rebut  the  presumption  of  fraud,  in  assigning  the  property  to 
\n  individual  who  was  known  to  be  irresponsible.  Where  the 
teveral  creditors  interested  in  the  assigned  property  are  con- 
sulted, and  consent  to  the  assignment  to  a  particular  individual, 
such  consent  would  rebut  the  presumption  that  there  was  any 
intention  to  commit  a  fraud,  although  the  assignee  was  known  to 
be  destitute  of  property,  as  the  creditors  would  have  the  right 
to  repose  themselves  upon  his  honesty  only.  But  where  the 
failing  debtor  is  permitted  by  the  law  to  select  his  own  assignee, 
without  consulting  his  creditors  and  obtaining  their  consent,  it 
is  his  duty,  as  an  honest  man,  to  select  one  whose  circum- 
stances, as  to  property,  are  such  as  to  afford  a  reasonable  assur- 
ance to  the  creditors  that  the  fund  will  be  safe  in  his  hands. 
And  if  the  debtor,  in  such  a  case,  selects  one  who  is  known  to 
be  insolvent,  it  is  a  fraud  upon  the  rights  of  the  creditors,  and 
evidences  an  intention  to  place  his  property  beyond  their  reach: 
or  in  the  language  of  the  statute,  to  delay  or  hinder  them  in  the 
collection  of  their  debts. 

As  the  pleadings  show  a  prima  fade  case  of  fraud,  and  the 
answer  shows  no  good  reason  for  the  selection  of  an  assignee 
who  was  notoriously  insolvent,  the  motion  to  dissolve  the  in- 
jimction  must  be  denied,  with  costs.  And  the  motion  on  the 
part  of  the  complainants,  for  the  appointment  of  a  receiver,  as 
well  of  the  assigned  property,  or  the  proceeds  thereof,  as  of  any 
other  property  now  in  the  hands  of  the  defendant  Emexy,  must 
be  granted. 
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AmiBmmn  to  Ijnm/nan  AmoviB,  reoeiver  appointed  in  oaae  of:  8e» 
Boffffortif  T.  PiUmam^  19  Am.  Dee.  434.  That  an  aedgament  to  one  known 
to  be  iniolTHit  i»  prima  fade  fnndnlent  ie  a  point  to  wfaioh  Seed  ▼•  Bmerg  is 
cited  in  CpmmA  ▼.  Migwkk^  1  Barb.  214,  follofwing  the  oaae;  Oram  ▼.  MM^ 
eO,  1  Saudi  Oh.  284;  Obrria  ▼.  JJor^  2  Id.  866; /acyer  v.  ii%,  7  Bob.  !»& 
But  the  ineolvenegr  nrast  be  known  to  the  aidgDor:  Brmenlmg  ▼.  ffmi^  ^ 
Bvbb  86;  Jaegetr.  KeOif,  7  Bob.  688. 


Jsinffmos  i;.  Wbbsxbb. 

[8  PAniTs  Oaiaoaar.  nt.] 

SV'Omr  nr  Bqurt  UNDin  Nxw  Yobx  Rxvzsxd  Szatdtb  ii  gpyetned  by  the 
nme  prindplee  as  at  law. 

BMt»aww  ov  Claim  von  Uiruaununa)  Vamaowb  for  breach  of  an  agreement 
In  no  way  oonneoted  with  the  mortgnge  debt,  anch  demand  not  being  a 
proper  anbjeot  of  ■et-<^at  law,  oan  not  be  allowed  in  a  suit  In  mqpUby  to 
f oreoloee  a  mortgage,  where  there  is  no  peoaliar  equity  to  take  the  eaae 
oat  of  the  general  role,  and  an  allegatimi  that  the  oomplainant  haa  pot 
aomeof  hie  property  oat  of  hia  handa  and  ia  threatening  to  do  ao  with  the 
raat,  ia  not  aoiBeient  to  raiae  anch  an  equity. 

CtooaB-ULL  18  U»OTC»8aABT  TO  SsT  UP  A  DEnNSB  OF  SsT-ow  to  a  bm  nnder 
the  New  York  revised  atatatea;  bnt  the  defenae  ahoold  be  made  by  answer, 
imleaa  a  diaoovery  is  neoeaaary  to  make  anoh  defenae  available,  or  vnleaa 
for  aome  other  reaaon  it  oan  not  be  taken  advantage  of  by  plea  or  anawer. 

Baohowr  Exgexdxno  Coiiflaikakt*8  Ducavd  may  be  aet  np  in  the  anawer  to 
a  bill  under  the  New  York  reviaed  atatutee,  and  a  decree  may  be  mado 
for  any  balanoe  found  due  the  defendant. 

Appkal  from  a  decree  of  the  Yioe-chancellor  dismiasingy  on 
demurrer,  the  appellant's  cross-bill  'with  costs.  The  original 
suit  was  brought  to  foreclose  a  mortgage,  and  the  defendant, 
now  appellant,  filed  his  cross-bill  for  the  purpose  of  setting  off 
against  the  mortgage  debt,  a  claim  for  damages  for  breach  of  an 
agreement  entered  into  by  the  respondent  with  one  Stone  to 
keep  in  repair  a  dam  appertaining  to  certain  mills  owned  by 
Stone,  which  had  since  been  purchased  by  the  appellant,  to 
whom  Stone  had  also  assigned  his  uiterest  in  said  agreement 
The  breaches  were  set  out,  an  account  of  the  damages  was 
prayed,  and  a  set-off  thereof  against  the  mortgage  debt,  together 
with  a  decree  for  any  balance  found  due  the  appellant. 

VxncerU  MaUhews,  for  the  appellant. 

AsUey  Sampson^  for  the  respondent. 

Walwobth,  Chancellor.  The  demurrer  in  this  case  proceeds 
upon  the  ground  that  the  complainant  has  a  remedy  at  law  to 
recoYcr  his  damages,  if  he  is  entitled  to  any,  for  flie  breaches  of 
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the  alleged  agreement;  and  that  he  has  no  equity  to  set  off  nn- 
liquidated  damageBy  arising  from  sncli  an  agreement,  against 
the  amount  due  on  the  bond  and  mortgage  to  Welister;  and 
also  upon  the  further  ground  that  if  an  offset  was  allowable  in 
such  a  case,  it  was  suiBcient  to  set  up  that  defense  in  the  an- 
swer to  the  original  bill.  The  demurrer  appears  to  be  well 
taken  upon  both  of  these  grounds.  The  claim  of  the  complain- 
ant Jennings,  independent  of  the  question  of  set-off,  appears  to 
be  a  mere  claim  for  unliquidated  damages;  for  an  alleged  breach 
of  the  agreement,  with  Stone,  to  make  all  necessary  repairs 
upon  the  dam,  for  the  benefit  of  the  mills  and  macliinery  of 
both.  There  is  not  sufficient  stated  in  the  bill  to  show  that  the 
agreement  was  under  seal,  and  was  a  charge  upon  the  mills 
which  were  owned  by  Webster  at  the  time  such  agreement  was 
made.  Neither  does  that  fact  appear  to  be  matieriaT  in  thiscase; 
as  Webster  might  still  be  personally  liable  to  Stone  or  his 
assignee  upon  his  covenant,  even  if  it  was  a  covenant  running 
with  the  premises  or  mills  then  owned  by  him,  and  was  duly  re- 
corded so  as  to  make  it  a  binding  charge  upon  those  mills  in 
the  hands  of  the  subsequent  purchasers  thereof:  JfiOa  y.  Auriol^ 
1  H.  Bl.  483;  S.  0.,  4  T.  B.  94;  Fitiher  ▼.  Ameers,  1  BrownL 
20;  Bachelor  y.  Oage,  Gro.  Oar.  188;  Barnard  y.  OodacaU,  Oro. 
Jac.  808. 

It  is  perfectly  clear,  however,  that  an  unliquidated  demand^ 
in  no  way  connected  with  the  mortgage  debt  for  the  recovery 
and  satisfaction  of  which  a  bill  of  foreclosure  is  filed  in  this 
court,  which  demand  is  not  a  proper  subject  of  ofbei  at  law, 
can  not  be  otbet  against  the  mortgage  debt  in  this  court;  un- 
less there  is  some  peculiar  equiiy  in  the  case  to  take  it  out  of  the 
general  rule.  For  upon  a  mere  question  of  offset  under  the 
provisions  of  the  revised  statutes,  the  principles  of  this  court 
and  of  courts  of  law  are  the  same:  Eolden  v.  Oilbert,  7  Paige, 
211.  And  the  demand  set  up  in  the  appellant's  bill,  in  this 
case,  is  one  which  could  not  have  been  offset  in  a  court  of  law 
in  a  suit  brought  against  him  on  the  bond  given  with  the 
mortgage  to  the  respondent.  But  an  attempt  is  made  in  the  bill 
to  take  this  case  out  of  the  general  rule,  by  an  allegation  that 
the  respondent  has  parted  with  some  of  his  property,  and 
threatens  to  put  the  rest  of  it  out  of  his  hands,  so  as  to  deprive 
the  appellant  of  the  power  of  collecting  anything  of  him. 
This  is  not  equivalent  to  a  charge  of  insolvency;  and  is  not  suffi- 
cient to  draw  the  investigation  of  an  unliquidated  claim  into  this 
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«oiirt,  as  a  aei-off,  in  a  case  in  which  this  court  would  not  ofher- 
wiae  ha^e  the  right  to  decree  a  set-off. 

Again;  if  this  was  a  proper  case  for  a  set-off  under  the  pro* 
Tisions  of  the  revised  statutes,  as  a  liquidated  demand  whioh 
eould  have  been  set  off  in  a  suit  at  law,  the  decree  of  the  court 
below  must  still  be  aflbmed.  A  croes-bill  is  not  neoeflaazy  or 
Xitoper  in  such  a  case;  unless  it  appears  that  a  disoovezy  is  re- 
quired to  enable  the  defendant  in  the  original  suit  to  avaiL  him- 
self of  that  defense;  or  that  for  some  other  reason  he  could  not 
obtain  the  set-off  in  that  suit  by  plea  or  answer  merely.  The 
opinion  intimated  by  Chancellor  Sandford,  in  2Wmp  y.  Hdighi^ 
Hopk.  270,  that  a  cross-bill  might  be  necessary,  is  not  entitled 
to  the  force  of  a  judicial  decision,  and  was  not  called  for  by  the 
case  before  him;  nor  does  it  appear  to  be  founded  upon  any  ad- 
judged case.  A  cross-bill  might  perhaps  have  been  necessary, 
previous  to  the  reyised  statutes,  where  the  defendant  in  the 
original  suit,  as  in  this  case,  claimed  an  offset  of  a  greater  sum 
thim  the  amount  due  to  the  complainant  in  that  suit.  But  ia 
cases  arising  under  the  revised  statutes  there  is  an  express  pro- 
vision that  set-offii  in  this  court  shall  be  allowed  in  the  same 
manner,  and  with  the  like  effect,  as  in  actions  at  law:  2  B.  S. 
174,  sec.  40.  Under  this  statutory  provision  the  court  would 
have  no  difficuliy  in  making  a  decree  against  the  complainant, 
for  any  balance  which  might  be  found  due  from  him  to  the  de- 
fendant, upon  the  demands  set  up  in  the  plea  or  answer  of  the 
latter;  in  the  same  manner  that  a  court  of  law  is  authorized  to 
render  judgment  against  the  plaintiff,  for  the  balance  found  due 
from  him  in  analogous  cases. 

Upon  the  grounds,  therefore,  that  there  is  no  equity  in  this 
cross-bill  to  authorize  a  set-off  in  a  case  not  provided  for  by  the 
revised  statutes,  and  that  if  it  was  a  case  within  the  provisions 
of  those  statutes  it  was  sufficient  to  set  up  the  defense  by  plea 
or  answer,  and  that  no  cross-bill  was  necessary  or  proper,  the 
demurrer  was  properly  allowed  by  the  vice-chancellor.  The  de- 
cree appealed  from  must  therefore  be  affirmed  with  costs. 

Sbt-otv  in  Equitt:  See  Chandler  v.  Drew,  26  Am.  Deo.  704,  aod  the  note 
chereto  referring  to  previoue  deoiuona,  and  notes  on  that  mbjeot  in  this 
series.  See  also  Chapman  v.  BcberUon^  31  Id.  264;  and  ^icii<ti^  v.  Ridte^  32 
Id.  699,  and  notes. 

Sbt-otv  or  Unuqitxdatsd  Damaobs  generally  not  allowable  at  law  or  in 
equity:  See  Ooffel  v.  Jacohy,  9  Am.  Deo.  339;  JAmngeitm  v.  Zivin^tCoit,  8  U. 
662;  Duncan  v.  Lyon,  Id.  513;  ChrieUan  ▼.  Miller,  23  Id.  251;  Dugan  v.  Chrf 
ton,  31  Id.  727.  To  the  same  effeot  is  BawB(m*9  AdtnCr  v.  Cagkmd,  2  Ssadi 
Ch.  262,  oiting  the  principal 
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rs  Paios's  Oramcbbt,  bob.] 

▼sn>n  IiTDUOMD  TO  But  Lots  ut  PsosPEcnvB  Towir  at  BzoBBixAirr  Ttaxm 
hf  the  enhnntion,  by  the  proprieton  of  the  town-site,  of  a  mep  of  tiie 
proposed  town  reprosentiqg  that  adock  will  be  ereoted  near  the praiiilns» 
and  hy  verbal  asmiranoeB  by  the  proprietors  that  the  dock  will  be  ooo* 
stracted,  the  town  laid  ont  and  boilt  up,  the  streets  opened  and  Improred* 
etc.,  will  be  relieved  in  equity  from  the  payment  of  the  residue  of  the 
purchase  moniey,  where  the  proprietors  abandon  the  intention  of  w"»Jf<«g 
the  promised  improvements  and  the  town  never  comes  into  existence,  so 
that  the  value  of  the  lots  is  depreciated  to  one  sixteenth  of  the  pnrohaee 
price,  one  fourth  of  which  has  already  been  paid. 

Afpsal  from  a  decree  of  the  ^ice-chancellor.  The  complain- 
ant filed  hia  bill  to  restrain  the  collection  of  a  bond  and  mortgage 
giTen  by  him  to  the  defendants,  and  to  have  the  same  delivered 
up  and  canceled.  The  grounds  of  suit  appear  from  the  opinion. 
Demurrer  to  the  bill  sustained  by  the  vice-chancellor,  and  the 
complainant  appealed. 

T.  W.  derke,  for  the  appellant. 

«7.  H.  Magher,  for  the  respondent  Salmon. 

Walwobth,  Chancellor.  As  the  respondent  has  not  thought 
proper  to  answer  the  allegations  in  this  bill,  everything  stated 
therein  which  goes  to  show  that  the  complainant  has  a  claim  to 
relief  of  any  kind,  in  this  court,  must  be  taken  as  true.  From 
those  statements,  it  appears  that  during  the  prevalence  of  the 
speculating  mania,  which  recently  afflicted  so  many  of  the  cit- 
izens not  only  of  this  state  but  of  the  whole  union,  the  com- 
plainant was  induced  to  purchase  of  the  defendants,  Salmon 
and  Simonson,  three  small  lots  in  a  lithographic  village  to  be 
located  upon  Staten  Island,  at  the  price  of  sixteen  hundred  dolr 
lars;  which  lots  are  now  of  no  value  except  for  the  purpose  of 
pasturage,  and  are  not  worth  more  than  one  sixteenth  of  the  sum 
he  agreed  to  pay  for  them.  One  fourth  of  the  purchase  mon^ 
was  paid  down  by  the  complainant,  and  the  bond  and  mortgage 
in  question  were  given  by  him,  to  Salmon  and  Simonson,  to  se- 
cure the  payment  of  the  residue  of  the  sixteen  hundred  dollars, 
with  interest  thereon.  The  biU  further  states,  that  Salmon  and 
Simonson  exhibited  a  lithographic  map  of  the  future  village;  on 
which  map  it  was  stated  that  a  dock  would  be  made  upon  apart 
of  the  pKoperty,  in  the  inmiediate  vidnily  of  the  lots  sold  to  the 
complainant;  which  statement  on  the  map  was  made  for  the  pur- 
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pose  of  enhancing  the  value  of  the  property;  and  that  in  the 
negotiation  of  the  sale  between  them  and  the  complainant  siich 
map  was  referred  to  as  a  constitiient  part  of  the  contract,  and 
aa  explanatory  of  the  intentions  of  the  yendors  in  relation  to 
the  property.  The  bill  also  states,  that  in  order  to  persuade  the 
complainant  to  make  the  purchase  they  promised  and  assured 
him  that  the  tract  of  land  which  was  to  be  the  site  of  the  Tillage, 
and  of  which  the  lots  sold  to  him  formed  a  part,  should  be  laid 
out  into  lots;  that  the  streets  should  be  opened  and  filled  up  or 
graded  without  delay;  that  buildings  should  be  erected,  and  the 
dock  constructed,  etc.  It  is  also  alleged,  that  in  making  the  con- 
tract for  the  purchase  of  his  three  lots  the  coinplainant  relied  en- 
tirely upon  those  representations  of  Salmon  and  Simonson,  and 
other  representations  of  theirs  that  the  consideration  which  he 
agreed  to  pay  was  a  just  and  proper  consideration  for  the  benefits 
which  thereby  purported  to  be  secured  to  him  as  the  purchaser. 
It  is  hardly  necessary  to  add  that  the  bill  likewise  shows  that  the 
contemplated  tillage  has  not  come  into  existence;  that  no  dock 
has  ever  been  built,  nor  have  any  other  improvements  been  made 
in  this  embryo  Tillage  which  is  still  in  le  sein  du  temps;  and  that 
Salmon  and  Simonson  haTC  abandoned  the  intention  of  building 
the  dock,  or  of  making  any  of  the  other  contemplated  improTe- 
ments  upon  the  property. 

The  question  presented  for  the  consideration  of  the  court  upon 
this  bill  certainly  is  not  without  its  difficulties.  It  can  not  be 
fudd  to  be  a  case  of  original  fraud;  as  the  bill  does  not  state 
that  the  assurances  and  promises  of  the  Tenders,  as  to  the  build- 
ing of  the  dock  and  the  laying  out  and  opening  of  the  streets, 
etc. ,  were  not  made  in  good  faith  at  the  time  these  lots  were  sold* 
But  if  they  haTe  since  found  it  would  not  be  for  their  interest 
to  lay  out  and  improTe  the  contemplated  Tillage,  and  to  build 
the  dock,  in  conformity  with  the  promises  and  assurances  which 
they  held  out  to  the  complainant  to  induce  him  to  giTC  this  ex- 
traTagant  price  for  some  of  the  Tillage  lots,  it  certainly  does 
appear  to  be  inconsistent  with  the  principles  of  equity,  as  well 
as  of  sound  morality,  that  they  should  now  compel  him  to  pay 
this  bond  and  mortgage,  after  he  has  already  paid  four  times  as 
much  as  the  lots  are  actually  worth  if  those  contemplated  im- 
proTements  should  not  be  made. 

The  case  of  DaneUon  t.  Weakley,  3  Yerg.  178,  decided  in  our 
sister  state  of  Tennessee,  in  1832,  in  which  the  opinion  of  the 
court  was  deliTered  by  Chief  Justice  Catron,  now  one  of  the 
Judges  of  the  supreme  court  of  the  United  States,  appears  to  be 
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mn  anihoriiy  directly  in  fuTor  of  sustaining  the  complainant's 
bill  in  the  present  case.  There,  the  owners  of  the  site  of  a 
prospectiTe  town  sold  the  lots  therein  at  public  auction;  and,  in 
the  language  of  the  bill  in  that  case,  one  of  their  agents  at  the 
sale,  in  a  speech  to  those  who  were  present,  ''  portrayed  the 
future  gloiy  of  the  place  in  such  poetic  strains  that  the  com- 
plainant  was  transported."  The  lots  were  sold  on  a  credit  of 
one,  two,  and  three  years,  and  the  agent,  as  the  proof  in  the 
oause  showed,  just  b^ore  the  sale  commenced,  promised  and  as- 
sured the  bidders  that  the  owners  of  the  town  plat  would  make 
a  canal  and  basin  and  locks  connecting  the  contemplated  town 
with  the  Tennessee  riyer;  the  location  of  which  canal  and  basin 
was  marked  upon  the  town  plat  exhibited  at  the  sale;  and  the 
benefit  which  the  town  would  derive  from  the  same  was  urged 
upon  the  bidders  by  the  auctioneer,  as  enhancing  the  value  of 
the  property.  Lots  to  the  amount  of  one  hundred  and  forty 
thousand  dollars  were  sold,  and  the  complainant  Donelsou  pur- 
chased ten  lots,  for  which  he  bid  about  six  thousand  dollars. 
He  gave  his  notes  for  the  purchase  money,  payable  in  three  an- 
nual instaUments,  as  specified  in  the  terms  of  sale,  and  took  a 
bond  for  a  deed  of  the  lots  when  the  last  installment  should  be 
paid.  There  was  no  doubt  that  at  the  time  of  the  sale  it  was 
the  intention  of  the  vendors  to  go  on  in  good  faith  and  make  the 
improvements.  But  it  was  denied,  in  the  answers  of  the  de- 
fendants, that  the  making  of  the  contemplated  improvement 
formed  any  part  of  the  agreement;  or  that  any  time  was  fixed 
for  the  completion  of  the  canal  and  basin,  which  they  expected 
to  make  out  of  the  moneys  to  be  raised  from  the  purchasers  at 
the  sale.  And  nothing  was  said  on  that  subject  in  the  writings 
which  were  executed  between  them  and  the  purchasers.  The 
agents  of  the  vendors  commenced  the  canal  and  basin,  and  ex- 
pended about  ten  thousand  dollars  thereon.  And  they  did  not 
abandon  it  until  it  had  become  apparent  that  the  town  would 
never  be  settled,  and  the  canal  of  no  use;  as  the  lots  were  then 
of  no  value  as  town  property.  The  court,  however,  decided 
that  the  purchase  having  been  made  upon  the  faith  of  the  repre- 
aentations  made  at  the  sale,  and  the  vendors  not  having  gone  on 
and  completed  the  contemplated  improvements  within  a  reason- 
able time  thereafter,  the  complainant  was  entitled  to  be  released 
from  the  contract  and  to  have  his  notes  canceled. 

Upon  the  authority  of  that  case,  and  on  the  equity  arising 
from  the  several  matters  stated  in  this  bill,  I  shaU  reverse  the 
decision  of  the  court  below,  and  overrule  the  demurrer  with 
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oo«ti.  Bat  I  eqmM  no  opixdon  as  to  the  natoxe  or  extent  of 
tbe  relief  wbidh  the  oomplainant  will  be  entitled  to  if  aU  ttie 
laoti  staiied  in  hie  bill  shall  erentoally  torn  oat  to  be  trae;  as 
the  ease  niade  bj  the  bill  may  be  materially  Tailed  bj  the 
and  the  proofi. 


mv  Fa4UDUijann.T  madi^  whrthw  grooad  of  i«- 
litf  frooi  oontnot  aft  law  or  In  eqai^:  8m  Snynier  ▼.  /iMlsy,  1  Anu  Dea  IIB; 
Faterty.  MaUkiQlp,  4  Id.  eSl;  JSatiY.  ifotiboiy,  10  U.  721;  SkadO^M^r. 
HtmdU^,  Id.  708;  MUlerY.  HawM,  82  Id.  86,  and  caam  rvfamd  to  in  tlw 
Bole  thflnlow  In  Um  oaae  last  dted  it  waa  held  that  one  pnvoliaaing  « town 
MalpnUloaalaocmld  not  raalst  an  aotifln  far  the  piioa  baoaaaa  of  the  fail* 
are  of  the  evador,  aa  imam  of  the  town»  to  oon^ly  with  a  pEomiae  node  at 
the  aak  to  bofld  a  atoie*hoQaa  in  the  town  and  to  oraet  a  bndge  oiver  a  atnoB 
paaring  thiea^  it    The  principal  oaae  ia  onaimaatad  oaand  dJatfagalihaJ  in 
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OF 
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PoFE  i;.  Askew. 

[1  TamoMU/B  Law,  16.] 

Wmnn  TiwifitiHO  ab  to  Handwkitxno  nratt  dthcr  havt  Mis  the 
party  write,  or  have  obtained  a  knowledge  of  the  oharaoter  of  his  writ- 
ing, from  a  correepondenoe  with  him,  or  from  tramaoUons  between  them. 

Wmms  Wbo  had  Nxvxb  Sxbn  DxmroANT  Wbitb,  and  had  no  meana 
of  Judging  of  the  oharaoter  of  hie  handwriting,  farther  than  that  he 
had  onoe  reoeived  a  letter  purporting  to  have  been  written  by  the  de- 
fendant, whioh  letter  the  defendant  denied  writing,  ia  not  a  oompetent 
witneaa  aa  to  the  defendant's  handwriting. 

Gabs  for  pablishing  a  libel.  The  &ot8  aze  sufBoieiiily  stated 
in  the  opixiion. 

HredeU  and  A.  Mbore^  for  the  plaintiff. 

No  oonnsel  appeared  for  the  defendant  in  this  coort. 

Oastoh,  J.  Upon  the  best  oonaidention  whioh  we  haTe  been 
aUe  to  give  to  this  case,  we  are  of  opinion  that  a  portion  of  the 
testimony  offered  by  the  plaintiff  on  the  trial  and  objected  to 
by  the  defendant,  was  improperly  received.  The  fact  in  con- 
testation was,  whether  the  libel  in  question  was  written  by  the 
deftodant  or  not.  There  was  no  direct  cTidence  of  the  fact,  and 
the  plaintiff  undertook  to  establish  it  by  i»oTing  that  the  hand- 
writing of  the  libel  correeponded  with  the  character  of  the 
defendant's  writing.  For  this  purpose,  he  introdaced,  amongst 
others,  a  witness,  Mr.  Anderson,  whose  judgment,  because  of  his 
sidll  and  experience  in  subjects  of  this  kind,  was  represented  as 
«tttitled  to  great  confidence.    This  witness  had  nerer  seen  the 
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defendaiit  write,  and  had  been  fomiflhed  with  no  means  of  jadg* 
ing  of  the  chazacter  of  his  handwritings  further  than  that  he 
had  once  receiyed  a  letter,  purporting  to  have  been  written  by 
the  defendant,  and  in  oonsequenoe  of  its  abusiye  character,  had 
paid  much  attention  to  its  handwriting.  To  famish,  ihen,  a 
foundation  for  getting  the  judgment  of  this  witness  upon  the 
character  of  defendant's  handwriting,  another  witness  was 
permitted  to  testify  that  the  defendant  had  admitted  that  he 
wrote  the  abusiye  letter  to  Anderson;  and  thereupon  the  latter 
was  received  to  declare  that,  from  his  judgment  of  handwriting, 
the  libel  was  written  by  the  same  person  who  wrote  the  letter. 
In  a  prerious  part  of  the  trial,  a  witness,  Mr.  Alexander,  had 
testified  to  the  general  character  of  the  defendant's  handwriting, 
derived  from  seeing  him  write  a  contract  with  himself.  This 
contract  was  exhibited  to  the  witness,  Anderson,  and  he  testified 
that  the  contract  and  the  libel  were  written  by  the  same  person. 
Now,  it  may  be  that  this  evidence  did  not  prejudice  the  truth, 
or  it  may  have  actually  contributed  to  its  elucidation  in  the  case 
under  trial;  but  we  feel  a  strong  conviction  that  the  admission 
of  it  went  beyond  the  bounds  of  what  has  been  heretofore 
allowed  with  us  in  disputed  questions  of  handwriting,  and  appre- 
hend that  if  generally  allowed,  it  would  lead  to  much  legal  in- 
convenience, and  tend  to  the  perversion  of  justice.  Upon  this 
we  rest  our  decision. 

A  question,  very  nearly  resembling  the  present,  has  been 
recently  discussed  in  the  court  of  king's  bench  in  England,  in 
the  case  of  Doe  on  dem.  Mudd  v.  Suckermare,  6  Ad.  &  El.  703; 
81  Eng.  Oom.  L.  406.  All  that  learning  and  ingenuity  can 
contribute  to  the  elucidation  of  it,  may  be  there  discovered. 

Testimony  as  to  handwriting,  founded  on  what  is  properly 
termed  comparison  of  hands,  seems  to  be  now  generally  ex- 
ploded. The  testimony  now  received,  is  that  of  the  belief  of  a 
witness  as  to  the  identify  of  character  between  the  writing  in 
question,  and  the  exemplar  of  the  party's  handwriting  in  the 
mind  of  the  witness,  which  exemplar  has  been  formed  upon  pre- 
vious sufficient  means  of  observation.  The  inquiry  is,  what 
does  the  law  hold  to  be  these  adequate  and  sufficient  means  of 
observation?  The  rule,  as  heretofore  observed  with  us,  has 
been,  that  the  witness  must  either  have  seen  the  parfy  write,  or 
have  obtained  a  knowledge  of  the  character  of  his  writing,  from 
a  correspondence  with  him  upon  matters  of  business,  or  from 
transactions  between  them,  such  as  having  paid  bills  of  ex- 
change for  the  parfy  for  which  he  has  afterwards  accounted: 
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2  Stark.  Er.  872.  These  prima  facie  have  been  held  to  be 
soze  means  of  aoqmzing  knowledge;  but  means  short  of  these 
haye  been  deemed  inadequate  to  a£Ebrd  the  opportuniiy  of  know- 
ing a  man's  handwriting.  It  may  be  asked,  why  this  precise 
distinction  ?  What  difference  is  tiiere  between  the  knowledge 
of  handwriting  acquired  from  observing  writings  proved  to  be 
those  of  a  party,  and  observing  those  which  the  witness  has 
himself  seen  written  ?  Do  not  they  all,  if  really  written  by  him, 
famish  precisely  the  same  means  of  judging  to  the  witnesst 
Waiving  other  answers,  we  say,  in  the  first  place,  that  it  is  indis- 
pensable to  the  uniform  administration  of  justice  that  there 
should  be  some  definite  rule  for  ascertaining  when  the  wit- 
ness' belief — ^f or  it  is  but  belief—- has  been  formed  under 
such  circumstances  as  entitle  it  to  confidence;  and  whenever 
the  rule  has  been  once  fixed,  it  is  dangerous  to  depart  from 
it  because  of  speculative  notions.  But  we  further  answer  that, 
if  it  be  admitted  that  aU  instruments  written  by  a  man  furnish 
the  same  means  of  acquiring  a  knowledge  of  the  character  of  his 
writing  (an  admission  which  is  not  to  be  made  without  many 
qualifications),  yet  it  is  first  necessaiy  that  it  shall  be  known 
tiiat  they  were  so  written,  before  any  opinion  founded  on  them 
can  be  entitled  to  the  least  confidence.  In  the  cases  put  by  the 
rule,  the  law  supposes,  prima^^ioi^  at  least,  that  this  preliminary 
matterof  fact  is  known — ^but,  in  all  other  cases  it  is  to  be  proved. 
How  is  this  to  be  done?  By  testimony — direct  or  indirect — 
met,  opposed,  weakened,  strengthened,  repelled,  or  established 
bj  other  testimony — and  this  upon  a  number  of  collateral  issues, 
of  which  no  previous  intimation  had  been  given— -embarrassing 
the  jury,  surprising  the  parties,  and  tmfitted  to  the  simplicity 
and  distinctness  which  should  characterize  the  trial  of  facts  by 
the  countzy.  The  case  before  us  is  an  illustration  of  the  neces- 
sazy  consequences  of  a  relaxation  of  the  rule.  The  question  of 
fact,  by  whom  the  letter  was  written,  is  as  fiercely  contested  as 
the  fact  directly  in  issue  upon  the  writing  of  the  libel — and  yet 
that  question  must  be  decided  in  the  affirmative,  before  much  of 
the  evidence  upon  this  ought  to  be  considered  by  the  juiy.  Nor 
is  this  answer  met  by  the  objection  that,  according  to  the  rule, 
however  strictiy  held,  these  collateral  issues  may,  nevertheless, 
be  introduced;  for  it  may  be  that  the  party  whom  the  witness 
supposes  that  he  saw  write,  was  personated  by  anothe]>— or  that 
the  correspondence  from  which  he  has  drawn  all  his  knowledge 
was  conducted  by  a  clerk,  in  the  name  of  his  principal.  This 
is  indeed  possible.    But  the  rule  so  restricted  does  not  lead 
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to  such  1881168;  whereas,  the  relaxaidon  of  it  rendare  them  in* 
eTitable. 

We  think  it  mmeoessaiy  to  inquire  whether  the  comparison  of 
the  two  particular  letters  in  the  oontract,  and  in  the  letter  to 
Anderson,  were  admissible  for  the  special  purpose  mentioned, 
because  we  see  no  legitimate  purpose  for  which  either  of  these 
instruments  was  receiyed  in  evidence. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 

By  Oomrr.    Judgment  reyersed. 


Bymsirox  ab  to  Handwbitino.— By  a  oompariMm  of  handwritiiifi:  Sm 
Homer  ▼.  WaUU,  6  Am.  Deo.  189;  McOorUe  ▼.  Bimu^  Id.  420;  Woodard  y. 
SpUler^  25  Id.  139;  Moodff  y.  Roweil,  28  Id.  817.  By  tettimony  of  penoM 
■killed  in  «  knowledge  of  handwriting:  See  Hen  y.  Sftaie^  22  Id.  767;  Ifoori^ 
y.  RtnMj  28  Id.  817.  By  the  testimony  of  thoee  who  ire  familiar  with  the 
party's  handwritinge:  See  Dormif  y.  Dorseif,  6  Id.  506;  State  y.  AUen^  9  Id. 
616;  Hamnwnd^M  caetj  11  Id.  89;  Jones  y.  Daveme,  10  Id.  198;  Joneo  y.  ffug- 
ffifu,  17  Id.  567;  United  States  y.  Simpson,  24  Id.  331;  Mood^  y.  BaweO,  28 
Id.  817.  The  prinoipal  oeee  is  dted  to  the  point  that  where  a  party  does  net 
•how  that  he  had  enffioient  knowledge  of  the  handwriting,  hia  teatimony  ie 
inadmiMdble,  in  Oasrier  y.  JIampton,  11  Ired.  811,  and  ^pocoyed  in  Qorden 
y.  PHeSt  10  Id.  887,  and  McKonieif  y.  Qoifflord,  1  Jonee,  97. 


State  v.  Staloup. 

[1  laaMiiL'e  Law,  ao.] 

ImnoncsiCT  voa  Riot  mu^t  Aysa  that  defendants  nnlawfoliy  ■ssniBhlnd, 
and  this  ayerment,  as  well  as  the  subseqaent  riotooa  aots  of  the  defend- 
ants, mnst  be  proved  on  the  trial. 

AasniBLT  Summoned  bt  Coitstabls  to  exeonte  lawful  prooess  is  not  an  on 
lawful  assembly,  and  the  persons  assembling  are  not  indiotable  for  riot^ 
though  they  nse  oppressive  and  abnsiye  means  in  its  exeoation. 

Tbb  constable  of  Macon  couniy  had  been  directed  by  a  state 
warrant  to  arrest  the  prosecutor,  Morrison,  for  a  forcible  tres- 
pass. To  aid  himself  in  executing  the  prooess,  he  summoned 
'  the  other  defendants,  and  they  arrested  and  tied  the  prosecutor. 
The  defendants  were  indicted  on  two  counts:  the  first  charging 
them  with  riot,  the  other  with  assault  and  batteiy.  Eyidence 
was  offered  on  the  trial,  showing  that  the  defendants  unneoes- 
sarily  oppressed  Morrison;  but  defendants  insisted  that  nerer- 
theless  they  could  not  be  oonyicted  on  the  first  count,  and 
moyed  the  court  so  to  instruct  the  juiy.  This  instruction  the 
court  refused,  and  after  giying  the  jury  the  legal  definition  of  a 
riot,  instructed  them  that  if  they  belieyed  the  lefendants  weM 
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guilty  of  oppression  or  abuse,  they  might  oonvict  them  on  both 
counts.  The  juiy  found  the  defendants  guilty  upon  both 
counts;  the  defendants  moved  for  a  new  trial,  which  being  de- 
nied, ihey  appealed. 

John  R.  «7.  Daniel,  aUomey-general,  for  the  state. 

No  counsel  appeared  for  the  defendants  in  this  court 

Daioel,  J.  The  case  states  that  the  defendants  assembled,  in 
consequence  of  the  summons  of  the  officer,  to  aid  him  in  the 
execution  of  a  state's  warrant,  issued  against  the  prosecutor,  for 
a  forcible  trespass.  Such  an  assembly  can  not  be  considered  an 
unlawful  assembly.  But  we  think,  an  tmlawful  assembly  is  a 
constituent  and  a  necessary  part  of  the  offense  of  a  riot.  It  must 
precede  the  unlawful  act  which  consummates  the  offense  of  riot. 
Hawkins  accordingly  defines  a  riot  to  be  a  tumultuous  disturb- 
ance of  the  peace,  by  three  persons  or  more,  assembling  to- 
gether of  their  own  authority,  with  an  intent  mutually  to  assist 
one  another  against  all  who  shall  oppose  them,  and  afterwards 
putting  the  design  into  execution  in  a  terrific  and  violent  man- 
ner, whether  the  object  in  question  be  lawful  or  otherwise.  An 
indictment  for  a  riot,  always  avers  that  the  defendants  unlaw- 
fully assembled.  And  this  averment  must,  we  think,  be  proved 
on  the  trial,  as  well  as  the  subsequent  riotous  acts  of  the  de- 
fendants, before  they  can  be  convicted  of  a  riot:  Rex  v.  Birt, 
6  Car.  &  P.  164;  Archb.  Crim.  L.  446,  6th  ed.  The  judg- 
ment, therefore,  must  be  set  aside,  and  a  new  trial  awarded,  be- 
cause the  defendants  have  been  improperly  convicted  on  the 
first  count  in  the  indictment. 

By  Court.    Judgment  reversed. 


Riot. — ^Wbat  amouDts  to  a  riot:  See  ComnumweaUh  v.  RmnneU,  6  Am.  Dec. 
148;  as  to  the  form  of  the  indictment,  see  SkUe  v.  McDonald,  10  Id.  691; 
and  OommonweaUh  y.  Runnela,  6  Id.  148.  If  one  of  toTeral  rioters  be  con- 
▼ioted,  he  is  sabject  to  panishment  although  the  others  may  afterwards  be 
aoqnitted:  State  v.  Pugh,  2  Id.  621.  The  principal  case  is  cited  as  authority 
for  the  position  that,  to  constitute  riot,  the  intention  with  which  the  parties 
assemble  must  be  unlawful,  in  SpruiU  v.  If,  0,  Mutual  Life  In$,  Co,,  1  Jones, 
128. 

Exxounoif  OF  PBOCi88.~An  abuse  of  process  makes  an  officer  a  tres- 
passer ab  HuOa:  BarreU  ▼.  Lightfooi,  16  Am.  Deo.  110;  BatrreU  ▼.  WkUe,  14 
Id.  362;  Lambr. Day,  80  Id.  479;  Hamrd  v.  l9rael,  2  Id.  438;  Dow ▼.  SmUK 
29  Id.  202.  On  the  point  that  an  officer  in  executing  process  has  a  right  to 
tie  the  prisoner,  the  principal  case  is  cited  in  Fwrr  ▼.  Jfoii^  7  Jooes,  627» 
088;  8taU  w.  Onue,  74  K.  0.  402;  State  ▼.  Belk,  76  Id.  14. 
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PuBOELL  t;.  MoFabland. 

H  msBLL's  Law,  94.] 

OouK  MAM  PowxB  TO  Amsnb  Wbit  OF  Fl  Fa.  aft  mbmqoBBt  temi,  lij  afiz- 
iog  the  Mftl  of  the  ooart,  when  it  haa  been  omitted  hy  the  eletk  and  Uad 
haa  been  aold  under  the  exeeation. 

Oh  a  judgment  obtained  in  the  snperior  court  of  Bobeaon 
couniy  against  John  MoFarland,  a  writ  of  JL  fa,  was  ismied^ 
and  tiba  land  was  sold  to  Porcell.  He  brought  suit  for  it 
against  the  heirs  of  one  Tiyon  MoFarland,  but  on  the  trial  it 
appeared  that  the  derk  of  tiie  court  from  which  the  writ  issued 
had  neglected  to  afSz  the  seal  of  the  court  to  it.  The  plaintiff 
was  in  consequence  nonsuited,  but  the  nonsuit  was  afterwards 
set  aside  to  allow  him  an  opportoniiyto  supply  the  defect.  He 
accordijQgly  made  a  motion  that  the  seals  be  affixed  to  the  exe- 
cutions nunc  pro  itinc.  The  court  oyerruled  the  motion,  being 
of  the  opinion  that  it  had  not  the  power  to  make  the  amend- 
ment.   Plaintiff  appealed. 

No  counsel  appeared  for  either  party  in  this  court. 

Dahzkl,  J.  (after  stating  the  case).  The  case  comes  before  us 
upon  the  single  point,  whether  the  superior  court  of  Bobeson 
couniy  had  the  power,  at  the  time  the  motion  was  made,  to 
amend  the  executions  by  affixing  the  seal  of  the  court  to  theuL 
We  are  of  the  opinion  that  the  court  had  the  power.  The  omis- 
sion of  the  clerk  to  affix  the  seal  to  the  executions,  was  but  a 
misprision  in  him.  At  common  law,  the  court  on  motion  will, 
while  the  pleadings  are  in  jM&per,  and  before  they  are  entered  of 
record,  permit  amendments  in  form  or  substance,  on  proper  and 
equitable  terms.  But  when  the  proceedings  are  entered  on 
record,  the  court  will  not  amend  further  than  is  allowable  by  the 
statutes  of  amendments.  In  this  state,  as  in  England,  judicial 
writs  are  seldom  ever  recorded,  so  that  while  they  are  but  on  the 
file,  the  common  law  role  as  to  amendments,  are  as  properly  ap- 
plicable to  them  as  to  the  pleadings  in  a  cause  whilst  they  re- 
mained in  paper:  Bing.  on  Judgments,  72;  Bing.  on  Ex.  189. 
In  England,  writs  of  ca.  sa.  and  fi.fa.  must  be  signed  as  well 
as  sealed.  When  third  persons,  who  derive  title  from  one  of  the 
parties,  are  not  affected,  executions  may  be  amended  by  adding 
or  altering  the  teste  or  return:  Tidd,  986, 1027;  1  Marsh.  899;^  5 
East,  291;'  Bing.  on  Ex.  190.  Such  amendment  was  author- 
ized to  be  made  by  a  decision  of  this  court  in  Smiih  y.  Damd,  9 

I.  Walker  y.  Hawk^.  %  Mtmbti  t. 
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Mnzph.  128.  And  we  think  with  Judge  Henderson,  that  an 
amendment  is  a  matter  of  eoorse,  as  to  the  a^ffi-g^ng  the  seal  to 
the  ezeontions,  when  they  have  been  omitted  by  the  negligence 
or  ignorance  of  the  dlerk,  and  no  third  person  claiming 
under  one  of  the  parties  to  the  execution  is  affected  thereby: 
SeaweU  t.  Bank  of  Oape  Fear,  8  Dct.  284.  We  know  that  eze- 
outions  may  be  amended  after  they  haTe  been  acted  on,  so  as  to 
render  them  a  justification  to  the  officer,  when  otherwise  they 
would  not  be:  Bender  t.  Askew,  Id.  151  [22  Am.  714],  and 
the  authorities  there  cited.  Then  why  not  amend  hy  affixing 
the  seal  to  protect  a  bona  fide  purchaser?  We  think  that  the 
judgment  must  be  reTersed;  and  this  opinion  must  be  certified 
to  the  superior  court  of  Bobeson,  with  directions  to  proceed 
upon  the  motion  according  to  its  sound  disaretion. 

By  CouBsr.    Judgment  reversed. 

AMXRmcxmB  or  Plxadxnqs.— Amendmenti  are  largaly  within  tlit  diacie- 
taon  of  the  fM  prku  oomt;  but  this  a  legal  difloretioii,  which,  if  abased,  will 
be  coneoted  on  appeal:  RoUmi  ▼.  Trwdwaif,  19  Am.  Deo.  102;  Oarpmier  v. 
Oookm,  21  Id.  606.  An  amendment  which  changes  the  whole  character  of 
the  litigation  will  not  be  allowed:  Shock  v.  MeChetne^^  2  Id.  415;  BcUl  v. 
OZo^,  16  Id.  407;  CoswU  v.  Cooise,  11  Id.  610;  Carpenter  v.  Oookin,  21  Id. 
506;  Llcyd  ▼.  Brewttetf  27  Id.  68.  Bat  a  principal  who  snes  his  factor  on  an 
huUbUalut  tummipsU  and  on  an  <iMtiii«{  coffg^mUusmU  may  amend  his  oompl&int 
by  declaring  against  the  defendant  as  a  simple  factor,  and  likewise  as  a  factor 
vnder  a  del  credere  commission:  Swan  ▼•  Netmith,  19  Id.  282.  And  where  the 
error  is  one  of  form  only,  it  will  be  amended:  TutUe  ▼.  Jacka<m,  21  Id.  306; 
Jaeieon  ▼.  Murraiy,  13  Id.  517.  As  to  amendments  after  appeal,  see  Bew  ▼. 
Barbery  14  Id.  515;  Gentry  y.  Huiehcr<nft,  18  Id.  172;  Clark  ▼.  Lamb,  19  Id.  332; 
Stale  V.  Beid,  28  Id.  572.  The  principal  case  is  cited  to  the  e£fect  that  a  Judge 
has  power  to  make  an  amendment  by  ooireoting  an  omission  which  has  arisen 
from  the  negUgenoe  of  the  derk  of  the  court,  in  Hreeman  v.  MarrU,  Bosb.  L. 
289;  PUlUpee  ▼.  Bigdan,  Id.  383;  Clark  v.  ffellen,  1  Ired.  422.  And  that 
an  amendment  of  an  execution  will  not  be  allowed  where  it  will  divest  the 
title  acquired  by  a  subsequent  innocent  purchaser,  in  WUlkune  v.  Sharp, 
70  N.  Gas.  584.  The  failure  to  affix  the  seal  to  a  writ  is,  la  the  principal 
case,  treated  as  an  omission  or  error  not  rendering  it  absolutely  void,  but 
capable  of  being  cured  by  amendment.  We  deem  this  ruling  reasonable 
and  likely  to  subserve  the  ends  of  justice,  but  it  is  probably  not  in  harmony 
with  the  major  portion  of  the  aathorities  on  the  subject:  Freeman  on  Execn- 
46»7a 
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(1  TKBi>KT.T/a  Law,  las.] 
AaaAUur,  What  is. — ^An  assault  is  an  intentional  attempt,  by  violence,  to 

do  an  injury  to  the  person  of  another. 
BusRiNO  UPON  PitosxofOTOB  WTFH  Ihtbht  TO  SxBiXB,  and  approaching  it 
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Jimt  in  tiM  fMOvtlon  of  that  intont  that  it  is  nopiwmy  for  the 
tor's  safetj  to  strike,  amount  in  law  to  an  assanlt. 
OiVBR  TO  SnoxB  n  as  Abbavlt,  slthoo^  the  assailant  is  not  near  cnoQgh 
to  feaoh,  if  the  distance  were  such  as  to  indnoe  a  nan  ol  ordJaary  fiim« 
neas,  under  the  acoompsnying  circnmstancesi  to  believe  1m  vwsld  in- 
stantly reeeiTe  a  blow  unless  he  struok  in  self-defense. 

LnnoTMXMT  for  an  assault  and  battery.  Itseems  that  the  piose- 
eutor,  one  William  Roberts^  and  the  defendant,  qnaneled.  That 
defendant,  who  was  leading  a  horse^  said  to  a  witness,  "  Hold  mj 
horse,  Til  whip  the  rascal,"  loudly  enough  for  Boberts  to  hear 
him,  and  then  instantly  dropped  his  bridle  and  advanced  with 
his  arms  extended  as  if  to  grasp  Boberts;  bat  before  he  reached 
him  Boberts  stepped  to  one  side  and  knocked  him  down  with  a 
rifle  he  held  in  his  hands.  Whether  the  defendant  was  within 
striking  distance  of  the  prosecutor  or  not,  does  not  appear.  The 
material  question  rose  as  to  the  correctness  of  the  instructions 
of  the  court,  and  these  sufficiently  appear  from  the  opinion. 

John  B.  J.  Daniel,  aUomey-general,  for  the  state. 

Qaston,  J.  Upon  the  whole,  we  are  of  opinion,  that  there  is 
no  error  in  the  judge's  charge.  An  assault  is  an  intentional  at 
tempt,  by  violence,  to  do  an  injury  to  the  person  of  another. 
It  must  be  intentional,  for,  if  it  can  be  collected,  notwithstand- 
ing appearances  to  the  contrary,  that  there  is  not  a  present  pur- 
pose to  do  an  injury,  there  is  no  assault.  Thus,  where  a  man 
laid  his  hand  on  his  sword  and  said:  '^  If  it  were  not  assize  time, 
I  would  not  take  such  language  from  you,"  the  court  agreed  that 
it  was  not  an  assault;  for  the  declaration  was  that  he  would  not 
assault  him,  the  judges  being  in  town,  and  the  intention  as  well 
as  the  act  makes  an  assault:  IkiberviUe  y.  Savage,  1  Mod.  3. 
And  it  must  also  amount  to  an  attempt;  for  a  purpose  to  com- 
mit violence,  however  fully  indicated,  if  not  accompanied  by  an 
effort  to  carry  it  into  immediate  execution,  falls  short  of  an 
actual  assault.  Therefore  it  is,  that  notwithstanding  many 
ancient  opinions  to  the  contrary,  it  is  now  settled,  that  no 
words  can,  of  themselves,  amount  to  an  assault:  1  Hawk.,  c.  62, 
sec.  1,  p.  110.  And  therefore,  also,  it  is  said  not  to  be  an  as- 
sault, if  a  man  strike  at  another  at  such  a  distance  that  he  can 
not  reach  him,  or  put  him  in  fear:  2  Com.  Bat.  C.  The  dis- 
tance is  here  explanatory  of  the  apparent  attempt  to  strike,  and 
shows  that  in  truth  it  is  not  an  attempt — ^but  only  a  menace — ^to 
do  hurt  to  his  person.  It  is  difficult  in  practice,  to  draw  the 
precise  line  which  separates  violence  msDaoed  from  violence 
begun  to  be  executed,  for  until  the  execution  of  it  is  begun. 
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there  can  be  no  assanlt.  We  think,  howeTer,  that  where  an  un- 
eqmTOcal  pnzpoBe  of  Tiolenoe  is  aoeompanied  by  any  act,  which, 
if  not  stopped,  or  diverted,  will  be  followed  by  personal  injury, 
the  execntion  of  the  purpose  is  then  begun,  the  battery  is  at- 
tempted. Thus,  riding  after  a  person  so  as  to  compel  him 
to  run  into  a  garden  for  shelter  to  avoid  being  beaten,  has  been 
adjudged  to  be  an  assault:  MorUm  t.  8Ju)pple,  8  Car.  &  P.  878; 
8.  C,  14  Eng.  Oom.  L.  855.*  So  in  a  late  case,  before  a  very 
eminent  English  judge,  it  was  held,  that  where  the  defendant  was 
Advancing  in  a  threatening  attitude,  with  intent  to  strike  the 
plamtiff,  so  that  his  blow  would,  in  a  second  or  two,  have 
reached  the  plamtiff,  if  he  had  not  been  stopped,  although 
when  stopped  he  was  not  near  enough  to  strike,  an  assault  was 
committed:  Siephem  v.  Myers,  4  Car.  A  P.  849;  S.  0.,  19  Eng. 
Oom.  L.  414.'  In  the  case  under  consideration,  the  intent  of  the 
defendant  to  seise  the  prosecutor's  person  was  not  in  question. 
The  instruction  prayed  for,  and  the  instruction  given,  necessa* 
rQy  presuppose  it.  The  instruction  i»rayed  for  is,  ''that  if  de- 
fendant was  not  in  striking  distance  when  he  made  the  blow, 
be  was  not  guilty  of  an  assault,"  and  the  instruction  given  is, 
that  an  offer ''  to  strike,  at  such  a  distance  that  any  one  could 
see  the  blow  would  not  take  effect,  was  not  an  assault,"  but  that 
*'  the  offer  to  strike  would  be  an  assault,  although  the  assailant 
was  not  near  enough  to  reach,  if  the  distance  were  such  as  to 
induce  a  man  of  ordinary  firmness,  under  the  accompanying 
circumstances,  to  believe  that  he  would  instantly  receive  a  blow, 
unless  he  struck  in  self-defense.  ''  Bushing,"  with  that  intent 
upon  the  prosecutor,  and  approaching,  in  execution  of  that  in- 
tent, so  near  as  to  render  it  necessary  for  the  prosecutor's  safety 
to  strike  him  down,  amounts  in  law  to  an  assault  on  the  de» 
isndant. 

By  Ooinr.    Judgment  to  be  aiBrmed. 


AsBAUX/r,  What  n.— The  principal  eaie  is  regarded  as  anthority  for  the 
porition  that  nuhing  npon  one  with  a  pnrpoee  of  itriking  ie  an  itnlt,  in 
Siak  y.  OetUry,  2  Joom,  4/09;  State  T,  Taiifioy,  06  N.  Oaa.  532;  iState  v.  ^et/y, 
74  Id.  426;  and  to  the  point  that  if,  notwithstaoding  appearanoea  to  the  oon- 
tiaxy,  it  can  be  collected  from  the  party's  conduct  that  he  has  no  present 
purpose  to  do  an  injury,  there  is  no  assault,  in  State  ▼.  Oow,  1  Ired.  376.  In 
SUMte  ▼.  Mjfeifieid,  FhiL  L.  109,  the  court  regards  the  principal  case,  together 
with  Oroui^e  cose,  1  Ired.  376,  and  Morffon'e  caee,  3  Id.  166,  as  settling  the 
doctrine  of  assault 


1.  M9Htm  r.  ahafpM,  8  Oar,  fc  P.  878;  14  ■ng.  Oom.  L.  CM.        9.  18  teg.  Oom.  L.  M8. 
Am.  Dbo.  yoz*.  XXXT— 4T 


788  Bbittain  v.  McKay.  [N.  ObtoIuu^ 


Bbtesain  t;.  MoKay. 

[1  mnuLli  L4W.  MS.] 

or  Gsownro  Gaor  shall  hats  Tamm  Binnnr,  igw^  tmd 

to  est  and  otrry  it  away. 
BuuuTiofl  DmoE  TaMTwnrniG  Pdbcrasib  umimui  Bxiounov  firani  gatli* 

OTiag  orop  is  a  treapaaaer,  and  ii  anbjaot  to  an  aetloa  oi  iimymm  by  tii» 

pttWihMor. 
Pahtt  Aipnro  o&  Bvoouhaoimo  Avoxhxh  nr  Commdbiov  of  TBHSPAflii 

laa 


Tbi8pa88»  tried  at  the  fall  tenn,  1840,  of  Maoon  superior  courts 
before  Bailey,  J.  A  crop  of  com  Btanding  on  the  land  of  de-^ 
fendant  Bates  was  sold  on  ezeoation  against  him,  and  plaintiff 
became  puxohaser.  Bates  thereafter  palled  down  the  oom,  and 
swore  that  plainti£F  shonld  nerer  take  it,  that  he  wonld  kill  hia 
driver  and  team  if  he  attempted  it.  That  when  thereafter 
plaintiff  faronght  his  wagon  to  hanl  the  ooxn  away,  defendant 
McKay,  who  also  claimed  the  com  nnder  an  ezecation  sale,  rode 
np  before  the  team,  and  swore  that  plaintiff  must  take  the  com 
OYcr  his  dead  body  if  he  take  it  at  all;  bat  he  allowed  the  team 
to  pass  on  the  condition  that  plaintiff  would  take  only  a  load  of 
oats.  The  court  instructed  the  juiy  that  the  right  to  the  com 
Tested  in  the  purchaser  if  the  sale  was  fair;  that  Bates  had  no 
right  to  pull  it,  and  in  doing  so  he  was  gnilty  of  trespass;  that 
If  McKay  directed,  aided,  or  encouraged  Bates  to  commit  the 
trespass,  he  would  also  be  guilty.  Verdict  for  plaintiff.  De- 
fendants' motion  for  new  trial  being  OTerruled,  they  appealed* 

No  counsel  appeared  for  the  plaintiff. 
Ihmcia,  for  the  defendants. 

Gaston,  J.  As  the  law  authorizes  an  ezecation  to  be  levied 
upon  a  growing  cropas  a  chattel,  it  must  afford  to  the  purchaser 
a  remedy  against  all,  who  unlawfully  disturb  him  in  the  enjoy- 
ment of  it.  What  that  remedy  should  be  seems  to  have  occa- 
sioned some  perpleziiy  with  the  courts.  In  New  York,  it 
appears  to  be  fully  settled  that  the  vendee  of  a  growing 
crop  acquires  such  an  ezdusive  right  to  the  possession  of  the 
land,  whereon  it  grov^,  as  to  make  that  land  his  close,  until  the 
crop  can  be  gathered  and  removed,  and  that  therefore  he  maj 
maintiaiTi  trespass  guare  clausum  /regit  against  any  who  enter 
thereon,  without  his  leave:  Stewart  v.  Dov^hty,  9  Johns.  108; 
AtusHn  V.  Sawyer^  9  Cow.  39.  And  this  doctrine  is  avowedly 
founded  on  the  analogy,  which  is  thought  to  prevail,  between 


Dec  1840.]  Bbtttain  v.  McEat.  78ft 


the  iQievest  which  is  traiurfeived  hy  saoh  a  sale,  and  Uiat 
paaaes  under  the  grant  of  the  Testare  or  of  the  herbage  of  the 
0oil.  Our  reseazohes  and  reflections  haTe  however  farooght  ns 
to  a  different  conolnsion. 

'*  If  a  man  hath  twenty  acres  of  land,  and,  hy  deed,  giant  to 
another  and  his  heirs  veshiram  terrw  and  maketh  liyeiy  of  seisiii 
Becundum/annam  charkB^  the  hind  itself  shall  not  pass,  because 
he  hath  a  particular  right  in  the  land;  for  therein  he  shall  not 
haY6  the  houses,  timber,  trees,  mines,  and  other  real  things 
parcel  of  the  inheritance,  but  he  shall  haTC  the  Ycsture  of  the 
land,  that  is,  the  com,  grass,  underwood,  sweepage,  and  the 
like;  and  he  shall  haTe  an  action  of  trespass  quare  dausum 
/regit:"  Co.  lit.  4  b.  "The  same  law,  if  a  man  grant  her^ 
bagiufn  terrts  he  hath  a  like  particular  right  in  the  land,  and 
shall  hare  an  action  quare  dausumfreffii ;  but,  by  grant  thereof » 
and  lively  made,  the  soil  shall  not  pass  as  aforesaid.  If  a  man 
let  to  B.  the  herbage  of  his  woods,  and  after  grant  all  his  lands 
in  the  tenure,  possession,  or  occupation  of  B.^  the  woods  shall 
pass,  for  B.  hath  a  particular  possession  and  occupation,  which 
is  sufficient  in  this  case:"  Co.  Lit.,  vi  supra.  These  positions  of 
Lord  Coke  are  uniYersally  regarded  as  laying  down  accuratelj 
the  law  in  relation  to  the  interests,  which  pass  under  a  grant  of 
the  vesture,  or  of  the  herbage  of  land.  A  grant  of  this  kind> 
therefore,  doth  pass,  not  indeed  the  whole  land,  but  a  particular 
light  in  the  land  itself,  and  for  that  purpose  also,  "  a  particular 
possession  and  occupation"  of  the  land  itself.  It  passes  to  the 
grantee,  the  exclusive  right  to  the  use  and  enjoyment  of  these 
profi.ts  as  a  parcel  of  the  land;  of  consequence,  the  exclusive 
right  to  the  profits  themselves,  and  of  consequence  also,  the  ex- 
clusive possession  thereof,  as  indispensable  to  the  exercise  ol 
this  right:  Bwrt  v.  Moore,  5  T.  B.  330.  Wherever  there  is  such 
an  exclusive  right  to  the  possession,  trespass  qtiare  clansum 
fregii  will  lie,  because  for  that  purpose  the  land  is  the  close  of 
the  possessor:  WUwn  v.  Mackre&i,  3  Burr.  1826;  Hoe  v.  Taylor, 
Moore,  355. 

But  the  law  makes  a  pointed  distinction,  between  those  profits 
which  are  the  spontaneous  products  of  the  earth  or  its  permanent 
fruits,  and  the  com  and  other  growth  of  the  earth  which  are 
produced  annually  by  labor  and  industry,  and  thence  are  called 
fructus  industriales.  The  latter  for  most  purposes  are  regarded 
as  personal  chattels.  Upon  the  death  of  the  owner  of  the  land 
before  they  are  gathered,  they  go  to  his  executor  and  not  his 
heir.     Upon  the  termination  of  an  estate  of  uncertain  duration 
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bj  an  act  other  than  that  of  the  lessee,  they  belong  to  him  aa 
personal  chattels,  and  do  not  go  oyer  to  the  owner  of  the  soil 
—they  axe  liable  to  be  seized  and  sold  nnder  ezeoution  as  per- 
sonal chattels — and  a  sale  of  them  while  growing,  is  not  a  oon* 
tract  or  sale  of  land,  or  any  interest  in  or  concerning  land 
under  the  statute  of  frauds,  but  a  sale  of  goods:  See  Co. 
lit.  56  a,  b,  and  66  a;  Smith  y.  IHU,  1  Dev.  &  Bat.  241  [28  Am. 
Deo.  666];  Evans  v.  Roberts,  6  Bam.  it  Cress.  829;  S.  C,  12 
Eng.  Com.  L.  877;'  ScweU  ▼.  BaxaU,  1  You.  &  J.  898.'  The 
sendee  of  the  sheriff,  therefore,  purchases  them  as  personal 
ehattels,  not  as  a  parcel  of  the  land,  and  by  the  sale  acquires  no 
particular  right  in  the  land  itself,  whereon  they  are  growing, 
nor  any  particular  possession  or  occupation  of  the  land.  The 
law  unquestionably  annexeth  to  this  transfer  of  the  chattels 
whaterer  is  neccessazy  for  the  taking  and  enjoying  thereof;  and 
therefore  in  the  language  of  Littleton,  seo.  68,  he  who  shall 
faaTS  the  com  **  shall  hare  also  free  entry,  egress,  and  regress, 
to  cut  and  carry  away  the  com."  Lord  Coke,  commenting  upon 
these  words  of  Littleton,  adds:  **  And  the  law  in  this  case  dri^eth 
him  not  to  an  action  for  the  com,  but  giyeth  him  a  speedy  rem- 
edy to  enter  upon  the  land,  and  to  take  and  carry  it  away,  and 
eompelleth  him  not  to  take  it  at  one  time,  or  to  cany  it  away 
before  it  be  ready  to  be  carried;  and  therefore  the  law  givetb  all 
which  is  conrenient,  viz. :  free  entry,  egress,  and  regress,  as  much 
as  is  necessary:"  Co.  Lit.  66  a.  And  he  further  remarks:  ''  If 
the  lessee"  (whose  uncertain  term  has  been  put  an  end  to,  with- 
out his  fault,  and  who  endeaYors  to  enter  to  gather  his  growing 
crop)  "  be  disturbed  of  this  way,  which  the  law  doth  give  unto 
him,  he  shall  hare  his  action  upon  his  case  and  recoYer  his  dam- 
ages, and  this  action  the  law  doth  give  unto  him,  for,  whencYer 
the  law  giveth  anything,  it  gireth  also  a  remedy  for  the  same:" 
Co.  Lit. ,  vi  supra.  From  this,  the  conclusion  seems  unaToidable 
that  the  purchaser  of  the  growing  crop  does  not  become  the 
tenant  of  the  land,  but  acquires  as  incidental  to  that  purchase 
a  temporary  easement  in  nature  of  a  right  of  way  over  the  land. 
The  com  growing  is  his  property,  and  therefore,  he  may  bring 
an*  action  for  that— but  the  law  giveth  him  a  more  speedy  remedy, 
not  a  further  interest  or  property  affecting  the  land  itself.  The 
law  doth  not  make  the  land  his  close,  but  authorizes  him, 
although  it  be  the  close  of  another,  to  make  entry  thereon  to 
obtain  his  property.     And  as  it  giveth  him  this  right  of  way,  it 

will  give  him  compensation  in  damages  in  an  action  upon  the 

- —  —  ,  — 

1.  U  Eng.  Com.  L.  700.  3.  ScvrtU  t.  BmboO,  1  Tou.  k  J.  806. 
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case  against  anj  one,  who  disturbs  him  in  the  enjoyment  of  this 
right. 

This  Tiew  is  in  accordance  with  that  taken  in  a  Tery  learned 
and  aocnrate  work,  Williams  on  Executors,  yoL  1,  p.  460,  where 
it  is  stated:  **  When  there  is  a  right  to  emblements,  the  law 
gives  a  free  entiy,  egress,  and  regress,  as  mnch  as  is  neoessaiy ,  in 
order  to  cut  and  carry  them  away,  bat  the  emblements  do  not 
giTe  a  title  to  exdnsiye  occupation."  It  has  been  supposed  that 
the  case  of  OroAy  y.  TTocbtoor^,  6  East,  601,  countenances  the 
doctrine,  that  the  purchaser  of  a  growing  crop  of  com  acquires 
an  exdusLYC  possession  of  the  dose,  so  that  he  may  maintain 
trespass  qwire  clavjSfiimfregU.  It  must  be  admitted  that  the  dis- 
tinction, which  we  belieye  to  be  the  true  one,  between  the  trans- 
fer of  a  growing  crop  of  com,  and  of  the  growing  herbage,  was 
not  pointedly  taken  in  that  case,  but  the  case  did  not  call 
for  such  a  distinction.  The  contract  there  was  for  a  standing 
crop  of  mowing  grass  then  growing  on  the  Tender's  land,  and 
not  of  frwdtoji  indvMriales^  and  therefore  was  properly  regarded 
as  a  contract  respecting  "  an  unsevered  portion  of  the  freehold^ 
and  not  movable  goods,  or  personal  chattels:"  Lord  Ellen* 
borough's  remarks.  Id.  610.  But  in  the  case  of  Evans  y.  Bob^ 
erts,  the  distinction  is  drawn  and  fully  recognized,  and  thereby* 
as  we  think,  much  of  the  perplexity  and  confusion,  which  had 
been  occasioned  by  not  adverting  to  that  distinction,  removed 
from  the  subject.  Our  opinion  upon  this  point  is,  that  the  ac- 
tion is  properly  brought  as  for  a  trespass  on  the  plaintiffs  goods. 

We  see  no  error  in  that  part  of  his  honor's  instructions,  which 
informed  the  jury,  that  if,  from  the  evidence,  they  believed  the 
defendant  McEay  directed,  aided,  or  encouraged  the  other  de- 
fendant in  the  commission  of  the  trespass,  he  also  was  liable  as 
a  trespasser.  The  judge  did  not  put  McKay's  guilt  upon  the 
ground  of  a  subsequent  assent  to  the  trespass  of  Bates,  as  the 
counsel  for  the  defendant  supposes,  but  upon  the  ground  of 
previous  or  contemporaneous  direction,  aid,  and  encouragement. 
Whether  the  evidence  proved  such  concurrence  was  a  matter  for 
the  decision  of  the  jury;  for  we  think  there  was  evidence  tend- 
ing to  prove  it,  and  fit  for  their  consideration. 

By  CouBT.    Let  the  judgment  be  affirmed. 

Obowiko  Crops. — Growing  crops  are,  according  to  lome  of  the  efflier 
cases,  not  personal  property:  Kingman  v.  Kinemaiiy  1  Am.  Deo.  37;  as  be- 
tween an  execotor  and  devisee,  the  latter  is  entitled  to  them:  State  ▼.  JSor- 
ham,  25  Id.  721;  and  a  mortgagee  purchasing  under  a  foreclosure  sale  is  pre- 
ferred to  an  execution  creditor:  Crewt  v.  Pendleton^  19  Id.  750.    But  ia 
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4MCI  ▼.  /oAnitom  21  Id.  404,  it  wia  held  that  a  growing  crop  did  not  pMS  hf 
«  eoorgyaace  oi  tiie  lind  on  which  it  growi.  The  langnege  of  the  prinoipel 
«ne,  drawing  a  dirttnetion  between  the  spoataneons  and  permanent  prodoeti 
<of  the  earthp  waa  qnoted  approringly  in  FlpU  ▼.  Conrad^  Fh.  L.  102.  The 
leHee  or  pnrohaaer  of  a  crop  haa  a  right  of  entry,  egreaa,  and  rogreea,  lor  the 
j;Nirpoae  of  harreetfaig  the  crop:  Coom&f  ▼.  Jordan^  22  Am.  Dec  236;  8uUA 
"T.  TrUi^  28  Id.  666.  The  principal  oaae  on  thia  point  ia  cited  aa  anthority  in 
Sobtimm  y.  Om,A  lied.  191;  Lewis  ▼.  MeyaU,  66  N.  Gaa.  66;  and  ia  re> 
tend  to  with  approval  in  WaUon  ▼.  Jcrdan^  Id.  172;  and  Bond  ▼.  Ooke,  71 
Dd.  100.  Annaal  cropa  are  now  almoat  aniveraally  conceded  not  to  be  a  pari 
^  the  realty,  lliey  may  be  tranaf eired  ▼olnntarily,  or  under  ezeontion  aale^ 
aa  mere  chattela:  Freeman  on  Execntiooa,  aec.  113;  WklppU  ▼.  Fooit  3  Am. 
Bao.  442;  Mw^fcrd  ▼.  9f  AJM^,  30  Id.  60.  Pnrohaaer  of  pnblio  laoda  ob- 
'talaa  title  to  the  cropa  growing  thereon:  Soysr  ▼.VfiOiaMc,  32  Id.  324. 


SlAXB  t;,  JOHMBON. 

(1  IBESBLL'B  Law,  asA.] 

PfeiBOinDi  Atowxd  his  Dstebminatxon  to  Kill  av  TjsmwmaAii, 
whom»  however,  he  ref oaed  to  name,  and  to  kill  him  that  ni^t»  and  ex- 
hibited the  inatmment  with  which  he  had  prepared  to  cany  hia  pnrpoae 
into  execution,  and  went  with  his  weapon  concealed  to  the  ahop  of  da- 
ceaaed,  got  into  a  quarrel  with  him  at  the  time  and  in  the  manner  pce- 
▼ionaly  declared,  and  killed  him,  theae  facta  form  an  irreaiatible  infer- 
ence that  the  deceaaed  waa  the  perKm  whom  he  intended  to  kilL 

Fboyocation  Nsvbb  Dispboyss  Mauob;  it  only  vamovea  the  preaomption 
of  malice,  which  the  law  raiaee  without  prod 

Pboyooation  which  Pbbgbdbs  Act  of  Kiluno  ib  to  bb  Pwhiwarwip, 
when  a  deliberate  porpoae  to  kill  on  the  part  of  the  priaoner  ia  aaoer- 
tained,  unleea  it  can  be  shown  that  this  purpose  waa  abandoned  before 
the  act  waa  done. 

Whbbb  Provocation  Imtsrvbnes  between  expreasion  of  malice  and  kiUing, 
the  presumption  is  that  the  killing  was  upon  the  malice,  and  not  upon  the 
passion  produced  by  the  provocation. 

PnOYOOATION  AS  SuCH  IS  NOT  AN  EXTBNUATION  OV  ACT  OF  KlLUNO,  thoogh 

the  paaaion  consequent  upon  such  provocation  may  extenuate. 
DnjBX&ATB  Mauob,  oncb  Ascbbtainbd,  is  Pbesombd  to  Gontinub  down 
to  the  perpetration  of  the  meditated  act,  unless  there  is  evidence  to  repel 
it. 

Ihdigtment  against  Johnson  for  the  murder  of  one  Beaalej. 
Plea,  not  gcdltj;  the  issue  was  tried  at  the  fall  tenn,  1840,  of 
IVake  superior  court.  The  fiict  of  the  killing  itself  was  not  in 
<Lispute.  Pollard,  on  behalf  of  the  prisoner,  testified  that  on 
tiie  night  of  the  murder  he  went  to  the  store  kept  by  the  de- 
^seased,  and  when  he  went  in,  the  prisoner  and  one  O'Brien  were 
quarreling;  deceased  told  the  prisoner  to  behave  himself,  where- 
tipon  prisoner  asked  the  deceased  if  he  would  take  it  up,  and  on 
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deoeased  saying  he  ironld,  a  quarrel  between  fhem  ensued. 
ShorUy  after  prisoner  said  he  wonld  go  to  bed  in  the  honse;  de- 
ceased said  he  'woold  not  allow  him  to;  but  prisondr,  taking  a 
<»uidle,  went  into  a  back  room  and  started  up  the  stairs,  when 
deoeased  went  up  to  him,  caught  and  pulled  him  through  the 
back  room  and  store,  and  kicked  him  out  of  the  front  door. 
Witness  then  left  the  store,  but  soon  after  heard  a  pistol  shot. 
Polly  Mangum,  for  the  commonwealth,  testified  that  on  the  day 
of  the  killing  prisoner  dined  with  her;  he  had  been  drinking, 
but  still  retained  his  faculties;  he  said  that  he  had  bought  pow- 
der and  shot,  and  intended  killing  a  man  before  the  bell  rung 
that  night,  and  showed  a  pistol.  She  asked  him  whom  he  in- 
tended to  kill,  and  he  replied,  **  I  name  no  names,  and  yalue  no 
law."  The  prisoner's  counsel  contended  that,  supposing  Pol- 
lard's testimony  true,  in  order  to  make  the  prisoner  guiliy  of 
murder  it  must  appear  the  proTOcation  was  sought  by  him,  or 
that  he  did  not  act  under  its  influence;  that  the  proTocation 
proTed  was  sufficient  to  reduce  the  crime  to  manslaughter,  if  he 
acted  under  it;  that  though  the  prisoner  intended  to  bring  on  a 
quairel  when  he  went  to  Ihe  store,  still  if  he  did  not  bring  it  on, 
but  acted  on  the  proTocation  receired,  and  would  not  have  so 
acted  but  for  the  proTOcation,  the  crime  was  manslaughter  and 
not  murder;  that  the  proYocation  was  a  sufficient  motive  for  the 
prisoner's  conduct  in  the  absence  of  proof  that  he  acted  from 
malice  and  not  imder  the  prorocation;  that  there  was  no  proof 
that  the  deceased  was  the  object  of  the  prisoner's  malice  or  the 
object  of  his  threat,  or  that  he  acted  on  anything  but  the  proYO- 
cation,  or  sought  or  brought  on  the  quarrd.  The  only  question 
arose  as  to  the  correctness  of  the  judge's  charge,  and  this  is  suffi- 
ciently stated  in  the  opinion. 

John  B.  J.  Daniel,  aHamey'^fenenU,  for  the  state. 

Badger f  for  the  prisoner. 

By  Court,  Gaston,  J.  After  an  anxious  considezation  of  this 
case,  the  court  is  unable  to  find  any  grounds  on  which  to  pro- 
nounce the  judgment  rendered  against  the  prisoner,  erroneous. 
The  only  error  alleged  is,  because  of  misdirection  of  the  presiding 
judge  in  his  instructions  to  the  jury.  It  has  not  been  questioned, 
nor  can  it  be  questioned,  but  that  it  is  the  duty  of  a  judge  who  pre- 
sides at  the  trial  of  a  cause,  whether  civil  or  criminal,  to  correct 
every  misrepresentation  of  law  made  to  the  jury,  although  admit- 
ted to  be  law  by  the  parties  or  their  counsel.  He  does  not  preside 
merely  as  a  moderator,  to  enforce  order  and  decorum  in  a 
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diwrowrion  ftddnawd  to  a  body,  with  whose  delibemtions  he 
has  no  concern,  and  OTer  whose  judgment  he  is  to  ezerdae  no 
influence;  but  he  is  an  integral  part  of  that  xnized  tribunal, 
which  is  to  pass  upon  the  issoe,  and,  while  he  is  forbidden  to 
give  to  the  jury  ''an  opinion  whether  any  &ct  is  sufficiently 
proven,"  he  is  bonnd  to  declare  and  expound  to  them  the  law 
arising  upon  those  &cts:  B.  S.,  c.  21,  sec.  186.  The  alleged 
enor  is  supposed  to  be,  partly  in  the  instructions  actually  given, 
and  partly  in  declining  to  adopt,  as  a  modification  of  those  in* 
structions,  certain  positions,  for  which  the  piisonec^s  counsel 
contended  on  the  trial. 

The  instruction  given,  to  which  objection  has  been  taken,  is 
that  part  of  his  honoris  charge,  wherein,  after  stating  that  the 
provocation,  testified  to  by  Pollard,  was  suffidant  in  law  to 
reduce  the  killing  to  manslaughter,  he  added,  **  that,  neverthe- 
less, if,  connecting  the  testimony  of  Polly  Mangum  with  all  the 
other  evidence  in  the  cause,  they  could  collect  the  fact  that  the 
deceased  was  the  object  of  the  threat  deposed  to  by  her,  and  thai 
the  prisoner  went  to  the  shop  (where  the  homicide  was  com- 
mitted) with  the  intention  to  provoke  a  quarrel  with  the  deceased, 
in  order  to  gratify  his  avowed  vengeance,  then  the  killing  was 
murder,  notwithstanding  the  facts  proved  by  Pollard."  In 
support  of  this  objection,  it  has  been  argued  that  a  jury  can  not 
collect  any  fact  from  evidence,  imless  such  evidence  will  ration- 
ally authorize  the  inference  of  the  fact,  that  it  is  error  in  law  to 
leave  it  to  them  to  collect  a  fiict,  of  which  no  testimony  has  been 
given,  or  none  but  of  a  vague  and  plainly  insufficient  chazacter; 
and  that,  in  the  case  under  consideration,  there  was  no  testi- 
mony to  warrant  a  finding  that  the  denunciation  of  the  prisoner 
was  directed  to  the  deceased;  and,  if  possible,  yet  less  that  he 
went  to  the  shop  with  intent  to  bring  on  a  quairel  to  gratify  his 
avowed  vengeance. 

To  us  it  seems  that  there  was  evidence  fully  warranting  the 
jury  in  inferring  the  whole  fact,  the  existence  or  non-existence 
of  which  was  left  to  their  judgment.  It  was  not  a  vague 
threat  which  the  prisoner  uttered.  He  avowed  his  determina- 
tion to  kill  an  individual,  whom,  however,  he  refused  to  name, 
and  to  kill  him  that  night;  and  he  exhibited  the  instrument 
which  he  had  prepared  to  carry  this  purpose  into  execution;  and 
on  that  night,  with  that  instrument  of  death  concealed,  he  goes 
to  the  shop  of  which  the  deceased  has  the  charge,  gets  into  a 
quarrel  with  him,  and,  at  the  time  and  in  the  manner  previously 
declared,  unlawfully  kills  him.     Upon  this,  the  inference  that 
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the  deceased  was  the  person  whom  he  had  prerionsly  reeolTed 
to  Idlly  becomes  irresistible,  until  there  be  some  &ctB  to  repel  it. 
An  act  was  done  precisely  of  the  kind  which,  bat  a  tew  honra 
before,  he  had  resolved  to  do,  and  prepared  the  means  to  ex- 
ecute; and  it  was  done  at  the  time  determined  on  and  with  the 
means  prepared;  and  the  conclusion  must  be  that  this  was  the 
act  BO  designed,  imless  there  be  some  indications  that  a  diffexent 
act  of  the  same  kind  was  contemplated.  What  was  the  evidence 
to  repel  this  conclusion?  No  more  than  this:  that,  immediately 
before  the  deed  was  conmutted,  he  received  from  the  deceased 
such  a  provocation  as  would  have  been  sufficient,  if  there  had 
been  no  malice,  to  excite  high  passion.  Admit  that  this  fact 
had  some  tendency  to  weaken  the  inference,  to  render  it  some- 
what less  conclusive,  it,  nevertheless,  left  the  question  of  fact, 
who  was  the  object  of  his  vengeance,  one  fit  for  the  determina- 
tion of  the  jury.  It  is  to  be  remembered  that  provocation  never 
disproves  malice;  it  only  removes  the  presumption  of  malice^ 
which  the  law  raises  without  proof.  A  malicious  killing  is  mur- 
der, however  gross  the  provocation.  But  it  is  argued  that,  as  the 
act  of  killing  in  this  case  followed  immediately  after  provoca- 
tion, the  legal  presumption  from  the  act  is  that  it  was  commit- 
ted without  malice,  and  that  therefore  it  can  not  be  regarded  as 
evidence  at  all  to  establish  malice.  The  answer  is,  that  the  act 
of  killing  was  not  relied  on  as  evidence  of  malice.  There  was 
proof,  aliunde,  of  malice,  of  a  fixed  determination  to  kill.  The 
act  of  killing,  like  any  other  act,  corresponding  in  its  circum- 
stances with  a  previously  ascertained  purpose,  is  evidence,  be- 
cause of  this  conformiiy,  to  designate  the  object  of  the  intended 
action,  and  therefore,  though  not  proof  of  malice,  it  may  point 
out  the  direction  of  ascertained  malice.  If,  in  a  crowd,  I  tread 
on  a  man's  toes,  it  may  well  be  presumed  that  the  act  was  acci- 
dental; but  if  it  appear  that  I  went  into  the  crowd  with  the 
purpose  to  render  that  insult  to  some  person,  then  certainly  the 
act  would  be  evidence  to  point  out  the  individual  whom  it  was 
my  purpose  to  insult. 

In  forming  a  judgment  upon  the  question,  how  far  the  fact  of 
provocation  weakened  the  inference  that  the  deceased  was  the 
object  of  the  avowed  vengeance  of  the  prisoner,  there  were  other 
circumstances  in  the  case  proper  to  be  taken  into  consideration. 
It  appeared  that  the  deceased  had  been  employed  to  keep  a  shop 
in  Baleigh,  belonging  in  part  to  the  father  of  the  prisoner. 
The  only  intimation,  previously  given,  of  the  unnamed  object  of 
his  enmity  is  to  be  found  in  the  exclamation,  '*  Is  it  not  a  shame 


746  Stats  v.  Johhsoh.  [N.  Ouoliuih 

ihftildioiildliairetoworkalldayinfhehotBanf  *'  Thatnigfat, 
at  the  shopy  when  forbidden  by  the  deoeaeed  to  sleep  thero,  he 
ezdaimed,  "  It  is  hard  that  I  can  not  go  to  bed  in  my  fatbec^a 
honae/'  And  after  the  fakd  deed  was  done»  instead  of  mprrm 
ing  BoxTOW  for  a  xaah  act,  oommitted  in  the  heat  of  paasion,  he 
uttered  a  horrid  wish  and  impreoationy  indicative  of  a  deep-xooted 
hatred  against  the  deceased.  These  oiroamstances,  connected 
with  the  fact  that,  on  the  part  of  the  prisoner,  nothing  mm 
shown,  tending  in  the  slightest  degree  to  designate  any  other 
object  of  his  vengeance,  seem  to  point  out  the  deceased  as  the 
person,  who,  supplanting  him  in  his  father's  shop,  being  placed 
in  an  easy  sitoation,  while  he  was  obliged  to  toil ''  all  day  in  the 
hot  son,"  was  regarded  by  him  with  the  deadly  hostility  thns 
avowed,  ezeoated,  and  nnrepented  of. 

But  admitting  that  the  deceased  was  the  olqect  of  the  pris- 
oner's vengeance,  it  is  denied  that  there  was  evidence  to  warrant 
a  finding  that  the  prisoner  went  to  the  shop  with  intent  to  pro- 
voke a  qnazrel  and  gratify  his  vengeance.  For  reasons  which 
will  hereafter  be  assigned,  we  hold  that  the  charge  would  have 
been  perfectly  correct,  had  it  omitted  the  inquiry  as  to  an  intent 
to  provoke  a  quarrel,  but  had  left  the  question  of  murder  to  de- 
pend solely  on  the  fact,  whether  he  went  to  the  shop  with  the 
intent  to  kill  the  deceased.  But  we  are  entirely  satisfied  that 
the  circumstances  were  relevant  and  fit  to  be  considered,  if  the 
inquiry  were  material,  upon  the  question  of  intent  to  provoke  a 
quarrel.  Let  us  advert  for  a  moment  to  the  most  material  of 
those  circumstances.  The  prisoner  has  formed  a  purpose  of  most 
deadly  vengeance  against  the  deceased,  and  prepared  the  means 
to  execute  it.  With  these  means  concealed,  he  goes  to  the  place 
where  the  deceased  is  ordinarily  to  be  found.  The  first  act  he 
is  engaged  in,  after  arriving  there,  is  a  quarrel  with  a  third  per- 
son. This  quarrel  the  deceased  had  a  right  to  suppress,  and 
does  suppress.  But  the  prisoner  treats  this  conduct  as  the  tak- 
ing of  a  part  in  the  quarrel  against  him.  The  next  act  is  aa 
attempt  to  take  possession  of  the  bedroom,  connected  with  the 
shop.  The  case  does  not  state  that  this  was  the  bedroom  of 
the  deceased,  and,  however  probable  the  presumption  that  such 
was  the  fact,  we  do  not  feel  ourselves  authorized  to  assume  it 
But  it  is  not  pretended  it  was  the  bedroom  of  the  prisoner;  it 
is  not  shown  that  he  had  ever  occupied  it,  or  had  any  right  to 
occupy  it;  and  indeed  the  only  pretense  of  right  set  up  by  him 
was,  ihat  his  father  was  one  of  the  owners  of  the  shop.  Un- 
questionably the  deceased,  who  represented  the  owners  of  the 
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ahop  and  was  Qloihed  ^fh  iheir  righte,  was  fully  juslafiedinfor* 
Welding  this  assumption  of  dominion  ihere^  and  the  peraerer- 
anoe  in  such  assumption  was  a  rade  and  insulting  act  If  the 
deoeasedy  upon  this,  had  done  no  more  than  turn  him  out  of 
doors,  the  deceased  would  hare  been  wholly  blameless  in  the 
transaction.  But  according  to  the  testimony  of  Pollard,  which 
for  the  purposes  of  the  present  inquixy  must  be  presumed  to  be 
true,  in  turning  him  out  of  doors,  he  kicked  the  prisoner  and 
was  instantaneously  shot.  Now,  it  is  not  for  us,  nor  was  it  for 
the  judge  below,  to  draw  the  conclusion  of  fact,  that  the  pris- 
oner did  go  to  the  shop,  with  the  intent  to  bring  on  a  quarrel 
and  execute  the  purpose  of  death,  which  he  had  formed  against 
the  deceased;  but  if  the  intentions  of  men  are  to  be  ascertained 
by  their  acts,  these  acts  of  the  prisoner  were  fit  for  the  consider- 
ation of  the  jury,  to  enable  them  to  judge  what  was  his  intent. 
He  had  resolYcd  to  kill;  he  went  prepared  to  kill;  he  brought  on 
a  quarrel  with  the  object  of  his  yengeance,  and  in  that  quarrel 
did  kill  him.  Gan  it  be  questioned  that  it  is  a  proper  inquiry, 
did  he  intend  what  happened  ? 

We  haTC  said  that  the  inquiry,  whether  the  prisoner  intended 
to  bring  on  a  quarrel,  was  not  a  material  one  for  determining 
on  the  character  of  his  crime.  We  take  the  principle  to  be 
dear,  that  when  a  deliberate  purpose  to  kill ,  or  to  do  great  bodily 
harm,  is  ascertained,  and  there  is  a  consequent  unlawful  act 
of  killing,  the  provocation,  whatcYcr  it  may  be,  which  precedes 
the  act,  is  to  be  thrown  out  of  the  case  and  goes  for  nothing, 
unless  it  can  be  shown  that  this  purpose  was  abandoned  before 
the  act  was  done.  There  can  be  no  such  thing  in  law  as  a  kill- 
ing with  malice,  and  also  upon  tiie  Juror  brevis  of  passion;  and 
provocation  furnishes  no  extenuation,  unless  it  produces  pas- 
sion. Malice  excludes  passion.  Passion  presupposes  the  ab- 
sence of  malice.  In  law  they  can  not  co-exist.  Murder  is  the 
killing  with  malice  aforethought.  If  there  be  killing,  and 
malice  aforethought  be  shown,  both  of  the  constituents  of  the 
crime  are  established,  and  the  act  is  murder.  Certainly,  how- 
ever, it  must  be  admitted  that  the  most  determined  purpose  to 
kill  may  be  repented  of,  and  malice,  however  deeply  settied, 
may  be  abandoned.  But  there  must  be  something  to  show  that 
this  has  been  done,  before  it  is  presumed.  There  is  a  loctis,  or 
rather  a  tempua  peniientiaf  allowed,  but  to  avail  anything  it  must 
be  employed  for  repentance,  and  repentance  of  a  criminal  pur- 
pose is  not  presumed,  if  the  act  be  done,  which  that  purpose 
contemplated.  It  is  not  therefore  the  legal  presumption,  where  a 
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proTocation  intervenes  between  the  ezpieBeion  of  malice  and  the 
act  of  killing,  that  the  slaying  was  upon  passion  and  not  upon 
malice.  The  authorities  relied  upon  to  establish  this  position, 
when  faixlj  interpxeted,  lay  down  the  opposite  doctrine*  thai 
the  presumption  in  such  cases  is,  unless  there  be  proof  to  the 
contrary,  that  the  killing  was  upon  malice  and  not  upon  pas- 
sion. It  is  admitted  that  the  passage  produced  from  Mr.  East, 
a  Teiy  respectable  compiler  of  the  criminal  law,  taken  per  se,  doen 
faror  the  view  pressed  by  the  prisoner's  counsel.  His  language 
is:  ''But  where  fresh  provocation  intervenes  between  precon- 
ceiyed  malice  and  the  death,  it  ought  clearly  to  appear  that  the 
killing  was  upon  the  antecedent  malice;  which  may  be  difficult 
in  some  cases  to  show  satisfactorily,  if  the  new  provocation 
were  a  grievous  one.  In  such  cases,  says  Hawkins,  it  shall  not 
be  presumed  that  they  fought  on  the  old  grudge,  unless  it  ap- 
pear by  the  whole  circumstances  of  the  fiict:"  1  East,  c.  5,  sec. 
12.  It  is  'to  be  remarked,  however,  in  the  first  place,  that  this 
passage  is  the  concluding  part  of  a  section,  wherein  he  has  been 
considering  how  tax  a  provocation  received  may  rebut  an  im- 
plication of  malice;  and,  after  laying  down  the  proposition  that 
a  provocation  immediately  preceding  the  act,  will  rebut  that 
implication,  "  but  that  it  will  be  no  answer  in  alleviation  to  ex- 
press malice  proven,''  he  proceeds  to  state  that  "  therefore,  if, 
upon  a  provocation  received,  one  party  deliberately  and  ad- 
videdly  denounce  vengeance  against  the  other,  and  afterwards 
carry  his  design  into  execution,  he  vrill  be  guilty  of  murder, 
although  the  death  happened  so  recently  after  the  provocation, 
as  that  the  law  might,  apart  from  such  evidence  of  express 
malice,  have  imputed  the  act  to  unadvised  passion;"  and  then 
follow,  as  a  qualification  or  exception,  the  words  first  quoted. 

Taking,  therefore,  the  whole  section,  its  meaning  is  this:  prov- 
ocation will  not  extenuate  a  killing  to  manslaughter,  although 
the  act  speedily  follows  upon  a  provocation,  and  before  the 
blood,  if  raised  to  the  boiling-point  of  passion,  has  time  to 
cool,  if,  from  the  advised  and  deliberate  expression  of  malice,  it 
can  be  collected  that  the  blood  was  not  thus  heated  by  that 
provocation :  but  if  no  act  of  killing  then  take  place,  and  an  ad- 
ditional provocation  be  received,  and  thereupon  the  person  so 
provoked  slay  his  adversary,  it  is  a  fair  presumption,  unless  the 
circumstances  of  the  fact  show  the  contrary,  that  this  super- 
added provocation  did  produce  such  highly  excited  passion, 
and  the  act  of  slaying  proceeded  from  this  passion.  Thus  un- 
derstood it  does  not  conflict  with  the  views  we  have  taken.    But 
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Mr.  East,  in  this  passage,  refers  to  Hale  and  Hawkins,  who  are 
justly  regarded,  not  as  respectable  compilers,  but  as  standard 
authorities;  and  what  is  their  language?  Mr.  East  refers  to 
Hawkins,  b.  1,  o.  18,  sees.  29,  SO  (p.  97).  Hawkins'  words  axe: 
^'  If  two  happen  to  fall  out  upon  a  sudden  and  presently  agree 
to  fight,  and  each  of  them  fetch  a  weapon,  and  then  one  kills 
the  other,  he  is  gcdltj  of  manslaughter  only,  because  he  did  it 
in  the  heat  of  blood.  And  such  an  indulgence  is  shown  to  the 
frailties  of  human  nature,  that  where  two  persons,  who  hare 
formerly  fought  on  malice,  are  afterwards  to  all  appearance  rec- 
onciled, and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  pre- 
sumed that  they  were  moved  by  the  old  grudge,  unless  it  appear 
by  the  whole  circumstances  of  the  &ct."  Mr.  East  refers  also 
to  1  Hale's  P.  C.  452.  The  entire  passage  in  Hale  is  this:  *'If 
there  be  an  old  quanel  between  A.  and  B.,  and  they  are  recon- 
ciled again,  and  then  upon  a  new  and  sudden  falling  out,  A. 
kills  B.,  this  is  not  murder;  but  if  upon  circumstances  it  ap- 
pears that  the  reconciliation  was  but  pretended,  or  counterfeit, 
and  that  the  hurt  done  was  upon  the  force  of  the  old  malice,  it  is 
murder.''  Here  we  have  the  true  doctrine.  The  act  shall  be  at- 
tributed to  passion  produced  by  provocation,  and  not  to  the  old 
grudge,  if  it  appear  that  the  old  grudge  has  ceased.  One  of  the 
cases  put  by  Hale  on  the  next  page  is,  it  would  seem,  decisive 
of  this  point.  *'  If  A.  challenge  B.  to  fight;  B.  declines  the  chal- 
lenge, but  lets  A.  know  that  he  will  not  be  beaten,  but  will  de- 
fend himself;  if  B.,  going  about  his  vocation,  wears  his  sword, 
is  assaulted  by  A.  and  killed,  this  is  murder  in  A.;  but  if  B.  had 
killed  A.  upon  that  assault,  it  had  been  se  defendendo,  if  he  could 
not  otherwise  escape,  or  bare  homicide,  if  he  could  escape  and 
did  not.  But  if  B.  had  only  made  this  a  disguise  to  secure 
himself  from  the  danger  of  the  law,  and  purposely  went  to  the 
place,  where  probably  he  might  meet  A.,  and  then  they  fight 
and  he  kills  A.,  then  it  had  been  murder  in  B. ;  but  herein  cir- 
cumstances of  the  fact  must  guide  the  juiy."  If  B.  had  formed 
no  determination  to  fight,  but  intended  only  self-defense,  and 
met  A.  accidentally,  then  the  assault  upon  him  would  have  ex- 
cused the  act  of  killing  altogether,  if  necessary  to  his  own 
safety,  or  extenuated  it  to  manslaughter,  if  not  required  by  such 
necessiiy.  But  if  in  truth,  notwithstanding  his  declaration  to 
the  contraxy,  he  had  formed  the  purpose  to  fight,  and  went  to 
the  place  to  execute  that  purpose,  such  an  assault  would  be  no 
excuse  or  alleviation,  and  his  crime  would  be  murder;  and  the 
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inqidxy  for  {he  jnxy  is,  from  {he  cireiixnstaiioeBy  mm  it  his  pur* 
poee  to  flgliti  and  did  he  go  irith  thatpupoae? 

Sach  is  regarded  settled  law  in  the  courts  of  England  at  this 
day,  where,  in  consequence  of  the  numerous  cases  which  call 
for  the  exercise  of  great  legal  discrimination,  precision  in  the 
rule  on  this  subject  may  justly  be  expected.  In  the  late  case  of 
The  Queen  t.  Kirhham^  reported  8  Car.  k  P.  115;  84  Eng.  Oom. 
L.  818,  whero  a  father  stood  indicted  for  the  murder  of  his  scxn,. 
it  appeared  in  evidence  that  the  act  of  killing  was  preceded  by 
such  an  inmiediate  act  of  provocation,  as  would  extenuate  the 
crime  to  manslaughter,  unless  malice  was  shown.  13ie  crimA 
was  committed  on  Saturday,  and  testimony  was  given  of  threats 
to  kill  the  deceased,  uttered  by  the  prisoner  on  the  preceding 
Monday  and  Wednesday.  The  jury  was  instructed  that  the 
question  of  manslaughter  or  murder  depended  upon  the  fact, 
whether  these  threats  were  the  mere  ebullitions  of  momentary 
anger,  or  the  expressions  of  a  deliberate  purpose;  ''  so  that  tf 
they  believed  that  on  the  Monday  or  Wednesday  before,  the  pris> 
oner  used  the  threats  deliberately,  then  all  the  quarreling  and 
wrestling  might  be  dismissed  from  their  consideration." 

In  the  observations  made  upon  the  objections  to  the  instruc- 
tion given,  we  have  unavoidably  anticipated  much  that  is  ap- 
plicable to  the  other  objection,  because  of  instruction  not  given. 
It  will  be  sufficient  for  us  now  to  remark,  in  relation  to  this  ob- 
jection, that  provocation,  as  such,  is  not  an  extenuation  of  the  act 
of  killing,  although  passion,  consequent  upon  provocation,  may 
extenuate;  that  the  true  question  is,  whether  the  act  be  the  re- 
sult of  such  passion  or  of  malice;  and  that  the  relation  of  good 
or  ill-will,  prevailing  between  the  parties,  is  all  important  in 
leading  to  the  decision  of  that  question;  and  that  when  the  ex- 
istence of  deliberate  malice  in  the  slayer  is  once  ascertained,  its 
continuance,  down  to  the  perpetration  of  the  meditated  act,  must 
be  presumed,  until  there  is  evidence  to  repel  it.  What  that  evi- 
dence should  be  it  is  hazardous  to  define.  But  there  must  be 
some  evidence,  and,  without  it,  the  jury  can  not  rightfully  find^ 
or  the  court  give  an  instruction  implying  that  they  may  find,  a 
discontinuance  of  deliberate  malice.  If  a  considerable  period  of 
time  has  elapsed,  between  the  last  indications  of  the  wicked  pur- 
pose aod  the  killing;  if  convenient  opportunities  for  gratifying 
vengeance  have  passed  over,  and  no  use  was  attempted  to  be 
made  of  them;  if  an  apparently  amicable  intercourse  has  taken 
place  between  the  parties  in  the  mean  while;  these,  and  such  as 
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these,  would  be  oizeamstanoes  well  worthy  of  the  ooiuddeiation 
of  the  fory,  as  tending  to  show  a  change  of  intention.  Troe,  it 
IS  in  the  power  of  him,  in  whose  hands  are  the  hearts  of  his 
ereatues,  to  eflFeot  this  change  in  the  twinkling  of  an  eye,  and 
he  alone  oan  know  with  oertainfy  whether  it  hath  or  hath  not 
been  made.  Bat  men,  fallible  men,  obliged  to  jndge  of  human 
motives,  and  yet  having  no  means  of  judging  bat  by  external 
indications,  are  compelled  to  pronoanoe  the  unlawful  deed  the 
consequence  of  the  wicked  purpose,  unless  there  be  some  evi- 
dence, which  their  understandings  can  discern,  that  such  par- 
pose  had  been  relinquished.'  In  the  case  before  us  iheie  is  one 
thing,  which  we  can  pronounce  with  certainfy.  If  the  prisoner 
did  go  to  the  place,  where  he  killed  the  deceased,  with  intent 
to  kiU  him;  and  so  the  jury  have  found,  and  so  in  our  opinion 
they  were  warranted  to  find,  there  was  no  evidence,  however 
slight,  showing,  or  tending  to  show,  that  this  intention  vras 
abandoned,  before  the  act  was  done.  The  decision  of  this  court 
must  be  certified  to  the  superior  court  of  Wake,  with  directions 
to  proceed  to  judgment  and  sentence  of  death  against  the  pris- 
oner, agreeably  thereto,  and  the  laws  of  this  state. 

Daxoel,  J.,  dissenting.  The  judge  charged  the  jury  that  "  if 
they  could  collect  the  fact,  that  the  deceased  was  the  object  of 
the  threat  deposed  to  by  P.  Mangum,  and  that  the  prisoner 
vrent  to  the  shop,  with  an  intention  to  provoke  a  quarrel  with 
the  deceased,  in  order  to  gratify  his  avowed  vengeance,  then  the 
killing  was  murder,  notwithstanding  the  facts  proved  by  Pol- 
lard." This  part  of  the  charge  is  particularly  objected  to  by 
the  prisoner's  counsel.  He  says  that  there  was  no  evidence  in 
the  case,  which  tended  to  show  the  court  and  jury,  that  the  pris- 
oner sought  a  provocation  to  be  given  him  by  the  deceased,  that 
he  might  have  a  pretext  to  fire  on  him  as  he  did,  and  that  the 
judge  should  have  told  the  jury,  that  there  was  no  evidence  in 
the  case  to  support  that  position  taken  by  the  attorney-general. 
He  contends  that  the  cause  or  motive  that  prompted  the  fire 
should  have  been  distinctiy  left  to  be  found  by  the  jury,  with 
instructions  from  the  court,  that,  if  the  cause  was  the  next  im- 
mediate provocation  given  by  the  deceased,  by  dragging  the 
prisoner  through  the  rooms  and  kicking  him  out  of  doors,  then 
it  was  only  a  case  of  manslaughter;  but,  if  the  cause  of  the  fire 
vras  upon  a  former  grudge,  then  it  was  murder. 

One  reasonable  creature  killing  another  human  being,  with 
malice  aforethought,  is  the  legal  definition  of  murder.  But  for 
any  assault,  made  with  violence  or  circumstances  of  indignity 
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npon  a  sum's  person,  as  by  pulling  by  the  nose,  if  it  be  resented 
immediately  by  the  death  of  the  aggressor,  and  if  it  appear  that 
the  party  acted  in  the  heat  of  blood  ui>on  the  proYocation,  this 
will  rednce  the  crime  to  manslaughter:  1  Easf  s  P.  C.  233;  EeL 
135;'  4  Bl.  191.  Such  a  proTOcation,  the  law  presumes,  might, 
in  human  frailty,  heat  the  blood  to  a  proportionable  degree  of 
resentment,  and  keep  it  boiling  to  the  moment  of  the  fact;  so 
that  the  party  may  rather  be  considered  as  having  acted  upon  a 
temporary  suspension  of  reason,  than  from  any  deliberate  mali- 
cious motive:  1  East's  P.  0.  258.  In  case  of  a  legal  provoca- 
tion, strictiy  so  considered,  the  heat  of  Uood  will  extenuate  the 
guilt  of  the  party,  acting  under  its  adequate  influence,  even 
though  he  make  use  of  a  deadly  weai>on:  Id.  It  is  admitted,  in 
the  case  before  us,  that  the  provocation  given  by  the  deceased 
next  immediately  before  the  pistol  was  fired  (as  deposed  to  by 
Pollard),  would,  if  true,  and  standing  alone,  have  reduced  the 
killing  to  manslaughter.  It  is  contended  for  the  state,  that  the 
evidence  of  the  witness  Mangum,  and  the  subsequent  killing  of 
Beasley  by  the  prisoner,  was  strong  and  sufficient  presumptive 
evidence  of  aforethought  malice  against  the  deceased.  I  admit 
that  it  was  sufficient  evidence  to  go  to  the  jury  upon  thut  point. 
But  the  question  still  returns,  did  the  prisoner  fire  by  force  of 
the  promptings  of  that  aforethought  malice,  or  was  he  moved  to 
fire  by  the  provocation  just  then  received  ?  Malice  aforethought 
is  the  result  of  deliberation;  if  the  prisoner  fired  when  his  blood 
was  boiling  by  the  provocation,  when  he  was  under  a  brevU 
furor,  and  as  it  were  without  reason,  the  presumption  arises 
that  the  act  was  done  from  the  impulse  of  immediate  anger  and 
excitement.  If  so,  it  negatives  the  charge  that  it  was  done  by 
the  promptings  of  the  aforethought  malice.  The  jury  might 
find  a  locus  penHenHw,  or  a  cesser  of  the  former  grudge,  and 
that  the  killing  was  the  result  of  the  brevia  Juror,  which  the 
prisoner  was  thrown  into  by  the  immediate  provocation. 

If  A.  has  malice  against  B.,  and  intends  to  murder  him,  at  a 
time  when  he  can  convenientiy  do  it,  B.,  ignorant  of  the  design, 
but  for  some  illegal  cause  or  other,  sets  upon  A.  with  such  vio- 
lence, that  it  becomes  absolutely  necessaiy  for  him  to  kill  B.  to 
save  his  own  life;  is  this  murder  in  A.,  because  there  was  proof 
that,  some  time  before,  he  had  malice  against  B.  ?  I  should  sup- 
pose not;  and  the  jury,  I  think,  would  be  left  to  say  that  the 
death-blow  was  given  under  the  immediate  and  natural  impulse 
of  A.  to  save  his  own  life,  and  therefore  excusable  homicide. 

1.  QuMH  T.  Mawgridff€. 
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So  likewise,  in  the  oaae  juet  sapposed,  if  B.  assault  A.  by  tak- 
ing him  by  the  collar,  and  f(»Gibl7  drag  him  through  two  rooms, 
and  then  kick  him  out  of  the  door  in  the  presence  of  company, 
and  A.  instantly  fires  a  pistol  and  kills  B.,  are  the  jury  com- 
pelled to  say  this  is  mnrder,  because  of  the  antecedent  grudge?. 
Can  they  not  say,  if  they  believe  the  truth  to  be  so,  that  A.  was 
induced  to  fire,  from  the  immediate  anger  or  brevia  Juror,  into 
which  he  was  thrown  from  the  provocation  just  before  received, 
and  that  it  was  manslaughter?  It  seems  to  me  that  the  jury 
would  be  at  liberty  so  to  find,  and  that  they  ought  so  to  find, 
unless  it  "  clearly  appeared"  that  the  prisoner  killed  under  the 
former  malice.  The  case  of  The  Qusen  v.  Eirkham,  84  Eng. 
Oom.  L.  818,  so  far  from  being  authority  against  this  position, 
is  a  case,  as  it  seems  to  me,  in  favor  of  it.  The  reporters  (Car- 
zington  and  Payne)  give  the  substance  of  the  case  thus:  "  In 
order  to  reduce  the  killing  of  a  person  to  manslaughter,  there 
must  not  only  be  a  sufficient  provocation,  but  the  jury  must  be 
satisfied  that  the  fatal  blow  was  given  in  consequence  of  that 
provocation.  If  A.  had  formed  a  deliberate  design  to  kill  B., 
and,  after  this,  they  meet  and  have  a  quarrel,  and  many  blows 
pass,  and  A.  lolls  B.,  this  will  be  murder,  if  the  jury  are  of  the 
opinion  that  the  death  was  in  consequence  of  the  previous  mal- 
ice and  not  of  the  sudden  provocation."  What  would  the  crime 
be,  if  the  jury  should  be  of  the  opinion  that  the  death  was  in 
consequence  of  the  sudden  provocation,  and  not  of  the  ante- 
cedent malice  ?  I  answer,  only  manslaughter.  And  then  is  it 
not  a  question  for  the  jury  to  decide,  whether  the  death-blow 
was  inflicted  in  consequence  of  the  previous  malice  or  in  conse- 
quence of  the  sudden  provocation?  It  seems  to  me  that  it  is.  ''In 
every  case,  where  the  point  tumeth  upon  the  question,  whether 
the  homicide  was  committed  willfully  and  malieionsly,  or  under 
cixcumstances  justifying,  excusing,  or  alleviating,  the  matter  of 
fMt  is  the  proper  and  only  province  of  the  jury:"  Foster's 
Grown  L.  266.  In  the  case  of  The  Queen  v.  Kirkham,  Judge 
Oderidge  begins  his  charge  to  the  jury  by  showing  the  distinc- 
tion between  the  crime  of  murder  by  malice  implied  in  law,  from 
death  happening  by  the  use  of  a  deadly  weapon,  where  no  prov- 
ocation had  been  given,  and  the  crime  of  manslaughter,  where 
death  is  inflicted  by  a  deadly  weapon,  but  where  a  sufficient 
provocation  had  been  given  at  the  time.  He  says,  that,  in  the 
fint  case,  the  slayer  is  cool,  and  must  be  taken  to  have  malice; 
in  the  other,  he  has  not  malice,  if  he  acted  upon  the  provoca- 
tion.   He  then  proceeds  to  say,  "Ha  person  has  received  a 
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Uow,  and,  in  the  oonsequent  ixritation,  immediatelj  infiictB  a 
womid  that  oocanons  death,  that  "will  be  mandaiighter.  But 
the  dayer  shall  not  be  allowed  to  make  this  blow  a  cloak  for 
what  he  does;  and,  theiefoiey  though  there  has  been  an  actual 
qnanely  and  the  deceased  shall  have  giyen  a  nnmber  of  blows, 
jet  if  the  party  inflict  the  woond,  not  in  consequence  of  those 
blows,  bat  in  consequence  of  previous  malice,  all  the  Uowb  will 
go  for  nothing.  So,  in  the  present  case,  if  there  was  a  stab 
giTen  in  consequence  of  a  grudge  entertained  a  day  or  two 
before,  all  that  passed  between  these  parties  at  the  Teiy  time» 
must  go  for  nothing,  ior  the  simple  reason  that  the  blows  were 
not  the  cause  of  the  crime.''  1^  reporters  then  make  Judge 
Oderidge  to  say  to  the  jmy :  **  So  that  if  you  beUeve,  on  the 
Monday  or  Wednesday  before,  the  prisoner  used  the  threats 
that  hare  been  sworn  to,  deliberately,  then  all  the  quarrel  and 
the  wrestling  may  be  entirely  dismissed  from  your  consideration.'^ 
The  English  reporter  or  the  printer  must,  in  the  last  quoted 
part  of  the  charge  of  the  judge,  have  omitted  these  words:  "  if 
the  prisoner  had  killed  his  son  with  the  knife,  in  consequence  <if 
those  previous  threats  deliberately  made."  If  the  omissiony 
which  I  contend  is  made  in  the  report,  be  not  supplied  in  some 
way,  then  the  iei>ort  of  the  case  makes  Judge  Ooleridge  contra- 
diet  himself;  for  his  renuirks,  just  before  made,  had  left  the 
juty  to  understand,  that  if  the  fatal  stroke  was  given  from  im- 
mediate proTocation,  which  the  blows  given  by  the  deceased 
bad  produced,  it  would  be  but  a  case  of  manslaughter,  notwith- 
standing the  antecedent  grudge.  In  this  way,  the  opinion  of 
Judge  Ooleridge  will  correspond  with  what  is  said  to  be  the  law 
by  Mr.  East  in  his  Pleas  of  the  CSrown,  224,  and  other  vrriters. 
Mr.  East  says:  "  When  fresh  proTocation  intervenes  between 
preconceived  malice  and  the  death,  it  ought  dearly  to  appear 
that  the  killing  was  upon  the  antecedent  malice;  which  may  be 
di£Blcult  to  show  satisfactorily,  if  the  new  provocation  was  a 
grievous  one."  **  In  such  cases,"  says  Hawkins,  "  it  shall  not 
be  presomed  they  fought  on  the  old  grudge,  unless  it  appear  hj 
the  whole  oircaznstances  of  the  fact."  That  Baron  Oomyns  un- 
derstood Hale  to  hold  the  law  to  be  the  same  way  is  to  be  seen: 
4  CSom.  Dig.  (Justices),  M.  16.  ''  Though  there  was  former 
mj^ce,  if  they  were  reconciled  and  quarrel  upon  a  new  occa- 
sion. Bo  if  tiiey  fight  upon  malice  and  are  parted,  and  after^ 
wards  fight  ui>on  a  sudden,  it  is  but  manslaughter  in  each  case." 
He  cites  Hale's  P.  0.  49,  for  both  i>o8itions.  In  such  a  case  it 
seems  to  me,  the  jury  are  at  Uberiy  to  say  there  was  a  cesser  of 


Dec  1840.]  Statb  v.  Johnson.  755 

the  prenans  malieiaiis  intent,  and  that  the  praramptton  mm, 
that  the  act  flowed  from  a  new  and  a  different  caose;  and  if  the 
act  flowed  from  the  violent  provocation  immediately  given,  it 
could  not  flow  from  the  antecedent  malice:  therefore  the  killing 
coold  not  be  mnrder,  for  it  lacked  the  necessazy  ingredient  to 
constitote  that  crime,  viz. :  killing  with  malice  aforethought,  or 
hj  the  promptings  of  aforethought  malice.  Notwithstanding,  I 
admit  that  the  presumption  may  be  repelled;  and  if  the  jury 
were  satisfied  that  the  killing  was  upon  the  antecedent  malice^ 
it  would  be  murder:  1  East,  282;  1  Hale's  P.  0.  462.  The  law,, 
as  I  hare  here  stated  it  to  be,  was  so  understood  by  the  judge 
and  the  counsel,  both  for  the  state  and  the  prisoner. 

To  get  clear  of  what  seemed  to  be  the  recent  prorocation,  the 
counsel  for  the  state  insisted,  that  the  prisoner  sought  what  was 
done  by  the  deceased,  as  a  pretext  or  cloak  to  fire  upon  him  and 
kill  him.  We  are  now  called  upon  to  review  the  charge  of  the 
judge  upon  this  particular  i>oint  in  the  case,  under  aU  the  facts 
that  had  been  proved  by  the  two  witnesses,  Mangum  and  Pol* 
lard.  Whether  the  prisoner  sought  a  provocation  to  be  given  by 
Beasley,  that  he  might  kill  him,  was  the  turning-point  of  life 
or  death  in  this  case.  Where  is  the  evidence  that  the  prisoner 
went  to  the  shop  with  that  view,  or  that  he  sought  a  provocation 
to  kill  him?  They  never  before  had  even  angzy  words;  the  shop 
was  a  tippling-shop,  and  belonged  in  part  to  the  prisoner's  father; 
the  prisoner  loved  ardent  spirits;  was  it  not  natural,  then,  that 
he  should  go  there  to  gratify  his  propensity  for  drink  ?  The 
prisoner's  being  at  the  shop  that  night  is,  then,  reasonably  and 
naturally  accounted  for.  What  next  ?  The  prisoner  and  OHSrien 
quarrel;  who  began  the  quarrel  is  not  stated.  Is  it  remarkable 
that  a  man,  who  was  in  drink  at  dinner-time  and  in  a  tippling- 
shop  at  night,  should  be  in  a  quarrel  with  another  man  in  the 
same  shop  ?  It  is  well  known  to  be  a  frequent  occurrence;  there- 
fore there  is  nothing,  as  it  seems  to  me,  in  this  circumstance. 
What  next?  The  deceased,  the  keeper  of  the  shop,  tells  the  pris> 
oner  to  behave  himself;  the  prisoner  says,  **  Do  you  take  it  up?'' 
Is  there  anything  remarkable  in  the  fact  of  a  man  in  a  passion,  in 
a  war  of  words  with  another  person,  being  thus  accosted,  mak* 
ing  just  such  an  answer?  I  think  not.  The  deceased  and  the 
prisoner  quarrel  for  some  time;  afterwards,  the  prisoner  said  he 
would  go  to  bed;  the  deceased  said  he  should  not;  the  prisoner 
said  it  was  hard  he  could  not  go  to  bed  in  his  father's  house^ 
Bagan,  the  part  owner  of  the  house,  there  and  making  no  ob- 
jection, he  took  a  candle  and  attempted  to  go  up-stairs,  where 
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there  iraui  a  bed;  the  deceased,  without  any  notice  to  the  jnia- 
oner  to  leaye  the  house,  illegally  takes  him  by  the  collar,  drags 
bim  through  two  rooms  and  kicks  him  out  of  doors,  and  in* 
atantly  the  prisoner  fired  the  pistol.  And  these  slight  Gircum- 
atanoes  are  left  by  the  court  to  the  jury,  to  find  the  life  or  death 
fact,  that  the  prisoner  went  to  the  shop  that  night  with  the  de- 
sign to  seek  a  provocation  to  kill  a  man,  that  he  never  before 
had  an  angry  word  with.  It  seems  to  me  that  all  these  things, 
taken  together,  do  not  raise  any,  or  at  most,  but  a  very  slight 
presumption  of  the  fact  sought  to  be  established,  viz. :  that  the 
prisoner  sought  a  provocation,  as  a  pretext  to  kill  Beasley.  I 
admit  that  a  man  maybe  found  guiliy  of  murder  upon  presump- 
tive evidence.  But  the  presumption  must  be  strong  and  cogent, 
not  leaving  on  the  mind  a  r^itional  doubt  to  the  contrary.  If 
the  presumption  of  a  material  fact  be  slight,  as  I  think  it  was  in 
this  ease,  it  availeth  nothing;  it  is  no  evidence  in  a  life  and  death 
case,  and  the  judge  should  have  so  informed  the  jury.  He  did 
not;  but  he  left  the  jury  to  find  a  fact  which  would  raise  the 
crime  from  manslaughter  to  murder,  upon  circumstances  which 
the  law  pronounces  to  be  no  evidence  to  prove  that  fact.  The 
words  made  use  of  by  the  prisoner,  after  he  had  fired  the  pistol, 
in  my  mind,  weigh  nothing.  They  were  or  might  be  the  ebulli- 
tions of  a  vulgar  mind,  made  in  the  moment  of  anger  and  great 
exasperation  from  the  recent  provocation. 
I  think  there  should  be  a  new  trial. 

By  OoDBT.    Judgment  of  the  superior  court  affirmed. 

Wiuff  Ooasm'UTJM  Hukdeb.— In  the  note  to  WkUtford  ▼.  CommcmweaWk^ 
18  Am.  Deo.  774,  this  anbject  is  folly  disenssed:  See  also  8iaU  v.  Cboper,  SI 
Id.  490;  State  v.  Fangmwi,  27  Id.  412;  Stata  ▼.  Ortmk,  23  Id.  117;  dfm  ▼. 
StaUf  24  Id.  570.  For  the  distinction  between  numsUnghter  and  mnrdsr, 
•ee  Pemui^vania  v.  Bell,  1  Id.  2d8;  StaUY.  NorrU^  Id.  664;  8iaU  ▼.  Roberts, 
9  Id.  043;  Orainger  ▼.  /SUeUe,  26  Id.  278;  State  v.  Ferguttm,  27Id.  412.  As  to 
how  hr  a  homicide  is  justifiable,  see  State  v.  WeOSf  1  Id.  211;  Orajf  ▼.  Combe^ 
S3  Id.  431;  Orahiger  ▼.  State^  26  Id.  278.  The  principal  case  isr^gaided  aa 
anthority  for  the  position  that  thongh  there  was  great  provocation,  yet  if  it 
be  proved  that  the  prisoner  did  not  act  onder  it,  bat  from  a  previoosly  con- 
eeived  malice,  the  crime  is  murder,  in  State  v.  Ourry,  1  Jones,  285,  and  is  ap- 
proved in  State  v.  TiUy,  3  Ired.  439;  State  v.  ro-eAo-no-taA,  64  N.  Cas.  618» 
and  StaU  v.  Owen,  Phil.  428.  In  State  v.  Joknetm,  2  Jones,  252,  the  court 
discussed  the  principal  case,  and  held  that  it  did  not  extend  to  the  position 
that  where  a  prisoner  bore  malice  towards  the  deceased  and  there  was  no  re- 
conciliation, though  deoeased  did  give  what  under  other  cironmstanoes  would 
be  legal  provocation,  the  law  would  refer  the  killing  to  the  malice  and  not 
the  provocation. 
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(1  Xbdsu.'B  Law,  4M.] 
FaIOVBE   OAir    KOV  MaIHTAIK  TbXSPASS    against  PimOBABIR  IBOX   Oo* 

rABrarxE  <rf  all  the  partnenhip  goods,  though  the  lale  was  made  in  fraud 
of  his  rigihti;  the  remedy  in  each  a  caae  is  in  equity. 


^bosPASs.  Plaintiff  and  one  Lindsay  were  partners  in  a  oar- 
Xjage-making  shop;  Lindsay  by  deed  of  tmst  assigned  all  ilie 
property  belonging  to  the  partnership  to  defendant  in  payment 
of  his  indiiddual  debts.  Afterwards  he  absconded,  insolvent. 
Defendant,  acting  under  this  deed  of  trost,  seized  the  property 
and  sold  it.  Wells  brought  this  action,  and  defendants  justify 
under  the  deed.  The  court  below  expressing  an  opinion  thai 
the  plaintiff  oould  not  maintain  this  action,  the  plaintiff  sufljered 
a  nonsuit  and  appealed. 

J.  T.  Marehead,  for  the  defendant. 

No  counsel  api>eared  in  this  court  for  the  plaintiff. 

BuFvxH,  0.  J.  This  court  concurs  in  opinion  with  his  honor^ 
that  this  action  will  not  lie.  It  may  be  admitted  that  the  sale 
of  the  goods  of  a  firm  by  one  of  the  partners  in  payment  of  his 
own  debt,  is  prirna/acie  an  act  of  fraud,  and  wrong  towards  the 
other  partners.  But  the  question  is  as  to  the  remedy  for  that 
wrong.  The  case  is  different  from  that  of  an  action  brought 
against  a  partnership  on  a  securify  given  in  the  name  of  the 
firm  by  one  of  the  partners  for  his  own  debt;  in  which  case  it  is 
well  settled  that  no  action  can  be  sustained:  Weed  v.  Bichard- 
son,  2  Dev.  &  Bat.  535.  The  defense,  however,  is  not  that  of 
the  defrauding,  but  of  the  defrauded,  partner;  the  latter  being 
allowed  to  show  that  he  is  not  bound  by  the  security.  The  con* 
sequence  of  that,  in  the  English  law,  is,  that  the  plaintiff  fails 
altogether,  since  by  that  law  a  joint  action  ex  contractu  must  be 
sustained  against  all  the  defendants,  or  it  can  not  be  against 
either.  Li  this  state  it  is  different,  and  judgment  may,  by  force 
of  our  statute,  be  entered  against  one  or  all  the  defendants  in 
actions  founded  on  contracts  as  in  those  for  torts.  Therefore, 
here  there  may  be  judgment  against  the  partner  who  executed 
the  instrument,  while  the  other  is  discharged  upon  his  defense, 
founded  on  the  fraud.  But  although  a  fraud  of  this  character 
constitutes  a  good  defense  in  the  case  mentioned,  there  are  in- 
superable difficulties  in  sustaining  an  action  brought  against  the 
purchaser  of  goods  of  the  firm  from  one  of  the  partners.  If  the 
action  be  for  the  price  of  the  goods,  as  upon  a  sale,  it  must  be 
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in  the  names  of  all  the  partners,  indnding  him  who  made  the 
fnodnlent  sale;  and  there  is  an  inconsistency  and  absordily  in 
the  idea  of  the  perpetrator  of  a  fraud  reooTering,  as  one  of  the 
plaintifb,  in  an  action  against  a  person  who  co-opemted  in  the 
fraud.  In  Eichmond  y.  Heaasy,^  1  Stark.  202,  Lord  Ellenbor* 
ough  held,  that  an  action  could  not  be  maintained  in  the  name 
of  the  three  partners  in  a  firm  against  the  acceptor  of  hills 
drawn  faj  the  firm,  when  the  defendant  showed  that  one  of  the 
£rm — though  in  fraud  of  his  partners — had  engaged  to  provide 
for  the  bills.  This  was  held  upon  the  principle,  that  the  part- 
ners were  obliged  to  sue  jointly;  and  that  the  release  or  other 
act  of  one,  therefore,  bound  the  rest  as  well  as  himself.  If  the 
action  be  for  the  property  itself,  instead  of  the  price,  or  be 
troTer  or  trespass  for  taking  or  conTerting  the  properly,  the  re- 
eult  must  be  the  same.  It  is  not  necessary  to  express  an  opin- 
ion, whether  such  a  purchaser  could  maintain  an  action  against 
the  other  partners,  if  they  happened  to  get  the  goods  into  pos- 
session. Our  inquiry  is  whether  the  partners,  or  any  of  them, 
can  hare  an  action  against  the  purchaser;  and  in  reason,  an 
action  sounding  in  tort  stands,  in  such  a  case,  on  the  same 
footing  with  one  for  the  price.  In  Jones  t.  Yates,  9  Bam.  k 
Oress.  632,  where  Sykes  was  a  partner  in  two  firms,  and  took  the 
money  and  bills  belonging  to  one  to  pay  his  debt  to  the  other, 
it  was  held,  that  neither  assumpsit  for  the  money  nor  trover  for 
the  bills  would  lie  in  the  names  of  the  partners  to  whom  the 
money  and  bills  had  belonged,  nor,  they  having  become  bank- 
rupt, in  the  names  of  their  assignees.  In  delivering  the  opinion 
of  the  court  of  king's  bench,  Lord  Tenterden  said,  there  was  no 
instance  in  which  a  person  had  been  allowed,  as  plaintiff  in  a 
court  of  law,  to  rescind  his  own  act,  upon  the  ground  that  such 
an  act  was  a  fraud  on  some  other  person;  whether  the  parly 
sued  in  his  own  name  only,  or  jointly  with  such  other  person. 
It  may  be  Bupi>o8ed,  as  the  present  action  is  not  brought  in  the 
ziame  of  the  dishonest  partner,  but  in  that  of  the  injured  one 
alone,  and  the  defendant  has  not  pleaded  in  abatement  the  non- 
joinder of  the  other  partner,  that  it  ought  to  be  sustained,  and 
the  plaintiff  be  allowed  to  recover  his  adequate  part  of  the  value 
of  the  goods.  But  the  rule  requiring  a  plea  in  abatement,  when 
an  action  of  tort  is  brought  by  one  joint  tenant  or  tenant  in  com- 
mon, applies  only  to  those  cases,  in  which  a  joint  action  by  all 
the  persons  having  an  interest  would  lie.  If  in  suoha  case  the 
defendant  does  not  plead  in  abatement  to  the  action  brought  by 

1.  AietaMiME  ▼.  Hmpif, 
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one  tenant  in  oonoDon,  the  plaintiff  xeoovera  in  that  action  ao- 
eording  to  his  shaze;  and»  vben  the  other  Boes  for  his  dun,  the 
plea  of  nonjoinder  comee  too  late;  since  the  action  can  not 
then  be  sastained  in  another  form,  and  unless  it  could  be  in 
ihat»  the  plaintiff  might  be  entirely  defeated,  by  collision  be- 
tween his  co-tenant  and  the  defendant.  But  peortners  do  not, 
in  this  respect,  resemble  tenants  in  common  or  ordinary  joint 
tenants.  They  can  not  se^er  in  an  action;  and  one  of  them  can, 
by  a  sale,  pass  the  whole  interest  in  a  chattel  belonging  to  the 
£rm;  whereas  a  sale  by  a  tenant  in  common,  or  joint  tenant^ 
passes  only  his  interest;  and  his  former  co-tenant  may  still  hold, 
or  take  possession,  as  part  owner.  In  the  case  of  Jone$  t. 
Taie8,  Lord  Tenterden  said  the  property  passed  at  law  as 
against  Sykes  (the  fraudulent  seller),  and  there  was  no  remedy 
at  law  for  Buzy  (the  other  partner)  to  recoTcr  it  back.  He  could 
not  do  so,  without  making  Sykes  a  party.  He  thus  agrees  with 
Lord  Ellenborough,  that  piurtners  must  sue  jointly.  The  dif- 
ference between  tenants  in  common  and  partners  is  exhibited 
more  plainly,  when  it  is  considered  what  remedies  'persons 
standing  in  those  rdations  respectiTely  have  against  each  other. 
If  a  tenant  in  common  destroy  the  chattel,  or,  as  some  think, 
if  he  sell  the  whole,  his  fdlow  may  have  trover  or  tres- 
pass against  him.  But  it  is  clear,  that  between  partners  those 
actions  do  not  lie;  nor,  indeed,  any  oihers  at  law.  Evexything 
rests  in  confidence  between  partners,  and  lies  in  account 
while  the  partnership  continues;  and  if  one  of  them  sell  or 
take,  or  destroy  the  joint  efEects,  all  that  can  be  done  is  to  charge 
to  him  the  value  in  account. 

The  interest  of  partners  in  particular  chattels  can  not  be  de- 
tennined  by  the  number  of  partners  or  their  shares  of  the  profits; 
nor  can  one  of  them  claim  a  division  of  specific  articles.  An 
account  must  be  taken  of  the  whole  partnership,  so  as  to  ascer- 
tain the  dear  interest  of  each  partner:  Baird  v.  Baird,  1  Dev.  & 
Bai  Eq.  624  [81  Am.  Dec.  899].  TTnta  such  account  be  taken, 
it  can  not  be  told,  whether  the  partner,  who,  for  his  own  benefit, 
sold  or  consumed  the  partnership  pfoperiy,  was  not  justifiable, 
inasmuch  as  his  interest  in  the  joint  stock  may  have  exceeded 
the  value  of  the  property.  If  this  action  had,  therefore,  been 
brought  against  the  fraudulent  partner  himself,  it  must  have 
failed;  and  it  might  be,  on  the  clearest  ground  of  right  and  jus- 
tice. So,  for  the  same  reason,  it  must  against  the  vendee  of 
that  partner.  As  respects  the  right  to  the  thing  sold,  the 
assignee  stands  in  the  shoes  of  his  assignor.    Besides,  it  is 
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fanpoariWe  to  say  what  damages  the  plaiTitiff  ouf^  to  reooYar. 
In  an  aetion  lij  one  tenant  in  oomzDon,  lie  has  only  to  show  his 
interest,  which  is  determinate,  as  a  quarter  or  a  half,  and  no  plea 
in  ahatement  being  pat  in,  the  jury  apportions  the  damages 
accordingly.  Bat,  as  already  mentioned,  the  interests  of  part- 
ners are  complicated,  and  depend  upon  the  reeolt  of  all  the  ao- 
counts  of  the  partnerahip.  To  take  the  aoooonts  a  ooart  of  law 
IS  unfit,  and,  indeed,  incompetent;  and,  therefore,  the  juy  can 
not  apportion  the  damages,  which,  as  a  partner,  the  plaintiff 
ought  to  recover.  As  a  court  of  law  thus  finds  itself  ineapable 
of  ascertaining  the  rights  of  the  parties  and  doing  justice  be- 
tween them,  it  ought  not  to  assume  the  juzisdiotion  for  any  puiv 
pose,  but  leave  the  whole  subject  to  that  tribunal,  lAich  can 
administer  exact  justice  in  the  premises. 

By  OouBT.    Judgment  aiBrmed. 


Ptmsa  OP  PAsnOEE  vo  AasiaN  FABonBismp  Enaont  See  Deebmrd  t. 
Coac,  30  Am.  Dto.  287,  and  note  290;  TaU  ▼.  7a^  38  Id.  383,  ntering  to 
oUmt  omm  in  thii  •eries.  The  prindpAl  ceae  ia  cited  as  antliority  for  tiw 
podtion  that  a  partner  can  not  maintain  an  action  against  a  bona  JSde  pm^ 
ehaaer  of  hit  copartner,  thongh  the  aale  is  frandnlently  made  in  aatiirfaotion 
of  the  latter's  individnal  debts,  in  i^^SMM  ▼.  Bak^r,  11  Irad.  283^  and  Vamm 
▼.  HuB9ty,  1  Jones,  385.  The  distinction  between  tenants  in  common  and 
partnen  drawn  in  the  principal  caae,  is  qnoted  with  approval  in  Fkmmt  t. 
JIbore,  2  Id.  123. 


WiLLiAHS  V.  Buchanan. 

(1  Ibkdbll's  Law,  686.] 

Onisv  ov  Laitd  Bouitdsd  on  Non-navioablb  Stbsaic  carries  the  land  ta 
the  middle  of  the  stream. 

Whxbs  Onb  G&Airr  Oveslafs  Anothsb,  the  party  who  actoally  settles  on 
the  dispated  part  is  adjudged  to  be  in  the  ezdosiye  possession  thereof. 

ExxBcxsiNo  Continuous  Acts  of  Dominion  over  the  land,  as  by  keeping  np 
fish-traps,  erecting  and  repairing  dams  across  it,  and  using  it  every  year 
during  the  entire  fishing  season  for  the  puipose  of  catching  fish,  consti- 
tute an  unequivocal  possession  thereof. 

Tbespabs  quare  clausum  fregii.  The  case  was  tried  at  spring 
term,  1841,  of  Chatham  superior  court,  before  Judge  Peaxson. 
The  opinion  states  the  case. 

WaddeU,  for  the  plaintiff. 

W.  H,  Haywood,  jun.^  for  the  defendant. 

Oaston,  J.    The  trespass,  of  which  the  plaintiff  oomplained» 
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was  the  pattixig  of  a  fish-tmp  in  a  sltiioe  of  Deep  liYer,  and  Qie 
eraeiion  of  a  dam  contigaons  to  the  trap,  and  aoctending  from 
tbe  aoiitli  bank  of  the  riTer  to  a  rook  on  the  north  side  of  the 
dnioe.  TbB  ri^er  -wbb  not  navigable,  and  the  rook  and  dnioe 
were  on  the  south  aide  of  the  middle  or  channel  of  the  river. 
Both  plaintiff  and  defendant  set  up  title  to  the  loaua  in  quo, 
under  oouTeyanoes  from  the  same  proprietor.  The  first  oonvey- 
anoe  was  made  to  Boyhm,  und^  whom  the  plaintiff  claimed, 
and  it  oorered  a  tract  of  land  on  the  north  side  of  the  river,  the 
bed  of  the  river  where  the  alleged  trespass  was  commited  (in 
express  terms),  and  also  a  half  an  acre  of  land  on  the  south  side 
of  the  river.  The  conveyance  to  Mrs.  Bamsaj,  under  which  the 
defendant  claimed,  was  for  a  tract  of  land  on  the  south  side  of 
the  river,  which  was  described  as  beginning  at  a  tree  on  the 
river  bank,  above  the  Iocub  in  quo,  running  south  therefrom,  and 
after  various  courses  north,  to  the  river,  below  the  place  where 
the  alleged  trespass  was  committed,  then  up  the  river  to  the  first 
station,  excepting  thereout  the  half  acre  previously  conveyed 
to  Boylan.  For  sixteen  years  in  succession  after  this  convey- 
ance to  Mrs.  Bamsay,  those  claiming  under  her  had  every  year 
erected  or  repaired  and  used  fish-traps  in  this  sluice,  and  kept 
up  dams  acroto  it  at  and  near  this  spot,  for  the  purpose  of  catch- 
ing fish,  while  no  actual  occupation  on  the  part  of  the  plaintiff, 
or  those  under  whom  he  claimed,  was  shown  during  that  time, 
of  the  sluice,  rocks,  shoals,  or  bed  of  the  river  between  the 
channel  and  the  south  bank  of  the  river.  The  half  acre  on 
the  south  side  was  indeed  used  by  them  as  a  ferry  landing;  but 
this  half  acre  did  not  include  th^  locus  in  quo. 

Upon  these  facts  his  honor  charged  the  jury  that  the  place 
where  the  trespass  was  committed  was  included  within  both  the 
conveyances;  that  the  conveyance  to  Boylan  being  the  elder,  it 
passed  the  title  to  the  plaintiff;  that  a  possession  for  seven  years 
under  the  conveyance  to  Mrs.  Bamsay  would  extinguish  the  elder 
title  and  give  a  title  to  the  defendant;  and  that  the  continued 
acts  of  keeping  up  fish-traps  and  dams,  if  the  place  could  not, 
in  its  natural  state,  be  cultivated,  did  amount  to  an  actual  pos- 
session thereof.  Under  these  instructions  the  jury  found  a  ver- 
dict for  the  defendant,  and  a  judgment  being  rendered  accord- 
ingly, the  plaintiff  appealed. 

With  every  part  of  the  instructions  we  are  entirely  satisfied. 
There  can  not  be  stated  a  better  settled  rule  of  the  common  law 
than  that  a  grant  of  land,  boimded  in  terms  by  a  river  or  creek 
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Bok  naiigftble,  oftrxies  {he  land  to  the  giantee  uaque  adJBum 
aqua,  to  {he  middle  or  tiizead  of  fhe  stEeam.  This  rale  of  law 
has  been  reoogniBed  in  erezy  state  of  the  union,  with  whose 
judicial  deoiskms  we  are  aoqnainted.  In  some  of  the  states,  the 
common  law  criterion  for  distingnishing  between  ziTars  na?igable 
and  risers  not  naTigable,  whether  the  tide  ebbs  and  flows  therein 
or  not,  has  been  rejected  as  unsoited  to  their  geographical  con- 
dition; bat  in  all,  we  beliere',  the  constraotion  of  a  giant  co> 
terminoas  wiih  a  river,  held  to  be  not  navigable,  is  nnifoim— 
that  in  law  it  ooTers  the  bed  of  the  river  to  the  thread  or  middle 
of  the  stream.  Oertainly  this  has  been  regarded  as  vndoabted 
law  in  oar  state:  WOson  t.  Forbes,  2  Dev.  80;  Ingram  r.  Thread- 
giU,  8  Id.  69;  Pugh  ▼.  Wheder,  2  Dev.  &  Bat.  60.  The  deed, 
therefore,  to  Mrs.  Bamsay  indoded  the  bed  of  the  river  on  the 
soath  side  of  the  main  straam.  The  ezoeption  in  the  deed  of 
the  half  acre  on  the  south  side  of  the  river,  prsvioody  conveyed 
to  Boylan,  does  not  affect  the  constroetion  of  the  deed.  This 
half  acre  is,  by  the  exception,  simply  taken  oat  of  the  land  in- 
daded  within  the  description;  and  being  so  taken  out,  all  the 
residae  of  the  land,  coming  within  the  l^gal  effect  of  that  de> 
scription,  is  conveyed  by  the  deed.  The  description  is  single. 
It  makes  no  reference  to  the  boondaries  of  the  intecf ering  tract 
conveyed  to  Boylan. 

The  case,  theoi,  is  one  of  a  senior  and  janior  deed  inteifering 
in  part  with  each  other — or,  in  common  parlance,  lapping  upon 
each  other.  The  law  in  that  case  is  undoubtedly  as  his  honor 
stated  it— that  if  neither  of  the  parties,  contending  under  these 
deeds,  has  had  an  actoal  pedis  posiHo  on  the  part  comprised 
within  both  deeds,  but  each  grantee  is  settled  on  that  part  which 
is  claimed  only  by  himself,  the  law  adjudges  the  possession  of 
the  lap,  or  part  included  within  both  deeds,  in  him  who  has  the 
elder  deed  or  better  right — ^but  if  either  be  actaally  settled  on 
the  part  included  within  both  deeds,  the  law  adjudges  him  to  be 
in  the  exclusive  possession  thereof.  Possession  of  land  is  de- 
noted by  the  exercise  of  acts  of  dominion  over  it,  in  making  the 
ordinaiy  use,  and  taking  the  ordinaiy  profits,  of  which  it  is  sos- 
ceptible  in  its  present  state — such  acts  to  be  so  repeated,  as  to 
show  that  they  are  done  in  the  character  of  owner,  and  not  of 
an  occasional  trespasser.  We  agree  with  his  honor  in  holding 
that  the  acts  of  dominion,  continuously  exercised  over  this  sluice 
by  keeping  up  fish-traps  therein,  erecting  and  repairing  dams 
across  it,  and  using  it  evezy  year  during  the  entire  fishiog  season 
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for  the  pnpcMia  of  eatohing  fish,  did  oonstitate  an  unequifooil 
poMwrion  HbfBnoL    The  judgment  mnet  be  eflbmed. 

9f  tknwim    Judgment  efbmed* 

Chun  ev  L4n>  BomnnD  ov  Nev-VATnuBU  BaeuM  mnim  tfit  kad  le 
llw  Middk  «l  tfM  tlMMBx  JMT  T.  Afad^  ao  Am.  I>M.  S78»  aod  Bolt  t8«i  M- 
JgripgleottwreMwinthiiattkfc  TlMprfaM^otMbngiidsdMaatiioillif 
en  tfili  polirt  In  aoli  T.  010%  7  J«Mi»  826. 

Wnm  Qni  Obaxt  OfiBLAn  AvoimB»  tfit  pwlj  who  aetaally  irtUw  «• 

fwlcl  ttfapofatlht  prtM^  <M>lifHiiaid  mertJMiMiyie  ITIIfaMi  ▼• 
%7Ind.iaiL 
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iHiMiBaBR,  diligence  required  to  find  place  of  reaideiioe^  6Mb 
ImnOBPSB,  harden  of  proof  respecting  negligence,  120L 

loaa  of  property,  liability  for,  125. 
IvauBANCB,  blank  for  name  of  party  aasnred,  024. 

for  whom  it  may  ooncem,  when  proteota  oo*tenaiit|  684^ 

pdli<7  iasaed  to  part  owner,  846. 

ahip's  husband  has  no  authority  to  effect^  84S. 

suit  by  one  not  named  in  policy,  624. 

warranty,  what  statements  amount  to^  96. 
tRBBFLXADSB,  abeence  of  other  remedy,  when  esasntialt  TOU 

affidavit  to  bill  of,  707. 

amounts  claimed  by  the  adverse  cUdmaats  need  aol  be  Iha 

at  Uw,  710. 

bill  for,  after  verdict  or  judgment,  708. 

bill  for,  chief  requisites  of,  680. 

bin  for,  how  to  describe  the  daim,  mode,  707* 

both  claims  need  not  be  legal,  69& 

by  agent  against  his  principal  and  a  stranger,  704. 

by  attorney  against  his  client  and  a  stranger,  704. 

by  bailee  against  his  bailor  and  a  stranger,  701 

by  corporation  against  adverse  claimants  of  dividend*  706L 

by  government  against  adverse  claimants,  707. 

by  insurance  company  against  assured  and  a  stranger,  706L 

by  maker  of  note  against  assignee  and  attaching  creditor,  706b 

by  taxpayer  against  two  counties  claiming  tax  from  him*  TOOL 

by  tenant  against  landlord,  705. 

by  sheri£f8,  receivers,  etc.,  706. 

complainant,  contract  by,  to  pay  either  party  ia  fittal,  708»  706b 

complainant  must  admit  his  liability  for  the  whole  sum,  700^  70L 

complainant  muat  be  in  condition  to  perform  decree^  702. 

complainant  must  be  liable  to  one  claimant  only,  697. 

complainant  must  be  mere  stakeholder,  700. 

aonplainant  must  be  person  from  whom  two  or  more  daim  anaa  dsM 
duty,  696. 
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IwrBBTTiMAnim,  wrnxfUJautt  mnat  bring  of  o<far  the  ftmd  tfc  ocat^  7W. 
oostiy  how  and  to  iribom  awwdod,  709. 
definadv  701. 
groimdi  for,  007. 

identity  of  denuud  aad  anKmnt  required,  008^  000. 
if  both  ft  common  hiw  and  equity  remedy,  000. 
not  regarded  with  favor,  006. 
one  oUimant  can  not  file  agamst  another,  600. 
ptooedore  and  proob,  700w 
statutory,  710,  711. 

•ait  against  complainant  need  not  hare  been  begun,  0Mb 
wrong-doer  not  reUeved  by,  702L 

JuDOMXMT,  impeaching  by  stenger,  095. 

merger  by  forfeitare  of  ddivery  bond,  406. 
JimoBS,  nusoondaot  of,  as  groond  for  new  trial,  254-200. 

misoondQct  of,  in  oanrernng  aboat  the  cause,  91, 255. 

misoondnot  of,  in  oonTondng  with  the  partiee,  255. 

miMondnct  of,  in  convening  with  the  officer  in  cfaargSi  255. 

miMwndact  of,  in  conversing  with  the  witness,  255. 

nuscondnot  of,  in  drinking  intozioating  liquors,  267. 

misconduct  ol,  in  evpreseing  opinions,  250w 

misconduct  of,  in  mode  of  arriving  at  verdiot,  259. 

misconduct  of,  in  obtaining  infbrmation  outside,  250w 

ndsconduct  of,  in  privately  examining  a  witness,  200. 

misconduct  of,  in  receiving  &vois,  260. 

mlMonduct  o^  in  separating  during  trial,  250. 

misconduct  of,  in  sleeping  during  the  trial,  250. 

mlsooBdnot  of,  in  taking  evidsnoe  to  jury-rooss,  20QL 

misconduct  of,  in  taking  notes  of  evidence,  260. 

mieoonduct  of,  in  vinting  eoenoof  oanse  of  action,  260. 
JuBT  Tbial,  constitution  of  United  States  regarding,  020. 

in  equity  cases,  020. 

Lamdlobd  Atn>  TMSAXtt  CKops^  landlcfd's  interest  in,  and  wImb  mfaleel  ti 

execution,  124. 
LiQaoBS,  iNTOZKUTiKa,  civil  damage  laws,  880. 

importation,  state  csn  not  prohibit,  888. 

license  to  eell,  effect  and  ecope  of,  88& 

license  to  sell  is  not  a  oonkaot,  885. 

Uoense  to  sell,  state  may  revoke,  885. 

loosl  option  laws,  837. 

right  to  sell  is  not  guaranteed  by  the  fourteenth  amendmsot, 

state  laws  declaring  a  nuisance,  885. 

•tats  laws  forfeiting,  334. 

state  laws  forbidding  sale  to  drunkards,  minors,  etc,  830. 

state  laws  giving  right  to  damages  against  person  sellings  S86L 

state  laws  giving  city  power  to  regulate  lale  of,  330. 

state  laws  prohibiting  manufacture  or  lale  of,  332,  835. 

state  laws  prohibiting  sale  in  apecial  locality,  337* 

state  laws  requiring  license  to  sell,  335. 

state  police  powers  to  regulate  sale,  331,  834. 
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Local  Oriov  Lawb^  oonstitatloiialtty  of,  887. 

liAflcm  Ain>  SisvAXT,  aoti  done  withoat  nutfter's  lathiorlty  cr  kaowMgib 
105. 

aoti  ol  atrvantk  when  not  those  of  master,  197. 

orimiiial  respoDBibility  of  ouster  for  act  of  servant^  20L 

implied  anthority  of  servant,  195. 

implied  anthori^  of  servant,  aets  in  ezoess  of,  liMl 

liability  of  msster  fbr  act  of  servant,  1112. 

liability  of  master  for  n^leot  of  servant,  192. 

liability  of  master  for  tort  of  servant,  198. 

liability  of  master  for  willful  act  of  servant,  196^  200l 

liability  of  master  when  servant  is  in  proseoatjoa  of  naalsi^  bMfaMM^ 
193,197. 

liability  of  master  when  servsnt  is  not  in  proseontioa  ol  aialK^  bod* 
ness,  194,  196^  197. 

railroad  oompany,  when  liable  to  person  riding b^ fttiTtolta  el  Hii 
ant,  195. 

willfnl  act  of  servant,  Uafaility  of  master  for,  196^  200l 
HiBBKPBasiircATioir,  action  for,  when  lies,  843,  363. 

of  known  facts,  no  ground  of  action,  427. 
lioBiGAax,  alienated  paroeli,  how  ohazged  witii,  685. 

fslse  or  mideadiqg  statement  of  debt,  87. 

indebtedness,  sqffioiency  of  deaoription,  87. 
ICOBDER,  provocation,  when  does  not  reduce  grade  ol,  7ML 

Kxw  Tbial,  miscondnct  of  Jurors  as  a  gronnd  for,  254-260l 
misconduct  of  Jnrors  in  conversing  about  cause,  91,  SBSw 
misconduct  of  jurors  in  drinking  liquors,  257. 
misconduct  of  Jurors  in  obtaining  information  impropsrij» 
misconduct  of  jurors  in  rsceiving  fitvors,  260. 
misconduct  of  jurors  in  separating,  258. 
misconduct  of  Jurors  in  sleeping  during  the  trialt  S68L 

Qmoi,  definition  of  act  done  eoicm  qfieii,  588. 
OffiGiB,  bond  given  to,  when  valid,  688. 

PBMCBirTioy,.  right  by,  to  overflow  Unds,  239. 

PuBUO  Lands,  right  of  party  to  timber  cut  tbereoo^  110^  4B8L 

Razlboad,  liability  for  neglect  off  servants,  197. 

liability  for  person  riding  by  invitation  of  its  ssrvaBH  ItOL 
fiKBirr,  by  nominal  plaintiff  is  not  valid,  598. 
Bbobittob,  when  estopped,  to  show  property  in  himasUy  Al* 
RnansiON,  acquiescence  and  delay  waives  right  ol^  600l 
Riot,  what  is  a,  738. 


Sali,  executory,  articles  must  be  off  fair  quality^  67& 
8xAL  ow  CtoUBT,  absence  of,  from  writ,  58. 
SsT-OFF,  rejection  of,  when  an  estoppel,  278. 

Tavkbh,  defined  and  described,  187. 
ToBUB,  liability  of  master  for  those  of  servant  or  Sfwli 
test  of  master's  liability  for,  198. 
Am.  Bac  Tol. 
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Twon,  YmMUkj  iiitarast  in,  ■Mignihillty  of,  tOL 
Tteinn»  d«fMM  that  pbintiff  b  %  is  not  good  aft  l«r,  llSi 

TtamfJoaaL,  mi^igaaoa,  injuring,  whan  he  maj  laoofar  ior«  IMt 

■ailing  gan  aa  protaotkn  againat,  101 
TtefBi,  ooATHaiMi  Vy  ona  partMT,  wfaan  daimad  act  of 

by  lafnaal  to  daliTer  ptoiMrty,  ttlfi. 


» 
/ 


Wabbabtt  ov  GHimu,  rifl^ta  «I  Tendaa  vadai;  609 
Wat  ov  KacoHiEnr,  oonTiniMMa  not  anflalwt 

daAnad,46i. 

■nat  ba  loondad  on  m  giaat^  481 

light  to  two  wajik  wbM  naj  aodal^  dML 

whan  impUad,  46& 

Wtai.,  attaatatJOB  ai,  170. 

baqoaat  for  Ufa  doaa  not  aoHlla  kpdaa  to  tho 

vaid  In  pav^  BMj  ba  Tattd  aa  to  VHldM^  on. 

oi;S71 


ESTDBX. 


AOOOKD  AND  SATISFACnOV* 

L  AoooKBMonBiBziouvBDbefortitwiUlMiraaaelloB.  AoooHtWtthtM^ 
dflrofMtfafMttan^liiiitiiffioiMKl    2?>wl^  Banife  v.  Ih  Ommm,  M9L 

IL  Tiin>iB  ov  SiouBoni  nr  SAimFAcnoir  of  a  debt  motl  be  kepi  good  hf 
briagiiig  and  oflbriog  tbe  eeonittM  in  ooorti  TlMir  dortraellon  aaBoIe 
ibe  tender.   Id. 

IL  Tkn>m  Q^auwsmd  by  reqvliing  tnmetbfag  wUoh  th«e  li  no  i|^  tn 


AOOOUITDB. 


AGKNOWLEDOMKNTa 

MAB  1N>  AmBOBIlT  TO  TaKB 

BWefrfNtfr  T.  Xmw.  682L 

ADULTERY. 
SerCkniDUL  Law,  I^  7*  8L 


ADYANi 
SeeBRinii  ov  DwaASiD 


ADYEBSE  POSSESSION. 

1.  Ftamonov  ov  a  Qkakt  o&  a  Hkridixamiiit,  whetfier 

eofpofeelv  erieee  from  the  edvene  enjoyment  thefeof  for  » leqg  p«Mel 

time.    ilmoU  t.  Stevens^  806. 
Si  PoanHioir  icust  bs  Adybub  to,  andincooaietentwithtlie^iightiof  tbn 

owner,  before  eny  gnnt  cen  be  prgenmed  therefrom.    7dL 
H  PdMHiioiy  n  arsm  Dbkhed  ADyxBnwhenitliii|^itfal»midliaoiB* 

YMion  of  tbe  ifghti  of  otheti.    Id. 

SeeLnjnrsn^  L 

AGENCY. 

!•  AuTHuuTT  OV  QnnuKAL  AoxHT  GAIT  HOT  MM  LuuTBD  by  ptIfBle  fniln^ 
tiooenotlmoiwntothepertywhodeeli  with  him.   XoM00  t.  Bofar,  868L 

H  AuTHOBiTT  ov  Faotobs  ahd  Brokxss,  Boting  in  the  Hue  of  tiidr  cofloy* 
ment,  oan  not  be  limited  by  piiTste  inetraotioiie  not  known  to  the  perty 
deeling  with  them.    Id. 


772  Index. 

X  QamaAL  Aonr  nOirsEiCFLOTKDtotraimotanthapiiiieipal'sliQdiMM 

«c'  a  partienlar  kind.    Id. 
C  TAOBcm.  uin>XB  Del  Obxdkbe  Ooioaasiov  sis  a  Lixir  laa  Adtavcb 

made  on  goods  oonngned  to  him,  and  deiiTered  to  another  to  hold  for 

him  in  that  charaoter,  and  may  maintain  replevin  ageinat  the  haflee  for 

their  non-delivery.    Holbrook  y.  WiglUy  007. 
§k  Ite  «KB  Fraud,  Dbout,  oa  Othsb  Wbonqiul  Act  ot  an  Aosr  in  the 
of  his  employment^  the  principal  is  dvilly  aaawwablB.    Lockt  r. 

B82. 

See  CoBPOBATioiiB,  15. 

AMENDMENTS. 
See  PuAOnro  and  PiuciiDiy  1,  ML 

ANCILLAR7  ADMINISTRATION. 
See  SzaooTOBS  and  AmavnrrRATOBi^  6-lL 

ABBTTRATION  AND  AWARD. 

1.  Av  Oomf ov  Law  tkb  Apfoznticxiit  of  ax  Ukfibb  betipe—  aitHiatow 

may  be  by  parol    Ekntnd(nfr,  HarriB,  587. 
%  UM«MiMUgrMiAppoDfTgDnrWaiTiNO,wherea«nbmiariontoaribitBattoa 

is  mada  imder  our  atatnte.    liL 
X  AwABD  18  Void  at  Law  if  the  umpire  or  arbitratora  prooeed  ex  parit, 

withoat  notice  to  the  parties.    Id, 
4.  AnatMMn  that  Abbixbators  wxbb  Swobk  is  XJmmmauMW  fa  dsnlariaf 

OB  an  award.    Browmtig  ▼.  Wheeletf  617. 

See  LfsOBAiraB— Mabibs,  l--i. 

ASSAULT. 
8ea  Obzhdtal  Law,  4^  16-18;  Ma8tbb  and  SsBTABTt  S. 

AS8IONMRNT  FOR  BENEFIT  OF  ORBDITORS. 

!•  AflnaBMBBT  iob  Bbhbfit  ov  Gbbdxtobs  toEvowb  Ihboltbbt  aa  asriffnoe 
is  prkm  faeU  bat  not  oonclnsiTe  endenoe  of  a  fraadnlent  intent^  aot- 
wllbslBBdiag  ft  general  denial  of  fraud  in  the  answer  to  a  bOl  filed  by 
OMditofsof  the  assignor,  and  a  receiver  of  the  property  will  be  appointed. 
Bted  ▼.  JBbwfy,  720. 

Wl  FftmrMFTioir  ov  Fbaud  or  Assionmbbtto  an  Ihboltbbtiiatbb  Rbbdt- 
TBD  by  oirwuBstraniwe»  as  by  showing  consent  of  credtton.    /dL 

See  EzBouTZONS,  12. 

ASSIGNMENT  OF  00NTRACI8. 
See  AnuifvnT,  1. 

ASSUMPSir. 

I»  AanoBBB  MAT  Maibtain  AsBoimrT  iob  Mqbbt  Paid  to  AflnaMMt*  allef 
aesigBment  of  a  oliose  in  action,  npon  the  tsrignad  demad.  fltonisa  ▼• 
T^ORkw,  506. 
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H  KoMnriX  PLAnmw  AcnurowucDoiNo  SAnarionov  of  %  JndgiiMnt  i«- 
wnrmd  in  his  name,  under  ua  anthority  from  him,  by  » laUierlor  th* 
■edvotion  of  his  daiogfater  while  residing  in  the  nominal  plaintiff 's  lioiise» 
is  liable  in  assompsit  to  the  &ther  for  the  amount  of  saoh  Jadgmmt^  al*> 
thongh  the  authority  to  sue  is  oonf  erred  by  a  sealed  writing,  where  H 
contains  no  words  from  which  a  covenant  oan  be  implied.    Id, 

IL  Cbkditok  can  not  Bboovzb  Mokky  Diposixbd  with  a  Third  Fttiov 
for  payment  of  his  debt,  in  an  action  for  money  had  and  received,  udesa 
there  has  been  an  express  undertaking  between  creditor  and  depoiituy^ 
or  an  understanding  between  debtor  and  creditor  assented  to  by  the  de» 
posituy,  for  its  appropriation,  or  an  understanding  between  debtor  aaci 
depositary  of  which  the  creditor  had  notice,  and  in  which  he  oonourreil 
before  the  money  was  received.    Seaman  v.  Whiiney,  618. 

4,  Tmfijkp  Pboiiisx  or  Dxpositabt  or  Funds  for  payment  of  note  innzes  onlj 

to  the  benefit  of  the  holder  at  the  time  of  the  receipt  of  the  money,  and 
not  of  any  one  subsequently  taking  up  the  note.    Id. 

See  BviDXNGX,  12;  JuBT  and  Jxtbobs,  2. 

ATTACHMJENT. 

L  Abandoniont  bt  Pbiob  Attachino  CsBDnoB  or  a  FoBnov  or  nm 
Dxn  or  daim  will  preclude  him  from  enforcing  the  portion  of  the  debt 
so  relinquished,  under  the  same  attachment,  and  as  to  that  portion  of 
the  debt  he  will  be  postponed  to  other  attachments  following  his  own. 
Hqpp  T.  Olover,  206. 

fi.  SuocnssiVB  Attaohmbntb  bhoitld  bx  SATisnzD  in  the  order  of  their  pri* 
ority  and  not  pro  rata.    Id, 

5.  FiBST  AxTAdkcro  OBSDnoB  is  Entitued  to  Full  SATisrAcrnoN  of  bin 

Judgment  and  costs  in  preference  to  others  whose  attachments  were  of 
later  date.    Id. 

4i  OwvxB  or  Attaohxd  Qoods  mat  Sbll  tbxm ,  subject  to  the  attachment 
lien.    AmM  v.  Brown^  296. 

A.  BaoBiPTOB  roB  Pbopkbtt  Attaghxd  bt  OmasR  is  hot  Estoffbd  from 
showing  that  it  belonged  to  himself,  and  not  to  the  debtor.  Barron  ▼• 
CbfttefsrA,  505. 

A.  Dbmand  Madb  at  DwxLLiNo-HOfTSB  of  oue  who  has  contracted  to  de» 
liver  spedfio  articles,  is  sufficient  to  charge  him  with  their  value,  al- 
though the  demand  was  made  in  his  absence.    Bemick  v.  AtHmon^  488. 

7«  Yalvx  or  Abtiolis  Ck>MTAiNXD  IN  Bbcbot  Oivxn  to  OmoxB  for 
property  attached  by  him,  is  condlusiTe  upon  both  partiee  to  such  i#> 
eeipt.    Id, 

t,  Whxbb  Distingt  Valux  18  AmzxD  to  bach  Abtiolb  named  in  a  re- 
ceipt for  attached  property,  a  tender  of  a  part  of  such  property  is  good| 
and  if  such  tender  be  made  by  the  bailee,  and  refused  by  the  officer,  the 
latter  can  not  recover  the  value  of  the  part  tendered.    Id. 

0.  Attacbino  OmcsB  mat  Pubohasb  or  Bbtindant  tbx  Attachbd 
Pbopbbtt  subject  to  the  attachment  He  is  not  the  defendant's  trustea 
in  the  sense  that  precludes  him  from  dealing  in  the  property.  AmM 
T.  Brown,  296. 

8ee  Bbtoppbl,  3;  Mobtoaobs,  7;  OmoBS  and  OmoBBa,  4;  8ali8»  18b 
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ATTOBNEY  AND  CLIENT. 

L  Artcmsmr  can  not  bb  BiQuiBja)  to  Pb&vokm  ths  Ddtim  of  a  Noeaxt 
wiUMNit  a  ipedal  engagement  to  that  effect,  nnleos  his  oooiw  of  bciiiw 
Mithorim  thoie  employing  him  to  expect  that  he  will  do  ao.     OdSm  w, 

tL  AnOBBBI    n  HOT  LlABLB  lOB  FaILUBB  TO  OhAROB  AV  IlTDOBSBR  OH  B 

promifltoiy  note,  left  with  him  for  collection  before  the  same  waa  dns^ 
without  proof  of  special  inatmctiona  ao  to  do,  or  that  anch  waa  the  nanal 
ooone  of  baaineaa,  when  both  the  maker  and  indoraer  live  at  a  diafaiBea 
from  hia  place  of  baaineaa.     Id, 

X  AiTOBUBi  ifAT  BB  Rbqitirbd  TO  Show  80MB  AuTHOBnT,  either  wxitln 
or  Terba],  upon  a  anitable  anggestion  of  the  facta.    Keith  ▼.  Wtbom^  44X 

4,  Ambhob  ov  Gubbt  fbom  thb  Statb  fob  Nctb  Tbab8  fnniishes  a  good 
vstaon  for  requiring  an  attorney  to  prodaoe  his  aathority.    Id, 

See  Plbabhto  and  Pbaotdob,  6. 

BAILBCENTS. 

L  Baubi^  Bbtdial  to  Dblhtkb  Qoods  utoh   Falsb  ahd  Pbubhivb 

Oboubss  is  equivalent  to  a  general  refnaal,  and  ia,  in  general,  oonefanive 

•videnoe  of  a  oonveraion.    Hotbrooh  ▼.  Wight,  007. 
Mb  MEOoa  BT  Bailbb  fob  Bbfusal  to  Dblivbb  Goodb  chat  hb  Wabtb 

ToiM  to  oonsnlt  hia  partner,  without  atating  why,  is  not  a  reeiifinihlfl  ez* 

cose  which  will  qualify  or  limit  the  e£feot  of  such  refusal,  as  evidanceof  a 

oonfenion.    Id, 
H  Obmnxiob  that  ho  Autbobitt  to  Dbmabd  Goods  was  Pboduosd,  osn 

not  be  inaiated  upon  by  a  bailee  as  ground  for  non-deliveiy,  where  ao 

Moh  objection  was  made  at  the  time.    Id, 
4i  Bailbb  BaoBiFnvo  to  St&anobb  Aoknowlbdqiko  that  Hb  Holds  worn 

Hm  isgnilty  of  an  actual  oouFeraion  of  the  goods.    Id, 
C  Bailbb  Fobibits  his  Ldot  by  BaoBipniro  to  Stbabobb  and  aeknowl* 

•dging  that  he  holds  the  goods  for  him,  or  by  refusing  to  delivertht 

foods  to  his  prinoipsl  on  other  grounds,  omitting  to  mention  his  Has.  ML 

SeeOFiioBS  abd  Offbobbs,  4. 

BANKBUPTCY  AND  INSOLVENCT. 
See  GoHFUOT  of  Laws,  1. 

BANKS  AND  BANKING. 

L  BOABD  OF  DfBBOIOBS  OF  A  BaNX  KATB  THB  GbNBBAL  SuFBBIBTBBSiBaQa 

and  managanent  thereof,  and  may  delqgftte  to  a  comadttee  of  their  own 
Bumber  the  authority  to  convey  or  mortgage  real  estate. '  Bmrili  v.  Nm^ 
Aonl  Ami,  395. 
•  Kbolbot  of  Bank  Holdiho  Bill  ob  Notb  for  CSollbotiox  to  Usb  Obdi* 
XABT  BiuoBNOB  in  demanding  payme«E!!  "^  ^e  maker  or  aoeeplor,  * 
wiiereby  the  indoraera  aro  releaaed,  will  render  t^.  b^^k  liaUe  to  ths 
owner  off  the  biU  for  ita  amount.   Armmffkm  v.  O,  L,SB,  Os.  ^Oft. 

BLANKS. 
See  Bbbds,  0,  7s  iNsimAHOB— ICabivb,  8,  9. 


Indxjl  Tf$ 

BONDS. 
8n  XuKniTiomi,  0,  IL 

BOX7MDABIB8. 
!•  Boon  0vBteixnii«0(rIjAin>1>ncnaBSDiKAl)aiiHwliaiaiilaunn^ 
b»  MoertidiMd  by  oommmdng  at  the  nummiMnt  aft  tlio  and  of  the  ilnl 
lias,  and  thflnoerniiDiiigbMk  the  distance  oftDed  for  In  the  deed.  8Mm 
§parger  t.  ^'eoTy  234. 
^  OooBS  HAT  LnTBUcr  THX  Just  as  to  tbi  Lioal  Moom  of  aawrtafainf 
the  boundariea  of  land.  Id, 

See  ByzDBfOiy  18;  WATBE0OUBai8»  4|  A. 

BBIDGBS. 

!•  ftuDoa  BoiLr  bt  ah  Imdividval,  and  of  pnUio  utility,  and  wed  by  the 
pabHo,  moat  be  by  the  pnblio  repsired;  bat  the  rule  ia  otlMrwiae  if  the 
bridge,  thoii|h  naed  by  the  pfabUo,  waa  bailt  for  the  benefit  of  the  indi* 
vidnal,  aa  wiMie  he  for  his  peraonal  be&eflt  digs  a  ditch  aoroas  a  highway 
and  then  ereeto  *  bridge  o?er  it.  Dygmi  t.  Sehtmek^  616. 

%  Wabjomm  ow  Owhbb  ov  Laxd  to  KiKP  IV  BiPAm  a  bridge  eraoled  by 
Urn  over  a  ditoh  which  he  dag  throo^  a  highway,  lendeia  hiin  anawer- 
ablcb  Inaapeetife  of  hie  negUgence,  to  any  parson  who,  not  being  gailty 
of  groas  Mgjigenoe,  is  iigored  by  each  bridge.   Id. 

&  Dorr  ov  Buniairo  oe  Rifairtwo  Bbidois  Inolubm  the  doty  of  making 

08a 

4i  AauTiuuiT  BT  wmoB  Bbidob  m  ConrxonD  with  Htobwat  is  a  part  of 
the  bridge,  and  the  board  of  chosen  freeholden  being  inTaated  by  elat- 
«te  with  the  daty  of  making  and  repairing  bridges,  is  liable  for  defeots 
in  the  abatmant,  and  not  the  overseers  of  the  highways.   Id, 

C  Kbw  JncBT  LaoniiATioH  Bblativb  to  Bbidois  and  Hiobwats  is  deolar* 
atosy  of  the  common  law,  and  not  in  derogation  of  it.  Id, 

$k  BoukBD  ov  FamoLDSBa  m  mot  Liabli  to  Civil  Suit  by  a  private  penca 
lor  damagea  from  defect  in  a  bridge;  the  remedy  in  each  a  case  ia  by 
prsaentment  or  indictment.   Id, 

T»  LuaiUTT  ovBbidob  Oompaott  voe  tkb  Savstt  ov  its  PAflsiiroBBa,  is  not 
so  grsatas  that  of  common  carriers,  as  the  reasons  wliich  determine  each 
liability  are  not  the  same.  FrtuU^ori  BHdge  Co.  y.  WUUama^  15S. 

C  Budgb  Oomfabt  kdst  CovnBUCT  ITS  WoBKS  wnB  Gabb  and  caatici^ 
and  look  after  their  condition  and  safety  witb  ordinary  vigilance  at  least, 
and  ia  liable  to  all  persons  who  are  injared  by  reason  of  a  breach  of  sack 
dnty.  Id, 

•»  BUJBV  TBAT  A  Bbidob  WAS  Savb  will  not  relieve  its  owners  torn  lia- 
bility.  Id, 

IA  To  SusTAor  AH  AonoN  on  tkb  Oasb  against  a  bridge  company,  for  » 
breach  of  its  daty  to  keep  its  bridge  in  a  safe  condition,  negHgenoa 
nasi  ba  avaired*    Id, 

GBBTIOBABL 

ChnsioBABi  TO  Bbvibw  PBOOXKDiNas  BT  Ck>iafi8si0NBB8  ondsr  theiWeas 
corpvf  aot»  ia  not  a  mere  common  law  certiorari  to  determine  whetiier  tha 
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bM  k«pf|  wttUn  hk  JnriadttfllioB,  but  MthorisM  »  fvHsw  «f  Um 
oite,  upon  iti  flMtiiip  by  tilt  npnHM  ooork    Ar  Walwortii»  CSiaimlloc. 

CHABITABLB  USBS. 

L  SWWn  VAT  n  IIadb  «o  Cqsp<hutioii8  fonnad  in  thk  tteto  or  mj 

oUmt  ol  tlMM  United  States,  to  bold  and  um  for  the  adviDQaniant  of  tb» 

porpooM  wbiob  tho  oorpontion  wm  designed  to  promote.    Ihmhmm\  ▼• 

WUHmtgt  813. 
fL  BaiQUisn  «o  Gbabitablb  Usn  abs  Valid,  tboogh  the  ohAritj  it  to  be 

dietribated  by  an  oninoorporated  aodety,  and  no  penon  is  in  «im  wbo 

oan  be  tbe  cetM  qmt  nee.    Id, 
i.  8XATU19  ov  Bloabkh  ooMOBBHiiro  Chabitabu  Usbb  has  been  adopted 

In  IfnaMobneetts  in  tabetanoe  and  principle.    Id, 
4i  BBQOBm  TO  n]rDiooBK>RATBi>  SooKBiiBB,  foT  ebiritriile  neea.  een  good 

nnder  tbe  etatnte  off  Elinbeth  and  in  tbia  state;  and  tbeir  payoMot  uftj 

be  enfotned  in  eonrts  of  equity.    Idm 
%  lAlitAno«ovBBnyoin,wben  tbe  wbole  estate  is  irstabeolntelydofised 

or  beqneathed  to  some  penon  designated,  and  soob  penon  Uvea  totik# 

tba  estate;  bat  If  be  die  before  tbe  testator,  ao  tbat  no  aetata  ever  vesta 

in  biai,  tbe  limitation  is  good.    Id, 

if  tbat  estate  never  take  effect,  tbe  remainder  over  nevertbelsoB  tskaa 
eflbok  Tlie  first  estate  is  a  preoeding  limitation  only,  and  not  a  oondition 
prseedentb    Id, 

COMMON  CARBXEBS. 

]•  ▲ooBPTAvaB  ov  Goods  vbok  CoiOfOB  Cabbxbb,  or  giving  direotionaoreaf 
sroisiBg  dominion  over  tbem,  is  no  bar  to  an  notion  for  n^Ugenoe,  but 
may  be  given  in  evidence  in  mitigation  of  damage*-  Bmoman  v.  ^Taofl^ 
M2. 

fL  Oausb  07  AonoB  oak  hot  bb  BnoBAROBD  by  plaiiatiff  by  anything  short 
of  a  release^  or  aooeptanoe  of  something  in  satiflfaction.    Id, 

S»  Dblat  of  CoiCMOir  Gabbibb  bt  Watbb,  is  ezcnaed  by  freesing  of  canal  or 
river;  bat  be  is,  nevertheless,  bonnd  to  exeroiw  at  least  forecast  in  an- 
ticipating the  obstruction,  in  attempting  to  overoome  it,  and  in  aocom* 
plishing  tbe  transportation  as  soon  as  it  ceases  to  operate.     Id, 

4i  PaBTT  PBBIOBMINO  GOKTBACT  TO  CaBBT  G0OD6  AFTBB  DiaoovBBiNa  Md- 
BaFBB8BRTATZ0V  by  the  other  party  as  to  the  distance  they  are  to  be  car 
lied,  can  recover  no  more  than  the  contract  price;  and  if  he  refnaea  to 
deliver  the  goods  on  a  tender  of  that  price,  replevin  will  lie.    8mra»9gtk 
S8,  B,B,Oo,v.  Bow^  606. 

OONFLICT  OF  LAWS. 

L  VOBBMUr  GiBBDIfOBa  ov  BaNKBDVT  hat  ApPBOPBIAXB  TBB  PlUlFBBVTef 

their  debtor  to  the  payment  of  their  debts,  according  to  the  Ux  IO0I  rel 
tkm^  instead  of  aending  it  to  the  place  of  the  domicile,  to  be  there  diatrib- 
nted  under  the  prooeedinge  in  bankruptcy.  But  where  the  debtor  b 
dead,  this  rule  does  not  apply,  and  in  that  case  the  crediton  may  go 
abroad  and  avail  themeelvee  of  another  administration,  for  the  purpose 
el  obtaining  satisfaction  of  their  claims.    ChodaU  v.  MankaUt  472. 
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tMi  Moofdiiig  to  tbe  Uw  of  tiM  pkoe  wliare  bo  hod  hk  dflmkiilo  ol  tho 
Hbo olhii dooeoie.    /<i 

800  BUMJUVOM  Ain>  AdHJHUVJUSOMi  0* 

CX)NSIDBRATION. 
800  Oohtaaoxb;  Y htdor  akd  Vihdi%  L 

C0N8TITUTI0KAL  LAW. 

L  CoomiTDTioH  OF  A  SxATB  18  AN  Inbtbuiixnt  o9  BwxBAonr  Am  Lm- 

iSAmMr.  BkiUr.Md^AL 
%  Law  PBOKmnxo  teb  CABsnyo  ov  Ck>irciAua>  Wiavovs  k  not  moon* 

atitntiooolM  being  opposed  to  thftt  provieUm  of  tho  oonstitatlaii  dectbur- 

iog  **  that  every  dtiaeii  hM  »  right  to  beer  mbm  bi  defenee  of  biaieell 

and  tho  etftte."  Id. 

8.  Statutb  wnx  hot  bs  Diolabu)  UyoovaiiTDTiovAL  onleei  in  »  omo 

free  from  any  ratiooel  doabt.  Id. 
i»  BiOBT  ov  CmzBN  TO  AoQUiBX,  PoasBBs,  AND  PBonoT  PBopBBrT  ooa 

not  bo  qneetioned.  SUvenB  v.  States  72. 
fiw  Pbopbbtt  is  Devikbd  as  oomisting  in  the  free  nse,  enjoyment,  and  di» 

poaition  by  »  person  of  all  his  aoqnisitions,  wilhont  control  or  dioiino* 

tion,  save  only  by  the  laws  of  the  land.  Id, 
<L  Pbofbbtt  mat  bb  Xazbd,  but  in  this  state  the  taiation  most  not  bo 

disproportionate  to  its  valne.  Id. 

7.  LB018LATUBB  HAT  RBOUI.ATB  TBB  USB  AND  KSBFIKO  OF  PbOPSRTT  SO  far 

aa  may  be  necessary  to  prevent  the  destniotion  or  injury  of  the  property 
of  others  or  a  detriment  to  the  pnblio  morals  or  paUio  good.   Id. 

8.  LBQULATUBB  can  hot  PbOHIBIT  a  PbBSON  PBOM  AoQUIBINO  OB  PO6SB88- 

nro  any  particular  spedes  of  property;  and  it  therefore  can  not  prohibit  : 

any  one  from  making  or  pnrohasing  a  billiard-table,  though  the  nse  of  1 

the  table  may  be  so  regulated  as  to  prevent  any  injnry  to  the  publio 
morals.  Id. 

9.  Btatutb  Pbohibitiko  a  Pbbson  fbok  HAvnro  ob  KBBFnro  a  Bouabd* 

XABLB  without  first  paying  a  tax  for  the  privilege  of  keeping  it  is  qa« 
eoostitntional  and  void.   Id. 

10.  BiOBT  TO  Kbbp  Airr  8fxozb8  of  Pbofsbtt  can  not  by  the  legislatnre  bo 
oonverted  into  and  taxed  as  a  privil^e.  Id. 

11.  BXOHT   TO   USB  A  BUJJABD-TABLB   IS  A  GoiOCON    BlOBT   pOSSflSSOd    by 

every  citisen,  and  can  not  be  taxed  as  a  privilege.  Id. 
19L  PowEB  TO  Tax  PBiviLxoBsCoNFEBBBDBrTHBGoinmDTiOH,  means  such 
privileges  as  can  not  be  ezercise4  by  any  dtiaen  without  the  aid  of  some 
statutory  provision  granting  such  privilege  or  right  to  one  or  more  indi- 
viduals, as,  for  instanoe,  the  right  of  keeping  a  ferry  or  poblie  road  and 
coUeoting  tolls  thereon,  the  right  of  banking,  eta ;  but  a  right  not  created 
Yfy  or  dependent  upon  statute,  as,  for  instance,  the  right  to  acquire  and  ' 

use  property,  is  not  a  privilege  subject  to  taxation.    Id, 

18^  GBABTKB  of  CobPORATION  AUTHORIZIKO  it  to  MaINTAIV  a  TOUb-BOAD  is 

a  contract,  and  within  the  protection  of  the  clause  of  the  constitution  of 
the  United  States  prohibiting  the  several  states  from  passing  sny  laws 
impairing  the  obligation  of  ccntracte.   Baehu  v.  Xeftonon,  460. 
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lib  Tn  T«iftimjtTUMt  mat  Amiethb  RnapT  iob  thm  ExwomatMEnwA 
CJoHTKAor,  witiioat  thAreby  impftiriiig  iti  obligrtinn,  if  the  now  nmadyii 
adequate.   MeMittan  ▼.  Spragm^  412. 

Uk  8XATUnRlQUXBnrOTBATMAKXB8ANDlHD0B8EB8  0FNB00TIABLBPAnB 

■HAUL  BS  SuxD  IK  A  JozvT  AcnoN,  reUtes  to  the  remedy,  and  does  not 
impair  the  obligatioQ  of  any  contncL  I<L 

1<L  ConaruTUTiONAL  Law— BxsPBcnyx  Powxbs  and  dntiee  of  the  natiooal 
and  of  the  state  goyernmente  stated.   OommameedUh  t.  KfrnbaU^  SSft. 

17*  PowxB  TO  Provide  vor  Bioui.ATioir  and  Saui  of  Sfhutuoub  ijqnoBt 
so  as  to  gaard  against  abuses  and  prevent  disorder,  is  vested  in  the  state 
government.   /d!> 

18.  CktvarrruTioNAL IiAW---8tatutb Pbohibixino  AST PIB80V  from  beings 
retailer  or  seller  of  spizitoons  liqoortf  in  less  qoantities  than  tweoty- 
eigfat  gallons,  nnlees  fint  lioensed  as  a  retailer  of  spirits,  etc,  is  not  re- 
pugnant to  nor  in  ooniliot  with  the  ooostitation  of  the  United  States.  Id, 

19.  AMTOKmT  TO  UVItlD  8XATBB  COHSTlTDTEOir  OOirDBBHIHO  JUBT  T^OAL 

does  not  apply  to  suits  in  state  oonrts.   Lw  v.  TUIoCson,  02A. 
SOl  BmuDrou  abx  not  Pbohibitkd  bt  thb  Skvxbtb  Abtigui  of  the  ooa- 

stitatloa  of  New  York,  preserving  inviolate  the  ri^^t  of  trial  by  jnzy,  as 

"hesetolore  used,"  in  oases  when  relereooes  were  in  nse  before  the  oon- 

stitntioii.   Id» 
tl,  Pabtt  hat  Waivb  OoNSXinmoNAL  PaovmoN  made  lor  his  bensfi^  and 

may  thersfore  bind  himself  by  sabmittuig  to  e  ref ersnoe^  evea  whsie  the 

ooostitation  wodld  ssoore  to  him  m  jnry  triaL   Id, 

See  OoBTOfRATioNS,  80;  Judombrb,  1. 

CX)N8TBncniON. 
See  OdBVOBAnoon^  8;  Bvidmkm,  18l 

OONTBACI& 

L  WBBsnr  Amamnan  Hbbois  Ani9gbdbht  DiniiAmTiow  and  n^gstia 
tioas  of  the  parties.    ThompBon  v.  SlooHt  548. 

S.  PlKnan  of  Ohb  Pabtt  is  a  Sufixgisnt  Ck>NBn>XBAnoir  lor  that  ef 
another.    Babeoek  r.  WU&on,  263. 

8.  OomniRATiON. — ^When  e  debt  has  been  released  for  the  poipose  of  ren- 
dering the  debtor  oompetent  to  testify  in  favor  of  the  releasor,  no  sooh 
moral  oMig»tion  remains  as  will  sapport  a  sabseqnent  promise  by  the 
debtor  to  pay  the  debt  notwithstanding  the  release.     Vakmtim  v.  IhtUtt 

877. 

i.  PlKnan  not  to  Paobnoutb  for  a  Gbdcs  is  not  illegal,  so  as  to  evoid  a 
oontraet  based  thereon,  nnleai  it  was  made  for  the  sake  of  gain,  and  not 
merely  from  motives  of  kindness  and  compassion.     Weurd  v.  AUen,  887. 

8b  PlOMm  TO  Pat  itfon  thb  Pbbfobkanob  of  an  Act,  by  whioh  the  prom- 
isee is  injnred,  becomes  binding  when  the  act  is  performed.  HUkm  v. 
SmUhwidB^  2BS. 

C  PBOIOBX  TO  Rbt.basb  Onb  of  thb  Makbbs  of  a  Joint  and  several  note^ 
beoaaae  of  his  paying  a  part  thereof,  is  without  lawfid  consideration,  and 
void.    SmUh  v.  BartMomew,  865. 

7*  In  Gasb  of  a  Partial  Failubb  of  Ck>NSiDEBATioN  of  an  Bntibb  Con* 
TBact,  equity  will  rescind,  where  the  part  that  has  failed  was  the 
inducement  to  the  contract.    Patrkam  v.  Bandolph^  408. 
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C  Wbbui  thmbm  BAB  BKBV  Pabzzal  FaHiUBi  of  ooDiidantioii  in  a  sale  of 
landB  the  remedy  is  in  general  in  equity.    Id. 

fll  OoMTEAOi  CAN  MOT  Bs  UocatDMD  ST  Omb  PABTr»  un\mt  tbe  oth«r  oan 
be  plaoed  in  the  aame  ntoation  aa  when  the  oontraet  waa  made.  Okamm 
T.  CammMonen  qfOlay  Co,,  131. 

10.  Fwaaojst  Qxjmd  to  Bboovxb  back  Mohbt  Paid  him  on  a  oontraet  whioh 
he  did  not  f uUy  perform*  may,  under  the  general  iatne  to  defeat  the  aa> 
tion,  ahow  that  he  performed  work  nnder  the  oontraet.    Id, 

IL  Wkbbb  Air  Immobal  and  Illboal  Gontbaox  has  bbbit  Bzboutbd^  the 
law  will  not  interfere  in  faTor  of  either  party.    Black  ▼.  OUvetf  88. 

IS.  TtiTiBOaIi  Cobdixioh  BuBSMquvsr  is  Void,  and  a  oontraot  of  sale  ezeonted 
in  all  othw  respects  amounts  to  an  absolute  sale.    /d. 

IS.  Illboal  qb  Fraudulbbt  Covtbaot,  whilb  Ezboutobt,  and  tbe  partisa 
are  in  pari  deUdo,  will  not  be  enf oroed  either  in  law  or  equity,  nor  will 
it  be  revoked  or  rescinded  when  executed.    Norrit  v.  Norri$,  138. 

li»  SxAXDTB  AOAmsT  Fbauds,  Dbolaboto  Yoid  all  Cohtbactb  top  the  pu> 
pose  off  defrauding  bonajide  creditors  or  purchasers,  appliea  to  such  pel^ 
aona  only.  The  parties  to  such  eontraots,  as  between  themselres,  are 
left  to  their  common  law  rights.    Id, 

Uw  GramAOT  to  Qivb  a  €kx>D  and  Su wicibmt Wabbantt  DbbdqI  aosrtaln 
individual's  interest  in  a  piece  of  land,  does  not  require  a  wananty  thail 
snoh  penonls  tiUs  is  perfect    BabcoekT.  fFUMm,263. 

See  CkkBinxuTiOHAL  Law,  18-lA. 

OONTaXBUTION. 
JoEBT  FBOUBOB8  BATB  Rbobivbd  Bqval  Bbmbhii^  or  hare 


lalieved  from  oommfln  burdens,  neither  can  rsoovw  ow  agsinil  Iba 
otiisr,  eanspi  for  the  excess  paid  by  bim  beyond  bia  dua  pgoportioa  or 
aqaal  ahaia.    Fldeker  y.  Groeer,  497. 
See  Brass  ov  Dbcbabbd  Pbbsomb,  1, 7»  8;  Fabsbbbihip,  & 


00KVEB8I0N. 
8aa  fiAnjODna,  1,  2, 3, 4;  Pabtbbbbbip,  11;  TnaBAn,  S. 

OOBPORATIONa 
L  OomflfBOB  SuBSBQUBBT  A8  WBLL  A8  PBaoBMBT  musl  be  obasTfed  by  a 

eoipQtatioB,  or  its  charter  will  be  forfeited*    Ermj  aaspieas  eondttlfla 

wiUba  deemed  material  while  it  remains  on  the  statute  book.    PtofUr. 

Kkig^iiom  T.  B.  Co.,  661. 
Si  Vazujbb  ov  Tubbvikb  Coepobatiob  to  Cobrbhot  rb  Boad,  is  jmt  ss 

a  misuser,  forfeiting  the  franchises  confezred.    Id, 
Z,  Immmol  Obabtbd  to  Tdbhpxxb  Gorfobatioh  undar  the  general  turnpike 

aot»  is  evidence  of  the  completion  of  the  road,  so  as  to  warrant  the  eno- 

tion  of  toU-gates,  but  it  is  not  conclusiye  of  the  completion  of  the  road 

in  an  aotion  in  the  nature  of  a  quo  wamvtiUo*    Id, 

i.  SuaaXABTXAL  PSBIOBlfABOB  AOOOBDINO  TO  THB  IbTBHT  OV  TKB  OhABTBB 

b  all  that  is  required  of  a  oorporation;  slight  departuree  are  orerlookad. 
Id. 
ft.  CJoLLBomro  Tolls  bbvobb  bbino  Authobobd  to  do  so,  ob  CoLUonBO 
nr  ExcBSS  of  the  amounts  authorised,  is  a  ground  for  forfeiting  a  Iraa* 
ehise.    Id, 
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6.  FoBvmvBS  07  Onb  Frabohxbb  wiU  not  forfeit  aaotiMr  not  depeodflift 

upon  it.    Id* 

7.  ExTSNUOH  BT  Lboiblatdbb  OF  TiXB  FOB  OoimKoro  a  road  doei  nvfc 

btr  aa  inf ormatioii  in  mpeet  to  a  part  of  the  road  completed  babiie  tii» 
paenge  of  the  aet.    Id, 
•.  Waivxb  07  Causu  or  Fobthtubb  is  not  presumed  from  the  pewign  «€ 
a  statute  giving  a  turnpike  oorporation  an  extension  of  time  in  wliich  \» 
complete  its  road.    Id. 

9.  8KATDTB  CoHSTRUBD,  and  held  to  authorise  the  chacging  of  toDs  for  tlM 

full  distance  between  two  tompike  gates,  though  a  lem  distsnee  was 
traTcled  by  the  person  of  whom  toll  was  demsnded.    Id, 

10.  Pbbvobmahgb  or  CoKDmoira  SoBsaQOBHT  u  Exousbd*  if  it  ia  impoaibl» 
or  becomes  impossible  by  act  of  God.    Id, 

11.  CoKBinoH  Pbbobdbht  RiQUiBXD  or  A  GoBPOBAnotf  most  be  peifomrf 
before  the  franohiie  vests.    Id, 

12.  AuTHoBirr  to  Ck>NVBT  Inolui>x8  thb  Powbr  to  Kjlbuutb  Sufeabu  br* 
8TBUKBBT8,  and,  in  the  esse  of  a  cotporataony  to  affix  the  oorponte  saiL 
Bitirrm  ▼.  NtihaiU  Bamk,  805. 

13.  COBPOBATION  MAT  BaXXFT  THB  UnaUTHOBIZED  AOT  07  A  CoMMTRBI  of 

its  directors,  who  give  a  mortgage  when  they  are  anthorized  only  to  mska 
a  conveyance;  and  each  ratification  is  establiahed  by  evidence  that  the 
corporation  accepted  and  acted  upon  the  defeasance.    Id. 

14.  GOBPOBATION  HAS  IXPLIBD  AUTHOBITT  TO  DbAL  ON  CbBDIT  and  bORCW 

money,  within  the  sphere  of  its  prescribed  business,  and  also  to  bind 
itself  by  bills  and  promissory  notes.  CoimmereUd  BaadtY,  Newport  J(fg, 
Co.,  171. 

15.  AVTBOBISED  AOBHT  OT  COBTOBATION  MAT,  BT  UbBBALBD  OoNT&AOT  DI 

Wbrxno,  bind  the  corporation^  without  any  ezprem  anHiority  in  its 
charter.  And  an  averment  in  a  declaration  that,  by  its  note  ezeoated  by 
its  treasurer,  the  corporation  promised  to  pay,  imports  that  in  exeontiag 
the  note  he  acted  as  its  authorised  agent.  Id, 
10.  CouBT  MAT  Know  Judioiallt,  fbom  Namb  or  PLAZNnyr,  that  it  is  sn 
eztraterritorial  corporation,  and  is,  therefore^  as  such  entitled  to  sne 
in  the  courts  of  this  state.    Id, 

17.  Allboation  in  Pbtition  that  Plazntdt  Holds  Notb  on  (!)0BfOBAiioN» 
imports  every  fact  necessary  to  show  that  such  note  is  genuine  and  bind- 
ing on  the  corporation.    Id, 

18.  WoBDS  "  TO  Sub  and  bb  Subd"  in  Chabteb  or  Oobpobasson  give  it  no 
greater  powers  and  subject  it  to  no  greater  responsibilities  than  if  it  wsa 
a  natural  person  charged  with  the  seme  duties,  f^^teholden  qfBmtmx  v. 
Strader,  590. 

1^  COBPOBATZON  18  LlABLB  ffOB  THB  MaLVBABANOB  OT  nogloct  of  its  i^attl 

within  the  scope  of  his  employment  Wan  v.  BanUaria  €te.  Otmal  Co., 
189. 

20.  Dissolution  or  CoBPOBATioNcan  only  be:  1.  By  act  of  legislation.  SL  Bf 
death  of  all  its  members.  3.  By  forfeiture  of  franchiMs.  4.  ByseRendsr 
of  its  charter.    B<mton  OUum  Manf,  v.  Laiigdon,  29S2. 

21.  FoBJEirnRB  or  Chartbb  for  an  abuse  or  misuse  of  powers  takes  affsel 
only  upon  judgment  of  a  competent  tribunsL    Id. 

22.  Sdbrbnder  of  a  Chabtbb  can  only  be  by  some  formalt  solemn  not  el 
the  oorporation.  accepted  by  the  government.    Id, 
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SlL  VoBBOuaov  ow  PBonBTT  IS  NOT  BssiNTZAL  to  corporate  OTirtepoe.  There- 
fore ineolvenoy  or  an  auignment  of  all  ite  asaets  does  not  extinguish  a 
oocporation.    /d* 

%k  Omaaox  to  Cboosb  DisioroBS,  or  want  of  proper  officers,  doesnot  show 
the  dissolution  of  a  corporation*    IdL 

S8.  Nov-XTsnu — ^EVanchises  are  granted  upon  condition  that  they  shall  be 
duly  executed;  and  a  neglect  to  perform  the  terms  of  the  patent  or  char- 
ter is  a  ground  for  its  repeal  by  $cir9/(Mcia$.  People  t.  K,  A  M.  THim* 
pOse  Road  Co.,  651. 

S6L  NON-FXBVOBMAKCS  OV  THX  GONDITIOITS  OV  AK  ACT  OV  IhOORPORATIOV  Is 

per  ee  a  misuser,  that  will  forfeit  the  grant  at  common  law.    Id, 

27.  KON-XXISIENGB  OB   DISSOLUTION  OV    COBTOBaTION    FLAIRTinr  IDfty   bo 

pleaded  in  abatement.    Boston  OUue  Ma^f,  t.  Lamgdon^  292. 

SA.  FOBKION  PBIYATB  OOBPOBaTIONS  MAT  SUS  DT  THKB  OOBPORATI  KaMI 

in  this  state;  but  their  existence,  when  put  in  issue,  must  be  proved  like 
any  other  material  UcL    Samge  Ufg*  Co,  t.  Amutrongp  227. 

SOL  SznmNcni  or  a  Fbivatb  Gobpo&ation  can  bi  Qubstiohzd  only  by  plea 
in  abatement;  pleading  to  the  merits  admits  the  plaintiff's  capacity  to  sue. 
Id, 

lOl  OomrriTUTioyAiiTT  or  thx  Chabtxb  or  a  Cobtobatior  orgsniaed  under 
the  laws  of  a  sister  state  will  be  presumed,  without  further  judidsl  in- 
Tostigation,  wliere  it  appears  that  the  courts  of  that  state  have  inter- 
preted the  constitution  as  authorizing  the  charter.  Bcmk  qf  lUinoie  y, 
8loo,  223. 

n.  Obdinangb  or  Municipal  Cobfobation  Imposing  a  Pbnaltt,  and  enf  do- 
ing it  1^  seizure  and  sale  or  by  forfeiture,  without  a  trial  in  due  course 
of  law,  is  Toid,  and  an  act  of  the  legislature,  authorizing  such  ordinance, 
is  unconstitutionaL    Boet  t.  Mayor^  186. 

tt.  Municipal  Gobpobation  mat  Abatb  a  Kuisancs  by  remoTing  from  its 
strsets  and  leyees  the  property  of  persons,  unlawfully  placed  there,  by 
which  they  are  incumbered  or  obstructed,  and  may  provide  that  the  re- 
moval shsU  be  at  the  expense  of  the  owner,  but  the  corporation  can  not 
dedare  a  forfeiture,  nor  make  a  Icgsl  ssle  of  the  property,  even  sfter  due 
notice  to  the  owner.    Id, 

SH  Lboislatubb  mat  Ebtabush  Municipal  Oobpobations,  and  delegate  to 
them  any  local  power  which  it  may  constitutionally  exerdse,  but  no 
more.    Leadingtcn  v.  ifcQiMlbm,  159. 

tC  FoBPBiTUBB  or  Cobpobatb  Fbanghisb  bt  Misusbb  is  not  Waivbd  by 
the  appointment,  after  information  filed,  of  a  state  director  of  such  qor^ 
poration  by  the  governor  and  council  in  accordance  with  a  provision  in 
the  charter.    PeopU  v.  PhoBnix  Bank,  634. 

96b  €k>TBBN0B  AND  SXNATB  CAN  NOT  WaIVB  OB  PABDON  A  FOBJXITUBB  of  a 

corporate  franchise,  it  seems,  the  l^gislatnre  alone  having  that  power.   Id. 

flee  Chabixablb  Vob,  1;  Conshtutional  Law,  13;  Duns,  6;  BMorsin 
Domain,  1-S;  Konoi,  3;  Plbaddto  and  PBAonm,  8»  4. 

COSTS, 
flee  BiBuuTuii  and  Aominibtbatobs,  4;  FuuiMam  ani>  PB40fioi»  14^  Uk 
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Jiiillnitlntt  opoB  write  of  kub$a§  corpmt,    Dmm  t.  Aofap  M^ 
IL  A  OouBT  D  ▲  PXiAOi  WHBUi  JoBTiiai  D  JumciALLT  AmnMmoaMtn 

— Utiitii  %  eoort  tlMn  mait  ba  a  place  darigmfad  by  law,  and  a 

aon  wiio^  at  that  plaoi^  la  by  hiw  anthoriaed  to  adiiiinwiwr  jaatioa.    ML 
lb  Tbb  Ton  AH1>  Flaob  or  Hoioivo  OcwBg  aga  both  dwiflnatad  by  lair  m 

tUaatete.    Id. 
4.  SraoiAL  Tmo  oy  Oorav  mat  bb  Hkld  vadar  tba  dmnnatancea  and 

ttpon  oomplying  with  tba  raqiiidtaoBa  dateilad  ia  tba  afeatnte^  aad  aot 

oUMTwias^  Mid  than  oiremiiataiioea  and  rmpatUkmrn  moat  appaar  fava 

via  laooid.    ItL 

COVENAMTB. 

I.  CcfwwoKAwn  wcm  Patmbrb  to  bb  ICaob  bt  InEaiuavTS  am  fakb> 

ptadimtt  attfaong^  tba  laat  hMtaUmant  la  not  to  ba  paid  aalfl  tha  wk 

bi  oomiilatad.    Bahrttrk  r.  fFiZioa.  283. 
&  Patmbbt  OB  AV  brasAixicxBT,  WHBV  Maob  to  Dbpbhp iqwB  tfaaaet  of 

anothar,  ii^  aa  reapecto  that  partionlar  inateUmanti  a  dqpandant  cofo- 

aaat.    Id. 

lb  OOBTBTABOB  OV  THB  PbBKIBBB  ABD  PaTKBHT  OF  IHB  OoWBIDBRaTrffiB,  in 

a  oontraot  for  tha  lala  of  landa,  ara  dspendeDt  oovanaatiy  and  ooa  party 
aaa  not  maiwtafa  aa  aetion  aganiat  the  otiior  for  non-pofonnaaca  thanof, 
witboat  ahowing  a  parf ormanoe  on  hie  own  part,  or  a  readineaa  and  wiU- 
Ingnaai  to  perform,    ^oaoe  v.  MUekeUf  231. 

4^  liUTUAL    COTBBABTB   AOAIirBT    CaBBTINO   OB    BUSIHBSS   OlBBBBIVB    10 

Nbiohbdbs  on  the  premiaea  oonveyed,  inaerted  in  all  the  deeda  made  by 
the  owner  of  a  block  of  land  to  the  aacoeauTo  pnrofaaaera  of  different  lote 
in  ^nioh  block,  are  intended  to  aecare  each  poichaser  agamat  aa  uOwMive 
nae  of  other  Iota  in  the  aame  block,  and  a  porcbaaer  of  one  €i  the  kte 
may  by  bill  enjoin  aabaequent  pnrcfaaaera  of  other  lota  from  canyiiig  ea 
any  each  offenaiTe  boaineaa  on  their  lota.  Barrav  ▼.  Riehardf  713. 
Ik  Gabetdto  ok  CoAirTABD  18  A  Bnsostaa  O1BBN8ZYB  to  the  neighboriiood 
within  the  meaning  of  a  covenant  in  a  deed  againat  erecting  or  ctxryiag 
en,  upon  the  premiaea,  any  livery  atable,  alaaghter-honae,  tallow-cbaad- 
lary,  amith'a  forge,  fdmaoe,  etc.,  or  any  other  mannfaotory,  trader  or 
bnahieaa  whataoever,  which  ahoold  or  might  be  "in  any  wiaaotflEanam  te 
tba  neighboring  inhabitanta.''    Id. 

8ee  BzBoonoMB*  7|  Labdlobd  abi>  IUabi^  4^ 

OREDITOBS' BOXS. 
8ee  Bquitt,  4. 

GEDilNALLAW. 

L  KbT  IB  A  DoOB  hat  BB  THB  SUBJBCT  OB  LaBOBBT.     It  li  DOt  80  Iw  flial 

eafcate  aa  to  prevent  a  conviction  for  ite  thefts  Wovda  an^  thataioia^ 
alanderona  wliich  accoae  a  person  of  atealing  a  kay  out  e<  a  door  la  tbi 
room  of  a  hooae.    ffaskhu  v.  l\urrenoe,  129. 
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%  LnaonmiT  Lob  nr  sneia  Couhtt  wkibi  Goom  Stoudt  in  one  eoonty 
am  canned  into  another.    State  t.  Dougfas,  248. 

t.  ImHoncBrr  vob  Opkn  ahb  Notobious  Aouisbbt  is  not  aiieteined  by 
prool  of  oooanonal  illicit  interoouxae.     Wright  v.  8iaU^  128. 

^  DnoBiPTzoN,  IN  lKDicnq»T,  or  Mankxb  ov  Dbath  ob  Ivjubt  is  mfl- 
ciant,  if  it  agree  in  sabetanoe  with  that  proTed;  henoe»  an  indictment  for 
an  aManlt  with  a  "  baaket-knife"  is  iostained  by  evidence  of  an  aManlt 
with  a  "baaket-iron,"  provided  they  were  calcnlated  to  produce  the  aeina 
aort  of  injnry.    StaU  v.  Dome^  495. 

Ik  Ibdictmbnt  VOB  AaaAuiff  TO  Commit  MuBi»B,idiiohaooiiaee  the  priaooer 
of  making  an  aaaaolt  on  a  deformed  perBon«  nnable  to  walk  or  ay  alond* 
and  f ordng  and  throwing  him  from  a  wagon  on  to  the  froaen  groond,  and 
leaving  him  there  with  intent  by  that  meana  fekmiooalyy  willfally,  and 
with  malice  aforetfaonght  to  kill  and  moxder  him,  ia  aaffident  Nkum  v. 
People,  107. 

C  iHPicrMKHT  TOB  BiOT  need  not  allege  that  the  dafendanta  riotoaaly  foq^t 
tiiroagh  and  with  each  other.  It  iaaafficiant  if  it  charge  that  delandanta^ 
with  force  and  arma,  nnlawfolly  and  riotooaly  aaaembled  and  gathered 
ihamaelvea  together  todiatorb  ttie  peace  of  the  atate,  and  being  ao  aaaem- 
bled, then  and  there  made  a  great  noiae,  diatorbance,  riot,  and  tnmnlt, 
and  then  and  there  nnlawfolly,  riotooaly,  eta,  remained  and  ccntinned 
together,  making  each  noiae,  riot»  tomnlt»  and  diatorbance  for  the  apace 
idf  etc.    StaU  v.  DUltMrd^  128. 

%  Jann  Indictment  mat  bb  Vowsd  where  the  aame  evidence  aa  to  the  aol 
which  conatitatea  the  crime  appliea  to  aU  the  peraona  indicted.  There- 
fore where  a  married  woman  and  a  aingle  man  commit  adnltery,  th^y 
may  be  indicted  Jointly.     CommomoedUh  v.  EUoeU,  898. 

8.  TBM    0VfBN8B    ov    AdVIABBT  is  CoMMITTBO,  THOirOH   DbVBNIUNT  WAf 

Ignobant  that  the  woman  with  whom  he  had  interooorae  waa  married. 
li. 

8.  Pbisonbb  18  NOT  Pot  nr  Jbopabdt  by  being  pbM>edon  trial  before  a  jvdge 
and  Jnxy  at  a  apecial  term  of  coort  not  caUed  aa  aathoriaed  by  law;  for 
aabh  proceedinga  aro  not  jndicial  nor  by  virtae  of  judiotal  authority^  bat 
are  void.    Ikinn  v.  St(U€,  64. 

IOl  Whxbb  Fbibonxb  Avowxd  his  Dbtkbmination  to  Kill  an  IndividuaXi, 
whom,  however,  he  refuaed  to  name,  and  to  kill  liim  that  nighty  and  ex* 
hifalted  the  inatmment  with  which  he  had  prepared  to  carry  hia  porpoae 
into  ezecntion,  and  went  with  hia  weapon  concealed  to  the  ahqp  of  de* 
oaaaed,  got  into  a  qnairel  with  him  at  the  time  and  in  the  manner  pre- 
viooaly  declared,  and  killed  him,  theae  facta  form  an  irreaiatible  infer- 
ence that  the  deoeaaed  waa  the  peraon  whom  he  intended  to  kill.  State 
V.  Johmon^  742. 

11.  Fbovocation  Nbveb  DigpBOVBS  Mauob;  it  only  removea  the  preaomptloB 
of  malice,  which  the  law  raiaea  without  prod    Id, 

VL  Fbovooation  which  Pbbcbdbb  Act  or  Eillino  is  to  bb  DiBBBOABmas 
when  a  deliberate  porpoae  to  kill  on  the  part  of  the  priaooer  ia  aacar- 
tained,  unleaa  it  can  be  ahown  that  thia  porpoae  waa  abandoned  before 
the  act  waa  done.    Id^ 

18.  Whbbb  Pboyogation  Intibvbnbs  between  expreaaion  of  malice  and  kill* 
ing,  the  preaomption  ia  that  the  killing  waa  upon  the  malice,  and  not  upon 
the  paaaion  produced  by  the  provocation.    Id, 
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14.  riitTTiTHTmT  iirflTrmiTOrrrT  iFffrrffrnriTTtnTTTr  ftrTTrrirnfTTm,fliim|^ 
the  pMrion  oonseqiMnt  upon  Rich  proroefttioii  may  extaonske.    /«L 

15w  I>cuBiSAVBMAi40i,oircBABaEBTAiinm,  nPRisoifBDToGoBTiinradof^ 
to  the  pacpotratkMi  of  tho  meditstod  aot,  nnlim  than  is  oTidanoo  to  npal 
it.    Id. 

!%•  AauxnXt  What  u.— An  awMilt  is  an  intentiooal  attempt,  by  Tiolanoa,  to 
do  aa  iojury  to  tha  penoo  of  another.    8taU  ▼.  Dam$f  735. 

17.  KuBHnro  upoh  Pboooutob  wttk  Imtuit  to  Stboes,  and  ^pcoadiiiig  ao 
near  in  the  exeoation  of  that  intent  that  it  ia  neoaaaary  for  the  praaaea* 
tor'a  aalaly  to  atrika,  amonnt  in  law  to  aa  aaaanlt.    IdL 

IBw  Ofym  TO  Stmbm  is  am  AwauM,  although  the  aaaailant  ia  not  aearaooii^ 
to  reaoh,  if  the  diatanoa  were  aoch  aa  to  induce  a  man  ol  ocdinaiy  fina- 
naaa,  under  the  aocompanying  oircnmatanoea,  to  belieye  he  would  in* 
atantly  teoaive  a  blow  nnleaa  he  atruok  in  aalf-daf enaa.    I(L 

10.  IvDZOTMXirr  vob  Riot  icust  Atkb  that  defendanta  unlawfully  aaaowhled, 
and  thia  avemient,  aa  wall  aa  the  aubaaqnent  riotooa  acta  of  the  defand- 
anta»  muat  be  proved  on  the  triaL    State  t.  Staiai^  732. 

SOl  AaawfWT.T  Summ okxd  bt  Gombtablx  to  ezeoute  lawful  prooeaa  ia  not  ao 
unlawful  aaaamUy,  and  the  peraona  iaaembling  are  not  indictaUa  for  liol^ 
though  they  uae  oppnaaiye  and  abuaiTe  maana  in  ita  exeontioii.    ItL 

DAHAGBS. 

WovnwD  FnuircNi  or  Pabkht  Sunro  toe  AaaanLt  uvov  Cezu^  in  traa- 
paaa,  fbr  loaa  of  aarvioab  can  not  be  oonaidered  in  eatimatfaig  the  daath 
agaa.    (kwdm  ▼.  Wrii^  638. 

Bee  OoMM oir  Gabbobs,  1;  EminBirT  Domain,  6;  ETiDBiiai,9;  Mini  abb 

Skbtabt,  1. 

DECLA&ATIONB. 
8aa  BviDBBW,  6^  14;  F&aub^  7;  Wnu^  4. 

DBSD6. 

1.  SoBBDUiA  Bbibbbbd  TO,  dt  A  Dbed  of  all  the  grantor'a  real  aetata^  limite 
the  operation  of  the  deed  to  the  property  deaoribed  in  the  aohedula. 
CfUbert  v.  N,  A.  lire  Ine.  Co.,  543. 

S.  Lbatxno  Dbed  in  Hands  or  Grantee,  to  be  by  him  tranamitted  toa  third 
peraon  to  hold  in  eacrow  until  the  happening  of  a  oertain  event,  ia  not  a 
delivery  to  the  grantee  lo  aa  to  vest  tiUe  in  him.    IdL 

8.  RaooBDiNO  A  Deed  IS  Pbdia  Facie  Evidenob  only  of  ita  delivery.    Id. 

i.  Absolute  Deid  Given  to  Sboubb  a  Debt  is  Void  as  agunat  bctut  JUe 
craditora,  becauae  it  doea  not  atate  the  real  nature  of  the  tranaaotjon. 
N6rihY.Be!dentS3. 

5.  Deed  undxb  Cobpobate  Seal  pbua  tacie  Conyetb  the  Title  of  the 
corporation,  and  want  of  anthority  to  execute  It  muat  be  ahown  by  thoaa 
who  aeek  to  avoid  it    BurriU  v.  Pree.  etc  qf  Nahamit  Bank^  39S. 

6L  A  Bond  Deuvebed  with  a  Blank  Lbit  for  inaertion  of  amouttt^  ia  not 
the  deed  of  the  par^  aigning;  nor  will  it  become  ao  unlaaa  there  la  a  re- 
delivery thereof  after  the  bUuxka  have  been  filled  by  aome  one  propasly 
authorised.     WUUams  v.  OnOcher,  422. 
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7*  Auiuuusir  «o  Wojl  or  tbm  Blaxkm  of  a  Dbd  cm  not  be  gifvn  bf 
fMEoL    /dL 

8m  ADfisai  Poflmnov,  1;  Bouvououn;  Ooxteaoxs,  16;  Ctotaairai 
Itrouanm,  18;  FE4ni>,  6,  7;  Mimmp  Womv,  1. 

DBFOnXIONB. 
8m  OuuiuuumAL  Law»  6;  BzioinoBs  avd  AmmnRmASoai^  C 

DELIVEBT. 

flMa4UB»& 

BBMAKD. 
8m  JiiiWiii»  4|  Hmotiabli  laggauMWiw^  Ifl^  li^  ML  Ml 

DEPOSmONB. 
Am  SnDBrai»8L 

DEVISB8. 
8m  CkuKMMa  Uoii  6^  6;  Estatm  of  Dmiamp  PiMMa^  1»  JL 


DUKBSS. 

L  Ikwiini  DmoKunoVT  m  hot  Dubbbb.    ESdif  t.  fferrk^  t6L 

&  TteSAT  OF  AV  ABfiSBT,  iTifDnt  A  W  AiouufV  to  AMMilt  Mid  baMoj^  to  i^ 

mp%  tdiioh  an  obligatian  ia  a«iimed,  does  not  oomtitate  dniMi  m  m  to 

•ifoid  raeh  obligation.    Id, 

%  TteSAT  OF  AV  UKLAWFOL  IlCFBISONlfBrr  ia  dUMB.     Id. 


BASEMENTS. 

L  Wat  of  HaanBmr  b  Impuedlt  Inoludmd  nr  a  Qbamt  ofLahd  toifUek 

aooaaa  oaa  be  bad  only  by  paasing  over  tbe  gnntor**  land.    NidMg  t. 

X«os»802. 
%  Two  OB  MoBB  Wats  of  Nbobssitt  abb  iHFLBDLTliraurDBD  in  a  grant  ol 

landa  wbicb  are  to  divided  by  impanable  barrieza,  that  the  diffcront  parti 

are  inaocwrible  without  tuch  ways.    Id, 
lb  Wat  of  NBcnsiTr  wan  bb  Sutfobtbd  bt  NaoBflBRT;  it  is  not  snflkiaBt 

that  it  be  a  great  oonvenisuee,  or  that»  without  it»  aoeeas  to  the  lands  ia 

exceedingly  diffionlt.    Id. 
4  Pabst  can  katb  no  Bight  of  Wat  bt  Nboissitt  over  the  land  ol  an- 

other  to  oonneot  difEnent  parts  of  a  tract  of  land  ^^•'^"'g^g  to  himialf • 

Ovoper  T*  MWitpinf  466* 

See  MiNBBAL  Lands,  1. 
EMINENT  DOMAIN. 

1.  PBOFBBTT  of  COBFOBATION,  INOLUDINO  its  FbaNOHISB,  mat  bb  TaKBK  FOB 

PuBUO  UsB  if  the  pablio  exigencies  require  it  for  that  purpose,  even 

thoogh  sach  taking  may  incidentally  pat  an  end  to  tlie  corporate  powers 

by  leaving  nothing  for  them  to  be  exerdaed  upon.    Baehu  v.  LAtumm^ 

466. 
Ax.  Ova  Toi*.  ZZXT— M 
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SL  Wsuji  Publio  BzzoBBcas  Baonim  Bmn  of  Wat  Itm  to  aQt  tts  prap* 
mty  and  fnnduie  of  a  toll-rood  eotponitioa  mmj  bo  tekon  lor  tbo  pnpoM 
of  a  Ino  pnblio  hi^^way.    /dL 

lb  JfaOBVATION,  gr  I^OmLATOTtl,  Pf  CgAB!lB»Oir  A  TPLUBaAPOMttlWIiTIflTf, 

jwrmitting  tho  otatOy  within  a  oertain  timo  oad  upon  oertun  oonditiono^ 
to  pQTohaoo  tho  property  thoreo^  does  not  aifoct  tho  right  of  tbo  Iqgii 
latnre  to  ozerciae  the  power  of  emineot  doouin  over  soch  property.    /dL 

4  PiowBB  OF  BmikbiitDomaim  MAT  BiEzBBCisxDBr  THB  Stats  thiooghsab- 
ordineto  agendee,  and  need  not  bo  edereiaed  direotly  hj  tho  legfalatwpo 
itaall    Id. 

i.  Damaosb  Oooadohzd  bt  L4TXXO  OUT  HiOHWATs  havo  been  aaaeaaad  by  tho 
oonrtk  or  by  a  oommittee,  in  aooordanoe  with  a  loQg  oooiao  o<  li^ahtinn 
inthisftate;  and,  therefore,  the  intarrention  of  a  Jury  lor  that  porpoaa 
la  aotnooaaAiy,  it  having  been"  otherwiaa  need  and  praotMed"*  bcfoi» 
toe  adoption  of  the  oonstitntion.    ItL 

EQUITY. 

!•  JvKuauonm  of  Gbasobit  oysb  Sbttlhiuut  oif  Aooonns  of  eKoontao 
and  admfaiatratoBi  ia  eetaUiahed  beyond  qneetion;  and  an  anthoritycon- 
Iffred  by  statate  npon  the  orphans' oonrt  on  tUa  aabjeot  ia  a  oomidatiie 
lemedy  only,  and  is  not  intenided  to  d^niTe  ohanoery  of  its  Jmiadiclun. 
Salier  t.  WUlkmuim,  513. 

%  ObFBASB'  GoUKT  AKD  CoUBT  of  CHAKOKBT  HAVXIIO  OOHCDBBBST  JUBIBDKV 

nov  over  administrators'  aoooonts,  there  is  no  legal  impediment  to  ohan- 
oery's  taking  cognisanoe  of  a  sait  already  broo^^t  in  the  orphans'  ooort, 
uitQ  a  final  decree  by  the  latter  court;  bat  where  the  latter  oonrt  has 
BBade  oonsideiable  adTanoe  in  the  adjustment  of  an  aoooonti  eliaiMwry 
ahonld  not  interfere,  except  for  some  sabstantisl  reaaon.    Id. 

lb  Whxrb  Sxttlbmxnt  of  Aooouht  Gxvbs  Rise  to  Difficult  QuB8Xioin» 
ohanoery  haa  good  grounds  for  interference,  though  the  otphana*  ooozt 
has  made  conaiderable  progress  in  the  settlementb     Id. 

4.  To  Mairtaim  Cbxditob's  Bill,  the  complainant  moat  first  eataUiah  Ua 
daim  by  a  judgment  at  law.    Stone  ▼.  Mamwng,  119. 

ft.  Bqiuitablb  Gonvbbsion  of  Bbaltt  nvTO  Pb880Naltt  oocura  where  a  teatap 
tordevieea  hia  realty  to  his  executors  in  trust  to  sell  and  toapply  the  pto- 
oeeds  to  oertain  uses,  and  the  property  becomes  personalty  tmmediatelty 
npon  the  teatator^a  death,  for  all  the  pnrpoaes  <d  the  disposition,  aa  ef- 
feotnally  aa  if  the  testator  had  himseli  sold  the  land  and  bequeathed  the 
proceeda  in  the  same  way.    Kane  t.  CfoU,  641. 

IL  FosncAL  OB  Highly  Colored  STATmiEim!  in  Swobh  Bm.  in  equity,  re- 
garding the  noxious  effects  of  coal-dust  from  a  coal-yaid  adjacent  to  the 
oomplainant's  premises,  will  not,  on  demurrer,  be  deemed  a  mere  poetio 
fiction.    Barrow  v.  Ekhard^  713. 

flea  CoFTBAOSB,  8,  13;  Fbaud,  1,  6, 13;  Habbas  Oobpub,  8s  IbfaboTv  S;  I| 

JuDGMBRTS,  3,  6»  7;  Sbt-ow,  1. 

ESTATES  OF  DECEASED  PEBSOKa 

1.  CbirTBXBinioN--SpxaiFio  Dbvisbbs  of  Fbsbhou)  A]n>  Lbabebold  Bbiaib 
must,  in  England,  contribute  in  equal  proportions  to  the  satiifaotion  ol 
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Hm  %&tMat*§  debto  Ij  ipecblty,  becaiue  both  m  liable  for  tbe  payniflDt 
of  Mudi  dobti^  by  tbo  ttAtote  of  frMidiilent  deviaeB.  Okam  t.  Lodtenmtm^ 
277. 

&  Idsm.— PiBSOirAL  BsTATB  18  TBB  PsiXABT  OB  Natu&al  Fwd  fbr  tbo  pay* 
maot  of  debta,  and,  aa  betvaen  the  real  and  panonal  rapwaantativaa  of 
a  deoedenty  mnat  be  fixat  reaorted  ta   Id. 

t.  InBM.— HxEEt  oB  Dbvxsbb  or  Bkal  Estats  will  bb  Subbooatid  to  th* 
ri^ta  of  a  creditor  by  apeoialty,  who  haa  proceeded  acainst  the  real 
eatate  deacended  or  deviaed,  and  will  be  allowed  to  reimbune  hlmaelt 
out  of  the  penonal  eatate,  if  aach  reimbnrBement  will  not  prejndioe  anj 
party  whoae  claim  ia  not  more  favored  than  that  of  each  heir  or  deviaee^ 
Id. 

^  Idsm.— HxxB  AGADrsT  Whox  av  Obuobb  of  a  apecialty  debt  haa  reoor* 
ered,  ia  entitled  to  contribation  from  aaaeta  in  handa  of  ezecntor,  or  a 
reaidnary  legatee,  bat  not  from  a  general  or  apeoial  legatee.   Id. 

ft.  OmrxBAL  Bulb  ov  Mabsbaliko  Absbts  ia  to  apply:  1.  The  peraonal  aetata^ 
2.  Landa  deviaed  for  payment  of  debta;  3.  Landa  deacended;  Laatly» 
eatatea  apedfically  deviaed,  thoagh  generally  dhaxged  with  payment  ot 
debta.   Id, 

C  Spbcivio  Lboateu  abb  Entitled  to  have  the  aaaeta  deacended  to  the  heir 
marahaled,  bat  not  ao  aa  to  interfere  with  landa  deviaed,  onleea  deviaed 
aabject  to  the  payment  of  debta.    Id. 

7»  SPBcmrio  Lboatbks  abb  not  Entitlbd  to  Gontbibution  from  deviaeea  oa 
acooant  of  their  legaciea  being  applied  to  the  payment  of  aimple  contract 
debta;  bat  they  are  entitled  to  aach  contribation  when  their  legaciea 
have  been  applied  to  the  payment  of  apeoialty  debta,  or  when  the  ape- 
dalty  debta  have  been  aatii^ed  oat  of  the  peraonal  aaaeta  of  the  decedent^ 
and  the  aimple  contract  creditora  aze  thereby  compelled  to  reaort  to  tha 
apecific  legaciea.    Id. 

ft.  Ooihtbibution.— Advanczxbnts  Made  bt  Tektatob  in  hia  life-time,  ttt 
hia  children,  oonatitate  no  part  of  hia  eetate,  and  can  not,  by  hia  reprv- 
aentativea,  be  made  to  contribate  to  the  dischaige  of  hia  debta.   Id. 

•>  IIbbb  Pbndenot  of  Pbocbkddios  bt  Cbeditob  against  Estate  of  de- 
oeaaed  debtor  in  another  atate,  ia  not  a  bar  to  the  allowance  of  hia  claim 
againat  the  eetate  in  thia  Joriadiction.    OoodaU  v.  IfartAatt,  472. 

ESTOPPEL. 

1*  OwNBB  or  Fbbsonal  Pbofbbtt  Standino  bt  and  Sbkivo  Anotbbb 
Mobtoaob  it  to  a  third  peraon,  withoat  making  known  hia  title  thereto^ 
will  be  eatopped  from  afterwarda  aetting  np  aach  title,  in  an  action  at 
law  faroaght  by  him  againat  the  mortgagee,  for  ita  recovery.  Thompaom 
V.  iSbnftom,  490. 

2.  fiiLKNOB  or  OwNSB  IS,  UKDBB  8U0B  CiBOUMSTANOBs,  A  Fbaud  apon,  and 
prejadicial  to,  the  mortgagee,  and  f nmiahea  a  good  defense  at  law  to  any 
claim  for  the  property  afterwarda  made  by  the  former  againat  the  latter^i. 
Nor  will  it  avail  aach  owner  to  ahow  that  the  other  property  contained 
in  the  mortgage  waa  anfficient  to  pay  and  indemnify  the  mortgagee.    Id.. 

••  ATfAOHiNO  OnriCEB  IS  NOT  Estopped  pbom  Showing  that  the  property 
aeiaed  by  him  did  not  belong  to  the  defendanta.  AmM  v.  Browny  29flL 
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EVIDENCE. 

1.  OoMKOV  Law  will  be  PBCsmoD  to  Pbsvazl  in  a  SanoL  SrAn  aad  t» 
fgOfTven  the  rights  of  parties  to  a  oontnu^  entered  into  therein,  in  the 
alMenee  of  proof  as  to  what  the  law  of  the  state  really  is«  Dwm  ▼. 
Adam$,  42. 

&  OouBT  MUST  Take  Jitdicial  Notics  of  act  establishing  private  corpota>» 
tiOQ.    Commercial  Bank  t.  Newport  3ffg,  Cb.,  171. 

!•  BviDxircx  or  a  Canes  DmriNcr  fbox  the  One  ro&  which  the  PEnovm 
n  OK  Tbial,  is  generally  inadmissible.  The  rule  is  otherwise  where  the 
•ekmter  or  quo  aititiio  is  requisite  to  or  an  essential  part  id  the  ortnw 
ehaiged,  and  proof  of  guilty  knowledge  or  malicious  intent  is  indtspan* 
sable  to  establish  guilt  in  r^ard  to  the  transaction  in  question.  Dwm 
T.Staie,  54. 

4h  FoucxB  Gbudges  and  Menaces  mat  be  Pboykd  against  a  prisonsr 
oharged  with  the  murder  of  the  person  menaced.    Id, 

t»  Tnnxoinr  ov  a  Ditvebent  and  Dibtinot  Mubdbb  is  Ai>in«mirjwfasa 
there  is  evidence  tending  to  prove  that  the  murder  for  which  the  priscner 
is  on  trial  is  connected  with  or  grew  out  of  the  other  murder,  in  relaticii  to 
iHiioh  the  evidence  is  ofbred,  as  where  it  appears  probable  that  the  crime 
ef  which  the  prisoner  is  accused  might  have  been  committed  to  prevent 
Ills  prosecution  for  a  prior  crime.    Id» 

C  Dmro  Dbclabahons  abb  Admissible  only  when  made  under  an  appre- 
hension of  impending  and  certain,  though  not  necessarily  of  immediate, 
death.    Id. 

7<  Obal  Etidbmge  or  tub  Contbkts  or  a  Wbitino  can  not  be  reosiwd 
while  the  writing  is  accessible.    Id, 

8l  Dbpobition  or  a  Witness  in  Eelation  to  a  Cbimb,  in  which  he  aad 
others  aro  implicated,  can  not  be  used  against  him  in  Arkansas.    Id, 

0.  Ix  MiSBOUBi,  UNDBB  A  CouNT  lOB  Tbbbpass  Fbamed  undbb  Aot  ap- 
proved February  25,  1835,  which  affixes  a  penalty  for  every  tiespaes 
therein  described,  evidence  of  the  number  of  trespasses  conmutted  is  ad- 
missible in  order  that  the  jury  may  ascertain  the  damages.  Oooper  r. 
Maatpin,  456. 

lOi  Pabol  Evidence  is  Admissible  to  Show  what  was  meant  by  the  tenns 
"  Canada  money**  used  in  a  promissory  note.    Thampton  v.  £Zocm,  540. 

IL  The  Meaning  or  Wobds  in  a  Pabtioulab  Pabt  or  thb  Coitntbt,  or 
among  certain  olaascs  of  men,  may  be  shown,  and  the  words  may  be  given 
a  particular  signification  instead  of  the  one  generally  given.    Id. 

IS.  Pabol  Eyidencb  to  Pbotb  that  a  Bill  or  Sale  was  Intendbd  as  a 
Mobtoaob  is  adnussible  in  an  action  of  assumpsit.  Haiyworth  v.  Wcfik- 
ington,  128. 

IS.  CoNBTBUcnoN  PuT  ON  A  Deed  bt  thb  Pabties  may  be  proved  by  parol 
and  ought  to  be  followed,  especially  with  respect  to  boundaries,  when  the 
language  of  the  instrument  is  doubtful  and  the  parties  have  agreed  upon 
or  acquiesced  in  a  particular  construction  not  in  conflict  with  the  deed. 
Sione  V.  Clark,  370. 

14  Dbolabationb  or  a  Pabtneb  that  a  note  made  and  indorsed  in  the  firm 
name,  was  accommodation  paper,  and  was  transferred  by  him  for  his  per- 
sonal benefit,  ought  not  to  be  received  in  evidence  against  the  indoreesa. 
Bemk  o/8L  AOwm  v.  CmUand,  566. 
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IMurties,  may  be  reoeiTed  In  erideiioe.  Sneh  tectimony  most,  m  Bqe- 
land,  be  proved  in  the  Teiy  words  of  the  deoeeeed  witaees;  bat,  in  thii 
etBte,  it  iB  ■nffloiflnt  to  prove  thAt  enoh  witneee  deposed  to  oertein  iMta. 
OanToU  y.  Jokmmmt  272. 

1<L  THirTiaTDCoirToyDiciAflXD  WiTNXSBWASBrHncOivxKwixBBonBf 
and  hesitation,  does  not  render  it  inadmissible  in  a  sabseqnent  triaL   I<L 

8ee  CoBPOiuTioRSy  16;  Vbaxjj>,  7;  LnusAircni — Mabxns,  9;  Malusous 
FftOBBomnoVy  8;  Pabxriok,  5;  PiaADnro  abb  Pkaoeiob,  18;  Watibf 

COJJBBMBf  1,  3. 

EXBCUnONS. 

!•  Ohibbiok  or  Sxal  ibox  a  Wbit  of  caj»ia« ad  re^pondendtimlB^fm it inop* 
srative,  and  Judgment  by  default  thereon  will  be  rsTersed.  Woo(fird  r. 
J)u(fan,  62. 

2.  DEmniANT  Afpbaboto  to  Fbosxoutb  a  Wbit  oy  Ebbob  most,  on  rever- 
sal of  the  judgment,  be  regarded  as  though  be  had  been  served  with  the 
original  writ,  and  must  therefore  appear  and  answer. .  Id, 

t.  Sbxbhf  Who  BA8  BsouK  AN  £xiouiioK  is  the  proper  person  to  oomplsta 
it,  though,  pending  the  period  of  its  commeneement  and  oomplstion,  his 
term  of  office  expire  and  a  suooessor  k  induoted.  Bondurant  v.  Bitfcrd^  33. 

^  KnouTioK  18  HOT  BiouN  beiobb  tsebb  HAS  BBBH  A  Lbvt  thereof;  the 
delivery  of  the  writ  to  the  sheriff  does  not  oonstitute  a  oommenoement. 
Theref ore,  where  an  ezeoution  was  delivered  to  a  sheriff  and  before  any 
levy  his  snocessor  was  inducted,  the  Utter  was  held  to  be  the  only  person 
entitled  to  make  the  ezeoution.    Id, 

Ik  F]EU>MI8BTOl2roBMNir7  A8HXBIFrTOBEMlOBaiNOAVEzi0UTIOK,madeby 

one  other  than  the  ezeoution  creditor,  is  not  void  for  want  of  oonsidera- 
tioD,  and  being  an  original  undertaking,  need  not  be  in  writing.  Tarr 
V.  Northey,  232. 

€L  Subsbqubmt  Rbcbipt  bt  thb  Sbbbift  ov  an  Indbxnitt  Bond,  under  seal 
from  the  judgment  creditor,  does  not  supersede  such  prior  agreement  or 
discharge  such  promisor.    Id, 

7»  Goybnant  with  a  Shbbiff  to  Pbodugb  Pbopbbtt  for  sale  at  a  future 
day,  or  in  default  thereof  to  pay  an  execution,  in  consideration  of  his 
agreement  to  leave  the  property  in  possession  of  the  defendant  in  ezeou- 
tion, until  the  day  of  sale,  is  valid.  The  agreement  does  not  deprive 
the  sheriff  of  the  right  to  take  and  sell  the  property  under  his  writ,  or 
to  surrender  it  to  the  debtor  in  case  the  writ  is  satisfied.  BturraU  v. 
Aehar,  582. 

g.  Plba  that  Dbiendant  was  not  thb  Ownbb  of  CtooDS  Lbvdu)  upon  is 
bad.    It  should  show  that  he  had  no  interest  in  them.    Id, 

9.  Intzbbst  of  a  Pabtneb  in  Pabtnbbship  Goods  is  Subjbot  to  ezeou- 
tion.   Id, 

IOl  Aobbzmxnt  bt  Onb  Pabtneb  to  Dbliteb  Pbofbbtt  to  Shebiff  on  re- 
quest, or  pay  a  debt  of  his  copartner  for  which  it  had  been  seised  under 
execution,  is  valid;  and  it  is  no  defense  to  an  action  thereon  by  the  sher^ 
iff,  that  the  property  was  partnership  property  and  hod  been  applied  to 
the  use  of  the  firm.    Id. 

11.  FoBTHOOMiNa  Bond  can  not  be  Avoided  by  showing  that  there  was  no 
original  judgment  to  sustain  the  execution  under  which  the  property  was 
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EVIDENCE. 

1.  OoMKOV  Law  will  bb  PBCsmoD  to  Pbbvazl  nr  a  Boom  SrAn 

gOFoni  the  rights  of  parties  to  a  oontnu^  entered  into  thersin,  la  tha 
alMenee  of  proof  m  to  what  the  law  of  the  state  really  is.  Dwm  t. 
Adanu,  42. 

%  OouBT  MUST  Take  Judicial  Notiox  of  act  establishing  priTate  corpora 
tiOQ.    Commercial  Bank  t.  ITeufpori  Mfg,  Co,^  171. 

%»  BviDxircx  or  a  Cbixk  Distinct  fbox  ths  Oki  vob  which  thi  PuaonB 
n  OK  Tbial,  is  generally  inadmissible.  The  rule  is  otherwise  where  the 
tekmUr  or  gvo  OMimo  is  requisite  to  or  an  essential  part  of  the  eriBM 
ehaiged,  and  proof  of  gnilty  knowledge  or  malicions  intent  is  indispen- 
•able  to  estabUsh  gnilt  in  r^ard  to  the  transaction  in  qoeation.  Dwm 
T.Staie,  54. 

4  VoBKXE  Geudobs  akd  Mxkacbs  mat  bb  Pbovicd  against  a  pnaonsr 
obatged  with  the  murder  of  the  person  menaced.    Id. 

i»  TmiXONT  OV  A  DirVBBXNT  AND  DISTINCT  MUBDBB  18  AWflHUfWiB  whSB 

there  is  evidence  tending  to  prove  that  the  murder  for  which  the  prisonsr 
Is  on  trial  is  connected  with  or  grew  out  of  the  other  murder,  in  rektioo  to 
wUoh  the  evidence  is  ofbred,  as  where  it  appears  probable  that  the  crime 
ef  which  the  prisoner  is  accused  might  have  been  committed  to  prevent 
his  prosecution  for  a  prior  crime.    /<f. 

C  Dnvo  Dbclabations  abb  Admissiblb  only  when  made  under  an  Mppn- 
hension  of  impending  and  certain,  though  not  necessarily  of  immediate, 
death.    Id. 

7<  Obal  Etidbngb  of  tub  Coktbkts  or  a  Wbitino  can  not  be  received 
while  the  writing  is  accessible.    Id. 

•.  DiFOBinoN  or  a  Witness  in  Relation  to  a  Cbub,  in  which  he  and 
others  are  implicated,  can  not  be  used  against  him  in  Arkansas     LL 

0.  In  Misboubi,  undeb  a  Ck>uNT  iob  Tbbbpass  Fbamed  undeb  Act  ap- 
proved February  25,  1835,  which  affixes  a  penalty  for  every  tiespaas 
therein  described,  evidence  of  the  number  of  trespasses  conmutted  is  ad* 
miasible  in  order  that  the  jury  may  ascertain  the  damages.  Cooper  v. 
Mampin,  456. 

lOi  Pabol  Evidenob  is  Admissible  to  Show  what  was  meant  by  the  tenns 
"  Oanada  money"  used  in  a  promissory  note.    T'Aofnpeoii  v.  £Zocm,  546. 

IL  Tbb  Mbanino  orWoEDs  in  a  Pabticclab  Pabt  or  thb  Countbt,  or 
among  certain  riansnn  of  men,  may  be  shown,  and  the  words  may  be  given 
n  particular  signification  instead  of  the  one  generally  given.    Id. 

IS.  Pabol  Evidenob  to  Pbotb  that  a  Bill  or  Sale  was  Intended  as  a 
MoBTOAOB  is  admissible  in  an  action  of  assumpsit.  Haiifworth  v.  Worik' 
imgUm^  126. 

IS.  CoNSTBUCTiON  PuT  ON  A  Deed  bt  thb  Pabties  may  be  proved  by  parol 
tad  ought  to  be  followed,  especially  with  respect  to  boundaries,  when  the 
language  of  the  instrument  is  doubtful  and  tiie  parties  have  agreed  upon 
or  acquiesced  in  a  particular  construction  not  in  conflict  with  the  deed. 
S^one  V.  Clark,  370. 

14  Dbclabations  or  a  Pabtner  that  a  note  made  and  indorsed  in  the  firm 
name,  was  accommodation  paper,  and  was  transferred  by  him  for  his  per- 
sonal benefit,  ought  not  to  be  received  in  evidence  against  the  indoreesa. 
Bcmk  c/SL  ACbaiM  v.  CmOand,  566. 
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pwties,  may  be  reoeiTed  In  evidence.  Saoh  teetimony  most,  in  Bqe- 
land,  be  proved  in  the  veiy  words  of  the  deoeeeed  witaees;  bat,  in  thii 
etBte,  it  it  ■offloknt  to  prove  that  rach  witaeee  deposed  to  oertein  iMta. 
OtuToU  V.  t/oAiwofift  272. 

UL  That  TiaTDCoirT  ov  DiciAfliD  Wimsss  was  vt  hoc  Givxk  wixb  BouBf 
and  hesitation,  does  not  reader  it  inadmissible  in  a  sabseqncnt  triaL   I<L 

floe  CoBPORATioNs»  16;  Fk4i7Dt  7;  Ihsij&ahcb— Mabxns,  9;  Malusous 
FfeOBBomnoVy  2;  PABranov,  5;  PiaADnro  Ain>  P&aoeiob,  18;  Waxibf 

OOUBSISy  1«  8. 

EXBCUnONS. 

1.  Ohibbioh  OF  SxAL  IBOX  A  Wbit  of  copiow  cul  reipoiu20iMiiMi  leavss  it  Inop* 

eiative,  and  Judgment  by  defaolt  thereon  will  be  reversed.    Waoffcrd  t. 

2.  DEmniANT  AirmAxatQ  to  Fbosxoutb  a  Wbit  ov  Ebbob  mast»  on  rever- 

sal of  the  jadgment»  be  regarded  as  thoagh  he  had  been  served  with  the 

original  writ»  and  mnst  therefore  appear  and  answer. .  Id. 
8b  Sbxbhf  Who  has  Bioun  an  Exboutioit  is  the  proper  person  to  oompleto 

it»  though,  pending  the  period  of  its  oommeneement  and  completion,  his 

term  of  office  expire  and  a  snccessor  is  indnoted.  Bondurantv,  Bt^crd,ZS. 
^  Bzbouteoh  18  NOT  BiouN  BEioBB  TSEBB  HAS  BBBN  A  Lbyt  thereof;  the 

delivery  of  the  writ  to  the  sheriff  does  not  oonstitate  a  commencement. 

Therefore,  where  an  ezeontion  was  delivered  to  a  eherif^  and  before  any 

levy  lus  snccessor  was  inducted,  the  latter  was  held  to  be  the  only  person 

entitled  to  make  the  exeoation.    I<L 
Ik  FbomisbtoIndxicnitt  A8HBBiivioBENioBaiNOANEzaouTioN,madeby 

one  other  than  the  execution  creditor,  is  not  void  for  want  of  oonsidera- 

tioD,  and  being  an  original  undertaking,  need  not  be  in  writing.     Tarr 

V.  Northey,  232. 
8L  Subsequbnt  Ebgeipt  btthb  Sbbbift  ov  AN  Inbbxnitt  Boni>,  under  seal 

from  the  judgment  creditor,  does  not  supersede  such  prior  agreement  or 

discharge  such  promisor.    Id, 

7.  Govbnant  with  a  Shbbitp  to  Pboducx  Pbopbbtt  for  sale  at  a  future 

day,  or  in  default  thereof  to  pay  an  execution,  in  consideration  of  his 
agreement  to  leave  the  property  in  possession  of  the  defendant  in  execu- 
tion, until  the  day  of  sale,  is  valid.  The  agreement  does  not  deprive 
the  sheriff  of  the  right  to  take  and  sell  the  property  under  his  writ,  or 
to  surrender  it  to  the  debtor  in  case  the  writ  is  satisfied.  BurraU  v. 
Aehar,  582. 

8.  PiiXA  that  Dbvendant  was  not  thb  Owneb  ov  CtooDS  Lbvdu)  upon  is 

bad.    It  should  show  that  he  had  no  interest  in  them.    Id, 

9.  Intxbbst  ov  A  Pabtneb  in  Pabtnbbship  Goods  is  Subjbot  to  execn* 

tion.    Id. 

IOl  Aobexmbnt  bt  Onb  Pabtneb  to  Dexjvxb  Pbofbbtt  to  Shebiw  on  re- 
quest, or  pay  a  debt  of  his  copartner  for  which  it  had  been  seised  under 
execution,  is  valid;  and  it  is  no  defense  to  an  action  thereon  by  the  sher^ 
iff,  that  the  property  was  partnership  property  and  had  been  applied  to 
the  use  of  the  firm.    Id. 

11.  FoBTHOOMiNO  BoND  CAN  NOT  BB  AVOIDED  by  showing  that  there  was  no 
original  judgment  to  sustain  the  execution  under  which  the  property  was 
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Isfied  npon,  for  tbe  redaltTery  of  which  the  bood  wis  gi^n.  Bwi  ^ 
U.  8.  T.  Potion,  428. 

12.  Whxbs  bt  Subsbquikt  Statuts  Aoditiokal  BxxMPTiaim  ari  Madi  of 
property  of  debtor  who  was,  by  a  prior  act,  required,  in  mekiiig  an  ae- 
■ignment  for  the  benefit  of  his  creditors,  to  nudse  oath  that  he  had 
assigned  all  his  property  not  exempt  from  execation,  saoh  oath  wiQt  if 
made  after  the  passage  of  said  sabseqnent  act,  be  insaffidenti  and  will 
invalidate  the  assignment    BoutweU  v.  BartleU,  SOS, 

It.  Av  EzBcunoir  aoainht  SxyxiUL  can  onlt  bx  Set  asidx  as  av  EHTZBnT« 
and  can  not  be  qoashed  as  to  one  defendant  and  left  in  force  as  to  an- 
other.   NewdL  ▼.  HcmtT^  415. 

14.  Lbvt  bt  SHKBiyF  ajttoEiitbtbt  Brkaktwo  Doobs  of  the  debtor's  hooaa 
is  not  justified  by  the  writ,  and  the  carrying  away  of  the  goods  may  be 
lawfully  resisted.    Pecpfo  ▼.  HtObard,  628. 

6ee  Qbowzng  Cbops,  2;  Plbadivo  and  PBAonoB,  12;  SuBammr^  S. 

EXECUTORS  AND  ADBONISTaATOBS. 

I.  Tbubibbs  avd  BzBOUTOBa  AoTZNG  IN  Good  Faith  are  treated  witti 
indnlgenoe,  not  held  answerable  on  slight  grounds.  Cfhtue  r.  Loebarmtm^ 
277. 

%  BzBOUTOBS  abb  Chaboxablb  WITH  IinEBXST,  when  they  sre  guilty  of  nsg- 
ligence  in  not  laying  out  money  tor  the  benefit  of  the  estate,  or  wiien 
they  have  used  the  money  for  their  own  pnAt,  or  have  committed  some 
other  misfeasance.    Id, 

15.  BzBOUTOBS  WILL  NOT  BB  CsABOBD  WITH  I11TBXB8T  wheu  uot  guiltj  of  any 

unreasonable  delay  in  bringing  their  tmst  to  a  settlement^  nor  of  using 

the  assets  for  their  own  benefit.  IdL 
4.  C08T8  ARB  NOT  Ghabqeablb  AGAINST  ExBCfUTOBS,  whou  the  difficultiss  in 

the  execution  of  their  tmst  made  it  adviBable  for  them  to  act  under  the 

direction  of  the  court  of  equity.  IcL 
ft.  Admtnibtbatob  ob  Crxditor  or  Dboxasxd  Pbbson  oan  Dbbivb  ho 

Grbatbk  Bknbfit  from  his  contracts  with  other  persons,  or  from  ths 

equitable  relation  in  which  he  stood,  during  his  life-time,  to  them,  than 

the  deceased  would  be  entitled  to,  if  still  living.    Fletcher  v.  Orover,  497. 

6.  Ancillabt  ob  AnxnJABT  ADiONiffrBATiON  is  that  which  is  granted  in 

pursuance  of  the  laws  of  a  government  other  than  that  of  the  deced- 
ent's domicile,  for  the  due  collection  and  disposition  of  such  personal  prop- 
erty as  the  deceased  left  within  the  jurisdiction  of  that  government. 
Chodaa  T.  ManhaU,  472. 

7.  Ancillabt  Administbatob  has,  Obnxballt,  no  Powbr  to  Sxll  Bia& 

Estatb  unless  the  estate  proves  insolvent.    Id, 

C  Gbeditobs  who  abb  Citizens  or  thb  Qoyxbnicbnt  whxbb  Ancillabt 
Admini8TBAtion  Exists  should  be  paid  by  the  ancillary  administrator, 
the  sniplus  only  being  transmitted  to  the  place  of  the  principal  adminis- 
tration.   Id. 

9.  Law  or  Placb  whbbb  Ancillabt  Administbation  is  Takbn  governs 
the  distribation  of  the  assets  of  the  deceased,  in  the  payment  of  debts 
there.  It  is  only  the  balance  in  the  hands  of  the  ancillary  administrator 
after  the  payment  of  the  debts,  that  is  sabject  to  the  law  of  the  late 
domicile  of  the  deceased.    And  this  balance  may  be  transmitted  to  tha 
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pliMof  the  domioila^  or  Im  diftribiiied  Moocding  to  tfaAt  Uw,  in  tholoniBi 

of  the  saefllwy  adiiiiiii8trati<».    Id, 
V^  WbXIIB  AVdLLIABT  ADKXNXSmATION  IS  TaKEZT  IN  Niw  HAioiiBna, 

and  the  estate  is  represented  insolvent!  all  the  creditors  of  the  deoeaaed 

are  entitled  to  prove  their  claims  against  the  estate  there,  and  to  have  it 

Appropriated  in  satisfaction  of  their  demands,  whether  snoh  orediton  be 

citizens  of  that  state  or  of  other  states.    IdL 
IL  Administbatob  mat  ts  Nkw  Hamfshibs  Sell  Lands  undsb  a  LiCENsiy 

lor  payment  of  debts  of  a  deceased  person,  whether  the  estate  be  solvent 

or  insolvent.    Id. 

VL  SUBBOOATB  HAS  JUBISOICTION  TO  GOMFNL  BZIOITTOB  TO  ACOOUNT  VOB  the 

pvooeeds  of  real^  sold  by  him  under  a  power  in  the  wUl  for  the  payment 
of  debts  nnder  the  New  York  statute  of  1822,  though  the  sale  was  mada 
before  the  statute  was  passed.    CUjurh  v.  CUjurh^  67G. 

VL  Aor  Bbquirino  Ezbovtobs  to  Account  fob  Pbocibds  or  Sales  mada 
previous  to  the  passage  of  such  act  is  valid,  and  the  court  will  not  con- 
strue  such  an  act  to  apply  only  to  subsequent  sales  where  there  is  nothing 
in  the  language  of  the  act  evincing  an  intention  so  to  restrict  it.    Id, 

14  BzicuTOB  MAT  PuBOHASx  AT  FoBBCLOSUBB  Saia  Under  a  mortgage  taken 
by  him  on  behalf  of  the  estate,  and  it  is  his  duty  to  do  so  to  prevent  a 
sacrifice  of  the  property,  and  he  may  hold  the  land  for  the  benefit  of  the 
estate,  until  it  can  be  sold  for  a  fair  price.    Id, 

1&  EzBOUTOB  Takino  Testator's  Child  into  his  Familt  instead  of  per* 
mitting  him  to  remain  with  the  widow  to  be  supported  out  of  the  income 
of  the  estate  under  a  provision  in  the  will,  can  not  charge  the  expense  of 
snoh  child's  maintenance  against  his  share  of  the  capital  of  the  estate, 
and  the  court  will  not  presume,  in  the  absence  of  evidence,  that  the 
child  did  not  earn  his  living.    Id. 

Itt.  Acknowledgment  bt  Widow  and  Exsoutbiz  or  Debt  Barbed  by  the 
statute  of  limitations  in  the  husband's  life-time,  is  not  evidence  to  remove 
such  bar.    Id, 

17.  BzBOUTOB  CAN  NOT  Bbtain  roB  A  Debt  Ditb  Htmset.f  unless,  in  addition 
to  the  usual  proof,  he  swesrs  to  the  existence  of  the  debt,  after  allowing 
all  payments  and  ofibets,  if  the  debt  be  not  admitted  by  the  adverse 
party.    Id. 

18l  Ezboutob  is  Liablb  fob  thb  Defaitlt  or  his  C!o-executob,  where  he  has 
allowed  such  co-executor  to  receive  the  whole  proceeds  of  the  personal 
estate,  and  more  than  enough  to  pay  the  debts,  and  the  co-executor  has 
not  paid  the  debts,  but  has  permitted  all  the  real  estate  to  be  sold 
therefor.    Id, 

li.  UNDEBABBQT7B8TorTHEUsEorABESiDnBroBLiFB,orashorterperiod, 
the  legatee  has  no  right  to  the  possession  of  the  fund  in  the  mean  time, 
and  if  the  executor  pays  it  over  without  taking  ample  security  for  the 
letom  of  the  principal  or  capital,  he  is  liable  for  its  loss  to  those  nl- 
Unately  entitled.    Id. 

8ee  Bguirr,  1-3;  Tbustb  and  TbubkhSv  S. 

FACTOBS. 
See  AoKNOT,  3,  4. 

FALSE  mPBISONMENT. 
See  Malicious  Pbosbcution,  L 
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EVIDENCE. 

1.  Oouoir  Law  will  bb  PBismoD  to  Psivazl  nr  a  Ssbtee  Scaxi  and  to 
gOFoni  the  rights  of  parties  to  a  oontraet  entered  into  therein,  in  iba 
aheenoe  of  proof  ai  to  what  the  law  of  the  state  really  is.    Dwm  ▼« 

%  OouBT  MUST  Take  Jctdioial  Notigb  of  act  establishing  private  cotpoim* 
tftoo.    OtmnmerekU  Bank  t.  NtwpoH  Mfg.  Cb.,  171. 

X  BviDXiros  or  a  Cbixk  Distikct  raoM  thb  Ovm  vob  which  ths  Puaons 
n  OK  Tbial,  is  generally  iDadmissible.  The  mle  is  otherwise  where  tha 
•ekmUr  qt  quo  animo  is  requisite  to  or  an  essential  part  of  the  eriiie 
ehaiged,  and  proof  of  goilty  knowledge  or  malicions  intent  is  indispan- 
sable  to  establish  gnilt  in  regard  to  the  transaction  in  qnestion.  Jham 
T.  AaCs,5i. 

4h  VoBKXE  Geudobs  akd  Mxkacss  mat  bs  Phovicd  against  a 
obatged  with  the  murder  of  the  person  menaoed.    Id, 

t»  TliflMONT  OV  A  DirVKBXNT  AND  DlSTXKCT  MUBDSB  IS  AOMOBIBLS 

fhere  is  eridenoe  tending  to  prove  that  the  mnrder  for  which  the  priaonsr 
is  oo  trial  is  connected  with  or  grew  ont  of  the  other  mnrder,  in  relatioD  to 
iHiioh  the  eyidenoe  is  offined,  as  where  it  appears  probable  that  theorime 
of  which  the  prisoner  is  accused  might  have  been  committed  to  prevent 
his  prosecution  for  a  prior  crime.    IdL 

9k  Dmro  Dbclabations  abx  Admissible  only  when  made  under  an  appre- 
hension of  impending  and  certain,  though  not  necessarily  of  immediateb 
death.    Id, 

7.  Obal  Etidbmgx  or  thx  Coktbkts  or  a  Wbixixo  csa  not  be  reosived 
while  the  writing  is  accessible.    Id. 

8l  DiFOBmoM  or  a  Witness  in  Relation  to  a  Cbimx,  in  which  he  and 
others  are  implicated,  can  not  be  used  against  him  in  Arkansas.    Id, 

t.  Lr  MiSBOUBi,  UNDXB  A  CouNT  lOB  Tbebpass  Fbamxd  undxb  Aot  ap- 
proved February  25,  1835,  which  affixes  a  penalty  for  every  trespass 
therein  described,  evidence  of  the  number  of  trespasses  coounitted  is  sd« 
missible  in  order  that  the  jury  may  ascertain  the  damages.  Cooper  v. 
Mampint  456. 

lOi  Paeol  Evidxnoe  is  Admissiblx  to  Show  what  was  meant  by  the  teens 
''Oanada  money'*  used  in  a  promissory  note.    Than^^n  v.  £Zocm,  546. 

IL  The  MsANiNa  or  Words  in  a  Pabtioulab  Past  or  thb  Coontbt,  or 
among  oertain  classes  of  men,  may  be  shown,  and  the  words  may  be  given 
a  particular  signification  instead  of  the  one  generally  given.    Id. 

IS.  Pabol  Evidenob  to  Pbotb  that  a  Bill  or  Sale  was  Intended  as  a 
MoBTOAGB  ii  admissible  in  an  action  of  assumpsit.  Haywofih  v.  Worik" 
imgUm^  126. 

1S»  CoNSTBUCTiON  PuT  ON  A  Deed  B7  THE  Pabties  may  be  proved  by  parol 
and  ought  to  be  followed,  especially  with  respect  to  boundaries,  when  the 
Umguage  of  the  instrument  is  doubtful  and  the  parties  have  agreed  upon 
or  acquiesced  in  a  particular  construction  not  in  conflict  with  the  deed. 
Sione  V.  Clark,  370. 

14  Dbolabationb  or  a  Pabtner  that  a  note  made  and  indorsed  in  the  firm 
name,  was  accommodation  paper,  and  was  transferred  by  him  for  his  per* 
sonal  benefit,  ought  not  to  be  received  in  evidence  against  the  indorsee!. 
Bcmk  ofSL  AOwM  v.  OmUand,  566. 
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parties,  may  be  reoeiTed  in  evidence.  Saoh  teetiniony  mutt,  in  Ei^r- 
land,  be  proved  in  the  very  wordf  of  the  deooMod  witaees;  bnt,  in  tbie 
•tete,  it  ie  saffi<Mnt  to  protve  thnt  mieh  witneet  depoeed  to  oertain  facte. 
OmnroU  v.  Joknton,  272. 

18.  That  TMrncoirr  oy  1>iokab»t>  Witmibs  was  bt  him  QivaH  with  Dougf 
and  heajtatjon,  doea  not  reader  it  inadmiaaible  in  a  anbeeqnant  trial.   Id. 

Sea  GoBPOBAno98»  16;  Faaud,  7;  LranHAirGS— Mabihb,  9;  liAUisous 
"Bmoaaunojfp  2;  PABzmoir,  6;  FuuDoro  akd  PBAonci»  18|  WatSp 

CPOUBflBf  If  3. 

BXBCUTIOKS. 

I.  Ouaaioir  oy  Sbal  ybox  a  Wbit  of  eapUu ad  retptmdendmikloKwm it inop> 

emtive,  and  Judgment  by  default  thereon  will  be  reveraed.  Woolfctrd  t. 
Jhigan^  62, 

8.  DDBmAHV  AmuBiVG  to  FnossouiB  A  Wbit  or  Ebbob  mnat,  on  ravw- 
aal  of  the  Judgment^  be  regarded  aa  though  he  had  been  aerved  with  the 
original  writ»  and  mnat  therefore  appear  and  answer. .  Id. 

lb  Sbbbhv  Who  BA8  Bbouk  AN  BxBOonoir  ia  the  proper  peraoo  to  conpleta 
it»  thoagh,  pending  the  period  of  its  commencement  and  completiai,  hia 
term  of  office  expire  and  a  sacceaaor  ia  inducted.  Bondurant  ▼.  B^ford^  33. 

4,  BziouTioir  18  NOT  Bboum  BXBOiui  tbbbb  has  bbbn  a  Lbtt  thereof;  tho 
delivery  of  the  writ  to  the  sheriff  doea  not  oonatitate  a  commencement. 
Therefore,  where  an  execution  waa  delivered  to  a  aherifi^  and  before  any 
levy  hia  succeaaor  waa  indncted,  the  latter  waa  held  to  be  the  only  pencn 
entitled  to  make  the  execution.    Id, 

A.  Pbomisb  to  iNBXiciarr  a  Shbuft  tob  Enioboino  ah  ExBOimoirt  made  by 
one  other  than  the  execution  creditor,  ia  not  void  for  want  of  considera- 
tioD,  and  being  an  original  undertaking,  need  not  be  in  writing.  Tarr 
V.  Ncrihey^  232. 

#•  Subsbquent  Rbobift  btthb  Shkbitf  07  AN  Indbmnitt  Bond,  under  seal 
from  the  judgment  creditor,  doea  not  snperaede  such  prior  agreement  or 
diacharge  snch  promisor.    Id. 

7»  Coybnant  with  a  Shbbiit  to  Pbodugb  Fbopbbtt  for  aale  at  a  future 
day,  or  in  default  thereof  to  pay  an  execution,  in  consideration  of  hia 
agreement  to  leave  the  property  in  possession  of  the  defendant  in  execu- 
tion, until  the  day  of  sale,  is  valid.  The  agreement  does  not  deprive  | 
the  sheriff  of  the  right  to  take  and  sell  the  property  under  his  writ,  or 
to  surrender  it  to  the  debtor  in  caae  the  writ  is  satisfied.  BurraU  v. 
Aeher,  682. 

8b  Plba  that  Dbiendant  was  not  thb  Ownbb  07  Goons  Lbtibd  upon  ia 
bad.    It  should  show  that  he  had  no  interest  in  them.    Id. 

••  Intibbst  ot  a  Pabtnxb  in  Pabtnbbship  Goods  is  Subjbot  to  execn*  j 

tion.    Id. 

IOl  Aobbbmbnt  bt  Onb  Pabtnbb  to  Deliyzb  Pbofbbtt  to  Shxbitf  on  re- 
quest, or  pay  a  debt  of  his  copartner  for  which  it  had  been  seised  under 
execution,  is  valid;  and  it  is  no  defense  to  an  action  thereon  by  the  sher- 
iff, that  the  property  was  partnership  property  and  had  been  applied  to 
the  use  of  the  firm.    Id. 

II.  Fobthoomino  Bond  can  not  be  Avoided  by  showing  that  there  was  no 
original  judgment  to  sustain  the  execution  under  which  the  property  was 
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Itvled  vpoo,  for  fha  ndoliTery  of  which  the  bond  wm  fjtwmL  Batdt  ^ 
U.  8.  ▼.  Potfom  428. 

t2L   WHSBB  BT  80B8IQUSHT  StATUTB  ADDinOHAL  EjUmPTlOlW  AUK  liABB  of 

property  of  debtor  who  wm,  by  *  prior  Mt,  reqiiired,  hi  mikuig  an  m- 
lignme&t  for  tho  benefit  of  his  oreditore,  to  make  oath  tiiai  he  had 
aeeigned  all  hi*  property  not  exempt  from  exeoaiion,  each  oath  will,  if 
made  after  the  paeaage  of  said  subsequent  act,  be  insufficient^  and  will 
in^alidftte  the  assignment.    B^mHwtU  v.  BartkU^  003. 

It.   Air  EZBCUTXOV  AOAIirsr  SbTKBALOAV  only  BB  8n  ASDB  AB  AJS  BHTIBBTTt 

and  can  not  be  quashed  as  to  one  defendant  and  left  in  f croe  as  to  an- 
other.   NtweU  y.  Hwner^  415. 
14.  Lbyt  bt  Shbbiff  aictrBhtbt  bt  TlRBATnfo  DooBB  of  tiiedebtor*B  honsa 
is  not  Justified  by  the  writ,  and  the  canying  away  of  the  goods  may  be 
lawfully  resisted.    Peopfs  ▼.  HMKard,  628. 

Sm  QBOwnro  Gbops,  2;  Plbadoto  asv  P&Acmn,  12;  Suunmop*  8. 

BXBCUTOBS  AND  ADMINIBTaATOB& 

t.  TavBiBBS  Ain>  Exbocttobb  Acnsa  nr  Good  Fattb  are  treated  with 

iadnlgenee,  not  held  answerable  on  slight  grounds.    Ohaae  ▼.  Lockermm^ 

277. 
1.  Bzbootobs  akbChabobablb  WITH  IsraBRBBT,  when  they  are  guilty  of  nsg* 

ligence  in  not  laying  out  money  for  the  benefit  of  the  estate,  or  when 

they  have  used  the  money  for  their  own  profit,  or  have  committed  some 

other  misf eaaance.    Id. 
^  BxBOUTOBS  WILL  iTOT  BB  Chabobd  WITH  LmcBBBT  wheu  not  guilty  of  any 

unreasonable  delay  in  bringing  their  trust  to  a  settlement,  nor  of  usiug 

the  assets  for  their  own  benefit.    Id. 
4.  CkwTS  ABB  NOT  Cbabobablb  aoaivst  BrBOUTOBS,  when  the  difficulties  in 

the  execution  of  their  trust  made  it  advisable  for  them  to  act  under  the 

direction  of  the  court  of  equity.    Id, 

ft.   ADinNIBTBATOR    OB   CrBDITOB    OF    DbOBASBD    PBBBOK    CAN    DeBITB    NO 

Orbatkb  Benxvit  from  his  contracts  with  other  persons,  or  from  the 
equitable  relation  in  which  he  stood,  during  his  life-time,  to  them,  than 
the  deceased  would  be  entitled  to,  if  still  liring.    Fletcher  v.  Orover,  497. 

^  Ancillabt  ob  Axtziliabt  ADMiNiffrBATiON  is  that  which  is  granted  in 
pursuance  of  the  laws  of  a  government  other  than  that  of  the  deced- 
ent's domicile,  for  the  due  collection  and  disposition  of  such  personal  prop- 
erty as  the  deceased  left  witliin  the  jurisdiction  of  that  government. 
GoodaU  T.  ManhaU,  472. 

7.  Ancillabt  Administbatob  has,  Gxneballt,  no  Poweb  to  Sell  Rba& 
EsTATB  unless  the  estate  proves  insolvent.    Id. 

•.  Gbbdxtobs  who  abb  Citizens  of  the  Gotbbnmbnt  whebb  Ancillabt 
ADMiNiaTBATiON  Exisis  should  be  paid  by  the  ancillary  administrator, 
the  surplus  only  being  transmitted  to  the  place  of  the  principal  adminis- 
tration.   Id, 

9.  Law  of  Place  wkebe  Ancillabt  Abministbation  is  Taken  governs 
the  distribution  of  the  assets  of  the  deceased,  in  the  payment  of  debts 
there.  It  is  only  the  balance  in  the  hands  of  the  ancillary  administrator 
after  the  payment  of  the  debts,  that  is  subject  to  the  law  of  the  late 
domicile  of  the  deceased.    And  this  balance  may  be  transmitted  to  the 
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fliM  €f  tlie  doodoilab  or  1m  dbtribated  Moocdmg  to  that  U 
of  the  saofllary  administration.    Id. 

to,  WbBRX  ANCtLUABT  ABXINISrRATION  IS  TaKBIT  VX   KSW  HAMiPRHntB, 

and  the  estate  is  repreeented  insolvent,  all  the  oreditora  of  the  deoeaaed 
are  entitled  to  prove  their  claims  against  the  estate  there,  and  to  have  it 
appxopriated  in  satisfaction  of  their  demands,  whether  snoh  orediton  bo 
oitiaens  of  that  state  or  of  other  states.  Id, 
IL  Ai>MnfiaTBATOB  MAY  IK  Kxw  Haxpshibb  Sell  Lands  nin>ni  a  LicmBB, 
lor  payment  of  debts  of  a  deoessed  person,  whether  the  estate  be  solvent 
or  insolvent.    Id, 

IS.  SUBBOOATI  HAS  JUBIBDIOnOK  TO  COKPKL  EZBOUTOB  TO  AcOOnST  VOB  tho 

prooeeds  of  realty  sold  by  him  nnder  a  power  in  the  will  for  the  payment 
of  debts  nnder  the  New  York  statate  of  1822,  though  the  sale  was  mada 
before  the  statate  was  passed.    Clark  v.  Clark,  676. 

lib  Aor  BoQUXBiiro  Ezioutoss  to  Aooount  tob  Pboobxds  ow  Saues  mado 
previoos  to  the  passage  of  snoh  aot  is  valid,  and  the  court  will  not  oon- 
stme  such  an  aot  to  apply  only  to  snbseqnent  sales  where  there  is  nothing 
IB  the  language  of  the  aot  evincing  an  intention  so  to  restrict  it.    Id, 

14.  BziooTOB  MAY  PuBCHASB  AT  FoBBCLOSUBB  Salb  undcT  a  mortgage  taken 
by  him  on  behalf  of  the  estate,  and  it  is  his  duty  to  do  so  to  prevent  a 
■unrifioe  of  the  property,  and  he  may  hold  the  land  for  the  benefit  of  the 
estate,  untfl  it  can  be  sold  for  a  fair  price.    Id. 

UL  EuMTUTOB  Takivo  Testator's  Child  into  his  Family  instead  of  per- 
mitting him  to  remain  with  the  widow  to  be  supported  out  of  the  inoome 
of  the  estate  under  a  provision  in  the  will,  can  not  charge  the  expense  of 
such  child's  maintenanoe  against  his  share  of  the  capital  of  the  estate^ 
and  the  court  will  not  presume,  in  the  absence  of  evidence,  that  the 
ohild  did  not  earn  his  living.    Id, 

M.  Ackxowlxdomezit  by  Widow  akd  Exsoutbix  of  Debt  Babbsd  by  tho 
statute  of  limitations  in  the  husband's  life*time,  is  not  evidence  to  remove 
such  bar.    Id, 

17.  EzxouTOB  GAK  NOT  Bbtain  iob  A  Debt  Dub  Htmhelt  unlcss,  in  addition 
to  the  usual  proof,  he  swears  to  the  ezirtence  of  the  debt,  after  allowing 
all  payments  and  offsets,  if  the  debt  be  not  admitted  by  the  adverse 
party.    Id, 

18L  Eumtutob  is  Liable  iob  thb  Defaui/t  of  his  Ck>-EXBCUT0B,  where  he  has 
allowed  such  co-executor  to  receive  the  whole  proceeds  of  the  perBonal 
estate,  and  more  than  enough  to  pay  the  debts,  and  the  co-executor  has 
not  paid  the  debts,  but  has  permitted  all  the  real  estate  to  be  sold 
therefor.    Id, 

19.  Uhdeb  a  Bequest  of  the  Use  of  a  Besidthb  fob  Lifb,  or  a  shorter  period, 
the  legatee  has  no  right  to  the  possession  of  the  fund  in  the  mean  time, 
and  if  the  executor  pays  it  over  without  taking  ample  security  for  the 
retom  of  the  principal  or  capital,  he  is  liable  for  its  loss  to  those  ul* 
tfayitely  entitled.    Id, 

See  Bquity,  1-3;  Tbustb  and  Tbubxbbb*  2. 

FACTOBS. 
See  AoENOY,  3,  4. 

FALSE  IMPBISONMENT. 
See  Mauoious  PBosBounon,  1. 
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FIZTUBI8. 

L  Ouatms  Awwbod  to  tmm  Fbcbhold  culh  «of  ai  BamvsD  sr  a 

AMTp  wbtt  by  to  doing  materij^  iojnzy  will  result  to  fho  notita.    Aoc^ 

iftf  r.  Jforfa,  266. 
ti  Bmbt  to  Sim  ova  FIztubis  cah  hot  bx  Ivubbbd  from 

glr«B  to  the  tonaot  to  make  improveoMnti.    /d. 
lb  TWAXT  BAvnro  ths  Biobt  to  Kkmots  a  Fobvaoi  rtlmliii  t»  Hw 

lkooi»old,  aiist  do  ao  before  tba  temunetion  of  hie  1mm.  Id, 

FORTHOOMINO  BOIO). 
8m  Jppqmbitb,  9;  SvBsmHirt  l-ll 

FBANGHIBBS. 
SMConoBAnom,  S;  ff»  6, 11, 99^  H  M. 

FRAUD. 

1.  Sqrarr  wni.  Kmootd  a  Pubcbau  oy  Lanm  Ihdvobd  sr  FftAUiMnjav 
BanJKBRTATioin  m  to  the  ttt)e»  though  there  ate  oowieatiol 
to  which  the  vendM  might  reoort  at  law.    Parham  r.  J?iw<ioijpjt>  408. 

t.  WhxbiFaotsabkStatzd  wHiOHAicouirTTOAF&AnD,  itianot 
that  a  bill  shonld  directly  charge  the  fraad.    Id. 

lb  IllTSNTI0KALMX8RXFBnXNTAn0V0BCk>NGXALMXIITIKBsLATI0H«0LAB]> 

either  ae  to  quality  or  title,  by  which  the  purchaser  is  imposed  upon, 

IS  fraudulent.    Id, 
4.  Tbovob  thb  Statx  qy  a  Titlb  Apfxak  vbom  thb  BaooBoe,  a  misrepie- 

sen.tation  by  the  Teudor  with  respect  thereto  will  not  be  the  Icm  frandn- 

leut    Id. 
6w  Thouob  thxbb  has  bbsm  vo  EvicnoN,  Equitt  will  Bxaoxin)  a  Salb  of 

lands,  obtained  by  false  representations  that  the  title  wm  good,  whsnM 

there  was  a  superior  outstanding  title.    Id. 
••  If  thb  Titlb  of  Onb  oy  Sxyxbal  PLAoniFfs  is  Bahxd  oh  a  FBAmyuun 

Tbansibb,  all  must  fail.    PeUibone  v.  PMjm,  88. 
7.  Dbolarations  of  a  Grantoa,  made  before  or  after  the  execution  of  the 

deed,  in  the  absence  of  the  grantee,  are  not  admissible  evidenoe  in  sup- 
port of  such  deed.    Id, 
6.  LzABiLiTT  FOB  Falbxlt  Rkpbxsxntino  another  to  be  entitled  to  credit  do« 

not  exist  in  the  absence  of  actual  fraud.    There  is  no  liability  unlsM  the 

person  making  the  representation  knew  it  to  be  false,  or  did  not  beliore 

it  to  be  true,  or  ooncealed  a  material  fact  with  intent  to  deceiTe,    Tr^em 

▼.  WMtmarsh,  339. 

9.  Onb  AFYnufmo  what  Hx  Khowb  to  bb  Faisb  or  doea  not  know  to  be 

true,  to  another's  loss  and  his  own  gain,  is  answerable  therefor.    LchdeU 
y.  Baker,  368. 

10.  FBAni>ULX5TLT  PBOCUBiMO  A  MiKOB  TO  Ikbobsb  A  NoTX,  and  then  selliag 
it,  or  authorizing  it  to  be  sold,  to  a  person  who  relies  on  such  indorse- 
ment, makes  the  guilty  party  liable  to  the  person  injured.    Id. 

11.   BXPBXHXIffTATIONB  ABX  NOT  FbaUDULXNT  IF  TBBIB  FaL8ITT  WSS  ksoWB  tO 

the  party  to  whom  they  were  made.    Jfufersofi  v.  Bur%eU,  426. 
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1±  WHafHEEBananniTATtoNsAifocrimo  AFa4VDOBioAWABBAvnrit 
*  qnMtion  the  dtterminatlon  of  which  b  witfatn  the  provinoe  of  the  Jnzy. 
Id. 

16.  VnrBBB  IimvoBD  to  But  Lora  or  Taonwmvrm  Toiwk  at  Bzobbitaiit 
Flucn  by  the  ezbibitioa,  by  the  proprieton  of  the  town-rite,  of  »  map  of  tiie 
propoted  town  repreMnting  that  adock  will  be  ereoted near  the premisMi 
and  by  verbal  asturanoet  by  the  proprietors  that  the  dook  will  be  oon- 
■tmoted,  the  town  laid  ont  and  built  np,  the  itreets  opened  and  improTed, 
etc.,  will  be  relieved  in  equity  from  the  payment  of  the  residue  of  the 
porohase  money,  where  the  proprietors  abandon  the  intention  of  making 
the  promised  improvements  and  the  town  never  oomes  into  eTistence,  so 
that  the  value  of  the  lots  m  depreciated  to  one  sixteenth  of  the  purohase 
price,  one  fourth  of  which  has  already  been  paid.    Sogen  v.  Salmon,  72S. 

See  Aovor,  5;  AsszamnvTs  iob  BxNxnr  of  Cbsditobs;  ContbaoxIi  14| 

EffTOPnLi  2;  Pabtnssship,  12. 

QBANT& 
See  PoBSBBnoK,  1. 

onrrs. 

A«  0oirATio  OainiA  MoBins  xusr  bx  Mabx  dubino  a  Labt  iLuran^  and  is 
levoked  by  the  d«nor*s  subsequent  recovery.     Wuitm  v.  Highif  200. 

t.  iBiMiBmiBMT  ow  A  PBOMiasoxT  KoTB  OAiT  HOT  OoHgMTUTB  hdonaUoeamm 
mor^,  so  as  to  charge  the  donor's  estate.    Id. 

Z,  Qm  OF  NoTB  AND  MoBTOAOX,  though  without  any  written  assignment,  is 
valid;  and  the  donee  may  sustain  an  action  at  law  thorson,  in  the  name 
of  the  donor's  administrator,  and  against  his  consent.  Chrover  r.  CHrover, 
819. 

4.  Givr  IS  HOT  Anhullxd  bt  tbb  Bbdblivbbt  of  thb  Pbopbbtt  to  tlM 
donor  to  be  kept  for  the  donee  or  for  his  benefit.    Id. 

GROWING  CROPa 

L  PuBOHABBB  OF  Gbowiko  Cbop  SHALL  HAVX  Fbbb  Bmtrt,  Qgrsss,  asd  re- 
press to  cut  and  carry  it  away.    Brittam  v.  McKay,  738. 

2.  BxBOUTXOH  0XBTOB  Pbbvbntiho  Pubohasxb  unbxb  BzflounoN  from  gath* 
ering  crop  is  a  trespasser,  and  is  subject  to  an  action  of  trespass  by  the 
purchaser.    Id, 

GUABDIAN  AND  WABD. 

OuABDiAN  SoFFKBiMO  Wabd  TO  BsMAiN  IN  Idlenxbb  after  ho  is  old 
enough  to  earn  his  living,  unless  he  is  obtaining  an  education,  has  not»  it 
seems,  any  equitable  claim  against  such  ward  for  his  support.  Olarh  v. 
Claris  876. 

HABEAS  OORPUS. 

1.  ADJUDiOATtON  ON  HABBAfl  GoBPUs  IS  Ri8  Adjdbioata  if  not  reversed  on 
error  or  certiorari,  and  when  pleaded  is  conclusive  upon  the  parties  as  to 
the  matters  determined  thereby,  so  long  as  the  facts  remain  the  same. 
Meredn  v.  People,  068. 

tL  Wbolb  Pboobbdznos  on  Forbixb  Abjudication  on  Habbas  Cokpus  need 
not  be  given  in  evidence  to  raise  the  question  of  rta  o/djudieata  on  a  sub< 
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MqanI  appBotioe  lor  tiie  writ  irhtn  wadk  |>rowww1ingt  an  Mi  lotib  li 
fha  ratan  Mid  not  d^M.  P«rWalwortii»ChaaoeQor,ftBdBMfa,8«»- 
tor.    /(d. 

lb  OoVSrOVChBUirOKftTHASFOWKETOGftAHTWBITCf  Aa6eMMfyiit,bjtbi 

flommon  ]»w»  indtiMndeiitly  of  the  stetate^  and  in  gEMitiagMwIi  wiittbi 
chmcwHor  doM  not  act  m  »  oommiMionflr  of  tho  ■apremo  oout;  Imom  tbt 
writ  is  to  be  Meled  with  the  Mel  of  the  ooort  of  ehaooory.  Per  Wal- 
worth, Ghaaeellor.    Id, 

See  Pabbit  ahd  Child»  S-6. 

mOHWAYS. 

L  flruRS  Ain>  Bsdwwaum  of  a  Cnr  am  Pubuo  Hiohwatb»  whieh ttii 
the  oommon  duty  of  the  dtinoa  of  anch  city  to  maintain.  The  mnin- 
tenanoe  and  oonatmotion  of  aaoh  atraeta  can  not  conatitatiooally  be  im- 
poaed  on  any  one  oitiaen  or  oUm  of  dttaana.    OUif  qf  Lexb»gia»  t.  JTo- 

t,  DivisioifOFACirriiiTo8QVABX8,inaooordanoewiththeterniaof  itachar> 
ter,  oraatea,  in  effect,  m  many  mnnicipalitiM  aa  there  are  aqnarw;  and 
the  exeroiM  of  the  right  to  improve  each  aqoare^  and  the  levying  the 
tax  therefor  vpon  the  proprietora  of  the  ground  therein,  in  oomplianoe 
with  the  proviaiona  of  anoh  charter,  wtU  be  upheld.    Id, 

t,  Wmor  flvoH  Sqvaki  in  tsu  Gitt  of  Lizivoton«dob  hot  DnmBMiin 
fOE  InsLF  in  favor  of  an  improvement,  the  dty  ooondl  may,  nnder  the 
eleventh  aeotion  of  ita  charter,  dedde  for  and  control  it*  The  provia- 
iona  of  the  charter  reqoiring  a  representative  from  each  square,  and  nn»- 
nimity  in  the  dty  council,  before  any  improvement  can  be  undertaken, 
prevent  the  exerdM  of  such  power  ftom  being  oonstrued  to  be  legldn- 
tion  without  representation.    Id, 

4.  OwNiB  OF  JjAXD  THnouoB  WHICH  HiOHWAT  PAflSBB  may  dig  a  ditch  acroM 
such  highway;  but  if  he  doM  so  he  must,  by  bridging  or  otherwise,  keep 
the  highway  as  good  and  aaf e  for  travd  aa  before.  Dpgeri  v.  Sekmdt^ 
67S. 

See  BBiDan,  2, 4,  5;  Bmikxht  Domain,  2,  6;  Nvuamoi,  1. 

HUSBAND  AND  WIFB. 

AomMaMiwT  bitwuv  Husbavd  and  Wifx  fob  Futubb  Sxparatiok  ia  void, 
but  not  ao,  it  anoms,  an  agreement,  baaed  upon  a  present  separation,  and 
providing  for  ita  continuance,  and  for  the  cuatody  of  the  children  in  caM 
there  ahonld  be  no  future  reconciliation.  Per  Walworth,  ChanoeUor, 
and  Faige^  Senator.   Jferoetn  v.  PeopU,  068. 

ILLBGAL  00NTRAGT8. 
See  CoNTBAOTB,  4,  6, 11-14. 

IMPROVEMENTS. 
See  MoBTOAon,  7. 

INDICTMENT. 
See  Obuonal  Law,  2-7,  !•• 
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INDORSEMENT. 

fkAViK  10;  QoTBg  S|  NaooTiABLB  iNBnuTMSvn,  7»  St  11»  1%  15^  10,  Sit 

82,  86;  PAKTxrntsHiP,  10. 

INFAKC7. 

1«  IvFAvr  lUT  Atoid  a  SPBC3AL  CoMTBAOT  to  roDder  Mnriow  for  aa  agvetd 
tbna,  before  the  termination  thereof,  and  reoorer  the  vnhie  of  the  eorvioee 
already  performed  nnder  aaoh  oontraot    JudUns  v.  YTotter,  229, 

%  Ax  Imkaxt  mat  Obtadt  nr  Chakoirt  ah  Aooovhtino  of  Bun  amd 
Pbofits  from  a  diaeeiaor  who  has  entered  on  landi  of  vhidh  the  lalaat 
holde  the  legal  title.    Oarmkhael  y.  Htmter,  401. 

Sh  Whibb  Bom  07  SsvxBALOoPABcnnrxBSARBlinrAim,  all  are  entitled  to  aa 
aoeeMtiiig  in  equity  of  the  rente  and  profiti  reaUied  hy  a  diMtiaor.    Id, 

See  Faaud,  10;  Pabxrt  and  Child,  4^  0. 

mjuNcnoNS. 

Am  Ixjuvamaf  hat  bb  DmoLyxD  at  any  atage  of  a  oaoae.  /oaee  t.  Oomm^ 
Ani^410. 

INNS. 

L  LoBi  OP  PB0FBBZfr  OF  A  QuBW  while  in  charge  of  an  innkeeper  ia  anffldent 
jwinKi /ode  to  dharge  the  latter  with  neg^iganoe.    EiUr,0wmfl2L 

%  IxBKBBPBB  IS  Fbdca  Facddi  Liablb  for  a  horse  which,  being  deliyered  to 
bim  in  a  healthy  condition  in  the  evening,  is  found  dead  the  next  morn- 
ing. To  exonerate  himself  he  must  pro^e  that  the'  holrse  reoeiTed  proper 
care  and  attention.    Id, 

8b  I^oonsB  TO  AN  Individual  to  Kbbp  a  Tavbbn  in  his  '*  brick  hoase,"  in- 
dadea  a  frame  room  adjoining,  in  which  liqnors  were  sold,  notwithstand- 
ing such  room  and  the  brick  boose  were  nncoonected  by  a  common  door. 
Oray  y.  Camm/omoedUht  136u 

4b  Ubb  of  Adjoinino  Boom,  in  snch  case,  nraat  be  in  good  bitht  and  aa  tbe 
bar-room  of  the  tayem.    Id, 

INSTBUOnONS. 
Sea  BomnuBiBB;  Plbading  and  Pbaoiicb,  II. 

INSUBANCE-FIBB. 

L  LrauBANCB— Wabkantt. — ^Any  statement  or  description,  oranynndertak- 
faig  on  the  part  of  the  insured,  on  the  face  of  the  policy,  relating  to  the 
risk,  is  a  warranty.     Wood  y.  Hartford  Int.  Co, ,  02. 

ti  Bbbaoh  of  thb  Wabrantt  in  a  Pouot  of  Insuiungb  Rblbahbh  tbb  In- 
8UBXB,  whether  the  breach  diminished  or  increased  the  risk,  or  was 
eoomiitted  for  good  or  bad  nuasono,  or  with  or  without  the  consent  of  the 
aasored.    Id, 

8.  Entbt  on  Maboin  of,  ob  AOBoea  tbb  Poucr,  or  on  a  separate  paper  re- 
ferred to  in  the  policy,  and  relating  to  the  risk,  is  constmed  as  a  war- 
ranty.   Id, 

4b  Wabbahtt. — ^Description  in  the  policy  of  property  insured  as  a  ''paper- 
mill,"  when  there  is  a  memorandum  annexed  showing  that  paper-mills 
will  be  insured  at  special  rates,  relates  to  the  risk,  and  oonstituteB  a 
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wamunty  fStmt  tneh  proparty  it*  and  during  tiie  oontfanunoa  of  liw  iid( 
win  remain,  a  paper^milL    /d. 

5.  Iir8UKAiro&  — Breach  of  warranty  that  tba  property  la  *  paper-mill  doee  not 
take  place  merely  by  discontiniiing  the  nee  of  the  paper-mill,  and  pot- 
ting in  a  pair  of  mill-etonee  for  grinding,  in  plaoe  of  tiie  rag-ontter  and 
dvtter,  all  the  other  machinery  oontinoing  the  same  aa  before.    liL 

t,  LroRiASS  OF  Bisk  dob  not  Avoid  a  Pouct  atipolating  against  cacrying 
on  oertain  trades  styled  haauxloiui  or  extra-hacardoos,  when  the  inenaaed 
risk  Is  not  caused  by  one  of  the  trades  or  things  so  styled.    Id, 

7»  Katubi  07  Insubib's  Ihtsrbbt  Kikd  not  bx  Statsd  in  ma  Ahidatit  cr 
proof  of  loss,  bat  it  most  be  provod  at  the  triaL  Oilberi  t.  H,  A,  fkm 
/ml  Oo^^  643, 

nraOBANCE-MABINE. 

1.  PftoTmoN  IN  A  PouoT  OF  Insubahoi,  providing  that  any  dispata  aiidag 
tbereonder  ahall  be  settled  by  arbitration,  is  inopentiTe»  aa  tending  to 
oast  the  ooorts  of  their  jnrisdiotioo*    BMnaon  ▼.  6^0oryes  /«••  Cs.,  230. 

ti  Ufon  MmoBTONS  Abibino  in  thb  CovBsi  OF  A  VoTAOB,  if  the  master, 
acting  onder  extreme  neoeesity,  and  in  the  exeroise  of  prudent  discre- 
tion, sell  the  property,  the  assured  may  treat  the  loss  aa  total,  and 
ahandon.     7d. 

ib  P6WBB  OF  liAsmTO  Sbll  must  be  exeraised  with  great  caution,  and  cnty 
In  extreme  cases,  and  will  not  be  upheld  unless  the  droumatanoea  under 
iHdbh  the  veesel  was  placed  rendered  the  sale  necessaiy.    Id, 

4.  MAflTXB  CAN  NOT  BjVBB  THS  QuoTiON  OF  Saltaon  to  arbitrators  without 

consulting  the  owners,  especially  when  the  courts  of  the  United  Stsfaa 
can  be  readily  applied  to.    Id, 

fi.  Qnb  Inbobino  a  Vbbsbl,  not  Owning  thb  Wrolb  thirikif,  mny  recover 
for  an  undivided  interest  held  in  his  own  right,  and  also  lor  aaotiier  un- 
divided intoreet  held  by  him  as  adminirtrator  of  a  deceased  co-owner. 
tUmey  v.  Wamn  Ins,  Co.^  348. 

^  Qbif*b  Husband  has  no  Impuxd  AuTBOBirr  to  insure  the  vessel  for  the 
benefit  of  a  part  owner.    Id, 

7.  Pabt  Ownxb  Insubino  Vxssxl  as  Ownbb  can  notreoover  anything  for  the 
shares  or  interests  of  his  co-owners.    Id, 

5,  Inbubancx  on  Vbssbl  Effboxid  bt  Qnb  Joint  Ownib  in  his  own  name 

on  account  of ,  inures  to  the  benefit  of  his  co-owner,  where  it  appeal* 

that  he  had  previously  agreed  to  insure  his  co-owner's  interest  and  after* 
wards  declared  that  he  had  done  so,  and  on  his  collecting  the  inimi^w*^ 
he  is  liable  to  such  co-owner  for  his  share,  in  an  action  for  money  had  and 
received.  Bumwa  v.  Tumett  622. 
9.  Pabol  Evidxnob  is  Admissiblb,  whbbb  Blank  is  Ldt  in  Pouor  lor 
the  name  of  the  person  on  whose  account  the  insurance  is  effected,  to 
show  who  are  the  real  parties  interested  in  the  insuxanoe.    Id, 

IKTEBEST. 

Xntnbist  on  a  Pbomissobt  Note,  Patablx  Annuallt,  if  unpaid, 
interest  from  the  time  the  same  is  due.     TaUk^erro  v.  Kimg,  140L 
See  EzaouTOBs  and  Administbatobs,  2,  3;  MoBVOAaaa,  & 

INTERPLEADKR. 
See  Plbadino  and  Practicb,  16-22. 
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JEOPARDY. 
See  Cbhokal  Law,  9. 

JUDGMENTS. 

!•  OUHiTI  BBffWnV  THB  SZAXIBf  Ain>  TBS  LiRIIE  OV  TBI  COHUITUUIIII , 

BsQUiBSthatooiidoiive  credit  sh<rald  be  given  toadaoneoladftarateH 
in  eadi  of  the  other  atatee,  upon  the  lights  of  all  penoos  and  all  matten 
InTolved  in  the  litigation.    Fletcher  v.  Fornix  143. 

1.  KO  QbOUVDS  OW  DbFENSB  oak  BX  BsLZSD  OV  AOAIII8T  TBI  EVfOBOIIIBMy 

cr  A  DiCBBB  OF  A  818TBB  Stats,  which  would  not  be  pennitted  to  pre- 
Tul  in  the  state  in  which  the  decree  was  rendered.    Id, 

S.  Bqixitt  will  Tabs  JuBiSDiomoir  of  a  Suit  to  enforoe  a  deocee  of  a  sistar 
state,  and  will  oompel  all  persons  interested  in  the  snbjeot-matter  of  the 
deoroe,  to  be  bionght  before  the  court.    Id, 

C  JuiWKXirr  Bntbbxd  Kvno  fbo  Tnvo,  WBsir.— Where  defendant  movea  for 
a  new  trial,  bat  dies  before  the  dednon  of  the  motion,  the  jndgment,  if 
rendered  in  favor  of  the  plaintiff,  may  be  entered  ntcne  pro  tune  as  of  tha 
term  of  the  retnm  of  the  poeUa,    Den  r.  TonUin^  52S. 

9k  Eqvitt  mat  Gbaht  New  Tsials  at  Law  and  enjoin  Jndgments,  the  ezis> 
ontian  of  whioh  would  be  against  oonsdenoe.  Jcnea  v.  CommerekU  Bamk, 
419. 

€L  JvDGiaarT  wmoB  Apfsabs  fbom  tbb  Bboobd  to  bays  bon  Tabbv 
wiTBOUT  Nones  to  the  defendant  of  the  pendency  of  the  action  is  a 
nnlUty.    Id, 

7.  Taovom  thb  Bboobb  Saow  Konci,  Equitt  mat  Ekjout  a  Jubombit 
wlkere  the  defendant  haa  been  prevented  by  unavoidable  ciroumstanoes 
from  making  a  defense,  or  where  the  Judgment  has  been  obtained  through 
fraud.    Id, 

$»  Jvdomknt  mat  bb  Impbaobbd  bt  a  Tbzbb  PBB90N  in  an  action  based 
thereon  affecting  his  interest,  by  showing  that  it  waa  obtained  by  fraud 
or  collusion,  or  waa  entered  irregularly  and  without  a  proper  aervice  of 
summons,  although  the  Judgment  waa  not  void  aa  against  the  judgment 
debtor,  and  could,  by  him,  be  avoided  by  writ  of  error  only.  Ihwme  v. 
lWfer,d83. 

IL  Vobfxitubb  of  Fobtboomimo  Boin>  amounts  to  a  satisfaction  of  the  orig- 
inal judgment.    Bank  qf  U.  8.  v.  Patten^  428. 

101  NoTBnro  is  Bbs  Jvoioata  which  does  not  appear,  either  by  the  reoord 
or  other  proof,  to  have  been  in  issue  and  decided  in  the  former  suit^  and 
hence  a  set-off  pleaded  in  a  f onner  action  will  not  be  treated  as  a  matter 
adjudicated  if  it  does  not  appear  to  have  been  put  in  evidence  or  allowed. 
OarroU  v.  Johneon^  272. 

11.  RBDKMPTioy  OF  Laio)  bt  JumoB  Judgment  Cbbditob  from  a  sale  under 
a  prior  judgment^  is  not  a  satirfaction  of  the  redeeming  creditor's  judgment 
at  law  or  in  equity,  however  profitable  a  speculation  the  purchase  may  be. 
Van  Home  v.  McLaren^  685. 

See  ExBCcmovs,  2;  Jubisdiotion,  2;  Surbttsbip,  1. 

JUMSDICnON. 

L  No  Appellate  Jurisdiction  oveb  tbe  Prooebdinos  had  at  an  unauthor^ 
ised  special  term  of  court  exists  in  the  supreme  court;  and  an  appeal 
therefrom  must  be  dismissed.    Dunn  v.  SkUe^  64. 
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%  PBOCnDQIM  Ain>  JUDOMKHTS  OP  A  BnOAL  TWBM.  of  conti 

holding  ol  moh  tenn  ii  not  iitiioriaBd,  mneoramuomJmMn,    UL 
See  Ezicovons  ahd  AoicnnsnuiOBfl,  12^  13;  BjMsnnBib  t 


JX7BY  AND  JUBOBa 

1.  Waitsb  oy  ths  Obioikal  CoNDinoKS  of  an  agreenMni  is  a 
fMt  for  tlie  Jury.    Baioagt  Mfg.  Co.  t.  ^rMflCiniMi^,  227. 

S.  A  OivntAL  FnrDDro  bt  thx  Jurt  la  Sumcim  in  aetione  of 
Bkud  r,  Oalfer,  438. 

fleo  ComRTcnoHAL  Law»  19-21;  Fraud,  12;  Nsw  Tkal,  3-^ 

LANDLORD  AND  TENANT. 

L  LawuR  Of  Lavd  on  tbi  8HABn  vor  a  finroLR  Crop,  whoae  alMco  ie  lo  bo 
deliTered  to  him  off  of  the  pwimiew,  ie  to  be  regarded  aa  entitiBd  to  i 
ahaio  aa  mit»  and  aa  not  haTing  a  right  to  any  part  prior  toitii 
Before  moh  aeTenuice»  the  loawe  ia  the  only  penon  who  can  maiTitam  aa 
action  of  treapaaa  for  an  entry  upon  the  land.     Woadngf  ▼.  Adtmu,  122. 

t.  Lbttino  oh  tbr  Skaris  vor  a  Sinolr  Crop,  when  the  landkcd  ia  to  ra- 
celTe  hia  ahare  on  the  premiaes,  ia  not  uanally  regarded  aaaleaaingof  the 
land.  In  aach  oaea  the  leiaor  moat  ane  alone  for  breaking  and  enlwing 
the  doacy  while  for  an  injury  to  the  cropa  both  partiea  mnat  join.    Id, 

3b  LmoR  GAR  irov  Apportioh  Bbnt,  uhdrr  Lrabr  at  Arrval  Brht  lor  a 
tenn  of  yeara,  and  recover  rant  for  part  of  a  year,  when^  nnder  a  pn^ 
▼iao  in  the  leaae,  he  terminatea  the  tenancy  before  the  end  of  m  rent 
year,  by  a  aale  of  the  premiaes,  if  the  leaee  doea  not  provide  lor  aooh  i^ 
portionment.    ZuU  v.  Zukf  600. 

4.  OOTRRART  WILL  ROT  LU  POR  MOT  BRSTORIRO  StOOK  LBAaRD  With  R  fHn» 

on  a  termination  of  the  lease,  in  accordance  with  a  atipolation  tiisniBt 
by  a  sale  of  the  fann  before  the  end  of  the  term,  where  there  ia  aoeo?^ 
enant  to  retnrn  sach  atook.    Id, 
(k»  NoncH  TO  Quit  is  hot  Nrommakt  to  determine  a  leaae  wfaloli 
a  day  oertain.    Sioekwdl  v.  Jfodbs,  266. 

See  Fizturis. 

LABGENY. 
See  GRnmiAL  Law,  1. 

LEGACIES. 

Sea  BBA»a  OP  DaoRAflRD  Per80H8,  1, 6,  7;  EzRomraai 

TORS,  10;  Wills,  8-11. 

LBTTEfiS  OF  CBEDIT. 
Sea  Nrgotiarlr  Ihstrumrhtb^  80l 

LEVY. 
See  BzRCunoHS. 

LEX  DOMiaLIL 
See  CoHPUCT  op  Laws,  2, 
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IJEX  LOCI  BSI  SIT JL 
See  Ooxvuor  ov  Laws,  L 

UBBL. 
L  Lnm  moos  InmARi  a  Sosnoiov  ow  Dnaoinnnr  lUT  n  a  Luh 

HaH  T.  Bmdt  179. 
%  WouM,  TO  ai  AianoirABii%  xusr  hays  bbbw  Pvbubkbd  wnm  Maijois 

eMier  ezpraee  or  Implied.    Id, 
lb  Law  Osrsbaxlt  PUBuvn  Mauce  vbom  FALnmooDof  the  words  pab- 
Uihed,  bat  the  meaner  eod  oooedon  of  the  pabUoation  may  rebat  moh 
pwnmptioiii  end  fanpoee  upon  the  pleiiitiflf  the  bmdeo  of  prorini^  ezprom 
aaUoe.    Id. 
4  Fact  that  Onb  SnriM  Oomiidmwtial  CoMiiuxiaATioir,  nr  Qood  Faith, 
thnmgh  a  prudent  friend,  to  a  etnmger  who  ie  intereeted  In  knowing  the 
liflti  oommudoated,  may  repel  the  presnmption  of  malioe  which  exiaee 
from  the  mere  publication  of  libeloiiB  matter.    Id, 
Sw  Lnm  MxRiLT  Imtdiatino  Sirsncio  vs,  and  profeaeedly  written  with  good 
motiye,  does  not  impmrt  libeloae  matter  eotioDable  per  te,  withoat  proof 
of  eoctraneons  feote  anthoriiing  the  inf erenoe  that  the  writer  was  actuated 
by  ezpraaa  malioe.     Id, 
••  FnooF  or  Pabkoulab  Faot  Tindivo  to  Diobads  Wmnns,  is  not  admia- 

aible  in  eyidenoe  for  the  pnrpoae  of  diacrediting  him.    Id, 
7.  MATnB  WHiOH  WOULD  SuBTAXV  Plea  ot  Justifioatiok,  dt  Slanbkb^  ia 
not  admiaaible  in  evidence  nnder  a  plea  of  not  gnilty,  even  in  mitigation 
el  damagea.    Bnt  any  matter  abort  of  actual  proof  of  Jnatification  may 
be  admitted  for  that  pnrpoae.    Id, 
6.  Fact  that  ovlt  Pobuoatiov  Madb  was  CoimDuiTiAL  and  npon  a  juati- 
fiable  ooeaaion,  ia  admianble  nnder  the  general  iaane,  bnt  ia  not  condn- 
aive  aa  to  the  intention.    Id, 
9.  Whbbb  Matrb  Chabobd  Consists  Mbbblt  of  LmifATiOHS  of  Sus- 
runoHS  resnlting  from  alleged  mmora,  the  defendant  may,  in  mitigation 
of  damages,  give  evidence  of  the  eziatence  of  snch  mmora.    For,  if 
specially  pleaded,  the  mmored  facta  themaelvea  woold  have  been  inanffi- 
cient  aa  matter  of  jnatilication.     Id. 
IOl  Whbbb  Oovtbnts  of  Lbttbb  are  not  Libblous  pbb  bb,  it  ia  error  to 
ehaige  the  jniy  that  if  they  believe  that  the  defendant  wrote  it,  they 
ahonld  find  for  the  plaintiff.    It  ia  alao  error  to  charge  them  that,  al- 
thoQgh  the  letter  waa  not  in  the  defendant'a  handwriting,  atill,  any  implied 
reoognition  of  it  by  him,  after  the  commencement  of  the  action,  waa  a 
publication  for  which  he  is  liable.    Id, 

LICENSES. 

AllTBBSB  PoeSBSBION  GAB  NOT  BB  SbT   UP   BT   IdOBNBBB  of   a   privilege  ol 

abutting  a  dam  on  the  licenaor'a  land,  or  by  a  purchaser  from  anch 
lieeoaee  with  or  withoat  notice,  so  aa  to  ripen  such  privilege  into  a  right. 
Luce  V.  Cofiey,  637. 
See  CoBVOHATioNs,  3;  Bzboutohs  and  Administratobs,  11;  Lnm,  3;  W  ATBBi 

00UB8BS,  2. 

LIENS. 
See  Bailmbnts,  5;  Mobtqaobs,  14. 
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us  FENDKN& 

SeeNonciiS. 

SmOuovax.  Law,  11-13, 15t  Uam,  %  t. 


MAUCIOnS  PROSBCUnOK. 

L  AonoirioEMAUOEOUBFiosiCDTiOKOBFAia 

pnM  proof  of  maliotaiid  abtenoe  of  piobftUe  omn.  Jfalwuyv.  Dmmt, 
S04. 

&  AMBfOB  OF  UaUOM  AMD  TD  MOTTTB  OV  Dmnon^Mt  fa  iMlit^Hllg  A 

«rimlDAl  proMOQtioD,  an  lioti  which  mAy  bo  ahown  in  fan  dctaw  1^ 
oompetent  Avidinoa»  and  moh  avideiioa  la  not  iaAdmiariblB  bacaosa  tba 
fRNUidi  or  reaaoBB  of  baliaf  thai  pcohabla  aaaaa  azIalacU  to  aatabltih  or 
•iqplain  whieh  tha  evidanoa  ia  offwod,  ware  not  atekad  in  dafapdantfa  aA- 
dfit  or  awom  oomplaliit  upon  whiofa  tha  pUmtiif  waa  arr  eatad.   U, 


MARRTKD  WOMEN. 

1.  IhDn>  or  Wm^  Lamd  ur  whigh  Hdsband  ALcm  n  Naud  aa  ORAVtoB» 
and  tha  attaating  clanaa  of  which  ia  aa  foUowa:  '*  In  taatfanony  wharoo(  I 
tha  aaid  Xaaiah  Bmoa,  and  I  Maiy  Brace,  wife  of  laaiAh,  in  tokea  that  I 
ralinqniah  all  my  right  in  the  bargained  premiaea,  have  harennto  aat  oar 
handa  and  aeali;*'  doea  not,  thoogh  execated  by  both  hoaband  and  trifa, 
convey  her  right;  nor  prednde  her  from  anataining  after  hor  haaband% 
death  a  writ  of  entry  to  reooTor  the  land,  on  her  own  aaiain.  Ames  ▼. 
Wood,  280. 

t>  9rATun32Hsv&TyiU.,c.28,  OzviNoWmAirpHBBHiiBBABiaarot 
Bhtrt  on  her  own  landa  apon  the  death  of  her  haaband,  ia  in  loraa  in 
Maawnhwaetta,  and  aha  may  maintain  a  writ  of  entry  agiinat  her  haa- 
band^ grantee.   Id, 

MARSHATiTNG  OF  AfiSEIS. 
See  EasAinBB  ov  Dbobaasd  Pieaom,  6. 

MASTER  AND  SERVANT. 

1.  Ma«isbs  ahd  BimjOTXBS  aba  Rhpokbiblb  iob  Daxaob  OoQAAUuniD  sr 
nooK  SsBTAMiB  in  the  ezenuae  of  the  fandaona  in  which  th^y  are  em- 
plojred;  bat  the  code  of  LoaiaianA  creating  thia  UabUity  ezpreaaly  reatrioti 
it  to  those  cases  in  which  the  employer  mi^^t  have  prevented  the  wrong- 
fal  actk  bat  re&ained  from  so  doing.  Wcurt  v.  BanUatia  e.ie.  CamtU  Co,, 
189. 

t.  Emplotbb  is  kot  Leabub  iob  an  AssAUi/r  Ooumxxted  bt  his  Sbbtant, 
althoagU  made  onder  the  preteit  that  the  aasaolted  party  had  evnded  or 
waa  endeavoring  to  evade  payment  of  toll  for  the  passage  of  hia  boat 
along  a  canal,  of  which  the  servant  waa  employed  as  keeper  and  ooUeotor 
oftoUa.    Id. 

MINERAL  LANDS. 

1.  BxoHT  TO  MnrEBALS  Found  ob  to  be  Fottkd,  with  liberty  to  dig  and  aearoh 
therefor,  is  a  particalar  estate  or  easement,  and  may  be  conveyed  by  deed 
without  conveying  the  land  itself^  Aniold  v.  Stevens,  305. 
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ti  BuoB  10  Buns,  Dm,  Ain>  Bbmots  Obm  U  aa  InooiporMl  ]Mredituaeiit» 
whioh  oan  be  tnuigfemd  only  by  the  f oniuJitiee  required  to  oonT^y  i^ 

lb  Noir-innEOYljkNi>soBMi2n0Xttiaeiiiopreeampti<magMxistan<mi^ 
Ing  writleD  endeooe  of  title,  there  being  no  poeieerion  advene  to  him, 
or  oonflioting  with  his  rights.    The  rule  seems  to  be  otherwise  when  the 
right  IS  foonded  on  use  merely.    Id, 

4  BiOBT  TO  Dio  Obm  in  Lands  ov  Akotbib  is  not  lost  by  neglect  to  exer- 
else  it  for  forty  sreers,  when  it  is  founded  on  a  great,  and  the  only  en* 
Joyment  by  the  owner  of  the  land  ie  sodh  as  he  was  entitled  tO|  and  was 
no  tnvasioB  or  denial  of  the  rig^t  to  mine.    JdL 

MOBTGAGEa 

L  Monaaaai,  What  n  a.— A  lease  for  years,  redting  the  payment  of  aspeo- 
ified  som  in  full  for  rent,  and  oovenanting  that  upon  payment  of  the 
aioresaid  sum  and  interest  thereon,  the  lessee  will  reoonToy  the  premiesa 
to  the  lessor,  is  a  mortgage*  estabUshing  betureen  the  partisa  the  rebtion 
and  obligation  of  mortgagor  and  mortgagee,  although  the  lessee  does 
aoi  eoceente  the  instrument,  otherwiae  than  by  aooepting  it.  Ihiffeni  t. 
JI«fay,8M. 

%  AonoK  VOE  Momnr  Had  and  Bsobivbd  lies  against  m  mortgagee  for  rents 
rsoeived  by  him  over  and  above  the  amount  requisite  to  disoharge  the 
mortgage  debt;  and  tUs  rule  holds  good  where  the  mortgage  ia  in  the 
tern  of  a  lease  with  an  agreement  to  reoonvey  on  payment  of  a  desig* 
nated  sum  with  interest.    Id» 

H  MoBTGAOB  WITH  A  Powx&  IN  THB  MoBTOAQU  TO  Smll  oq  oertsln  oondi- 
tiooa  is  valid,  and  a  sale  under  it  wiU  be  held  good  if  the  conditions  are 
conformed  with.    Carsoti  v.  Blakeiy^  440. 

4.  MoBTOAOSB  IN  PoRsusiON  IS  Chabosablx  Only  with  the  profits  actually 
rsaliaed,  and  not  with  the  value  of  the  lands,  where  he  has  been  guilty 
neither  of  fraud  nor  of  willful  default.    Hogan  v.  SUme^  39. 

C  MoBxaAGSB  18  NOT  Ckabosablx  WITH  Intxbxst  on  the  profita  realised  by 
him  from  the  land.    Id, 

ib  Thb  Val0B  07  ths  LASTiNa  Impbovxkbnts  with  which  the  mortgagee  ie 
to  be  credited  is  to  be  determined  by  a  reference  to  the  cost  of  their 
erection,  end  not  to  their  value  at  the  time  of  taking  the  account.    Id, 

7.  MoBTOAOSB  07  OooDS  Attaohxd  Under  writ  against  the  mortgagor,  must 
be  allowed  areasonable  time  in  which  to  state  an  exact  account  of  the  par- 
ticulars and  amount  of  his  claim,  and  demand  payment  thereof;  and  if 
the  parties  assent  to  a  sale  under  the  writ  the  day  following  its  levy,  a 
statement  and  denutnd  by  the  mortgagee  thirteen  days  afterwards  is 
within  a  reasonable  time.     Taplejf  v.  Buttafiddt  374. 

flL  MoBTOAOK  TO  Siou&E  Fdtubs  DISCOUNTS  AND  Advanobs  ezpccted  to  be 
contracted  is  valid  as  against  subsequent  purchasers,  and  secures  ad- 
vances to  or  indorsements  by  the  mortgagors  and  others  as  well  as  those 
to  or  by  the  mortgagors  alone.    Ccmmercial  Bank  v.  Cunningham,  322. 

9.  MoBTOAOX  Dxsd  Pitbportino  to  Sbcu&x  an  Absoluts  Kotb  is  Void  as 

against  a  subsequent  mortgagee,  if  the  note  was  given  to  secure  the  payee 

from  liability  as  an  indorser,  though  he  subeequently,  as  such  indorser, 

paid  for  the  maker  a  sum  equivalent  to  the  full  amount  of  the  note. 

yorlh  V.  BeldeUf  83. 
Am.  Dbo.  YoXm  ZZXV— fil 
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la  MmaoAm  n  mm  Vjojd  AOASxmt  Suanocunp  HoBaoAoaBy 
ditnlcwm  the  tnie  natim  of  the  tnmnfltkm.    Id, 

11.  MosvoAGBB  MAT  OoNTSBiT  HovTOAOx  IKTO  Bbal  E&iATE  u  betweett  hk 
leel  and  penonal  leineiettifttivee,  by  deftlering  hie  intantion  ao  to  do| 
and  anoh  intentioik  ia  cflhctnaHy  manif eated  by  daviaiag  the  hyida  mori- 
figed  to  one  and  hia  hein  and  aaaigni.    Cham  t.  Lockermtm^  277. 

18.  BaoiTAL  or  CoimiDXBATiov  nr  a  Mobtoaob,  Ebiops  tbm  MaBsainoB 
from  denying  the  aame.  Bat  if  the  aetnal  oonaidenilion  ia  lU^gA  aodi 
faet  may  be  pleaded  and  the  redted  oonaideration  denied.  Jfevrif  ▼• 
JToffie,  198. 

lib  Eoui  Ghaboino  HoBaoAOKD  hkXD  a  Inynai  Qbdik  of  aHanatJon, 
with  payment  of  the  mortgage,  where  different  paroeb  are  aold  a*  diflEbnni 
timea,  ia  a  mere  rale  of  equity,  wliioh  is  not  to  be  enforced  in  anoh  n  way 
tiiat  it  will  oontraveneprinoiplea  of  natural  eqnity  and  jnatioe.    I\MI§r» 

14  MoKTOAGn  Bnjuanro  Past  or  thb  PBumnii  to  n  purahnaav  doaa  not 
loae  hia  Uan  agaiaat  the  roddue  in  the  handa  of  n  prior  purohaaar,  iriieie 
by  agreement  between  the  mortgagor  and  aeoond  purohnaer  the  entira 
purohaae  money  of  the  port  released,  being  ita  foil  Talne,  waa  paid  to  the 
mortgagee  and  applied  on  the  mortgage;  eapecially  wlkere  it  nppeaca  that 
it  the  time  of  the  releaae  the  mortg^^  had  no  notioe^  by  if^giatmtifflft 
or  otherwise,  that  the  reaidue  lud  been  previoualy  aold  and  oonveyad  to 
Miother  pniohaaer.    Id, 

Sea  Bavxi  Ain>  Bamkinoi  1;  Bstoppxl,  1,  2;  BxaomoBa  ahd  AmmnKBA* 

TOBS,  14;  Patmxiit,  2. 

MUNICIPAL  CX)BPOBATION& 
Sea  OoBPOEAnoKa,  81-33;  Hiohwatb,  2;  ib 

MUBDE&. 
See  OuicnrAL  Law,  5,  10-lS. 

NBGUOENOB. 

Baa  Bavxi  ahd  BAmoiro^  2;  BsiDon,  2, 10;  OoMVoir  Oa»iiibh%  1|  Oono* 

SATiojra,  19;  Ihkb,  1. 

NBQOTIABLE  IKSTRUMBNT8. 

1.  Koiran  voTNiQOTiA]»iJiHKBBUHLiaBPATABLBi]rMoinnr,oriHiatoanbe 

JudifliaUy  notioed  as  equivalent  thereto.    Hence  a  note  made  here,  but 

payable  in  Oanadn  money,  ia  not  here  negotiable.     Thompmm  ▼.  iSZoan*. 

546. 
t.  PBOMissaBTKonBWKBBKnQonABLBAtoommonUw.  Dwmv,Adam»,^ 
Z,  PBOMI880KT  Nona  WXBS  voT  Pbotuxabls  at  oommon  law,  and  therefore 

the  protest  by  a  notary  of  such  n  note^  in  another  atate,  will  not  be  evi- 

denoe  of  the  facts  therein  stated.    Id, 
4.  PBovnrr  ov  a  Nota&t,  Sxatiko  that  "  Dob  KonoB**  had  bbew  Oitbb 

the  indorser,  is  sufficient.    Id, 
0.  No  Pboof  18  Bbquibed  of  thb  OvnoiAL  Ohabaotbb  ov  a  Nokabt  Pub- 

uo  resident  in  another  state;  his  official  acts  are  anthenticatad  by  hia 
Id. 
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iL  Wbmmm  a  Novb  SaouBiD  bt  I>bb>  of  Tbit8t  18  BMFLAoab  BT  AxaramtL 
"Sifn,  witli  ilM  oonsent  of  all  the  partaes,  nicfa  new  note  being  ilmflar  to 
the  original  hi  all  reapeota  except  that  it  apeoifiea  a  place  of  payment,  it 
will  alao  be  aecored  by  the  troat  deed.     WhUtakgr  ▼.  Dick,  486. 

7.  (hnwHoSioiiBHiBNAiaoirTHsBACKOFAPBoifissoBTNoTiatthatuno 
it  ia  made,  la  liable  aa  an  original  promiaor,  and  not  aa  aa  indonar» 
Martin  t.  Boycf,  601. 

6.  Ho  Onb  04lB  bb  Pbopxblt  Rboabdkd  as  Inoobsib  of  a  Kotb  nnkaa  ho 
■tonda  in  the  relation  of  an  aaaignor,  or  pnrporta  ao  to  atand  on  the  faoo 
of  the  paper,  and  thoa  becomes  liable  by  reaaon  of  the  currency  gjLvexk 
by  him  to  paper  tranaferred  by  him  for  »  valuable  consideration.    Id, 

9l  WhxbbKotb habNbvbb bxxnTbanbfxbbbd, one whohaa affixed hianam^ 
to  the  back  of  it»  ia  preeamed  to  have  intended  to  make  himaelf  liable 
either  aa  gnanntor  or  aa  aa  original  promiMr,  and  hia  liability  ia  the 
Mme  in  either  oaae.    Id, 

lOl  BaoxiviMO  A  NoTx  ut  SATisFAcnoN  OF  a  Pbboxdbvt  Debt,  and  without 
xeooorse,  makea  one  a  purchaser  for  value.  The  rule  is  otherwise  if  the 
precedent  debt  is  not  canceled  nor  satisfied.  Bank  of  St.  Atbcuu  t. 
OmUand^Mk 

11.  Blank  Ibbobsxmbbt  Nbbd  hot  bb  Fillbd  up  before  commencing  an 
action;  and  in  an  action  wherein  plaintiff  snea  aa  indorsee  of  a  note,  it  ia 
sufficient  for  him  to  produce  and  offer  in  evidence  auoh  note  indorsed  in 
Uank.    Omkam  v.  State  Bmnk,  106. 

18l  Holdbb  of  Nbootiablb  Instbumbnt  Ibbobsbd  bt  Patbb  nr  blank  may 
reoover  of  the  maker  or  anterior  indoraers,  without  regard  to  aubeequent 
apecial  indorsements.     Huie  v.  BaOey,  214. 

18.  AcnvB  DiUGBNCB  IN  Maintainino  Suit  aoaimbt  thb  AocEPTOBof  a  bill 
of  exchange  is  not  required;  the  holder  may  agree  to  delay  his  suit»  and 
may  extend  the  time  within  which  the  acceptor  may  make  payment,  and,, 
if  there  be  no  conaideration  for  the  delay  nor  any  new  or  additional 
aeonrity  fumiahed,  and  the  holder  has  neither  precluded  himself  from 
suing  tiie  acceptor  nor  otherwise  suspended  hia  remedy  against  him  to 
the  prejudice  of  the  drawer  or  indorsers,  the  latter  will  be  bound.    Id, 

14.  Rblbabb  fbom  Imprisonmbnt  of  the  acceptor  of  a  bill  of  exchange,  who 
was  detained  under  a  ea.  so.,  issued  upon  a  Judgment  in  an  action  against 
him  by  the  holder,  and  an  agreement  by  the  latter  that  the  acceptor 
ahonld  be  permitted  to  leave  the  state,  and  should  be  granted  further 
time  in  which  to  make  payment,  ia  not  auch  indulgence  toward  the  ac- 
ceptor aa  will  release  the  maker  or  indorsers  from  their  liability.    Id. 

15.  Unooitditional  Pbomisb  to  Pat  bt  thb  Indobskb  of  a  bill  or  note,  or 
an  acknowledgment  of  hia  liability,  after  knowledge  of  his  discharge  by 
the  lachea  of  the  holder,  will  amount  to  an  impUed  waiver  of  due  notice 
of  a  demand  from  the  maker.     U,  S.  Bank  v.  Southard,  521. 

18.  Idbm^Whbn  not  a  Waivbb  of  Dbmand  and  Kotiob.— The  indoraer'a 
Baying  at  the  time  of  the  promiae  that  he  had  no  dependence  on  th* 
maker  to  pay  it,  and  that  he  understood  the  note  waa  lying  over  un- 
paid, and  that  he  expected  it  would  have  been  sent  on  for  collection  be* 
fore^  does  not  amount  to  an  express  waiver  of  a  demand  on  the  makeri 
nor  prove  that  he  knew  he  waa  diiohazged  by  the  laches  of  the  holders 
Id. 
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I7.  JUKmn^JMm  of  Bills  ov  Bxcbanoi  dmwii  and  pmrhi^td  npon  the  hHk 
«f  aooiptoili  letter  of  credit,  praminng  to  honor  biDs  of  tlio  dxBwer 
to  »  oertKn  emoimt,  will  bind  the  penon  eo  eooepting,  in  the  chanct«r 
«f  Mi  abeolate  Moeptor,  and  not  as  a  goarantor  merelj,  althongh  dmwn 
with  tho  knowledge  of  the  porchaeer  for  the  aooommodatioik  of  the 
dmwer.    BaaUs  qf  lUmou  v.  Sloo^  223. 

H  GVABAKTOB  IS  NOT  Bo0ND  BT  Hxs  Pbokui  to  goanHitee  the  payaeat  of 
biOs  of  ezohange  negotiated  upon  the  faith  of  an  aooompanying  letter  of 
oredit,  nnleee  within  a  reaeonable  time,  or  at  least  before  tiie  dishoMf 
sf  the  bills,  he  reoeiTee  notice  of  the  aooeptaneeof  his  goarsntj,  or  of  the 
adTsaoes  made  thereon.    Id. ' 

li^  AooMnAMiM  or  a  Bill  of  Bzobakoi  PBsnousLT  FBAin>uiJDm.r  Ajb- 
bj  the  maker,  after  he  had  obtained  an  aooommodat&on  indofsa- 
tothe  bill  in  ite  original  shape,  can  not  be  avoided  bj  proof  that 
the  holder,  who  was  oogniant  of  the  alterstioni  when  he  reoalTed  the 
billy  bat  who  had  paid  a  valoable  oonsideration,  had  not  disoloaed  the 
aMsratian  to  tiie  drawee  at  the  time  of  pressotment.  FToni  ▼.  Attm^ 
187. 

tOL  iMmam  aw  Obidit^Proicu  of  AocncrrAiroi  of  Bilu  of  Kxiwawoi, 
to  bind  the  dmwee,  most  contemplate  certain  spedfio  bills,  either  drawn 
or  to  be  drawn;  and  a  general  aathority  to  dcaw  to  a  certain  amoont, 
witfaoat  farther  deeoription  by  which  the  biUs  drawn  may  be  identified, 
will  not  enable  a  parchaser  of  bills  to  change  the  drawee  apon  an  implied 
nooeptence  or  promise  to  accept,  althoagh  the  porohaser  took  the  bills 
npon  the  faith  of  the  drawee's  letter  extending  to  the  drawer  a  limited 
eredit  to  be  made  available  apon  certain  conditions.  OamUkm  Bamt  ▼. 
IV^yieur,  219. 

iL  FaMgMjnuxKT  of  a  Bill  ob  Kotb  fob  Patmbmt  most  be  made  daring 
boaiaess  hoars,  at  the  place  designated,  aooording  to  prevailing  osages 
and  oastoms.     WaOace  v.  (Mil,  202. 

11  Failitbi  to  Demamd  Paticbmt  at  thb  Bahkxno  Houbb  at  which  a  note 
was  made  payable,  daring  osaal  banking  hoars,  will  disohaige  the  in- 
dofsem;  nor  will  the  neglect  of  the  bank  with  which  the  note  was  da* 
posited  forooUaction  to  make  sack  demand,  be  affected  or  ezoasedtoths 
pr^Jodice  of  the  indorMr,  by  a  castom  among  banking  booses  not  to  pre- 
ssnt  notes  for  payment  antil  after  the  osoal  hanking  boors,    id. 

•Sw  NoEABT  OAV  VOT  Babb  A  Pbotbst  UPON  A  PBBSBimaEiiT  by  his  desk. 
Id. 

Si.  Wrbbb  Pbbbhtmbht  OF  A  Bill  is  Madb  BBioBB  Matubitt  and  accept* 
aaoe  Is  refased,  it  is  the  duty  of  the  holder  to  at  once  have  the  biU  pro- 
tested and  to  notify  the  parties  interested.  Oarmickad  v.  Bamk  qfPemLt 
406. 

SB.  PBBBBNncBNT,  What  IS. — Anything  which  amoante  to  a  notification  of 
the  holding  of  a  bill  with  a  request  to  accept  accompanied  by  the  bill, 
amoonte  to  a  presentment.  No  formality  is  reqnired.  So  where  biUs 
were  transmitted  by  letter  to  the  drawee,  this  was  a  good  presentment, 
and  an  answer  by  him  that  he  had  not  accepted  will  be  a  refusal,  whiob 
will  make  it  necessary  to  protest  and  give  notice.    Id. 

M.  Siohatubb  and  Official  CAFAcrrr  of  Notabt  must  bb  Pbovbd  to  entitle 
his  proteet  of  promiseoiy  notes  made  in  another  state  to  be  received  aa 
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•vkbnMb  alftlMragh  in  the  oMe  of  foraign  bills  of  «zoliaiiga»  a  diffeNBl 
rale  pmruSlL     WaUron  ▼.  TVnyiii,  2ia 

17.  PliaiMV  OF  A  KOTB  OK  JXLAXD  BlLL  Of  BZOHAHOB  ii  sot  ooDsidared  M 
an  offieial  aefe  Vy  the  geneiBl  oommoroial  Uw»  uid  is  not  raoelTed  m  ori- 
donoe  of  demand,  althoagfa  the  iSgnatore  and  oapadty  of  the  offioer  ara 
nndispated.    I<L 

SBb  BioRT  OF  AoTXOH  Imiodxatklt  Acobubs  to  thb  Holdxs  of  a  note  apoo 
dfinuMid  and  refnaal  of  payment  on  the  last  day  of  giaoe^  and  he  need  nol 
wait  imtil  the  eaooeeding  day  before  oommendng  his  action.  Whether 
action  may  be  brought  on  the  day  a  note  falls  dae,  when  it  is  not  en* 
titled  to  days  of  gvaoe»  is  not  here  decided.  8tapU$  ▼.  Prgtkfenl  sic  ^ 
J^rauMn  Bank,  9iXL 

W»  FoBBOV  Bill  of  Bzohahox  is  ImmnATSLT  Tbxatkd  as  Di8B0iR»aD 
if  demand  is  made  and  payment  refused  on  the  last  day  of  grace,  and 
notice  may  on  the  same  day  be  given  the  drawer  and  indozsers.    Id, 

SOi  Poev  Nona  of  a  Bask  abi  Patabu  oh  Dsmaitd  made  at  anytime  dniw 
ing  banking  hoars  en  the  last  day  of  grace;  end  if  payment  is  not  mads^ 
an  action  may  properly  be  commenced  on  the  same  day.    Id, 

tl.  KoTx  Ihdobbid  to  N.  H.  B.,  CiSHnni,  ob  Obdxb,  may  be  soed  npon  hf 
N.  H.  £.,  though  the  note  was  indorsed  to  him  for  the  benefit  of  tha 
bank  of  which  he  was  cashier.    McHtnry  v.  Itidgley,  110. 

Z2,  Blank  Ikdobsbmbrt  may  be  filled  at  any  time  by  the  holder,  OTon  dowa 
to  the  moment  of  trisL    Id. 

88.  YoLUirTABT  Rbt.bahb  of  Pbihozpal  Disghabobs  Imdobsbb.  OommuKMt 
Btmk  ▼.  CttMM^Aam,  822. 

84.  BXLEASDIO  IVDOBflXB  DOB8  KOT  BnOHABOB  FUNdFAL.     Id. 

8fi.  Patsx  Indobsino  Dbar  is  not  Liablb  as  Subbtt  to  Dbawbb  incsseol 
the  failure  of  the  acceptor  to  pay  at  matority,  bat,  on  the  contrary,  ha 
may  recover  the  amoant  of  the  draft  of  the  drawer,  if  compelled  to  pay 
it  to  a  sabseqaent  holder.    Phelp$  ▼.  Oairrow,  688. 

SO.  Patbx  Intbndino  to  Bbooxb  Subbtt  fob  Dbawbb  and  indorsing  for  that 
parpose,  and  withoat  consideration,  a  draft  payable  to  his  order  drawn 
for  the  price  of  goods  porohased  by  the  drawee  from  the  drawer,  all  tha 
parties  supposing  that  by  each  indorsement  he  becomes  a  surety,  is  nerer* 
theless  not  chargeable  as  surety,  and,  if  compelled  to  pay  the  draft  to  a 
sabsequent  holder  by  the  drawee's  failure  to  pay,  the  indorser  may  re- 
cover the  amount  from  the  drawer,  and  the  latter  has  no  remedy  in 
equity,  on  the  ground  of  nustake  or  otherwise,  to  prevent  such  recovery. 
Id. 

Bee  Banks  and  Banking,  2;  Intxbist;  Notiob,  1,  4;  Pabxnbbbhip,  lOt 

Patmbnt,  1;  Vbndob  and  Vbndbb,  1. 

NEWTBIAL. 

1*  Nbw  Tbial  WILL  NOT  bbGbantbd  becausc  of  aground  of  objection  capable 

of  being  obviated  by  further  proof,  and  which  was  not  uiged  and  persisted 

in  at  the  triaL    OiUham  v.  State  Bank,  lOG. 
8.  Kiw  Tbial  will  not  bb  Gbantbd  on  the  ground  that  tha  party  *PplyiQ8 

was  surprised  by  his  cause  coming  on  sooner  than  he  expected.    8UnU  ▼. 

Caiver,  438. 
8.  Bboond  Nbw  Tbial  will  not  bb  Qbantbd,  under  the  practice  act  of  Mi^ 
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•oiirl,  QnleM  the  jnzy  ht^re  mubehavad  or  miaouoalnted  the  hew  m  cs- 
pounded  to  them  by  the  court.    Cooper  ▼•  Mantpin,  45d. 

•4.  Nsw  Trial  will  bs  Gramtbd  vob  Miaoo2n>ucT  or  a  Jubob,  iHieii  the 
leaet  attempt  appears  on  the  part  of  the  iM«Tailiiig  party,  to  eeek  and 
inflaenoe  the  juror.    HiUon  ▼•  SaiUhwiek,  253. 

&  MnoovDUCT  OF  A  JuBOR,  IN  RxDiNO  HoMX  with  the  prevailiiig  par^  dar- 
ing the  oontinnance  of  the  trial,  it  not  ■aflScient  groond  for  a  new  trial 
Id. 

€L  Mdoovdvct  or  Juror,  not  oocarioned  by  the  prevailing  party,  not  Indio- 
ative  of  improper  bias,  and  which,  in  the  judgment  of  the  ooort^  could 
sot  have  had  an  unfavorable  effect,  is  not  a  saffident  groand  for  a  new 
triaL    PetUb<me  v.  PMp$,  88. 

7.  ArpROAOHiNO  A  Juror,  Dibictlt  or  Ivdirboklt,  and  speaking  to  him 
aboat  the  sabject-matter  of  the  action,  will  entitle  the  advene  party  to  a 
new  triaL    ld» 

A.  MnooHDUOT  or  a  Juror,  nr  Enowv  bbtorxthr  Trial  Clobib,  rnnat  then 
be  bnmght  to  the  attention  of  the  coort;  otherwise,  it  is  waiwd.    /dL 

See  JuDOMXNTS,  6. 

NOTAKIES  PUBUa 
See  NiooTiABLB  iMSTRUHzim,  4,  23,  28. 

NOnCE. 

t.  NonoR  TO  Indorsxr  bt  Mail  is  iKSXTmoiBMT  unless  addressed  to  the 
place  of  his  actual  domicile;  merely  depositing  such  notice  in  the  post- 
office  of  the  princi;|al  town  of  the  parish,  addressed  to  the  indorser, 
whoee  usual  residence  was  twenty  miles  distant,  is  not  sufficient,  although 
he  was  accustomed  to  receive  his  mail  at  that  place,  it  appearing  that 
there  was  another  post-office  only  five  miles  distant  from  his  usual  place 
of  residence.    Foreman  v.  Wihoff,  212. 

S.  NonoB  TO  CoRFORATioir  IS  NOT  Intbrablb  from  the  knowledge  of  one  of  its 
directors,  when  his  interest  is  opposed  to  that  of  the  corporation.  Com- 
mercuU  Bank  v.  Cunningham^  322. 

i.  Lis  Pbndbns — Pubohasb  or  Slavbs  in  Onb  Statb,  Pbnbino  a  Suit  in 
Another  State  to  determine  their  ownership,  is  a  purchase  pendente  Ute^ 
and  subject  to  the  rule  applicable  to  such  purchases.  Fletcher  ▼.  Ferrei, 
143. 

-i.  Notice  Dirboted  to  Drawer  at  Place  whebb  Bill  is  Dated  and  sent 
thither  by  mail,  when  in  fact  he  does  not  reside  there,  without  making 
any  inquiry  aa  to  his  place  of  residence,  iu  insufficient.  Lowerff  v.  iSRoott, 
827. 

See  Lanblobd  and  Tenant,  6;  Pleading  and  Praotioe,  15. 

NOVATION. 

I.  Novation,  in  Order  to  Operate  as  an  BxTorauiSKMBNT  of  an  original 
debt,  must  show  that  by  the  terms  of  the  substitution,  the  creditor  ex* 
preesly  indicated  his  intention  of  releasing  the  original  debtor,  and  ao- 
oeptiug  the  obligation  of  another  in  lieu  thereof.  Bonnemer  v.  Negrete^ 
217. 
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JL  AasarAXCE  vr  a  Cbbdceob  ov  ak  Obdsb  on  a  ptrtieokr  fond,  for  tiM 
amount  of  his  dobt^  is  not  soffioient  to  ooottitate  a  novation,  nnkaa  tlie 
original  debtor  waa,  hy  ezpreaa  agreement,  diaoharged.   Id* 

NraSANCE. 

L  Aor  Dora  to  a  Hiohwat  is  a  Nuisakok,  thoogli  done  bj  the  owner  ol 
tha  aoil,  if  It  detract  from  the  safety  of  travelert.  Dffgeri  v.  ^(pAaaafc  Wflw 
%  VvtUMom  X8  NOT  TiTOALTggn  BT  Lenqth  OF  Tdcx.   Id, 

NUNC  PRO  TUNC 
See  JuDOiOBNis,  4. 

OFFICES  AND  OFFICERS. 

1.  OoixxE  or  Omoi  la  when  an  act  ia  evilly  done  by  the  ooontenanoe  of  an 
officer,  aa  where  it  ia  founded  upon  corraption,  to  which  the  office  ia  the 
mere  shadow  or  color.    BwrraU  v.  ildber,  582. 

%  OmcB  IS  FoRnsiTED,  if  the  officer  acts  contrary  to  the  nature  and  dnty  of 
hia  office,  or  refoaes  to  act  at  all;  and  if  the  office  is  granted  by  patent, 
the  officer  may  be  tamed  out  by  actre  /ocicu.  PeopU  ▼.  KhigtUm  T.  R* 
OiK,  551. 

4.  FoBtHTUBX  or  Omos  Abisbs  either  from  abuser,  non-user,  or  refusal  Id, 

4.  OmoEB  WHO  Dblivxbs  Pbopebtt  Attachsd  bt  Hdc  to  a  bailee  who^ 
without  his  Imowledge  or  consent,  converts  it  to  his  own  use,  is  not 
jointly  liable  with  such  bailee  in  an  action  of  trespass  brought  by  the 
owner  of  the  property.   Barron  v.  CobMgh,  605. 

See  EsTOFFSL,  3;  Shxboib. 

ORPHANS*  COURT. 
See  Equitt,  2,  3. 

PARENT  AND  CHILD. 

!•  A  ICnroK  Allowed  bt  his  Fathbb  to  Livb  awat  from  him,  under  the 
care  and  control  of  another,  can  make  reasonable  contracta  for  his  serv- 
ioea  beyond  the  power  of  his  father  to  disaffirm.  WodeU  v.  CoggeihaUf 
891. 

%  A  Fatheb  can  not  Maintain  an  Action  roB  Enticino  awat  his  Son, 
if  he  suffered  the  latter  to  remain  under  the  custody  of  his  mother,  from 
whom  he  (the  father)  is  separated,  to  be  by  her  supported  and  employed. 
Id, 

Si  Fathbb  is  not  Absolutblt  Entitlbd  to  Custodt  or  Minob  Child  upon 
a  writ  of  habeas  corpus  as  against  the  mother,  but  the  court  may  exercise 
its  sound  discretion  upon  that  subject.  Per  Walworth,  Chancellor,  and 
Paige,  Senator,    iferecin  v.  People^  653. 

4i  Ibvant's  Intbbxst  is  Pabamount  to  Claims  or  both  Pabbntb,  and  is  the 
principal  consideration  in  determining  on  habeaa  eorpiu  whether  its  ciis* 
tody  shall  be  awarded  to  the  father  or  to  the  mother;  if  the  child  ia  com- 
petent to  form  a  judgment,  the  court  will  allow  it  to  elect  for  itself;  if 
not,  the  court  will  judge  for  it.    Per  Paige,  Senator.    Id. 
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iw  BsuoAm  Am  Sioklt  Imwamt  vvumtL  Tmbmm  Tsabb  of  agtb  ymnXMf 
nqiiiriBg  ite  motlMr't  owe  and  wMtntian,  will  not  on  Aoftcot 
tmufomd  from  Iho  motlMr  to  the  firthor,  wht&n  tiie  mollMi 
•T«7  qiuilifioalion  lor  beotowing  the  required  oore  and  aUentiun.   /dL 

PAETinON. 

L  PAanmnr  n  vov  Piom  Aonov  to  Tet  Tnu  to  huok    Mt 

JfaMMrf,512. 
f.  Wrkbi  Partdhi  Bbhtg  Pabtitiov  bbpqbi  Test  rati 

VHBB  TxTU  to  the  premieee  to  be  dirided,  tlie  ooort  of  equity  in  wiiieb 

the  Mtion  ii  bitMi^t  will  retain  the  eoit  until  a  detenoinallaB  ol  iSbm 

fi^te  of  tlie  partlee  in  an  aotlon  at  law.    /d. 
Si  Bpobt  of  Ooiqiimion«bs  nr  pABmnoy  may  be  approrad  or  diipf  onwd 

bj  the  ooort    RiggB  v.  iHdUiuon,  113. 
ik  Ihiqvalitt  nr  Yalub  d  a  Good  Gsouin)  lor  diaapproriog  and  attliaf 

aaide  the  report  ol  oommiaeionen  in  partition.    Id, 
iw  Pabol  Btzdivob  is  APMnwrwia  to  ehow  that  tlie  partition  wportad  bgf 

ia  nneqnal  and  ought  to  be  diaapprovad.    Id, 


PMXNBB8HIP. 

1.  Wbbi,  nr  Jozht  Apvshtubx,  Ovm  Fubvibhb  Momr  avd  Ahozhbi 
Labob,  they  are  not  partners  Mterte,  in  theteohnioal  eeue,  merely  beoaoaa 
they  have  a  mntnal  interest  in  the  profits.  And  he  who  oontribntea  tha 
labor  ia  not  liable  to  him  who  advances  the  money  for  any  part  of  the 
oapital  lost  in  the  ventore.    JTeroa  v.  HaU,  178. 

f.  Omb  Pabxnbb  HA8  PowxB  TO  Sbiii  All  thb  Goodb  or  THB  Pabxhbbbhip 
at  a  single  sale,  though  the  object  of  the  partnership  was  to  seU  by  retaiL 
iinio2d  V.  Bruvm^  296. 

I.  Salb  Madb  bt  Onb  Pabtneb  xa  not  Inyalib  becanae  the  pnrohaaer  aa 
part  payment  pays  one  of  such  partner's  priyate  debts.    Id, 

4.  Ihbolybnct  of  One  ob  of  Both  Pabtnbbs  does  not  operate  as  a  disaoln- 

tion  of  the  firm,  though  perhaps  this  result  would  follow  from  such  bank- 
ruptcy or  legal  insolvency  as  results  in  an  assignment  ol  all  the  inaol* 
vent's  e£fects.    Id, 
K.  DiSBOLUTiOK  OF  Pa&tnbbship  is  not  produced  by  the  voluntary  abaenca 
or  absconding  of  one  of  the  partners.    Id, 

8.  Pabtnebs  Ezboutiko  undbb  Seal  nr  the  Name  of  the  Fibm,  an  instro- 

ment  which  does  not  require  to  be  sealed,  does  not  render  it  void.    It 
may  be  treated  as  a  valid  writing  by  parol.     TapUy  v.  BvtUrJiMi  374. 
7.  One  Pabtnbb  mat  Mobtoaoe  ob  Pledoe  all  the  gooda  of  the  firm.    The 
mortgage  is  not  the  less  effective  because  unnecessarily  made  under  aeaL 
Id, 

5.  Pabtnbb,  Who  has  been  Coicpblled  to  Pat  the  Whole  of  a  FIbm 

Debt,  can  not  sue  his  copartner  at  law  for  a  contribution  while  the  ao> 
counta  of  the  partnership  remain  nnaettied.    LcNpreaee  v.  Olarhy  138. 

9.  No  DiffmronoN  Exists  between  a  Compulsobt  and  a  Volontabt  Pat- 

MENT,  with  respect  to  the  rights  which  the  one  or  the  other  confers  upon 
a  partner.    Id, 
IOl  All  the  Pabtnbbs  abb  Lzablb  on  a  Notb  indorsed  in  the  firm  name^ 
though  transferred  by  one  partner  for  his  individual  benefit,  if  it  ia  sued 
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•pon  hj  Mi  indoCT—  who  ehowB  that  he  AoqiiiMd  it  befon  matorily  aad 

lor  value.    Bmi  qf  St.  Albofu  ▼.  GUUUmd,  006. 
11.  BxnraAL  bt  Oin  Pabthxr  to  Bxlitxb  Goods  apon  demand,  whidi  haiFe 

been  receiTed  by  the  finn»  is  evidence  of  a  oonveralon  bj  all  the  partnera. 

Sdbtook  ▼.  Wighi,  607. 
IS.  PdB  THB  Fbaud  OB  DiCDDT  OT  Okx  Pabxnsb  within  the  aoope  of  bis 

genenl  partnership  authority,  the  partnership  is  liable  in  damages. 

Loek$  Y.  Sieam»t  Z82, 

IIL  FaBTRMB  OAV  not  MaIKTAZV  TB18PA88  AOAXHST  PUHOHABBB  IBOM  Oo- 

paaaviE  of  all  the  partnership  goods,  thoogh  the  sale  was  made  infrsad 

of  his  li^tis  the  remedy  in  sneh  a  ease  Is  in  eqnity.     YTeKe  t.  MUcMH 

7W. 

See  ISviDiNaB,  14;  Szaoonoira^  9»  10 

PAYMENT. 

1.  Tamro  Dsbtob's  Nora  iob  a  PBE-BZiBnvo  Dm  raises  a  prasomptloDof 
payment  and  discharge  thereof;  bnt  the  presmnption  Is  dispataUe. 
Thereforei  where  a  creditor  obtains  the  bond  of  a  third  person  condi* 
tioned  for  the  payment  by  a  day  certain  of  the  amount  dne  him  by  his 
debtor,  and  a  few  days  after  takes  his  debtor's  note,  which  he  causes  to 
be  antedated  eo  as  to  correspond  with  the  bond,  with  which  the  note  also 
corresponds  in  time  of  payment  and  amoont,  the  presumption  of  payment 
Is  removed,  and  the  bond  remains  in  foro^  notwithstanding  the  note. 
BuUa  v.  Dean,  389. 

S.  PBSSUKFTION  OT  PaTICXNT— UNINTBBBnFTED  POSSOSIOK  BT  THB  MOBS- 

GAOOB  70B  TwKXTT  Tbabs,  after  condition  broken,  without  entry  or 
claim  on  the  part  of  the  mortgagee,  raises  the  presumption  that  the  mort- 
gage debt  was  paid.    Hcwland  v.  Shurii^,  884. 

PLEADING  AND  PRACTICE. 

1.  DiOLABATioN  icAT  BB  Ambicdbd  ON  MoTZOK  IK  Abbbst  of  judgment,  upon 
affidavite  to  show  the  true  time  of  the  commencement  of  the  action, 
where  rent  is  churned  which  accmed  after  the  beginning  of  the  term  of 
which  the  declaration  is  entitled.    Zule  v.  Zule,  600. 

f.  DBCLABATioir  IN  TB19FA88  CONTAINING  Two  CouNTS,  One  at  the  common 
law,  which  allows  single  damages,  and  the  other  under  the  statute  of  Feb- 
ruary 26,  1835,  which  allows  treble  damages,  and  the  jary  finding  a 
general  verdict,  the  judgment  will  not  be  arreeted,  bnt  the  court  wUl 
presume  that  such  verdict  is  only  for  single  damages,  and  it  is  the  prov- 
ince of  the  court  to  double  or  treble  the  damages.  Cooper  v.  Maupin^ 
466. 

Si  FoBBiGN  CoBPOBATiON  IS  NOT  Kbqttibbd  TO  AvBB  that  it  is  a  legally  incor- 
porated company.    Bemiington  Iron  Co,  v.  StUherford,  628. 

4.   PLAINTIVfS  DbOLABINO  AS  THB  *'  BlNNINGTON  IrON  CoMPANT"  wlll  be  pr»> 

sumed  to  be  a  legally  incorporated  company,  though  that  fact  is  not 
averred  in  the  complaint.    Id. 
6.  PBAonoiNO  Attobnbts  abb  Pbbsumbd  to  BB  Pbbsbnt  nr  Coubt,  and  it  is 
not  necessary  to  allege  that  fact  in  a  biU  of  privilege  filed  against  one. 
Id. 
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C   DBQLABAXIOir  SXRIHO  lOSZB  THAT  PLAJHTIFfS  HOIB  AB  AsnOBSn^ 

tha  Mverml  aMigmnenti  throog^  which  they  aoquired  that  ri^t,  is  siiffi* 
o&ont;  they  need  not  style  tbenueWes  aaeigneee.    Id, 

7.  Pboobidinos  at  Law,  Ihstitoted  wzshout  avt  Authqbiit  from  tin  per- 
son in  whoee  name  they  are  conduoted,  shonld  be  diiimiMed.  Ktkk  t. 
WUmm,44A. 

8»  iMMATiBXAX*  Ebbobs  Ooccbbino  AT  A  Tbial»  which  ooold  not  hv?B  infla- 
enced  the  determinatian  of  the  action,  are  not  sufficient  to  wanant » 
reversal.    FramJ^oiH  Bridge  OSo.  ▼.  WUUam^  155. 

9.  DiLATOBT  PLBA8  being  found  against  the  defendant,  the  judgment  mast  ba 

in  chief  and  peremptory,  and  he  can  not  go  into  his  defense  as  open  tiie 
general  issue.    Bo9ton  Oku»  J£a^f.  ▼.  Langdon,  292. 

10.  Amr  DxFBVSB  which  would  Aivord  Mattbb  iob  a  Plba  to  a  bill  in 
equity  may  be  availed  of  in  an  answer.     CamUchad  ▼.  HmnUr^  40L 

11.  Rbqitbst  to  Chabok  that  one  of  several  matters  ocmstitntes  a  good  defense, 
where  each  would  not  do  so,  may  be  disregarded  by  the  Judge.  Aw- 
man  v.  TtaU^  562. 

12.  Ebbob  Ldes  vbom  an  Obdkb  ]>BznnNa  Motioh  to  Quash  an  ezeention. 
Bank  of  U.  8.  v.  PaUan,  428. 

It.  Evn>£NCB  WHICH  HAS  BEBN  Sttbmittbd  TO  THS  JuBT  without  objection, 
can  not  be  complained  of  afterwards.     ffemeU  v.  Buck,  243. 

14w  Patment  07  Costs  is  a  Condition  Pbecedent.  — Where  verdict  for  plaint- 
iff is  set  aside  on  his  own  motion,  and  a  new  trial  granted  him  on 
the  payment  of  costs,  he  has  no  right  to  move  in  the  cause  until 
he  has  demanded  the  taxed  bill  of  costs  from  the  defendant  and  tendered 
himself  ready  to  pay  it.    Somen  v.  Sloan,  526. 

15.  Nones  07  Tbial  07  Causs  bxtobx  Payment  of  oosts,  where  a  verdiol 
was  set  aside  on  the  payment  of  costs,  is  irregular,  and  the  irregularity 
is  not  cured  by  afterwards  asking  for  the  taxed  bill  and  offering  to  pay 
it.    Id. 

16.   A77IDAVIT  BCUST  BE  ANNEXED  TO  InTEBPLXADEB  BlLL  THAT  NO  COLLCBIOV 

exists  between  the  complainant  and  any  of  the  defendants.    Shaw  ▼• 

Coster,  690. 
17.  Monet  must  be  Bbought  into  Coubton  an  Intebplxadbb  Bill,  or  tha 

complainant  must  offer  in  his  bill  to  bring  it  in,  if  the  bill  relates  to  m<meyB 

in  his  hands.     Id. 
IS.  Comtlainant  must  Show  that  He  is  Mebb  Stakeholdxb,  in  a  bill  of 

interpleader,  that  he  has  no  personal  interest  in  the  controversy  between 

the  defendants,  and  that  their  respective  claims  against  him  are  of  the 

same  nature  or  character.    Id. 

19.  SHXBI77  CAN  NOT  MAINTAIN  BiLL  07  InTEBFLEADEB  AGAINST  EXECUTION 

Cbeditob,  and  a  stranger  claiming  adversely  property  seized  by  such 
sheriff  under  the  execution.     Id. 

20.  Intebpleadeb  Bill  must  Show  that  Complainant  is  Ionobant,  or  at 
least  in  doubt,  as  to  the  respective  rights  of  the  defendants  to  the  debt, 
duty,  or  other  thing  daimed  of  him,  and  that  he  can  not  safely  pay  or 
render  it  to  either  without  risk  of  liability  to  the  other.    Id. 

SI.  Intebpleadino  Bill  Attempting  to  State  the  whole  Facts  upon  which  , 
the  legal  rights  of  the  respective  claimants  depend,  and  showing  thereby 
that  one  of  the  defendants  is  entitled  to  the  debt  or  duty  claimed,  while 
the  other  is  not,  may  be  demurred  to  by  both.     Idm 
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SL  Allowanox  of  Costs  to  Dobkdamts  on  Dismissino  Bill  ob  Intbb- 
PLSADEB  showing  on  its  face  that  it  wms  improperly  filed,  where  instetd 
of  demnnring  they  have  answered  the  bill,  diouM  be  the  same  as  if  they 
had  demurred.    Id* 

tt  Atf^llavt  on  Tichnigal  Gboundb  will  not  bb  Bblibvxd  from  a  teoh* 
nical  error  in  his  proceedings  rendering  his  appeal  defectiTe.  Ridiobock 
▼.  Lfvy,  682. 

%L  Qbjbction  that  Apfbal  Bond  was  not  Aoknowlbdokd  before  an  anthor- 
iied  officer,  being  merely  technical,  the  court  will  retain  the  appeal  and 
permit  the  bond  to  be  properly  acknowledged,  npon  the  osoal  terms,  if  a 
dismissal  would  sacrifice  any  substantial  right  of  the  appellant;  bat  not 
where  the  appeal  itself  rests  upon  merely  technical  grounds.    Id* 

fS.  CouBT  OF  Ebbobs  HAS  NO  Lboal  Bjght  TO  Gbant  Rxhxabino  upon  a 
writ  of  error  after  a  final  judgment  pronounced  in  that  court,  upon  the 
merits,  and  regularly  settled  and  entered  of  record  as  required  by  law. 
People  ▼.  Mayer  qf  N,  F.,  669. 

96.  CouBT  HAB  PowxR  TO  Ambnd  Wbtt  OF  Fl  Fa.  at  subsequent  term,  by 
AfflTing  the  seal  of  the  court,  when  it  has  been  omitted  by  the  cleric  and 
land  has  been  sold  under  the  execution.    PurceU  ▼.  McFcarUxnd,  734, 

8ae  Abbttbation  and  Awabd,  4;  Boundabdes;  Bbidobs,  10;  Ck>BPOBA- 
TI0N8,  17,  27-29;  Fbaud,  2;  Injunctions;  Jubisdiction;  Nxw  Tblal; 

TBB8FA88,  5,  6. 

POSSESSION. 

1.  Whxbb  Onb  Grant  Oveblaps  Anothbb,  the  party  who  actually  settles 
on  the  disputed  part  is  adjudged  to  be  in  the  exdusiTe  possession  thereof. 
WUUoma  v.  Bucha/nan^  760. 

t,  SxBBCisiNO  CoNTZNUOUS  Aois  OF  DOMINION  over  the  land,  as  by  keeping 
up  fish-traps,  erecting  and  repairing  dams  across  it,  and  using  it  every  year 
during  the  entire  fishing  season  for  the  purpcse  of  catching  fish,  consti- 
tute an  unequivocal  possession  thereof.    Id, 

See  Adtbbbb  Possbssion. 

PRBSUMPTIONS. 

8ae  AxfnagB  PoansBioN,  1;  Absionicbnts  fob  Bbnifit  of  Obbdiiobb»  9| 
Oo(BFO!BAnoN8,  30;  LiBBL,  8;  Patmbnt,  1,  2. 

PBINCIPAL  AND  AGENT. 
See  AoBNor. 

PBINGIPAL  AND  SUBBTT. 
See  SnsBTTBHiF. 

PBOCESS. 

Bnuur  of  Sbbfiob  of  Pbogbbb  bt  Shkbiff  will  not  pieolnde  defendant 

from  showing  that  he  had  no  notice  of  the  action,    /ones  ▼•  Ocmmmtkd 

Btmk.A\%. 

See  ExBOonoNB,  1. 

PEOTEST. 
See  Nbgotiablb  Inbtbumentb,  8,  4,  28,  27. 
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PUBLIC  LANDS. 
8m  TBvrAfls,  3,  4;  Tbotmi,  t,  4. 

BECBIVEBS. 

L  JvBBDionov  or  Ck>KrL4XiiT  aoainbt  EKBrmfdr  foraiblj  fikfng  goodi 
IhHB  the  poMMrioa  of  a  third  p«noD,  vnder  color  of  satfaority  menfy, 
without  Ukj  direotion  from  the  ooort  to  thftt  effect*  may  be  ■■iiiiiwii!  by 
the  court  <^  ohaacery,  or  it  may,  in  its  diaeietioii,  permit  the  party  ug- 
gAbved  to  proceed  at  Uw;  bat  where  the  property  is  tsken  under  an 
express  direction  of  the  court  of  chanceiy,  its  jurisdiction  is  exofaisi:veu 
Parker  ▼.  Broming,  717. 

f.  BMsmofc  n  vor  Rsquibsd  to  Taxx  Pbopxrtt  Fobgdlt  oatof  the  pea- 
session  of  a  strsnger,  or  even  of  the  defendant,  withoat  the  eipiew  di- 
reotian  of  the  court.    Id, 

8.  BaoBiTiE  xuBT  Pbooixd  bt  Sun  to  Tbt  ms  Bioar  to  property  in  tin 
possession  of  a  third  person  who  claims  the  right  to  retain  it,  car  tiieooin- 
phdnant  mnst  make  each  cUdmant  a  party  to  the  suit,  and  have  the 
leoeiTerBhip  extended  to  the  property  in  Us  hands,  so  that  he  wUl  he 
bonnd  by  ea  order  for  iti  delitery.    /<f . 

ik  Ooxnef  WILL  not  Pnoraor  Rsoutkb  who  Attskptb  Fobodlt  to  take 
property  from  the  possession  of  a  stranger  claiming  title  thereto^  any 
farther  than  the  Uw  will  protect  him,  where  his  authority  to  take  pee* 
session  of  the  property  of  which  he  is  appointed  receiver  is  not  qnea- 
tioned.    Id, 

iu  Okdmk  AuTHOBTznf o  Suit  at  Law  aoaxkst  £boxxvb&  for  seising  pwpsrly 
in  possession  of  a  third  person,  and  holding  it  nntil  a  certain  snm  is  paid 
into  conrt  to  abide  its  order,  shoold  direct  that,  in  case  of  a  reooveiy 
against  the  receiTer,  the  fond  in  conrt  be  applied  in  part  payment  of  the 
damages,  and  should  further  direct  that  the  claimants  stipnlate  to  abide 
tiie  result  of  the  action  at  law,  and  that,  if  they  fail  to  recover  becaoae 
the  property  in  fact  belonged  to  the  defendant,  the  fund  in  court  be  da* 
Uvered  to  the  receiver  as  the  property  of  the  defendant.    Id, 

REDEMPnOK. 
See  JuDOicuiTB,  11. 

REFEBJSES. 

1.  Rbferebs  hays  Powbr  to  Allow  Daxagbb  pob  Bbbacb  of  BnauOt 
AoBwnffKWT  in  a  cause  properly  referred  to  them,  under  the  statute^  be> 
cause  requiring  the  examination  of  a  long  account.  Xee  ▼.  l%ilol9om^ 
624. 

8.  PoWBROrBiniBXNaBISNOTRsSTIUGTSDTOMATISBSQVAOOOUllTyCr 

to  aotioiis  arising  eso  eontraetUf  under  the  New  Ycatk  statate.    Id. 

See  Constitutional  Law,  20^  21. 

REHEARINO. 
See  Plsadiko  and  PttAonai»  2& 

REMAINDERS. 
See  Charitablb  Uses,  L 
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BB8CIS8ION  OF  00NT&A0I8. 
8m  Coht&aois,  7,  9, 10, 18;  8aiib»  ^ 

BES  JUDICATA. 
8m  Habbab  Cosfub;  Jtwommstb,  8»  IOl 

Bior. 

Sm  Cbdohal  Law,  6»  19,  2(k 

8ALB8. 

L  !CuvifKB  OF  Obaitkj,  bt  wmoH  AV  OrnOH  is  Oimr  to  the  tnuHtoM^ 
•itbor  to  retam  or  pay  for  the  aame  hj  e  oertaiii  day,  it  a  valid  Mla^  and 
▼eeti  the  property  in  the  truisferee.    Bumodl  ▼.  BkkmUt  202. 

&  8aui  of  Goods  to  Coirsiovn,  wbxbibt  Tttub  Pasbbs,  mat  bb  Ihfbbbbd 
by  the  jury,  withioat  proof  of  an  eacpreai  agreement,  from  evidenoe  that 
on  <wn«8|p%tf^  the  goods  and  advising  the  consignee  of  the  fsot  by  letter 
attsohed  to  the  invoioes,  the  consignors  at  aboat  the  same  time  drew 
snndiy  bills  on  the  cansignee,  whioh  the  latter  aocepted,  partionlarly  where 
there  lias  been  a  course  of  dealing  between  the  parties  warrsnting  sooh 
faferonoe.    ffolbrook  r.  Wight,  007. 

Si  Obaxob  of  Pafbbs  Rblattvb  to  Rboxstbt  of  a  Vbssbl  n  vor  Kbqbb- 
■AKT  TO  Pass  Tixlb  to  a  pnrohaser;  the  object  of  the  registxy  act  Is  to 
rsgnlate  and  estsUish  the  national  character  of  the  vessel  Begleif  v. 
MloTfftu^  IBS* 

ik  Tbabbmissiov  of  a  Bill  of  Salb  bt  Mail  is  EomyAuniT  to  a  deliveiy 
to  the  yendee,  end  the  trsnsfer  of  title  Is  perfected  from  the  instsntthat 
the  letter  containing  the  bill  is  mailed,  so  as  to  entitle  the  vendee  to  the 
possession  of  the  ship  ss  agsinst  attaching  creditors  of  the  vendor, 
though  the  bill  of  sale  is  not  received  by  the  rendee  prior  to  the  levy  ol 
the  attachment.    Id, 

iw  Dbuvbbt  is  Nbobsbabt  to  Comvlbtb  a  Salb,  so  fur  sf  the  righti  of  a 
second  pnrohaser  or  judgment  creditor  without  notice  are  coooenied. 
Ludwig  ▼.  FuUer,  245. 

Ci  BUBSBQUBHT  PUBCHASBBS  OB  JUDGMBBT CbBDITOBS  WITH  NOTIOB of  apriOT 

ssle  before  their  rights  attached,  can  not  attack  snch  sale  for  want  of  de- 
livery.   Id, 

7*  OoBTBAOT  TO  Dbuvbb  Abtiolbs  AT  A  FutubbDat,  whether  they  are  to  be 
Bunnfactnred  or  are  already  on  hand,  implies  that  they  must  be  mer« 
ohantable,  at  least  of  medium  quality  or  goodness.    Howard  v.  JToey,  572. 

8L  8aib  mat  bb  Rbsoinded  where  the  articles  were  to  be  delivered  at  a  future 
day,  and  those  sent  are  not  merchantable,  and  the  purchaser  notifies  the 
seller  to  take  the  property  back  on  account  of  its  inferiority,    /i. 

OL  BzBOUTOBT  CoBTBAOTS  OF  SALBmust  be  filled  by  good,  lawful  merohand^ 
of  suitable  quality  and  kind.  The  rule  is  caveat  venditor,  not  caveat 
en^ptor.  If  tiie  vendor  sues,  after  being  notified  of  the  defects,  his  recov* 
ery,  if  at  all,  must  be  on  a  qucmtum  meruit  only.    Id, 

lOl  MaNTTFAOTUBBB  of  an  AbTIOLB,  AOOO&DINO  to  SPBOIFIGATIOini  FUBNISHBD 

by  hii  employer,  does  not  impliedly  warrant  that  it  will  answer  the  pur- 
pose for  which  it  was  intended  by  the  projector.  In  snch  case  the  risk 
is  on  the  latter.    HicketU  v.  Sieeon,  141. 
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11.  MicHAino  la  Boukb  ovlt  to  do  hh  Wobx  nr  a  Skilltul  Miinnn^ 
•nd  aooording  to  directional  and  Qpan  6o  doing,  is  entitlod  to  wiMonabto 
oompenMtion,  altboagh  the  mAchino  wholly  fails  to  perfonn  iti  intanded 
office.    Id* 

12.  Saui  of  Wood  ov  a  Tract  of  Land,  with  a  Pbotisiov  that  it  is  to  be 
got  off  within  two  years,  does  not  entitle  the  purohaaer  or  his  Tendee  to 
take  away  any  wood  after  that  time,  though  it  may  have  been  cot  befove; 
nor  can  he  or  his  Tendee  recover  any  compensation  for  wood  so  cat  whidk 
the  landowner  will  not  suffer  to  be  removed.    KtnMt  v.  i>rener,  304. 

It.  I^wlMPLinifoWAX&AiiTT  XV  Sals  OF  I>UBHAK  Cow  that  she  will  prov» 
snitable  for  breeding  purposes,  although  the  price  paid  for  her  indicistsa 
that  it  was  for  that  purpose  that  she  was  bought.    SeoiU  v.  Bamekt  177. 

14.  PuBOHAflBB  OF  OooDSOAK  NOT  SsT  UP  VxND0B*8  Want  OF  TiTLB  as  &  de- 
fense to  an  action  for  the  price,  if  the  true  owner  has  not  recoveced  the 
property,  unless  the  vendor  fraudulently  represented  himself  to  be  the 
owner,  knowing  such  representation  to  be  fslae.    Com  v.  JToA,  606. 

IK.  Salb  of  a  Chosb  in  Action  Vbtb  no  Lioal  Titub  in  the  assignee,  aad 
if  tainted  with  iniquity,  fraud,  or  champerty,  in  its  origin,  will  noi  re- 
ceive the  aid  of  equity  in  its  enforoement.     Flekh€r  v.  Ferrd,  14S. 

10.  Ybndok'b  Bight  of  Stoppaoi  in  Transitu  ib  pABAMOXTNTto  attachmen* 
liens  of  other  creditors  of  the  vendee,  and  the  goods,  if  seised  under  at- 
tachment at  the  inetanoe  of  a  creditor  prior  to  the  determination  of  their 
transit,  are  held  subject  to  the  superior  lien  of  the  vendor.  Mqpp  v. 
Ohwr,  206. 

17.  TlULNSiT  OF  Mjebohandub  is  not  Complbtid  so  as  to  give  the  vendee 
constructive  possession,  and  thus  determine  the  vendor's  right  of  stop- 
page, by  the  arrival  and  delivery  of  the  goods  to  a  consignee  residing  si 
an  intermediate  point,  by  whom  they  were  to  be  forwarded  to  the  vendee. 
Id. 

10.  Balm  under  a  Fieri  Facias  in  Attaohicent  Prooesdino,  of  goods  whidi 
were  subject  to  vendor's  lien  or  right  of  stoppage,  will  not  operate  to  the 
prejudice  of  the  vendor  so  as  to  defeat  his  prior  right,  but  he  will  be  en- 
titled, by  intervening  in  the  attachment  proceedings,  to  have  the  pro- 
ceeds applied  to  the  satisfaction  of  his  debt  in  preference  to  the  attaoh- 
ing  creditors.    Id. 

SET-OFF. 

1.  SxT-OFF  IN  Equity  under  New  York  Rxvibed  Statutes  ii  governed  by 

the  same  principles  as  at  law.    Jennkng*  v.  YTefteter,  722. 

2.  Set-OIF  of  Claim  for  Unuquidatbd  Daxaoes  for  breach  of  an  agreement 

in  no  way  connected  with  the  mortgage  debt,  such  demand  not  being  a 
proper  subject  of  set-off  at  law,  can  not  be  allowed  in  a  suit  in  equity  to 
forecloee  a  mortgage,  where  there  is  no  peculiar  equity  to  take  tiie  case 
«  out  of  the  general  rule,  and  an  allegation  that  the  complainant  has  put 
some  of  his  property  out  of  his  hands  and  is  threatening  to  do  so  with  the 
rest.  Is  not  sufficient  to  raise  such  an  equity.  10. 
SL  CROflB-BiLL  18  Unnecessary  to  Set  up  a  Defense  of  Set-off  to  a  bill  under 
the  New  York  revised  statutes;  but  the  defense  should  be  made  by  anawei; 
unless  a  discovery  Ib  necessary  to  make  such  defense  available,  <»  unlws 
foi;  some  other  reason  it  can  not  be  taken  advantage  of  by  plea  or  i 
Id. 
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4i  8i!M>it  BzooDEDivo  OoiirLAXHAinF*8 1)BMAxn>  may  be  Ml  lip  in  the  M^ 
toa  bill  under  the  New  York  rerxaed  etfttntee,  end  %  decree  may  be  made 
lor  any  balance  found  due  the  defendant,    /cf . 

SHERIFFS. 

1.  Siimiufy  BmcAim  jlh  OmasB  di  facto  AinE  ihb  BzpiRaxxoir  ov  ma 
TtaM  cf  office  until  hia  iMally  elected  f  uooeeeor  haa  been  inducted  into 
office;  but,  aa  soon  aa  that  is  done,  he  oeaeee  to  be  an  officer  either  di 
^^Mfo  or  ili  jwrt.    BwidMnaA  ▼.  Bf\iJord^  33. 

&  Shmbiff  AoKDf  o  lOB  A  JuDOiONT  Cbsditor,  if  he  proceed  without  an  in- 
danmity*  ia  peraonally  liable  for  the  enforcement  of  an  execution  agaiaak 
the propoffty  of  another.    ImdMg-^.  F^MoTf  245. 

See  Bjuuuxiovs. 

SHIPPINO. 

L  IfAsm  ov  A  Ybhxl  icat  Bivx>  thx  Owhsbs  ao  fur  aa  the  uanal  empk^- 
ment  of  the  veaael  in  the  carriage  of  goods  iaconcemed,  but  haa  no  power 
to  purohaae  a  cargo  on  their  account,  without  an  authori»ti<m  for  that 
pnrpoee.    ffeweU  ▼.  Bvek,  213. 

%  AvTBiomm  ow  Ship's  Husband  to  bind  the  ownera,  ia  limited  to  oontracta 
conceniing  the  outfit^  care,  and  employment  of  the  voaael,  and  doea  not 
extend  to  the  purchaae  of  a  cargo  on  their  account.    Id* 

See  LvausAHOS— Mabins,  6;  Saueb,  8»  4. 
SPECIFIC  PERFOBMANGB. 

firBODlO    PiBVOBMAVOB    NOT    DfiCBESD    WHXBS    COMPLAINANT    FaIU    TO 

Haxs  Good  Titlb. — ^Where  one  party  agieee  to  give  hia  note  and  a 
tnMst  of  land  in  consideration  of  the  other  party'a  aurrendering  certain 
notea  In  hia  poaaeaaion,  the  former  will  not  be  decreed  a  apecific  perform- 
ance,  nnlcaa  he  can  give  a  good  title  to  the  land,  though  the  agreement 
caUa  for  a  *'  deed'*  merely  and  doea  not  stipulate  for  covenanti  ol  i(ar- 
nnty.    Boi0e»  v.  Ftcfars,  516. 

STATUTE  OF  LDilTATIONa 

See  BXSOUTOBS  and  ADMINIBTaAT0B8»  Itt. 

STATUTES. 

ABB  CuinrLATivB  whcre  the  atatute  givea  a  remedy  with  a  pen- 
altyt  a  pfoviona  common  law  remedy  ezistiDg.    DjfgeH  t.  iSdbeadl^  07& 

See  Marrtsd  Women,  2. 

STOPPAGE  IN  TRANSITU. 
See  Sales,  16-18. 

STREETS. 
See  Highways. 

SUBROGATION. 
See  Estates  of  Deceased  Pibsons,  t. 


816  Index. 

SUBXTYSHIP. 

I*  JuDcnan  coi  JuMfuumnio  Bon>  boss  hot  ! 

OIPAL  IBB  8QB»nr,€KMDg  between  tiMptrtiOT  to  tiwbQod.   JRmbB  t. 
Ammt,  410. 

%  ASoBBnrn vov  BncnuBOSD bt a Y oLViraAKr  Bbvooabu  Ivinxuii 
to  the  prindpia  debtor  bj  the  creditor.    Id. 

S.  HeiPDW  tpy  BxBOonittr  cm  V^tmnmaaM  Bocp  poii  BogDnwiriBBB 
BuBirr,  whin  H  Is  »  vohutarj  aot  apon  the  pert  ol  the  oiedilm,  lor 
lAioh  BO  oonildeBatioa  hee  been  §£▼«&;  thou^  dnriiy  tiie  tiBM  the*  the 
viU  li  BO  heU  tte  prfndpel  debtor  beoomee  iBHlviBtL   Id. 

See  Kbooveablb  Ixwrmmmmn,  80^  SO. 

TATKBlfa 
See  Lnra,  S»4. 

TAXATIOK. 

L  TaXIBO   POWBBy    IB  THIS   OoVBIBTi  18   BOT    AIOOOSmBB 

Eqoautt,  am  wam  am  PBAcncuLBLi,  end  leonrity  of  property 

farteeponeible  power,  most  govern  the  legiilfttiire  hi  the  exardee  ol  the 

teadng  power.    CUg  qf  Lexington  r.  MtQfMem^  159l 
IL  TAZAnoN,  ALTRovoBBOTUBirBBSAL,  KUBT  bbObnbral  end  uiifonB.  Id. 
t.  To  BzACT  wMxm  Ova  Citizbb,  ob  vbok  Ova  Oomrrr,  crb  Bbubb  Bbt- 

BBVB,  woald  be  eqaivaleat  to  teUng  priTate  property  for  paUio  nee.  Id. 
4i  Pbbbobs  IB  THB  Samb  Gla88,  and  property  of  the  aeaie  kind,  ouut 

erally  be  labjeofeed  to  the  Hune  boxdea,  in  Keatooky,  to  ouuiUUtto 

tion.  Id. 
Ci  LooAL  SuBDrnnoBS  or  a  Static  ukb  a  Hubioifai.  OoBVOBAnoB,  for 

mmoeee  of  tezetion.  ere  ooneidered  ee  aeoento  bodiea  irfJitki  aad  ^^ 
general  prinoiplea  whioh  i^pty  to  the  atato  la  the  eswoiae  ol  iti 
power,  iHppty  to  them.   Id. 

See  OoBBCDonoBAL  Law,  6,  9^  11,  IS. 
TENDER. 

ABB  SAIHiAOnOB;  AnAOBMBBTt  ib 

ON  PUBLIC  LANDa 
SeeTteBPAflB,8»4;  Tbovbb,  4. 


wriH:^: 


TIME. 
See  Vbbdob  abb  Vbbbbb,  t. 

TITLE. 
See  PABiimoN,  1. 

TEtESPASS. 

L  Qbb  who  mas  POflSMSioN  ONLT  07  A  CsATTBL  may  mahiftBlB  trnpsHlor 

the  takixig  thereof  againat  a  mere  wrong-doer.   Banrm  ▼.  CMtigh^  5(XL 
I.  WBOBoruLCoBYBBfliov  07  Pbopebtt  Gxvbs  Titlb  thereto  againat  all  per^ 
aons  except  the  true  owner.    Wincher  v.  Shrewsbury ^  108. 
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S.  ItamEOov  ov  PuBUoLufDB  Aim  MADinno  Rails,  bdoo^iyezeeptM 
agidiiil  {he  gofvenmwiitk  to  the  penon  eutting  it»  and  he  may  maintaiB 
Ml  MtfoB  against  anyone  taking  the  raili,  although  the  penon  taking 
haa  aoqniied  the  title  from  the  government.  Id* 

4.  PuBOHAflBB  or  PuBUO  Landb  ao^nina  no  title  to  timber  out  thanon  prior 
to  hia  pnrohaae.   Id* 

ft.  TftnPAaa  Qvabb  Claubux  Fmon  mmr  bb  Bbovobt  nr  Oooktt  where 
the  land  lies,  and  it  moat  appear  on  the  record  that  the  trcwpaM  waa 
committed  in  the  coonty.   Champion  ▼.  Dimghiiyt  523. 

ft.  Dbolaiution  in  Tbupass  whxbb  Ck>uirTr  is  Chanou>.— Dedaration  in 
trespaaa  should  aver  connty  in  which  the  trewpais  waa  committed;  and 
where  anhaeqnent  to  the  traspaas,  hat  before  the  bringing  of  the  aotioD, 
a  new  coonty  waa  formed  inclnding  the  land  treapaased  npon,  an  allega* 
tion  that  the  trespaaa  was  committed  in  the  newcoimty  is  fatal  error.  AC 

7*  TUBPAflBoro  Man  o&  Biast  mat  bi  Bxpbllxd  or  rsnioved  by  force;  bnt 
may  not  be  destroyed,  or  sabjeoted  to  permanent  i^jory  or  nnneneasaiy 
loroe.  Johmm  r,  PaUermmp  06. 

ft.  Spbino-ouns  and  othbb  Dxablt  Bnoinbs  may  in  Enghmd,  after  proper 
notice,  be  set  upon  the  ownerls  indoaore  withont  aabjecting  him  to  lii^ 
bility  for  injury  occasioned  thereby  in  his  absence.   Id, 

9.  Sgattebino  Poison  within  Onb'b  Incxosubb  for  the  pnrpoee  of  poisoning 
the  fowls  of  another  if  they  should  come  there,  is  not  justifiaUa,  though 
notice  thereof  be  given  to  their  owner,  and  he  may  recover  for  the  kill- 
ing of  his  fowls  resulting  therefrom.   Id, 

IQi  Pabtt  Aii>ino  o&  Enoou&aoino  Anothxb  in  Goxmission  of  XsisPAsa 
is  a  trespasser.   BriUcUn  v,  McKay,  738. 

See  Gbowino  Cbops,  2;  Pabtnxbship,  13;  Plbadino  and  Pkacsksi^  8. 

TROVER. 

L  To  MAnraAiNTBOYXB  AT  Common  Law,  the  plaintiff  mnat  have  a  property 
either  absolute  or  special,  and  the  poesession  or  right  to  tin  immediate 
possession  of  the  goods  which  are  the  subject  of  controversy.  TuHey  ▼. 
TVfdber,  440. 

ft,  Wrkbb  thb  Spbciai.  Pbopbbtt  is  Founded  on  Posubsion,  the  possession 
must  bo  peaceable  and  lawful,  or  acquired  by  some  shadow  of  title  from 
the  absolute  owner;  a  mere  treepasser  can  not  by  his  trespass  acquirs 
possession  sufficient  to  maintain  trover.    Id, 

IL  TusPASSEBB  ON  Lands  OF  THB  Unitbd  Statbb  Stand  in  the  same  position 
with  trespassers  on  private  property,  and  can  not  by  such  trespass  acquire 
any  property,  either  general  or  special.    Id, 

4.  Pabtt,  not  a  Settlkb,  Cuttino  Tbxbb  on  Land  or  United  States,  is  a 
trespasser,  and  does  not  thereby  acquire  such  property  that  he  can  main- 
tain trover  against  a  third  person  who  hauls  away  the  trees.    Id, 

^  All  the  PLAorriTFa  must  Bbooveb,  o&  Konb,  in  an  Aoiion  or  Tbotef 
for  oonrerting  sundry  chattels.    Pettt^one  ▼.  Pkdpt^  88. 

TRUSTS  AND  TRUSTEESL 

L  Tbubt  nr  PEBS0NAi;rT  is  not  AmccTED  bt  the  Pbovibion  in  the  revised 
statutes  of  New  York  abolishing  all  uses  and  trusts  not  therein  author^ 
ized  (1  R.  S.  721,  2d  ed.,  sec.  45),  that  provision  relating  only  to 
trusts  in  realty.     Kanev,  OoU,  641. 
Ax.  Dko.  Tol.  XXXV—ffS 
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%  Tbwt  to  RiMimTtiM  vo  Sill Bjiaut*  Imiiu  thm  Pboobds in tlock^ 
•feou,  and  MMmmnlsto  the  inoome,  and  ditpote  of  it  at  direoted  hy  tiie 
wQl,  M  noi  prohibited  by  tbo  provinon  of  tho  reriied  atatatee  aholiihiiif 
BMi  and  tmata  not  tberain  antlioriaed»  tha  inypeity  directed  to  be  aold 
being  regarded  aa  penooal^.    IdL 

flb  LnoxATiov  OF  flusraimov  ot  Absolutb  OwraBamr  of  peiaanalty  to 
two  liTe%  bj  tha  reriead  atatntee  relatea  only  to  fatoTO  oontingant  eatataiL 

id. 

See  BziooTORS  amd  AjmnfonATOiBM,  1. 

UBAO& 
L  UaAOB  mm  n  Omkiaim,  Qsbseal,  Fuookr,  and  ao  andant  aa  to  be 

goneiaUy  Imofwu,  in otdar  to  oonbol  the  righti  ol  partiaB  onder aoon- 

tnot    Leaeh  ▼.  Perkku,  26a. 
%  UaAOB»  IF  RiAflOHABLB,  WILL  BB  GoNSiDKBKD  in  interpreting  a  oontrael 

praanmad  to  have  bean  made  with  reference  to  It,  bnt  not  to  prove  tiie 

origin  of  the  rdation  bj  which  the  partiea  became  raaponaibla  to  each 

other.    Id. 

See  EviDSNOi*  11. 

VENDOR  AND  VENDER 

1.  Failubb  of  OoHSiDnuTiON  IS  A  QooD  FhKk  to  an  action  on  n  promimoij 
note,  as  where  the  plea  shows  that  the  note  was  given  in  oooaideiatiQn  of 
a  bond  to  oonrey  lands  in  fee  simple,  within  a  specified  time,  and  tiiat 
the  lands  were  not  so  conveyed,  and  that  the  obligor  in  the  bond  had  not 
title  to  the  Unds.     Tjfler  ▼.  Young,  110. 

%  VnNDOB  SuiKO  FOB  PuBCHABB  MoNBT  most  show  that  he  haa  performed 
or  ofibred  to  perform  his  part  of  the  contract.    Id, 

t.  TiMB  FiZBD  FOB  PBBFOBMAHOB  IS,  at  law,  of  the  esscnce  of  the  contract^ 

and  if  the  vendee  is  not  ready  to  perform  his  agreement  at  the  time  etipn- 

lated,  the  porchaeer  may  elect  to  consider  the  contract  as  terminated. 

Id. 

See  CovBVABTa,  8;  Fbaud»  IS.. 

WABBANTT. 
See  ImiinuHCB— FntB,  1-6;  Salbs,  IS. 

WATERC0UB8ES. 

1.  UMiirrBBBUFTBD  FLOWING  OF  THB  Laitds  OF  Ahoehbb,  foT  any  length  of 

time^  under  dkum  of  right,  is  not  presumptive  evidence  of  a  license  to 
flow  witiioat  paying  damages.    SeUUngparger  v.  Spear,  234. 

2.  LiCBNBB  TO  OvBBFLOW  THB  Laitds  OF  ANOTHER,  claimed  to  have  been  de- 

rived from  such  other's  grantors,  can  not  bo  established  by  proving  a 
parol  agreement,  so  as  to  affect  the  rights  of  a  present  owner.    Id. 

8.  ^M>0F  OF  OvBRFLOWiNO  land  of  another  is  prima  fade  evidence  of  damage^ 
the  amoont  of  which  the  committee  to  be  afterwards  appointed  are  to 
ascertain.    Id. 

i.  Obantbb  Takbs  to  Middlb  Linb  of  Stbbam  abovb  Tidb  Wateb,  under 
a  deed  describing  the  land  as  running  to  a  monument  on  the  benk  cf 
such  stream,  and  thence  along  the  stream,  "as  it  winds  and  tumsi"  to 
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•noilMr  moQiimaiity  nnlim  the  ttream  u  expfowly  ootptod.    Imob  t. 
CM^,  637. 
fi^  Okabt  ov  Lakd  BouiTDBD  ON  NoH-KAYiOABiJi  Strbak  otfrici  tiM  land  to 
tiM  middk  of  the  tireMii.     WWkum  ▼.  SudboMM,  70Oi 

WAYS. 
See  Eas^onts. 

WILLS. 

L  Will  Nud  not  bi  Signed  bt  Tbstatob  in  thb  Fbisbnob  ov  tbi  Arui- 
INO  Wttnibsbs.  It  ie  snffldent  that  he  acknowledge  hii  ngnatim,  and 
reqnest  them  to  attest  as  witneaeee,  or  that  he  merely  dedare  to  them 
that  the  paper  ie  hie  will.     Dewey  ▼.  Dewey ^  367. 

8.  AmariNO  WnNissBs  to  a  Will  Nxbd  not  All  bb  Pbbbbnt  at  the  mom 
time.    Id, 

5.  ATTMsmra  in  thb  Pbbsbnob  ov  thb  Tbstatob  is  established  prima /ocle, 

if  the  facts  show  a  possibility  of  his  seeing  the  witnesses  sobsoribe  their 
names.    Id, 

4.  Dbclabation  bt  Tbstatob  bbfobb  WirNBaais  that  the  paper  is  his  will,  is 
equivalent  to  an  actual  signature  in  their  presence;  they  need  not  see 
him  write  his  name,  nor  even  see  the  name  after  he  has  written  it.    Id. 

t.  Want  of  Rxoollbotion  on  the  Pabt  of  a  Witness  to  a  will  is  not  fatal 
to  it|  if  it  be  properly  attested  and  signed,  and  other  evidence  is  intro- 
duced showing  that  at  the  time  the  testator  called  the  paper  his  will  and 
requested  the  witnesses  to  sign  it  as  witnesses.    Id, 

6.  Bequest  to  One's  Children  Obneballt  will  be  construed  to  embrace  all 

who  are  his  children  at  the  date  of  his  decease,  although  the  money  is 
directed  to  be  paid  "to  each  of  them  for  the  use  of  their  respective 
children,  and  by  each  of  them  so  applied,"  although  some  of  them  have 
no  children.     Chtue  v.  Locherman^  277. 

7.  Obnebal  and  Pabticulab  Intent  both  Appbabino  on  the  face  of  a  will* 

the  former,  though  first  expressed,  prevails.    Id, 

8.  Spboifio  Leoact. — A  bequest  of  the  moneys  to  be  received  from  a  decree  in 

chancery  is  a  specific  legacy.  It  is  not  liable  to  abate  with  the  general 
legacies;  and  the  legatees  have  the  right  to  demand  and  receive  it  as  soon 
as  it  is  paid  to  the  executors.    Id, 

0.  General  Leoact  is  One  so  Oivbn  as  not  to  amonnt  to  a  bequest  of  a  par- 
ticular thing  or  money,  distinguished  from  all  others  of  the  same  kind. 
Id, 

lOi  Specific  Leoact  is  a  Bequest  of  a  specific  part  of  the  testator's  personal 
estate,  distinguished  from  all  other  parts  of  the  same  kind.    Id, 

11.  On  Failxtre  of  Fund  out  of  which  Specific  Lboaot  is  Patablb»  the 
legatee  is  not  entitled  to  any  other  part  of  the  estate.    Id* 

12.  Cancellation  of  Part  of  Will,  bt  Tbstatob,  is  an  Squivocal  Act 
whose  legal  effect  depends  on  extrinsic  proof  of  dronmatanoes  indicating 
the  intention  with  which  it  was  done;  and,  although  it  is  pfimafade  evi- 
dence of  intent  to  revoke,  parol  testimony  is  admissible  to  show  that  the 
intention  to  cancel  applied  only  to  so  much  of  the  instrument  as  was 
actually  canceled.    BroumU  Will,  174. 

13b  Will  Signed  by  Tbstatob  on  ant  Pabt  of  it,  aiteb  He  had  Cut  off 
A  Portion  of  the  original  instrument,  is  still  valid,  if  it  appears  from  the 


•ttwriiif  thii  rMMMJlafiw  Md  wTttpiMif  ilcirf^  Ihit  ft 
tiM  tntefeor's  intaitfan  tliat  tiM  voMiioeled  part  shovld  irimtJOTi'  to 
bsUswilL    Id. 

ia¥<Mtod  At  Inteiwti  doling  tlie  minority  of  th*  tartaiof^s  two  nieooo,  and 
thftt  aooh  inoooM  be  paid  ofor  to  thorn  in  eqwd  moiotioo  on  their  ooorfag 
of  ife,  or  thftt  the  whole  ineone  be  paid  to  the  aornTor,  in  oaae  of  the 
death  of  either  withont  ianie,  and  in  oaae  of  the  death  of  botii,  giving 
the  oapital  of  the  fond,  in  eqoal  moletiea,  to  tiieir  reapective  iaaoe,  or 
the  whole  to  the  ivaeof  that  one  leeving  kane,  if  one  only  kvra  Jaanep 
and  if  both  die  withont  iarae^  then  to  the  teototor's  iaaoa^  aa  Yalid,  not- 
witiiatondiag  the  inTalidity  of  other  proviaiana  in  the  aame  will  aa  de- 
pending upon  oontingenoiea  too  remote.  JTone  ▼•  OaU^  64L 
Uk  Will  Void  or  Fab*  nqr  ntfwthaleaa  be  good  for  the  reaidne,    M 

flee  KuuuTUM  akd  A  imimiiiikioiBa,  19* 

WmVBSSBS. 

1«  Wmnw  JJb utuitiokallt  DnoEiyuio  Ombkb  ov  tbm  Ooubt  euLcliidiiig 
witneaaea  from  ooDrt-room^  afaonld  not  be  inoapaottated  ttonk  toatifyiii^ 
where  neither  the  party  to  be  benefited  by  hia  teatimony  nor  Ub  ooimael 
waa  prlTy  to  the  diaobedienoe.    KeUhr,  ffUaon,  443. 

%  SuBTXTOB  WHO  Twtfrswm  AB  TO  JUS  Khowlbdox  ov  MAbxb  made  by  a 
former  annreyor,  doea  not  teatify  aa  aa  expert,  bat  merely  aa  a  witoeai 
to  facte  within  hia  Imowledge,  and  hia  teatimony  ia  to  be  receive  by  the 
Jury  only  ao  far  aa  they  beliere  that  he  ia  able,  from  hia  peraooal  knowl- 
edge, to  identify  aaoh  ma^a.    Barron  ▼.  OoUeigh^  505. 

t.  WmrBBS  Turriff  uiG  ab  to  HAHDWBxmro  muat  either  have  aeen  the 
party  write,  or  have  obtained  a  knowledge  of  the  oharactwr  of  hia  writ- 
ing, from  a  ooireapondenoe  with  him,  or  from  tnaaactiona  between  them. 
Pope  V.  Askewj  729. 

4.  Wnmnw  Who  had  Kxvxb  Sbbh  BxfsirDAiiT  Wbitb,  and  had  no  meana 
of  Judging  of  the  ohameter  of  hia  handwriting,  further  tlian  that  he 
had  onoe  received  a  letter  porporting  to  have  been  written  by  the  d^ 
f endant,  which  letter  the  defendant  denied  writing,  ia  not  a  oompetani 
witneaa  aa  to  the  defendant'a  handwriting.    Id, 
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